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WraooHsiK.  -  (69)  8;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  76)  17;  (76,  77)  80;  (78) 
-       88;  (79)  84;  (80)  87;  (81)  89. 
WTOMna.  —  (S)81. 
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Gonzales  v.  City  op  Galveston. 

[84  Texas,  3.] 

Haouawoi  or  City  —  Proximatk  Causr.  —  When  it  is  negligence  on  the 
part  of  a  city,  at  the  time  of  an  injury,  to  have  failed  to  remove  a  lumber- 
pile  from  a  street,  and  this  failure  and  the  act  of  a  drayman  both  concur 
in  causing  the  injury,  without  contributory  negligence  on  the  part  of  the 
party  injured,  the  city  is  liable,  no  matter  whether  the  act  of  the  dray- 
man was  negligent  or  not. 

Nkoliobnok  of  City  —  Proximatb  Cause  —  Question  for  Jury.  —  If  the 
presence  of  a  lumber-pile  in  a  street  at  the  time  of  an  accident  is  charge* 
able  to  the  negligence  of  a  city,  and  such  negligence,  together  with  the 
aot  of  »  drayman,  causes  an  injury  to  a  person  guilty  of  no  contributory 
negligence,  the  negligence  of  the  city  is  part  of  the  proximate  cause,  for 
which  it  is  liable.  These  issues  sho  ild  be  determined  by  the  jury  from 
all  the  facts,  taking  into  consideration  the  powers,  duties,  and  rights  of 
the  city  under  its  charter  and  ordinances. 

NaOLiOBNCB  OF  CiTY  —  PROXIMATE  Cause.  —  When  it  is  negligence  on  the 
part  of  a  city  to  fail  to  remove  a  lumber-pile  from  a  street,  the  fact  that 
the  lumber  was  carefully  and  safely  piled  is  immaterial,  provided  its  be- 
ing there  is  a  concurring  proximate  cause  of  the  injury  sued  for. 

NiOLiQENCB. — Thb  Proximate  Cause  is  not  necessarily  the  last  act  or 
nearest  act  to  the  injury,  but  it  may  be  such  an  act,  wanting  in  ordinary 
care,  as  actively  aids  in  producing  the  injury,  as  a  direct  and  existing 
oanse.  It  need  not  be  the  sole  cause,  but  must  be  a  concurring  cause, 
such  as  might  reasonably  have  been  contemplated  as  involving  the  result 
under  the  attending  circumstances. 

B,  D.  Caviriy  and  Hume  and  Kleberg,  for  the  appellant 

21,  W.  RhodeSy  for  the  appellee. 

CoLLABD,  J.,  Section  A.  This  suit  was  brought  by  Paul- 
ine V.  Gonzales,  the  appellant,  a  minor,  by  her  next  friend, 
Andeses  Gonzales,  against  the  city  of  Galveston,  to  recover 
damages  for  injuries  received  by  her,  caused  by  the  falling  of 
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lumber  from  a  pile  of  lumber -alleged  to  have  been  unlawfully 
placed  in  Twenty-seventh  Street,  and  allowed  to  remain  there, 
the  city  having  notice  of  the  fact.  It  seems  that  lumber  had 
been  piled  in  the  street  —  carefully  piled —  by  A.  J.  Perkins 
&  Co.,  lumber  dealers;  and  such  a  pile  of  lumber  had  been 
there  in  the  street  for  some  years,  a  part  of  the  street  being 
used  by  Perkins  &  Co.  as  a  lumber-yard.  On  the  thirteenth 
day  of  May,  1890,  a  drayman,  Peter  Peterson,  was  hauling 
lumber  loaded  diagonally  on  his  dray,  and  had  occasion  to 
turn  into  the  street  from  an  alley  and  to  pass  by  the  pile  of 
lumber  in  the  street.  In  doing  so,  and  he  says  driving  care- 
fully, his  load  come  in  contact  with  the  pile  of  lumber,  and 
knocked  oflF  some  heavy  pieces  on  the  opposite  side  from  him. 
The  plaintiff,  Pauline  Gonzales,  and  another  child,  Maggie 
O'Reagan,  were  on  the  opposite  side  of  the  lumber-pile,  out  of 
sight  of  the  drayman.  The  falling  lumber  struck  the  children, 
killing  Maggie  O'Reagan  immediately,  and  severely  injuring 
the  plaintiff.  The  petition  is  not  objectionable,  showing  that 
but  for  the  unlawful  piling  of  the  lumber  in  the  street  and  al- 
lowing it  to  remain  there,  which  fact  the  city  knew,  the  acci- 
dent would  not  have  occurred.  The  defense  set  up  was,  that 
the  lumber  was  carefully  and  safely  piled  in  the  street  by 
A.  J.  Perkins  &  Co.,  near  the  west  sidewalk,  so  as  to  leave  at 
the  locality  an  open  and  unobstructed  space  for  travel  in  the 
usual  mode,  and  that  while  the  children  were  playing  near 
the  pile  of  lumber,  between  it  and  the  west  sidewalk,  the  dray- 
man carelessly  drove  his  load  of  lumber  against  the  same, 
knocking  off  some  of  the  pile,  and  so  caused  the  injury,  with- 
out any  fault  on  the  part  of  defendant,  and  that  but  for  the 
careless  act  of  the  drayman,  the  injury  would  not  have  oc- 
curred. It  is  also  set  up  by  defendant  that  the  injury  was 
not  caused  by  any  careless  piling  of  the  lumber.  There  was 
evidence  tending  to  establish  the  facts  set  up  in  defense. 

The  court  instructed  the  jury  as  follows:  "The  proximate 
cause  of  plaintiff's  injury  was  not  the  pile  of  lumber,  but  was 
the  act  of  the  dray-load  of  lumber  being  driven  against  the 
pile  of  lumber,  which,  although  on  the  street,  was  properly 
piled,  and  therefore  the  law  will  not,  in  such  case,  cause  any 
liability  on  the  part  of  the  city,  and  you  should  find  a  verdict 
for  the  defendant." 

Plaintiff's  case  is  based  upon  the  theory  that  the  placing  of 
the  lumber  in  the  street  was  unlawful;  that  the  city  authori- 
ties knew  it  was  there,  and  wrongfully  and  negligently  suf- 
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fered  it  to  remain  there  as  an  obstruction  to  travel,  its  charter 
giving  it  full  control  over  its  streets,  alleys,  and  public  ways, 
and  its  ordinances  authorizing  and  requiring  it  to  remove  all 
obstructions  tlierefrom.  The  city's  liability  is  based  upon  its 
negligence  in  failing  to  remove  the  obstruction.  The  court 
refused  instructions  asked  by  plaintiff  presenting  this  view  of 
the  case.  Error  is  assigned  to  the  charge  given  and  to  the 
rejection  of  the  charges  asked. 

The  first  question  to  be  determined  by  the  jury  was,  whether 
the  city  was  negligent  in  failing  to  cause  the  obstruction  to  be 
removed  from  the  street;  and  did  the  city  have  notice  of  the 
same?  or  was  it  charged  with  notice  from  the  length  of  time  it 
was  there,  or  from  any  other  circumstance?  It  is  contended 
by  appellee  that  if  this  fact  be  found  in  the  affirmative,  yet 
the  injury  was  caused  by  the  act  of  an  intermediate  agency, 
by  the  act  of  the  drayman  as  the  proximate  cause,  and  the 
city  would  not  be  liable.  We  do  not  think  this  is  the  princi- 
ple governing  the  case.  If  it  should  be  held  tliat  it  was  neg- 
ligence on  the  part  of  defendant  at  the  time  of  the  injury  to 
have  failed  to  remove  the  obstruction  from  the  street,  and  this 
failure  and  the  act  of  the  drayman,  both  concurring,  caused 
the  injury,  the  city  would  be  liable.  This  would  be  true 
whether  the  act  of  the  drayman  was  negligent  or  not. 

It  is  true,  if  the  drayman  had  not  run  his  load  against  the 
lumber  the  accident  would  not  have  occurred,  and,  on  the 
other  hand,  if  the  lumber  had  not  been  in  the  street,  it  would 
not  have  occurred.  Dispense  with  either  of  these  facts,  and 
there  would  have  been  no  injury.  The  liability  cannot  be 
tested  in  this  manner,  nor  by  comparing  the  negligence  of  the 
two,  if  both  were- guilty  of  negligence.  If  the  presence  of  the 
lumber'pile  in  the  street  was  at  the  time  chargeable  to  the  neg- 
ligence of  the  city,  and  such  negligence,  together  with  the  act 
of  the  drayrhan,  caused  the  injur}',  it  would  be  in  part  the 
proximate  cause.  This  view  is  in  accord  with  the  decisions 
of  our  supreme  court.  In  the  case  of  International  etc.  K'y  Co. 
V.  Clark,  81  Tex.  48,  this  doctrine  is  unmistakably  adopted 
by  our  supreme  court.  Henry,  J.,  delivering  the  opinion,  ap- 
proves the  principle  stated  by  text-writers,  quoting  from  tliem 
as  follows:  "An  intervening  act  of  an  independent  voluntary 
agent  does  not  arrest  causation,  nor  relieve  the  person  doing 
the  first  wrong  from  the  consequences  of  his  wrong,  if  such 
intervening  act  was  one  which  would  ordinarily  be  expected 
to  flow  from  the  act  of  the  first  wrotig-doer.     The  mere  fact 
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that  another  person  concurs  or  co-operates  in  producing  the 
injury,  or  contributes  thereto  in  any  degree,  whether  large  or 
small,  is  of  no  importance."  The  opinion  proceeds  to  add: 
"If  the  negligent  acts  of  the  defendant  and  the  electric- wire 
company  were  simultaneous  and  concurrent,  both  were  liable 
for  the  consequences."     See  other  authorities  cited  in  the  case. 

In  the  case  before  us,  as  has  often  been  said,  the  question  of 
negligence  or  not  on  the  part  of  the  city  should  have  been  left 
to  the  jury.  If  the  city  were  guilty  of  negligence,  and  it  was 
a  concurring  proximate,  existing  cause  of  the  injury,  and  the 
plaintiff  was  guilty  of  no  contributory  negligence,  she  should 
recover.  The  jury  should  determine  these  issues  from  all  the 
facts,  taking  into  consideration  the  powers,  duties,  and  rights 
of  the  city  under  its  charter  and  city  ordinances.  The  court 
erred  in  taking  the  case  out  of  the  hands  of  the  jury  by  the 
charge.  The  charge  seems  to  lay  stress  upon  the  fact  that 
the  lumber  was  carefully  and  safely  piled,  and  that  if  it  was, 
the  verdict  should  be  for  the  defendant. 

The  most  important  question  was,  Was  it  negligent  for  the 
city  to  suffer  the  lumber  to  remain  in  the  street  at  all  ?  Was 
the  lumber-pile  an  obstruction  in  the  street?  and  was  the  city 
negligent  in  not  removing  it,  or  causing  it  to  be  done?  If 
there  was  no  negligence  in  this,  or  the  city  could  lawfully 
allow  the  obstruction  in  the  street  (but  we  do  not  say  it 
would  be  lawful  for  the  purposes  shown),  then  the  manner  of 
piling  the  lumber  might  become  important  to  show  negligence, 
or  if  negligence  is  shown  in  allowing  it  to  be  there,  the  man- 
ner of  piling  might  be  an  additional  proof  of  negligence;  but 
it  does  not  occur  to  us  that  the  petition  raises  this  question. 
If  it  were  unlawful  and  negligent  to  fail  to  remove  it  from  the 
street,  the  fact  that  it  was  carefully  and  safely  piled  would  bo 
immaterial,  provided  its  being  there  was  a  concurring  proxi- 
mate cause  of  the  injury.  By  proximate  cause  we  do  not 
mean  the  last  act  of  cause,  or  nearest  act  to  the  injury,  but 
such  act,  wanting  in  ordinary  care,  as  actively  aided  in  pro- 
ducing the  injury  as  a  direct  and  existing  cause.  It  need  not 
be  the  sole  cause,  but  it  must  be  a  concurring  cause,  such  as 
might  reasonably  have  been  contemplated  as  involving  the 
result  under  the  attending  circumstances:  Earnest  v.  T.  <^  N. 
0.  R'y  Co.,  63  Tex.  664,  665;  Jones  v.  Oeorge,  61  Tex.  353;  4S 
Am.  Rep.  280;  Scale  v.  Gulf  etc.  iJ'y  Co.,  65  Tex.  277,  278;  57 
Am.  Rep.  602;  Brandon  v.  Gtdf  City  etc.  Mfg.  Co.,  51  Tex. 
128;  1  Thompson  on  Negligence,  144;  2  Thompson  on  Negli- 
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gence,  1100,  sec.  12,  and  note;  1  Sutherland  on  Damages,  20, 
22. 

We  conclude  that,  because  of  the  error  in  the  court's  charge, 
the  judgment  should  be  reversed,  and  the  cause  remanded. 


NEGUaBNOB  —  Proximate  Cause.  — In  determining  what  is  proximity  of 
cause,  the  true  rule  is,  that  the  injury  must  be  the  natural  and  probable  con- 
sequence of  the  negligence;  such  a  consequence  as,  under  the  circumstances  of 
the  case,  might  and  ought  to  have  been  foreseen  by  the  wrong-doer  as  likely 
to  flow  from  his  act:  West  Mahanoy  Tp.  v.  Watson,  116  Pa.  St.  344;  2  Am. 
St.  Rep.  604,  and  note  collecting  previous  cases  in  the  series;  Jar.ksonville 
etc  Ry  Go.  v.  Penimular  Land  etc.  Co.,  27  Fla.  1.  One  guilty  of  negligence 
is  deemed  to  have  foreseen,  and  is  liable  for  all  consequences  which  may 
naturally  ensue  therefrom  without  the  intervention  of  some  other  indepen- 
dent agency,  although  in  advance  the  actual  result  might  have  seemed  im- 
probable: Bunting  V.  Hogsett,  139  Pa.  St.  363;  2:?  Am.  St.  Rep.  192;  Quiyley 
V.  Delaware  etc  Canal  Co.,  142  Pa.  St.  388;  24  Am.  St.  Rep.  504.  The  ne- 
gleet  of  a  city  to  keep  its  streets  in  proper  condition  for  safety  does  not  ren- 
der it  liable,  when  such  negligence  is  the  remote,  but  not  the  proximate, 
cause  of  the  injury:  Cline  v.  Crescent  City  R.  R.  Co.,  43  La.  Ann.  327;  26 
Am.  St.  Rep.  187.  See  further,  notes  to  Brown  v.  Chicago  et/-.  R.  R.  Co.,  41 
Am.  Rep,  53-58;  Forney  v.  Geldmacher,  42  Am.  Rep.  393-303;  Camphell  v. 
City  of  Stillwater,  50  Am.  Rep.  569-574;  White  v.  Coaly,  52  Am.  Rep.  157- 
166. 

Nbgltgescb.  —  Proximate  Cause  is  a  question  for  the  jury,  if  the  facta 
are  disputed:  West  Mahanoy  Tp.  v.  Watson,  116  Pa.  St.  344;  2  Am.  St.  Rep. 
€04;  Troyv.  Cape  Fear  etc  R.  R.  Co.,  99  N.  C.  298;  6  Am.  St.  Rep.  521. 

Concurrent  Negligence:  See  note  to  Village  of  Carterville  v.  Cook,  16 
Am.  St.  Rep.  250-257.  When  an  accident  occurs  from  two  causes,  each 
due  to  the  negligence  of  different  persons,  but  together  the  efBcient  cause, 
then  all  the  persona  whose  acts  contributed  to  the  aflcident  are  liable  for  the 
resulting  injury,  and  the  negligence  of  one  is  no  excuse  for  the  negligence  of 
the  other:  Qulf  etc.  K'yCo.  v.  McWhirter,  77  Tex.  356;  19  Am.  St.  Rep.  755; 
Consolidated  etc  Co.  v.  Keifer,  134  111.  481;  23  Am.  St.  Rep.  688;  Electric  ffy 
Co.  V.  SheUon,  89  Tenn.  423;  24  Am.  St.  Rep,  614;  Jacksonville  etc  R'y  Co. 
T.  Poiimular  Land  etc  Co.,  27  Fla.  1. 
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[84  Texas,  107.1 
Dbbds  —  Assignment  or  —  Record  a.s  Evidence.  —  When  the  record  of  a 
deed  is  offered  in  evidence  by  consent,  and  the  record  shows,  immediately 
following  such  deed,  without  any  space  or  lines  intervening,  the  follow- 
ing: "  Assignment.  —  I  assign  the  within  to  Elizabeth  Graham,  for  value 
received  of  her," —  followed  by  the  signature  and  acknowledgment  of  the 
grantee  named  in  the  deed,  both  instruments  purporting  to  be  acknowl- 
edged before  the  same  officer  the  same  day.  the  record  of  botii  being 
apparently  in  the  same  handwriting,  and  with  but  a  single  tile-mark  for 
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the  record  of  both,  the  record  of  the  assignment  is  admissible,  in  connec- 
tion with  the  record  of  the  deed,  for  the  purpose  of  showing  what  the 
assignment  refers  to,  and  that  in  fact  it  was  indorsed  on  the  deed,  and 
that  it  referred  thereto  and  to  the  land  therein  described. 

Dbbds  —  SaFFiciENCT  OF. — No  precise  technical  words  are  required  to  be 
nsed  in  a  conveyance  of  real  estate.  The  use  of  any  words  which  amount 
to  a  present  contract  of  bargain  and  sale  is  sniBcient.  Whatever  may 
be  the  inaccuracy  of  expression  or  the  inaptness  of  the  words  used  in  the 
instrument,  the  courts  will  give  efifect  to  it,  if  an  intention  to  pass  the 
title  can  be  discovered  therefrom. 

Dbkds  —  AssiQNMBST  OF.  —  An  assignment  in  the  following  words,  "I  as- 
sign the  within,  for  value  received,"  indorsed  upon  and  immediately 
following  the  words  of  a  deed,  and  duly  acknowledged  and  signed  by  the 
grantee  named  therein,  is  sufficient  to  vest  the  title  to  the  land  described 
in  the  deed  in  the  assignee  named  in  such  assignment. 

Baasett,  Seay,  and  Muse,  for  the  appellants. 

Searcy  and  Oarrett,  and  M.  M.  Kinney^  for  the  appellees. 

Fisher,  J.,  Section  B.  This  is  a  suit  of  trespass  to  try  title, 
brought  by  appellants  against  appellees,  for  certain  lands  de- 
Bcribed  in  the  petition.  Appellees  pleaded  not  guilty,  and  the 
three,  five,  and  ten  years'  statutes  of  limitations.  It  is  admitted 
that  William  B.  Travis  and  Robert  E.  Handy  are  the  original 
grantees  of  the  land,  and  that  both  plain tifiFs  and  defendants 
respectively  claim  title  under  them,  and  that  they  are  com- 
mon source.  It  is  admitted  that  appellants  are  the  children 
and  heirs  of  Mrs.  Elizabeth  Graham,  wife  of  John  M.  Gra- 
ham, and  that  the  said  Elizabeth  and  John  M.  Graham  are 
both  dead.  Appellant's,  as  title,  introduced  in  evidence,  —  1. 
The  record  of  a  deed  from  R.  E.  Handy  to  James  Stephens, 
whereby  Handy  conveyed  all  his  interest  in  the  lands;  the 
deed  dated  October  23,  1838.  2.  Deed  executed  by  James 
Stephens  to  John  M.  Graham,  dated  October,  1841,  and  re- 
corded August  7,  1844. 

The  appellants  offered  to  read  in  evidence  from  the  records 
of  Washington  County  the  following  instrument,  to  wit:  — 

'■^  Assiqnment.  —  I  assine  the  within  to  Elizabeth  Graham,  for 
value  received  of  her,  the  sum  of  fourteen  hundred  and  sixty- 
three  dollars  and  thirty-three  cents,  this  April  11th,  1843. 
[Signed]  "J.  M.  Graham. 

[Test]  "Jacob  Barnes. 
"N.  D.  Graham." 
"Republic  of  Texas,  County  of  Washington. 
•  "  Before  me,  John  Gray,  clerk  of  the  county  court  in  and 
for  the  county  aforesaid,  came  John  M.  Graham,  and  acknowl- 
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edged  to  me  that  he  signed  over  the  above  deed  as  therein  ex- 
pressed. Given  under  my  hand  and  seal  of  office  this  seventh 
day  of  August,  1844. 

[l.  8.]  [Signed]    "John  Gbay,  C.  C.  W.  C." 

To  which  instrument  the  appellees  objected,  —  1.  Because 
■aid  instrument  was  void  for  uncertainty;  2.  Because  there 
was  nothing  on  said  record  to  show  to  what  deed  the  alleged 
assignment  had  reference;  and  3.  Because  the  acknowledg- 
ment was  not  sufficient  to  admit  said  instrument  to  record. 
Which  objections  tlie  court  sustained,  and  excluded  said  in- 
strument. 

Upon  the  refusal  of  the  court  to  admit  this  instrument  in 
evidence,  the  appellants  took  a  nonsuit,  and  judgment  was 
thereupon  entered  dismissing  the  case,  with  judgment  for 
costs  against  appellants.  It  appears  that  the  parties  to  the 
suit'  all  agreed  that  copies  of  deeds  found  in  the  records  of 
Washington  County  might  be  read  in  evidence  without  ac- 
counting for  the  originals,  and  without  filing  and  giving  notice 
thereof. 

The  appellants  presented  a  motion  to  set  aside  the  nonsuit 
and  judgment  dismissing  the  case,  and  that  it  be  reinstated 
on  the  docket.  The  court  overruled  the  motion.  The  refusal 
of  the  court  to  admit  this  instrument  in  evidence,  and  the 
overruling  of  the  motion  to  set  aside  the  judgment  dismissing 
the  case,  are  the  only  questions  determined  in  this  opinion. 

Appellants,  in  their  motion  to  set  aside  the  nonsuit  and 
reinstate  the  case,  say  that  they  were  surprised  at  the  ruling 
of  the  court  in  excluding  said  instrument,  and  that  they  will 
be  able  to  show  on  another  trial,  by  one  Napoleon  Graham,  a 
subscribing  witness  to  said  instrument,  that  it  was  indorsed' 
on  the  deed  from  James  Stephens  to  John  M.  Graham,  and 
that  it  referred  to  the  land  mentioned  and  described  in  said 
deed;  that  the  witness  Graham  resides  in  the  state  of  Wash- 
ington, and  that  his  affidavit  in  evidence  cannot  be  procured 
at  the  present  term,  but  will  be  secured  at  the  next  term. 

It  appears  from  the  statements  of  the  bill  of  exceptions 
made  and  offered  to  the  action  of  the  court  in  excluding  this 
instrument  that  it  is  recorded  on  page  318  of  book  E,  being  the 
same  page  on  which  the  record  of  the  deed  from  Stephens  to 
Graham  is  found,  and  that  it  follows  immediately  after  said 
deed,  without  any  space  or  line  intervening;  that  both  inst  ru 
ments  purport  to  be  acknowledged  before  the  same  officer  and 
on  the  same  day;  that  the  record  of  both  is  apparently  in  the 
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eame  handwriting  and  done  with  the  same  pen  and  ink;  that 
there  is  but  a  single  file- mark  on  the  record  of  said  instru- 
ments. 

These  facts  are-very  persuasive  in  producing  a  reasonable 
belief  that  the  excluded  instrument  was  in  fact  indorsed  and 
written  on  the  deed  from  Stephens  to  Graham,  and  that  it  re- 
ferred to  the  deed  and  the  land  therein  described.  At  least 
the  circumstances  were  of  sufficient  importance  to  entitle  the 
fact  as  to  what  deed,  if  any,  the  instrument  referred  to  should 
be  submitted  to  the  jury  and  passed  upon  by  them.  The  court 
could  not,  as  a  matter  of  law,  determine  that  this  instrument 
did  not  refer  and  relate  to  the  deed  from  Stephens  to  Graham. 
We  think  the  certificate  of  acknowledgment  to  this  instrument 
is  sufficient,  under  the  law  in  force  at  the  time  it  was  taken: 
Hartley's  Digest,  art.  2777. 

It  is  apparent  that  it  was  the  purpose  of  Graham  to  Ac- 
knowledge that  he  signed  the  instrument  for  the  purpose 
therein  expressed.  The  words  "  signed  over  the  above  deed," 
in  the  certificate  of  acknowledgment,  do  not  detract  from  the 
meaning  we  have  given  to  the  certificate.  The  words  not  only 
mean  that  he  has  transferred  his  right  in  the  deed  to  which 
the  acknowledged  instrument  refers,  but  that,  also,  he  signed 
the  instrument  as  therein  expressed. 

The  difficult  question  we  have  in  the  case  is  the  proper  con- 
Btruction  to  be  given  to  the  excluded  instrument.  The  law  in 
force  at  the  time  this  instrument  was  executed  gave  a  form  of 
conveyance,  but  provided  that  "other  forms  not  contravening 
the  laws  of  the  land  should  not  be  invalidated."  The  com- 
mon law,  which  was  also  in  force  in  this  state  at  the  date  of 
this  instrument,  did  not  require  the  use  of  technical  words  in 
making  a  conveyance.  The  employment  of  words  sufficient 
to  show  a  purpose  and  intent  to  convey  is  all  that  was  re- 
quired, either  by  the  statute  or  common  law.  No  precise  tech- 
nical words  are  required  to  be  used  in  creating  a  conveyance; 
the  use  of  any  words  which  amount  to  a  present  contract  of 
bargain  and  sale  is  all-sufficient.  Whatever  may  be  the  in- 
accuracy of  expression  or  the  inaptness  of  the  words  used  in 
an  instrument,  in  a  legal  view,  if  the  intention  to  pass  the  title 
can  be  discovered  the  courts  will  give  effect  to  it  and  construe 
the  words  accordingly.  The  word  "assign"  is  defined,  "to 
make  or  set  over  to  another;  to  transfer;  as  to  assign  property 
or  some  interest  therein":  2  Bla.  Cora.  326;  Black's  Law  Diet. 
97.    The  word  "assignment"  means,  "the  act  by  which  one 
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person  transfers  to  another  or  causes  to  vest  in  another  his 
property,  or  an  interest  therein;  the  transfer  or  making  over 
the  estate,  right,  or  title  which  one  has  in  lands  and  tene- 
ments": Black's  Law  Diet.  97,98;  Burrill  on  Assignments, 
sec.  1.  The  construction  of  instruments  alike  in  many  re- 
Bpects  to  the  one  before  us  was  passed  upon  and  considered 
in  the  case  of  Hutchins  v.  Carleton,  19  N.  H.  510.  In  the 
opinion  the  court  say:  "As  to  the  words  necessary  to  be  used 
in  a  deed  under  our  statute,  a  great  latitude — a  least,  a  great 

liberality  —  has  been  allowed It  may  well  be  said,  as 

is  said  in  regard  to  deeds  of  bargain  and  sale,  nothing  can  be 
more  liberal  than  the  rule  of  law  as  to  the  words  requisite  to 
create  them.  *  Assign  and  make  over'  are  as  effectual,  when 
a  good  consideration  is  expressed,  as  'quit  my  claim,'  or  many 
other  forms  that  have  been  sanctioned  as  sufficient  to  raise  a 
use  or  pass  an  estate.  '  Assign  '  is,  in  the  opinion  of  Chan- 
cellor Kent,  tantamount  to  'grant,'  and  effectual  for  all  pur- 
poses of  the  deed  of  grant  established  by  the  statutes  of  the 
state  of  New  York:  4  Kent's  Com.  491,  492,  in  notes."  The 
word  "  grant,"  when  used  in  an  instrument,  is  construed  as 
an  operative  word  of  conveyance.  The  instrument  before  us 
mentions  Elizabeth  Graham  as  the  grantee,  and  that  the  sum 
of  $1,463.33,  the  consideration  stated,  was  received  from  her, 
and  states  that  "  I  assign  the  within  to  Elizabeth  Graham." 
If  it  be  true  that  this  instrument  refers  to  the  deed  executed 
by  James  Stephens  to  Graham,  or  was  written  and  indorsed 
on  the  deed  (which  are  facts  to  be  passed  on  by  the  jury), 
then  the  words,  "I  assign  the  within,"  are  effectual  not  only 
to  pass  the  title  to  the  paper  upon  which  the  deed  from  Ste- 
phens  to  Graham  was  written,  but  also  to  pass  the  title  to  the 
land  described  in  the  deed.  Such  was  the  evident  purpose 
and  intention  of  Graham  in  executing  this  instrument.  This 
is  gathered,  not  alone  from  the  use  of  the  words  "  assign  the 
within,"  but  also  from  the  consideration  paid  as  stated  in  the 
instrument.  If  the  word  "  within  "  refers  to  a  certain  deed, 
and  it  is  produced,  and  it  appears  therefrom  that  it  conveys 
certain  described  lands,  then  the  essential  of  this  instrument 
as  a  perfect  conveyance  —  that  is,  the  description  of  the  land 
conveyed,  which,  upon  the  face  of  this  instrument,  is  not  given 
—  is  supplied  and  made  perfect  by  the  deed  referred  to.  We 
think  the  instrument  before  us  sufficient  as  a  conveyanott 
when  aided  by  the  "within"  referred  to. 
We  report  the  case  for  reversal. 
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CoNVBYANOB  —  WoRDS  SaFFiciBST  TO   OoNSTiTUTB. — Iriteni  Ooverns. — 
It  is  well  settled  that  no  particular  form  of  words  is  necessary  to  effect  a 
conveyance  of  reatl  estate.     Any  words  which  denote  the  iateution  of  the 
parties  to  a  deed  to  transfer  the  title  from   ona   to  the  other  are  suffi- 
oieut   to   make  a    conveyance :    Ganbril   v.   Roie,  8   Blackf.    141;    44   Am. 
Dec.  760;  2  Bla.  Com.  298;  4  Kent's  Com.  460.     Any  writing  which  con- 
tains a  grantor,  a  grantee,  a  description  of  the  land  or  interest  therein 
granted,  or  a  reference  to  son?   other  instrument  showing  such  descrip- 
tion and  making  it  certain,  together  with  words  which  may  be  construed 
to  imply  a  grant  by  the  grantor  to  the  grantee,  is  a  sufScient  deed  if  exe- 
cuted according  to  the  law  of  t'le  state  where  the  land  is  situated.     An 
'instrument  purporting  to  bs  a  deed  will  be  eflfectual  if  it  contains,  in  any 
part,  apt  words  of  conveyance;  but  if  no  words  importing  a  grant  can  be 
found  therein,  it  will  be  deem  d  utterly  void,  although  in  other  respects 
formal  and  regular:  Hummelman  v.  Mounts,  87  lud.  178;    Webb  v.  Mullins,  78 
Ala.  HI;  S/t(t,-pv.  Bailey,  14  I nwa,  387;  81  Am.  Dec.  489;  Brown  v.  Manter, 
21  N   H.  5-J8;  :>3  Am.  Dec.  223.     In  Webb  v.  Mullins,  78  Ala.  113,  the  court 
said  that  "the  title  to  land  can  be  transferred  from  one  person  to  another  only 
by  apposite  and  appropriate  language.     It  was  not  the  intention  of  the  stat- 
ute to  dispense  with  the  use  of  any  words  whatever  operative  to  convey.    By 
the  statute,  the  duty  is  imposed  upon  the  courts  to  liberally  construe  the 
words  employed  in  the  conveyance  as  words  of  transfer,  and  give  them  effect 
and  operation  according  to  the  intention  of  the  grantor,  to  be  collected  from 
the  entire  instrument.     There  must,  however,  be  some  words  intended  as 
words  of  conveyance.     They  cannot  be  supplied  by  judicial  interpolation." 
So  in  Hummelman  v.  Mounts,  87  Ind.  178,  Mr.  Justice  Elliott,  in  delivering 
the  opinion  of  the  court,  said:  "While  it  is  true  that  if,  in  any  part  of  the 
instrument,  apt  words  of  conveyance  are  used,  the  instrument  will  be  treated 
as  a  deed,  it  is  also  true  that  if  no  such  words  can  be  found  in  any  part,  it 
will  be  deemed  utterly  devoid  of  force:  Dauis  v.  Davis,  43  Ind.  561.     Instra* 
meuts  will  be  so  construed  as  to  carry  into  effect  the  intention  of  the  parties, 
but  there  must  always  be  suflScient  words  to  enable  the  courts  to  ascertain 
from  the  instrument  what  this  intention  was.     Courts  cannot,  however, 
make  contracts  for  the  parties.     It  is  not  their  province  to  write  in  an  in- 
strument words  which  will  make  it  operative  £is  a  deed,  when  none  of  that 
character  have  been  written  by  the  parties  themselves.     The  rule  that  courta 
will  so  construe  an  instrument  as  to  make  it  effective  does  not  mean  that 
courts  will  inject  into  it  new  and  distinct  provisions."    The  intent,  when 
apparent,  and  not  repugnant  to  any  rule  of  law,  will  control  technical  terms, 
for  the  intent,  and  not  the  words,  is  the  essence  of  every  agreement.     In  the 
exposition  of  deeds,  the  construction  must  be  upon  the  view  and  comparison 
of  the  whole  instrument,  and  with  a  view  to  give  every  part  of  it  meaning 
and  effect:  Flagj  v.  Eames,  40  Vt.  16;  94  Am.  Dec.  363;  Collins  v.  LaveUe, 
44  Vt.  230;  /logans  v.  Carruth,  19  Fla.  84;  Stewart  v.  Lang,  37  Pa.  St  201; 
78  Am.  Dec.  414;   Ware  v.  Richardxon,  3  Md.  505;  56  Am.  Dec.  762;  Thorn- 
ton V.  Muliuinne,  12  Iowa,  549;  79  A.m.  Dec.  548.     However  unteohnical  and 
ungrammatical  the  words  of  a  deed  may  be,  it  will  still  be  valid  if  it  suffi- 
eienlly  and  legally  declares  the  grantor's  intention:   Doe  ex  dem.  Oobb  v. 
Nines,  Busb.   343;  59  Am.   Dec.  559;   Thompson  v.  McKay,  41   Cal.  221; 
Sprague  v.  Edwards,  48  Cal.  249.     In  Orueber  v.  Lindenmeier,  42  Minn.  100, 
the  court  said:  "Technical  rules  of  construction  are  not  favored,  and  are 
not  to  be  so  applied  as  to  defeat  the  intention  of  the  parties,  for  sucli  rules 
of  oonstrnotion,  in  modern  times,  have  given  way  to  the  more  sensible  rule. 
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which  is,  in  all  cases,  to  give  efiFect  to  the  intentioa  of  the  parties,  if  practi- 
cable, when  no  rules  of  law  are  violated.  Too  much  stress  is  not  to  be  laid 
on  the  grammatical  construction  or  forms  of  expression  used.  The  cardinal 
rule  of  construction  is  to  ascertain  and  give  effect  to  the  intention  of  the  par« 
ties  to  the  instrument;  and  to  this  end  the  court  must  consider  all  parts  of 
it,  and  the  construction  must  be  upon  the  entire  deed,  and  not  upon  dis- 
jointed parts.  And  if  the  language  is  ambiguous,  resort  may  be  had  to 
evidence  of  surrounding  circumstances  and  the  situation  of  the  parties,  if 
necessary,  in  order  to  throw  light  upon  their  intention."  "  Courts  are  to  so 
construe  the  words  of  a  grant,  if  possible,  as  to  give  effect  to  it,  if  it  be  plaia 
that  the  parties  intended  it  as  an  effective  conveyance.  In  the  construction, 
the  expressed  will  of  the  parties  is  to  control.  If  this  be  plain  upon  the  face 
of  the  instrument,  courts  are  to  go  no  further,  though  the  words  used  frus- 
trate the  grant  itself.  Where  the  expression  of  the  intent  is  doubtful  and 
ambiguous,  the  most  material  and  certain  among  the  evidences  of  intent  are 
to  be  selected  and  accredited  ":  Jennings  v.  Brizeadine,  44  Mo.  335. 

"  Whenever  the  language  of  the  conveyance  evidences  the  intention  of  the 
grantor  to  convey  the  entire  dominion,  ownership,  and  control  of  the  land 
immediately  to  the  grantee,  it  should  be  held  as  effectual  for  this  purpose  aa 
any  other  conveyance,  by  either  of  the  modes  of  transferring  title  recognized 
by  the  common  law  ":  Baker  v.   Westcott,  73  Tex.  129-13,3. 

It  is  not  essential  that  a  deed  of  conveyance  should  follow  any  prescribed 
form  of  words.  If  the  intention  to  convey  is  clearly  expressed,  it  will  not 
be  defeated  by  the  fact  that  the  instrument  also  partakes  of  the  nature 
of  a  contract.  Thus  when  a  conveyance  is  embodied  in  a  contract,  and  from 
the  whole  instrument  it  clearly  appears  what  land  is  intended  to  be  con- 
veyed, and  to  whom  the  land  will  pass,  although  the  grantee  is  not  formally 
named  in  the  conveying  part  of  the  instrument,  nor  the  land  particularly 
describe<i,  and  although  reference  to  another  deed  may  be  necessary  to  as. 
certain  the  particular  description  thereof:  American  Emigrant  Co.  v.  Glark, 
62  Iowa,  182. 

An  instrument  conveying  all  debts,  dues,  and  demands,  real,  personal,  and 
mixed,  which  are  due  and  owing  or  of  right  belonging  to  the  grantor,  by 
virtue  of  inheritance,  legacies,  bonds,  notes,  book  debts,  or  otherwise,  to  the 
grantee,  passes  real  estate:  Mc  Williams  v.  Martin,  12  Serg.  &  R.  269;  14 
Am.  Dec.  688.  On  the  other  hand,  the  words  "  grant,  assign,  bargain,  and 
sell"  unto  a  named  person  "all  and  all  manner  of  goods,  chattels,  debts, 
money,  and  all  other  things  of  me  whatsoever,  as  well  real  as  personal,  of 
what  kind,  nature,  and  quality  soever,  to  have,"  etc.,  have  been  held  not 
sufficient  to  pass  the  title  to  real  estate:  Ingdl  v.  Nooney,  2  Pick.  362;  13 
Am.  Dec.  434.  It  has  also  been  decided  that  a  deed  containing  the  words 
"sign  over,  "  as  the  only  words  which  by  any  construction  may  be  deemed 
operative  words  of  conveyance  or  grant  is  not  sufficient  to  convey  an  estate 
in  land:  McKinney  v.  Settles,  31  Mo.  541.  The  better  rule,  however,  would 
seem  to  be,  that  the  words  "assign  and  make  over,"  or  "  mortgage,  assign 
over,  and  transfer,"  are  sufficient,  in  a  deed  duly  executed,  to  pass  the  legal 
title  to  a  freehold  estate:  JfuicJiinr/a  v.  Carleton,  19  N.  H.  487;  Gambril  v, 
Bose,  8  Blackf.  140;  44  Am.  Dec.  760. 

Indorsement  or  Af,.t!g)wient  on  Deed,  Effect  of.  i— In  Armstrong  v.  Stovall,  26^ 
Miss.  275-281,  it  is  broadly  asserted  "  that  a  memorandum  or  indorsement 
written  on  a  deed  at  the  time  of  its  execution  becomes  a  part  of  the  deed.** 
It  would  seem,  however,  tliat  such  indorsement  on  the  deed  must  be  sealed, 
in  order  to  make  it  effective  in  those  states  where  a  seal  is  necessary  to  th» 
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validity  of  a  deed.  The  above  assertion  was  made  in  a  case  where  the  deed 
purported  on  its  face  to  be  a  conveyance  of  separate  estate  by  a  wife,  with 
the  consent  of  her  husband,  and  which  was  signed,  sealed,  and  acknowledged 
by  both,  although  the  name  of  the  husband  did  not  appear  in  the  body  of  the 
ileeJ  as  a  grantor.  In  botli  Armstronj  v.  Stovall,  26  Miss.  275,  and  Stone  v. 
Monlgomei-y,  35  Miss.  8^,  such  a  deed  was  deemed  sufficient  to  pass  the  legal 
title. 

A  redelivery  of  a  deed  containing  an  unsealed  indorsement  signed  by  the 
original  vendee,  to  the  effect,  "I  transfer  the  within  deed  to  the  grantor 
iiained  therein  again,"  or  "  I  relinquish  all  my  right  and  title  to  tlie  within 
<leed,"  will  not  operate  as  a  reconveyance  of  the  legal  title  to  the  estate  con- 
veyed by  the  deed:  Doe  ex  dem.  Linker  v.  Long,  64  N.  C.  296;  Tunstall  ▼. 
Vohh,  109  N.  C.  316:  Z/f-ws  of  Bentley's  Heirs  v.  Deforest,  2  Ohio,  221;  15  Am. 
Dec.  54(5:  Arma  v.  Burt,  1  Vt.  30.3;  18  Am.  Dec.  680.  But  where  the  grantee 
in  a  deed  places  on  tlie  back  of  it  an  assignment,  under  his  hand  and  seal,  o^ 
all  hia  right,  title,  and  interest  V  in  and  to  the  within  deed,"  to  his  son,  for 
value,  and  then  delivers  it  to  such  son,  such  assignment  will  convey  the  legal 
title,  if  surrounding  circumstances  indicate  an  intent  to  transfer  the  land; 
Lemon  v.  Oraham,  131  Pa.  St.  447. 

In  Iowa,  a  deed  is  not  required  to  be  sealed,  and  the  title  to  land  will  pass 
by  operation  of  a  deed  not  under  seal,  and  no  reason  is  observed  why  the 
title  will  not  pass  under  an  assignment  indorsed  on  the  deed,  although  no 
seal  is  anywhere  attached  to  the  deed:  Pierson  v.  Armstroncf,  1  Iowa,  282; 
fi3  Am.  Dec.  440.  And  the  same  rule  applies  in  Texas:  Frost  v.  Wolf,  77 
Tex.  455;  19  Am.  St.  Rep.  761;  and  in  California:  Stanley  v.  Green,  12 
Cal.  148;  Cal.  Civ.  Code,  sec.  1092;  Moore  v.   Waddle,  34  Cal.  145. 

In  all  states  where  a  seal  is  required  by  statute  to  be  attached  to  a  deed, 
an  instrument  having  the  form  of  a  deed,  but  executed  without  a  seal,  is  not 
a  deed.  But  when  it  appears  that  it  was  made  with  the  intent  to  pass  an  ea- 
tate,  and  is  otherwise  sufficient  for  that  purpose,  it  will  be  enforced  in  equity: 
JeuxU  V.  Harding,  72  Me.  124;  Floyd  v.  Ricks,  14  Ark.  286;  58  Am.  Deo. 
874;  Munds  v.  Cassidey,  98  N.  C.  558;  Frost  v.  Wolf,  77  Tex.  455;  19  Am. 
St.  Rep.  761;  Beardsley  v.  Knight,  10  Vt.  185;  33  Am.  Dec.  193.  And  so  al- 
though  an  unsealed  assignment  of  a  deed  indorsed  thereon  by  the  grantee 
will  not  operate  to  reconvey  the  legal  title  to  the  land  in  those  states  where 
•  seal  is  necessary  to  the  validity  of  a  deed,  yet  such  assignment,  especially 
if  founded  upon  a  valuable  consideration,  may  be  treated  in  equity  as  s 
valid  contract  to  reconvey,  and,  in  a  proper  action,  a  specific  performance 
thereof  may  be  decreed:  Doe  ex  dem.  Linker  v.  Long,  64  N.  0.  296;  Tnmtall 
V.  Cohb,  109  N.  C.  316;  Lessee  cf  Bentley's  Heirs  v.  Deforest,  2  Ohio,  221;  IS 
Am.  Dec.  546. 
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Win  Crbatino  Trust  without  Naming  Beneficiabt. — A  trnst  created 
by  will,  without  anywhere  referring  to  or  designating  the  beueficiariea 
for  whom  the  trust  is  intended,  is  inoperative  and  void. 

Wills  —  Trusts  —  Certainty  of  Devise  —  Extraneous  Writino  to  An>. 
—  A  will,  on  its  face,  or  by  reference  to  some  writing  existing  at  the  time 
when  the  will  is  executed,  and  so  referred  to  and  identified  as  to  becomo 
a  part  of  it,  must  declare  not  only  what  enumerated  bequests  and  de- 
vises shall  be,  but  also  who  shall  take  them,  directly,  or  beneficially 
through  a  trustee,  and  an  extraneous  writing  not  so  identified  is  inad* 
missible  to  aid  a  trust  created  by  will  without  naming  a  beneficiary. 

Wills  —  Evidence  op  Testator's  Intent. — Parol  evidence  is  admissible 
to  give  eflfect  to  an  intention  expressed  in  a  will,  but  such  evidence  is 
never  admissible  for  the  purpose  of  showing  a  testator's  intention  by 
proof  of  his  oral  declarations  of  intent,  either  as  to  the  persons  who  shall 
take  his  estate,  or  as  to  what  particular  part  of  his  estate  any  one  persoa 
was  intended  to  receive. 

Wills  —  Construction  of  Statute.  —  While  the  language  of  the  Texag 
statute  prescribing  the  requisites  to  a  will  is  affirmative,  it  as  fully  de- 
nies testamentary  effect  to  parol  declarations  as  it  would  if  it  expressly 
declared  that  no  testamentary  disposition  of  property  should  be  made  in 
manner  other  than  that  prescribed. 

Wills.  —  In  the  Absence  of  a  Valid  Testamentary  Disposition  by  a 
testator  of  any  part  of  his  estate,  it  vests  in  his  heir  at  law. 

Wills  —  Inoperative  Trust  Vests  Beneficial  Interest  in  Heir  at 
Law.  —  When  a  bequest  is  declared  upon  its  face  to  be  upon  such 
trusts  as  the  testator  has  otherwise  signified  to  the  devisee,  be  takes  uo 
beneficial  interest;  and  if  the  trusts  are  not  sufficiently  defined  by  the 
will,  or  other  writing  identified  as  part  of  it,  the  equitable  interest  goes 
to  the  heirs,  or  next  of  kin,  as  property  of  the  deceased  not  disposed  of 
by  the  will. 

Wills.  —  Trusts  not  Sufficiently  Declared  on  the  face  of  a  will,  or  by  » 
writing  identified  as  a  part  of  it,  cannot  be  set  up  by  extrinsic  evidence 
to  defeat  the  rights  of  the  testator's  heirs  at  law,  or  next  of  kin. 

Wills  —  Inoperative  Trusts.  —  A  bequest  in  trust,  without  a  declaration 
of  the  beneficiaries  on  the  face  of  the  will,  or  by  some  other  writing  that 
can  be  regarded  as  part  of  it,  is  no  bequest  at  all,  so  far  as  the  beneficial 
interest  is  concerned,  and  it  vests  by  law  in  the  heir  of  the  testator. 

Scott,  Levi,  and  Smith,  for  the  appellant. 
McLemore  and  Campbell,  for  the  appellees. 

Stayton,  C.  J.  The  discussion  of  this  case  depends  on  the 
effect  to  be  given  to  a  clause  in  the  will  of  Samson  Heiden- 
heimer.    The  entire  will  is  as  follows:  — 

"  1.  I  direct  that  all  my  just  debts  shall  be  paid. 

"  2.  Besides  the  property  which  I  heretofore  donated  and 
gavo  to  my  wife,  Anna  Heidenheimer,  and  which  consists  of 
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two  notes  executed  by  Abe  Heidenheiraer,  and  indorsed  by 
M.  Lasker,  aggregating  twenty-eight  thousand  dollars,  also  a 
note  executed  by  Nelson  Davis  &  Co.  for  twelve  hundred  dol- 
lars, certain  bank  stock  held  by  me  in  a  bank  at  Austin  for 
two  thousand  five  hundred  dollars,  a  note  of  one  Rosenberg 
for  fifteen  hundred  dollars,  and  my  life  insurance,  amounting 
to  fifteen  thousand  dollars,  I  hereby  give  and  bequeath  to  my 
eaid  wife  the  further  sum  of  twenty-eight  thousand  three  hun- 
dred dollars,  to  be  paid  to  her  out  of  my  estate  by  my  execu- 
tors. 

**  3.  All  other  property,  both  real  and  personal,  which  I 
may  own  or  may  be  entitled  to  at  the  date  of  my  death,  after 
paying  the  aforesaid  legacy  to  my  wife,  I  give,  devise,  and 
bequeath  to  my  brother,  Abe  Heidenheimer,  in  trust,  to  be 
disposed  of  by  him  as  I  have  heretofore  or  may  hereafter 
direct  him  to  do. 

**4.  My  executors  are  authorized  and  empowered  to  sell 
and  dispose  of  any  and  all  property  of  my  estate,  to  pay  any 
and  all  just  debts  which  I  may  owe,  and  the  legacy  herein 
made  to  my  wife;  and  the  said  Abe  Heidenheimer  shall  have 
full  power  to  sell  and  dispose  of  any  of  the  property  herein 
devised  and  bequeathed  to  him,  as  trustee,  for  the  purpose  of 
carrying  out  ray  directions  to  him  in  regard  thereto. 

*'  5.  I  hereby  nominate  and  appoint  Meyer  Bauman,  of  St. 
Louis,  and  Abe  Heidenheiraer,  of  Galveston,  to  be  executors 
of  this  will  and  of  ray  estate,  and  direct  that  no  security  shall 
be  required  of  thera  as  such  executors;  and  it  is  my  will  that 
no  other  action  shall  be  had  in  the  county  court  in  relation  to 
the  settlement  of  my  estate  than  to  probate  and  record  this 
will  and  to  return  an  inventory,  appraisement,  and  list  of 
claims  of  my  estate. 

"In  testimony  whereof,  I  have  hereunto  signed  my  name 
this  fourth  day  of  February,  A.  D.  1891. 

[Signed]  "Samson  Heidenheimeb.'* 

This  was  probated;  and  the  debts  having  been  paid,  the 
widow  asserts  claim  to  the  entire  estate  not  disposed  of  in  due 
course  of  administration,  on  the  ground  that  the  third  clause 
of  the  will  is  inoperative,  because  it  does  not  designate  the 
beneficiaries  for  whom  the  trust  was  intended. 

It  is  conceded  that  plaintiflF  is  entitled  to  recover  as  sole 
heir  if  the  clause  is  inoperative.  The  attorney  who  wrote  the 
will  was  permitted  to  testify,  over  objection,  to  some  matters 
that  were  unimportant,  in  the  view  we  take  of  the  case;  for  we 
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would,  in  the  particular  matter  referred  to,  give  the  same  con- 
Btruction  to  the  language  of  the  will  as  written  which  would 
be  given  to  it  if  the  word  supposed  to  have  been  unintention- 
ally omitted  ha'l  been  inserted.  He  was,  however,  permitted 
to  testify  as  follows:  — 

"  Samson  Heidenheiraer  told  me,  before  I  wrote  his  will, 
that  he  had  instructed  his  brother,  Abe  Heidenheimer,  as  to 
the  disposition  he  (Abe)  should  make  of  the  property  which 
he  (Samson)  left  to  him  in  trust  by  the  will.  What  these  in- 
structions were  he  did  not  tell  me." 

"  Interrogatory  7.  Why  did  you  cause  to  be  written  in  said 
last  sentence  of  said  third  clause,  '  or  may  hereafter  direct 
him  to  do,'  after  having  written,  *  as  I  have  heretofore '?  State 
fully.  A.  I  was  of  the  opinion  that  the  sentence,  'or  may 
hereafter  direct  him  to  do,'  merely  showed  that  the  testator,  by 
reason  of  the  instructions  which  he  had  already  given  to  his 
trustee,  and  which  did  not  appear  on  the  face  of  the  will,  had 
not  thereby  abandoned  or  surrendered  control  of  his  property, 
or  his  legal  right  to  change  his  will  in  such  manner  as  the 
law  permitted  him  to  do;  and  as  the  instructions  he  had 
given  to  the  trustee  were  known  to  said  trustee  alone,  this 
clause  should  show  that  they  were  intended  to  be  permanent 
and  final,  unless  changed  by  codicil  or  new  will. 

"  Interrogatory  8.  Are  you  familiar  with  the  fourth  clause 
of  said  will  as  written  for  Samson  Heidenheimer,  and  as  exe- 
cuted and  probated?  If  yea,  please  state  why  you  provided 
therein,  as  was  done,  that  'said  Abe  Heidenheimer  shall 
have  full  power  and  authority  to  sell  and  dispose  of  any  of 
the  property  herein  devised  and  bequeathed  to  him,  as  trustee, 
for  the  purpose  of  carrying  out  my  directions  to  him  in  regard 
thereto.'  What  directions  were  referred  to  by  you,  —  those  al- 
ready given  to  Abe  Heidenheimer,  or  some  that  had  not  been 
given?  A.  I  am  familiar  with  the  fourth  clause  of  said  will. 
The  provision  inquired  of  was  put  in  the  will  to  enable  the 
said  trustee  fully  to  carry  out  the  instructions  which  the  tes- 
tator had  theretofore  given  him,  the  testator  thinking  that 
such  a  power  in  the  trustee  might  be  necessary  for  the  purpose 
of  executing  his  (the  testator's)  directions.  The  directions  re- 
ferred to  by  this  clause  of  the  will  were  those  the  testator  had 
already  given  to  said  Abe  Heidenheimer,  and  none  others,  as 
the  language  used  plainly  expresses. 

"  Interrogatory  10.  What  was  the  condition  of  the  health 
of  Samson  Heidenheimer  at  the  time  of  the  execution  of  said 
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will?  How  soon  afterward  did  he  die?  A.  Samson  Heiden- 
heimer's  health  was  not  good;  he  suffered  with  some  ailment, 
the  nature  of  which  I  do  not  know,  but  for  which  he  was 
about  to  submit  to  a  surgical  operation.  He  left  my  office  to 
undergo  the  operation,  and  died  within  some  seventeen  or 
eighteen  days  after  the  operation  had  been  performed." 

One  of  the  executors  conceded  the  right  of  the  widow,  but 
the  nature  of  the-i^lefense  set  up  by  the  other  will  appear  from 
the  will,  and  the  evidence  of  that  executor,  whose  testimony, 
60  far  as  it  need  be  stated,  was  as  follows:  "  Samson  Heiden- 
heimer  catne  to  me  on  the  morning  of  the  day  he  made  the 
will,  and  he  sat  down  in  the  office  and  told  me  of  his  inten- 
tion to  make  the  will,  and  he  also  stated  that  he  wanted  to 
put  seventy-five  thousand  dollars  in  my  trust,  for  which  I 
should  distribute  it  according  to  the  way  he  instructed  me; 
and  I  told  him  as  I  could  not  keep  everything  in  my  memory 
I  would  write  that  down,  and  I  sat  down  at  the  desk  and 
wrote  that  down  on  a  piece  of  paper  and  read  it  off  to  him,  and 
asked  him  if  this  was  what  he  wanted,  and  I  told  him  I 
wrote  it  down  as  he  called  it  off  to  me." 

The  witness,  in  response  to  an  interrogatory  by  his  counsel, 
offered  the  written  memorandum.  The  plaintiff  objected  to 
the  question  and  answer  and  to  the  testimony  above  given,  be- 
cause the  witness  undertook  now  to  add  to  the  will,  and  there 
was  no  averment  that  any  such  matter  testified  to  has  been 
offered  along  with  the  will  for  probate,  and  it  is  incompetent 
now  to  be  urged  as  part  of  the  will,  or  in  connection  with  it. 
The  court  overruled  the  objection,  and  admitted  the  evidence, 
to  which  ruling  the  plaintiff  excepted. 

It  was  admitted  that  nothing  was  ever  offered  for  probate 
except  what  is  in  the  will  itself,  and  that  the  only  matter  that 
has  been  probated  is  the  matter  that  is  before  the  court  as 
the  will. 

The  paper  introduced  in  evidence  by  the  witness  Abe  Hei- 
denheimer  over  plaintiff's  objection  is  as  follows:  "I  wrote 
down  the  instructions  of  Samson  Heidenheimer  as  to  what  I 
shall  do  to  carry  out  his  testament  if  S.  H.  should  die  before 
I  die.  If  sufficient  money  remains  over  after  the  debts  of 
Samson  Heidenheimer  are  paid,  I  am  to  divide  it  thus:  His 
niece  Rosa  Obenheimer  shall  receive  on  the  day  of  her  wed- 
ding, five  thousand  dollars;  Meta  Obenheimer  on  her  wedding 
day,  five  thousand  dollars;  Lena  Lowenberger  on  her  wed- 
ding day,  five  thousand  dollars;   Sara  Lowenberger  on  her 
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wedding  day,  five  thousand  dollars;  my  sister,  Jetta  Davis, 
five  thousand  dollars.  The  balance  left  over  shall  be  divided 
among  Isaac  Heidenheimer,  oara  Heidenheimer,  Joseph 
Heidenheimer,  and  Gretchen  Heidenheimer,  and  the  parents 
shall  have  control  of  the  property  only  until  their  children  are 
so  that  the  parents  can  pay  it  over  to  their  children.  It 
would  more  satisfactorily  meet  the  wish  of  S.  H.  that  the 
money  be  placed  at  interest  until  it  is  to  be  divided  among 
the  children  of  my  brothers.  My  brother  Abe  understands 
how  to  carry  out  this  matter  better  than  he  can  write  it  on 
paper." 

The  witness  further,  over  the  objections  of  plaintifi",  recited 
the  conversations  had  between  him  and  Samson  Heiden- 
heimer before  and  after  the  making  of  the  will,  such  conver- 
sations relating  to  the  contents  of  the  will;  and  also  testified 
that  the  written  memorandum  above  refened  to  was  read  to 
Samson  Heidenheimer  at  the  time  it  was  made;  that  it  was 
in  existence  before  the  execution  of  the  will,  and  Samson 
Heidenheimer  knew  of  its  existence,  and  that  it  was  preserved 
as  a  memorandum. 

The  alleged  beneficiaries  under  the  third  clause  of  the  will 
seem  to  have  become  parties  to  the  suit,  but  it  does  not  very 
clearly  appear  how  this  was  done,  and  on  trial  before  the 
court  it  was  adjudged  that  the  will  vested  all  the  estate  re- 
maining after  payment  of  the  debts  and  the  bequest  to  Mrs. 
Anna  Heidenheimer  in  Abe  Heidenheimer,  in  trust  for  the 
persons  alleged  by  him  to  be  the  beneficiaries. 

The  vital  questions  in  this  case  are:  1,  Are  the  third  and 
fourth  paragraphs  of  the  will  inoperative,  if  considered  in  the 
light  of  the  entire  will?  2.  May  they  be  aided  by  such  testi- 
mony as  was  introduced? 

The  last  of  these  questions  will  be  first  considered.  The 
statute  provides  that  "every  last  will  and  testament,  except 
where  otherwise  provided  by  law,  shall  be  in  writing  and 
signed  by  the  testator,  or  by  some  person  by  his  direction  and 
in  his  presence,  and  shall,  if  not  wholly  written  by  himself, 
be  attested  by  two  or  more  credible  witnesses  above  the  age  of 
fourteen  years  subscribing  their  names  thereto  in  the  presence 
of  the  testator":  Rev.  Stats.,  art.  4859.  This  statute  applies 
to  wills  whereby  either  real  or  personal  property  is  disposed 
of;  and  the  purpose  of  it  was  to  require  every  testator  to  leave 
evidence  in  writing,  attested  as  the  statute  requires,  of  the 
testamentary  disposition  made  of  his  estate,  except  in  those 
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cases  in  which  nuncupative  wills  are  permitted,  in  order  that 
the  highest  evidence  of  testamentary  intention  might  be  fur- 
nished, and  fraud  and  perjury  prevented;  and  it  matters  not 
whether  the  bequest  or  devise  be  directly  to  the  legatee  or 
devisee,  or  to  a  trustee  who  may  be  required  to  hold  and 
administer  it  for  a  time  for  the  benefit  of  the  real  beneficiary. 
In  either  case,  the  will,  on  its  face,  or  by  reference  to  some 
paper  existing  when  the  will  is  executed,  and  so  referred  to 
and  identified  as  to  become  a  part  of  it,  must  declare  not  only 
what  the  bequest  or  devise  shall  be,  but  also  who  shall  take 
it,  directly,  or  beneficially  through  a  trustee.  If,  after  a  will  is 
executed,  the  testator  desires  to  change  parts  of  it,  or  to  add  to 
it,  this  may  be  done  by  a  codicil,  which  must,  however,  be 
executed  with  the  same  formalities  made  necessary  by  the 
statute  to  the  validity  of  testamentary  papers. 

In  the  paper  before  us  the  beneficiaries  are  not  in  any  man- 
ner pointed  out,  nor  can  it  be  claimed  that  this  was  done  by 
any  paper  referred  to  and  so  identified  as  to  make  it  a  part  of 
the  will.  The  memorandum  made  by  the  person  named  in 
the  will  as  trustee  amounts  to  no  more  than  would  the  oral 
declaration  of  the  testator  to  the  trustee;  and  the  last  para- 
graph in  it,  whether  written  by  the  testator,  or  by  the  trustee 
at  his  dictation,  suggests  a  doubt  as  to  whether  the  preced- 
ing parts  of  the  memorandum  correctly  expressed  the  wish  of 
the  testator  as  expressed  orally  by  him  to  the  person  named 
in  the  will  as  trustee.  The  evidence  introduced  was  ofiFered 
for  the  purpose  of  showing  what  thft  intention  of  the  testator 
was  as  to  the  disposition  of  the  residuum  of  hia  estate,  and  not 
for  the  purpose  of  enabling  the  court  to  carry  out  an  intention 
clearly  expressed  in  the  will,  but  which  might  be  applied  to 
more  than  one  person  or  thing,  on  account  of  a  latent  ambigu- 
ity; and  when  offered  for  such  a  purpose,  we  know  of  no  rule 
of  evidence  which  justifies  the  admission  of  such  testimony. 
To  admit  it  and  give  eflfect  to  it  would  make  a  will,  what- 
ever the  testimony  of  one  or  more  witnesses  may  swear  was 
intended  by  the  testator,  when  the  statute  requires  such  in- 
tention to  be  manifested  by  a  writing  executed  with  the  for- 
malities prescribed. 

Parol  testimony  is  admissible  often  to  enable  a  court  to 
give  effect  to  an  intention  expressed  in  a  will;  but  it  is  un- 
necessary in  this  case  to  enumerate  the  purposes  for  which 
such  evidence  may  be  received,  for  such  evidence  is  never  ad- 
missible for  the  purpose  of  showing  a  testator's  intention  by 
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proof  of  his  oral  declaration  of  intent,  either  as  to  the  persons 
who  shall  take  his  estate,  or  as  to  what  particular  part  of  his 
estate  any  one  person  was  intended  to  receive.  The  exist- 
ence of  such  a  statute  as  that  in  force  in  this  state  ought  to 
be  deemed  a  sufficient  answer  to  a  proposition  that  such  evi- 
dence as  was  admitted  in  this  case  ought  to  be  admitted  for 
the  purpose  of  showing  who  the  testator  intended  should  be 
the  recipients  of  his  bounty;  for  there  are  no  parts  of  a  tes- 
tamentary paper  more  important  elements  in  its  validity  than 
those  which  name  the  beneficiaries,  and  declare  what  part  of 
the  testator's  estate  each  shall  receive.  While  the  language 
of  the  statute  prescribing  the  requisites  to  a  will  is  affirma- 
tive, it  as  fully  denies  testamentary  effect  to  parol  declara- 
tions as  would  it  if  it  expressly  declared  that  no  testamentary 
disposition  of  property  should  be  made  in  manner  other  than 
that  prescribed.  The  reasons  on  which  the  requirements  of 
the  statute  are  based  have  been  too  often  stated  to  require 
repetition,  are  founded  on  sound  public  'policy,  and  require 
the  rejection  of  such  evidence  as  was  received  in  this  case: 
Wharton  on  Evidence,  992-994;  Abbott's  Trial  Evidence,  84; 
Wigram  on  Wills,  10-13;  1  Greenleaf  on  Evidence,  289-291; 
1  Redfield  on  Wills,  496-508;  1  Jarman  on  Wills,  409-413; 
Schouler  on  Wills,  567-569. 

Are  the  third  and  fourth  paragraphs  of  the  will  sufficient, 
looking  to  the  entire  will,  to  divest  appellant  of  her  right  to 
the  estate,  which,  it  is  claimed,  passed  by  the  three  paragraphs? 
In  so  far  as  the  fourth  paragraph  seems  to  confer  power  on 
the  person  named  as  the  trustee,  it  is  clearly  dependent  on 
the  third,  and  adds  nothing  to  it  in  the  way  of  disposing  of 
any  part  of  the  estate. 

In  the  absence  of  a  valid  testamentary  disposition  by  the 
testator  of  any  part  of  his  estate,  such  estate  vested  in  his 
heir  at  law;  and  it  cannot  be  claimed  that  the  third  and 
fourth  paragraphs  of  the  will  were  intended  to  confer  on  the 
person  named  as  trustee  any  personal  or  beneficial  right  to 
any  of  the  property  of  the  estate  of  the  testator;  and,  as  said 
by  the  supreme  court  of  Massachusetts,  "where  the  bequest 
is  declared  upon  its  face  to  be  upon  such  trusts  as  the  testa- 
tor has  otherwise  signified  to  the  devisee,  it  is  equally  clear 
that  the  devisee  takes  no  beneficial  interest;  and  as  between 
him  and  the  beneficiaries  intended,  there  is  as  much  ground 
for  establishing  the  trust  as  if  the  bequest  to  him  were  abso- 
lute on  its  face.     But  as  between  the  devisee  and  the  heirs. 
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or  next  of  kin,  the  case  stands  differently.  They  are  not  ex- 
cluded by  the  will  itself.  The  will,  upon  its  fsice,  showing  that 
the  devisee  takes  the  legal  title  only,  and  not  the  beneficial 
interest,  and  the  trust  not  being  sufficiently  defined  by  the 
will  to  take  efiect,  the  equitable  interest  goes,  by  way  of  re- 
sulting trust,  to  the  heirs,  or  next  of  kin,  as  property  of  the 
deceased  not  disposed  of  by  his  will":  Sears  v.  Hardy,  120 
Mass.  524,  541,  542.  They  cannot  be  deprived  of  their  equita- 
ble interest,  which  accrues  to  them  directly  from  the  deceased, 
by  any  intention  of  the  deceased,  unless  signified  in  those 
forms  which  the  law  makes  essential  to  every  testamentary 
deposition.  A  trust  not  sufficiently  declared  on  the  face  of 
the  will  cannot  therefore  be  set  up  by  extrinsic  evidence  to 
defeat  the  rights  of  the  heirs  at  law,  or  next  of  kin:  Lewin  on 
Trusts,  3d  ed.,  75;  Olliffe  v.  Wells,  130  Mass.  221. 

The  statutes  of  the  state  of  Massachusetts  differ  in  no  ma- 
terial respect  from  the  statutes  in  force  in  this  state  relating  to 
the  requisites  of  testamentary  papers,  and  the  case  before  cited 
denies  to  the  paragraphs  of  the  will  in  question  capacity  to 
deprive  appellant  of  any  right  she  would  have  if  her  husband 
had  died  intestate.  To  the  same  efiect  are  the  following  cases: 
Thayer  v.  Wellington,  9  Allen,  283;  85  Am.  Dec.  753;  Nichols 
V.  Allen,  130  Mass.  211;  39  Am.  Rep.  445;  and  many  others 
which  might  be  cited.  In  the  case  last  cited  some  of  the 
cases  relied  on  by  appellee  for  the  maintenance  of  a  difiierent 
rule  are  considered,  and  shown  not  to  be  applicable  to  the  case 
before  us. 

It  is  very  generally  held  that  as  against  a  devisee  or  leg- 
atee who  has  procured  a  devise  or  bequest  to  himself,  abso- 
lute in  terms,  on  promise  orally  made  to  a  testator  to  hold 
for  the  benefit  of,  or  that  he  will  convey  it  to,  another,  that  the 
intended  beneficiary,  as  against  him,  may  establish  and  en- 
force the  trust  with  which  the  law  affects  him;  but  this  is 
based  on  his  breach  of  confidence  or  fraud,  which,  in  many 
cases,  gives  rise  to  trusts;  and  on  like  grounds,  in  other  cases, 
beneficiaries  have  been  permitted  to  establish  by  oral  testi- 
mony and  to  enforce  against  devisees  trusts  growing  out  of 
testamentary  dispositions  of  property;  but  in  those  cases  it 
will  be  found  most  generally  that  the  will  was  sufficient  to 
divest  the  heir  of  right.  The  theory  on  which  those  cases 
stand  is  thus  clearly  stated:  "  Where  a  trust  not  declared  in 
the  will  is  established  by  a  court  of  chancery  against  thfr 
devisee,  it  is  by  reason  of  the  obligation  resting  upon  the  con- 
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science  of  the  devisee,  and  not  as  a  valid  testamentary  dispo- 
eition  by  the  deceased:  Cullen  v.  Attorney- General,  L.  R.  1 
H.  L.  190.  Where  the  bequest  is  outright  upon  its  face,  the 
setting  up  of  a  trust,  while  it  diminishes  the  right  of  a  devi- 
see, does  not  impair  any  right  of  the  heirs  or  next  of  kin  in 
any  aspect  of  the  case;  for  if  the  trust  were  not  set  up,  the 
whole  property  would  go  to  the  devisee  by  force  of  the  devise; 
if  the  trust  set  up  is  a  lawful  one,  it  inures  to  the  benefit  of 
the  ceatuis  que  trust;  and  if  the  trust  set  up  is  unlawful,  the 
beirs,  or  next  of  kin,  take  by  way  of  resulting  trust ":  Olliffe  v. 
Wells,  130  Mass.  224. 

The  rule  is  thus  declared:  "But  it  is  not  admissible  in  any 
other  mode  [will  executed  in  accordance  with  the  statute]  to 
declare  trusts  which  will  be  binding  upon  those  to  whom  prop- 
erty is  conveyed  by  will.  But  when  the  will  gives  a  legacy 
or  devise  to  any  one  upon  trust,  without  declaring  such  trust, 
and  none  is  afterward  declared,  or  if  so,  only  in  an  informal 
mode,  the  legatee  or  devisee  will  not  hold  absolutely  under  the 
bequest,  but  he  will  hold  in  trust  for  the  testator's  heir  at  law, 
or  next  of  kin,  the  bequest  virtually  lapsing  by  reason  of  being 
left  incomplete.  But  if  the  legatee  or  devisee  be  not  named 
as  trustee  in  the  will,  no  informal  attempt  to  declare  a  trust 
in  behalf  of  the  bequest  will  affect  the  title  of  such  legatee  or 
devisee.  And  when  the  law  requires  a  will  of  personalty  to 
be  executed  with  the  same  formalities  as  a  will  of  real  estate, 
or  with  any  other  formalities,  it  will  require  testamentary 
trusts  in  regard  to  such  property  to  be  established  by  the 
same  formalities Any  other  rule  in  regard  to  testa- 
mentary trusts  would  be  liable,  and  very  likely  in  practice, 
to  trench  gradually  upon  the  prescribed  formalities  in  the 
execution  of  wills;  for  if  trusts  of  a  testamentary  character 
might  be  declared  by  the  testator  by  mere  oral  declarations, 
or  by  writing  not  executed  with  the  same  formalities  required 
in  the  execution  of  wills,  men's  final  dispositions  would,  in 
many  cases,  be  made  up  largely  of  such  acts  and  declarations 
as  the  cupidity  of  claimants  and  the  recklessness  or  indiffer- 
ence of  witnesses  might  dictate":  3  Redfield  on  Wills,  579. 

"  Sometimes  a  testator  distinctly  shows  an  intention  to 
create  a  trust,  but  does  not  go  on  to  denote  with  sufficient 
clearness  who  are  to  be  its  objects;  the  effect  of  which  obviously 
is,  that  the  devisees  or  legatees  in  trust  (whom  we  suppose  to 
be  distinctly  pointed  out)  hold  the  property  for  the  benefit  of 
the  person  or  persons  on  whom  the  law,  in  the  absence  of  dis- 
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position*  casta  it;  in  other  words,  the  gift  takes  eflFect  with 
respect  to"  the  legal  interest,  but  fails  as  to  the  beneficial 
ownership":  1  Jarman  on  Wills,  383. 

"  If  a  testator  should  devise  real  or  personal  property  to  A 
in  trust,  and  state  no  trust  on  which  A  is  to  hold,  no  paper 
not  referred  to  in  the  will,  and  not  duly  executed,  could  be 
received  in  evidence  to  prove  the  trusts;  nor  could  A  hold  the 
beneficial  interest,  because  he  is  stamped  with  the  character 
of  a  trustee,  but  he  would  hold  only  the  legal  title,  while  the 
beneficial  interest  would  descend  or  result  to  the  testator's 
heirs  at  law  ":  1  Perry  on  Trusts,  93. 

The  bequest  to  Abe  Heidenheimer  being  in  trust  without  a 
declaration  of  the  beneficiaries  in  the  face  of  the  will,  or  by 
some  paper  that  can  be  regarded  as  a  part  of  it,  is  no  bequest 
at  all,  so  far  as  the  beneficial  interest  is  concerned;  for  it  shows 
an  intention  that  this  should  not  vest  in  him,  and  does  not 
declare  in  whom  it  shall  vest,  and  the  law  vests  it  in  appel- 
lant, who  is  the  heir  of  the  testator. 

This  ruling  may  defeat  the  real  intention  of  the  testator; 
but,  under  the  law,  we  cannot  seek  for  nor  recognize  a  testa- 
mentary intention  not  evidenced  as  the  statute  requires  it  to 
be,  in  order  to  avoid  what  may  seem  to  be  a  hardship  in  the 
particular  case. 

The  judgment  of  the  court  below  will  be  reversed,  and  here 
rendered  for  appellant,  on  the  main  questions  in  the  case, 
which  renders  it  unnecessary  to  consider  other  questions  in 
the  case  necessary  to  have  been  considered  had  our  conclu- 
sions been  dificrent.     It  is  so  ordered. 


Wills,  Parol  Evidencb  beoardino.  — As  to  parol  evidence  to  explain 
or  identify  snbject  or  beneficiary  of  wills,  see  note  to  Kurtzv.  Hibner,  8  Am. 
Rep.  669-673.  As  to  extrinsic  evidence  to  explain  wills,  see  note  to  Cham' 
bert  V.  Watson,  46  Am.  Rep.  72-78.  As  to  parol  evidence  to  establish  trust 
in  a  bequest,  see  note  to  Towlea  v.  Burton,  24  Am.  Dec.  413-417.  Parol  evi- 
dence  is  admissible  to  control  the  terms  of  a  will  only  in  two  cases,  namely, 
to  explain  a  latf^nt  ambiguity  and  to  rebnt  a  resulting  trust:  Mann  v.  Mann^ 
14  Johns.  1;  7  Am.  Dec.  416;  Avery  v.  Chajrpel,  6  Conn.  270;  16  Am.  Dec.  53; 
as  where,  from  some  ambiguity  or  obscurity,  a  difficulty  arises  in  applying 
the  words  of  the  will  to  the  subject-matter  of  a  devise  or  legacy:  In  the  Mat. 
ter  of  WelU,  113  N.  Y.  396;  10  Am.  St.  Rep.  457;  Sturgia  v.  Work,  122  Ind. 
134;  17  Am.  St.  Rep.  349.  But  parol  evidence  is  never  admissible  to  show 
what  the  testator  intended  to  write:  Sturgia  v.  Work,  122  Ind.  134;  17  Am. 
St.  Rep.  349.  Therefore,  parol  evidence,  even  of  the  person  who  drew  the 
will,  is  inadmissible  to  show  a  mistake,  and  that  the  testator  intended  to 
dispose  of  the  property  in  a  different  mauner  from  that  appearing  on  the  face 
of  the  will:  Rothmahler  t.  Myers,  4  Desaoa.  Eq.  215;  6  Am.  Dea  613;  Jack^ 
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ton  r.  SiU,  11  Jobna.  201;  6  Am.  Dec.  363.  Nor  is  snch  evidence  admissible 
to  show  that  in  drawing  the  will  the  scrivener  inserted  words  that  varied  the 
meaningr  of  the  instmment:  Iddinga  v.  Iddings,  7  Serg.  &  R.  Ill;  10  Am. 
Dec.  460;  Kurtz  r.  Hibner,  66  IlL  614;  8  Am.  Rep.  665;  FUzpatrick  v.  Fiiz- 
patriek,  36  Iowa,  674;  14  Am.  Rep.  538;  or  that  certain  legacies,  intended  to 
have  been  given  to  certain  persons,  were  omitted  by  the  person  who  drafted 
the  will:  Comstock  v.  Hadlyme  etc.  Soc,  8  Conn.  254;  20  Am.  Dec.  100;  or  that 
a  provision  for  the  widow  was  intended  to  be  in  lieu  of  dower:  Hall  v.  ffall, 
8  Rich.  407;  64  Am.  Dec.  768;  or  that  the  testator  intended  to  devise  a 
different  lot  from  that  described  in  his  will,  and  that  the  intention  was  not 
correctly  expressed,  owing  to  a  misapprehension  of  the  draughtsman  as  to 
the  lot  described:  Ehrman  v.  ffoskina,  67  Miss.  192;  19  Am.  St.  Rep.  297. 

Wills  —  Right  of  Hkie  to  Undisposed  oi  Estats. — When  lands  are 
devised  npon  trust  for  a  particular  pnrpose,  and  there  ia  a  balance  left,  or  the 
trust  fails,  the  unexhausted  residuum  goes  to  the  heir,  like  undisposed  of 
real  estate:  Mahorner  v.  Hooe,  9  Smedes  &  M.  247;  48  Am.  Dec.  706. 

Tbhsts,  when  Void.  — A  trust  without  a  beneficiary  who  can  claim  its 
enforcement  is  void,  and  this  objection  is  not  obviated  by  the  existence  in 
the  trustees  of  a  power  to  select  a  beneficiary,  unless  the  claim  of  the  persona 
in  whose  favor  the  power  may  be  exercised  has  been  designated  with  such 
eertainty  that  the  court  can  ascertain  who  were  the  objects  of  the  power: 
TUdem  r.  Qrten,  130  N.  Y.  29;  27  Am.  St.  Rep.  487. 


Chicago,  Texas,  and  Mexican  Central  Kailwat 
Company  v.  Titterington. 

[84  Texas,  218.] 

Dbid  or  RiGHi-  OF  Way  —  CoNSXRcanoN.  —  An  absolute  conveyance  of  a 
right  of  way  from  a  land-owner  and  his  wife  to  a  railway  company,  re- 
citing that  it  is  given  for  and  in  consideration  of  the  enhanced  value  to 
be  given  and  contemplated  to  arise  to  the  grantor's  land  and  other  prop- 
erty  by  the  location  and  construction  of  the  railroad,  and  for  the  con- 
sideration of  full  and  complete  value  accruing  in  locating  and  maintaining 
a  station  on  the  land  granted,  is  in  no  sense  executory,  and  passes  the 
title  to  the  land  entirely  out  the  grantors,  and  to  the  railway  company. 
In  such  case  the  promises  or  obligations  of  the  railway  company  referred 
to  in  the  deed  are  in  the  natnre  of  covenants,  not  conditions,  and  the 
grantors  cannot  reclaim  the  land  on  account  of  the  non-performance  of 
the  covenants  by  the  grantee,  but  can  only  sue  for  the  damages  arising 
from  the  breach  of  the  contract. 

Fraud. — Obdinakilt,  Promises  to  Perform  Acts  in  thk  Fothrb,  al- 
though made  by  one  party  as  a  representation  to  induce  the  other  to  en- 
ter into  the  contract,  will  not  amount  to  legal  fraud,  though  the  promises 
are  subsequently  entirely  broken  and  uafulfiUed  without  excuse. 

Fhaitd — Promises,  when  Amount  to,  and  when  Question  for  Jury.  — 
When  a  railway  company,  at  the  time  of  receiving  an  absolute  convey- 
ance of  a  right  of  way,  promises  to  locate  and  maintain  a  depot  on  the 
land  granted  as  part  of  the  consideration  for  the  deed,  but  with  no  in- 
tention, at  the  time,  of  performing  the  promises,  using  them  merely  as 
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false  pretenses  to  indace  the  grantor  to  execute  the  deed,  and  if  its  con* 
duct  did  have  that  effect,  snch  promises,  con  pled  with  an  ntter  failnre 
and  refnsal  to  perform  them,  is  snch  actual  fraud  as  will  authorize  the 
grantor  to  have  the  contract  rescinded,  and  the  land  restored  to  him. 
But  if  such  promises  were  made  in  good  faith  at  the  time  of  the  contract, 
and  the  grantee  subsequently  changed  its  intention,  and  failed  or  re* 
fused  to  perform  them,  then  such  conduct  by  the  company  will  not  con- 
stitute such  legal  fraud  as  will  justify  the  rescission  of  the  contract  or 
the  cancellation  of  the  deed.  In  such  case  the  question  as  to  whether 
the  intent  to  defraud  and  deceive,  at  the  time  of  making  the  contract, 
•xisted  or  not  is  a  question  of  fact  for  the  jury. 

AflKKOWLKDOMEirr  BT  Sfkcial  DEPUTY  Clerk.  — The  mere  fact  that  a  deputy 
clerk  prefixes  to  his  ofiScial  signature  the  word  "  special  "  will  not  vitiate 
his  act  in  taking  the  privy  acknowledgment  of  a  married  woman  to  her 
deed  of  homestead  community  property. 

Homestead,  Comtetanck  or,  by  Husband  alonb.  --  The  husband  alone 
may  convey  a  part  of  a  community  homestead  to  a  railway  company  for 
a  right  of  way,  provided  such  conveyance  does  not  operate  to  interfere 
with  the  enjoyment  of  the  homestead  by  the  wife. 

liUiiTATiON  TO  Avoid  Deed  for  Fbaud.  —  An  action  to  avoid  a  deed  on 
the  ground  of  fraud  is  barred  by  the  statute  of  limitations  in  four  years. 
The  statute  begins  to  run  from  the  discovery  of  the  fraud,  or  from  the 
time  when  it  ought  to  have  been  discovered  by  the  exercise  of  proper 
diligence  and  inquiry. 

Action  by  Titterington  and  wife,  brought  on  June  20, 1887, 
to  cancel  a  deed  made  by  them  to  a  right  of  way,  and  exe- 
cuted April  16, 1881,  upon  the  ground  of  fraud,  failure  of  con- 
eideration,  and  the  incapacity  of  an  officer  to  take  the  privy 
acknowledgment  of  Mrs.  Titterington.  They  recovered  judg- 
ment for  the  possession  of  the  land.  The  deed  in  dispute  was 
of  community  homestead  property,  and  recited  "that  for  and 
in  consideration  of  the  enhanced  value  to  be  given,  and  is 
contemplated  to  arise,  to  our  lands  and  other  property  by  the 
location  and  construction  of  the  Chicago,  Texas,  and  Mexican 
Central  railway,  and  for  the  consideration  of  full  and  com- 
plete value  accruing  to  us  by  this  transaction  in  locating  and 
maintaining  a  station  on  the  lands  hereby  granted,  we,"  etc. 
The  grantee  in  the  deed  made  other  promises  to  the  grantors 
that  it  would  erect  and  maintain  a  passenger  and  freight  de- 
pot on  the  land  granted.  It  platted  a  town  on  such  land,  but 
never  built  or  attempted  to  build  the  promised  depot  thereon. 
The  grantee  went  into  possession  in  1881,  shortly  after  the 
grant,  and  constructed  its  road  thereon,  and  the  road  has 
since  been  continuously  operated,  either  by  such  grantee  or  its 
successor  in  interest,  the  appellant  company.  The  grantors 
and  appellees  claim  that  they  were  induced  to  make  the  deed 
by  the  promises  of  the  grantee  concerning  such  depot,  and 
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that  such  promises  were  falsely  and  fraudulently  made,  at  the 
time,  with  intent  to  cheat,  deceive,  and  defraud  them.  The 
appellant  interposed  the  statute  of  limitations  as  a  defense. 
The  only  issue  submitted  to  the  jury  was  the  fraud  of  the 
grantee  in  procuring  the  deed,  and  in  failing  to  erect  a  depot 
on  the  land. 

Leake,  Shepard,  and  Miller,  and  J.  W.  Terry,  for  the  appel- 
lant. 

John  BooJchout,  for  the  appellees. 

Mark,  J.,  Section  A.  Under  the  several  assignments  of 
error  submitted  by  the  appellants,  it  will  be  necessary  to  de- 
termine,—  1.  Whether,  in  legal  contemplation,  the  deed  from 
the  appellees  contains  any  condition  of  defeasance;  2.  The 
effect  of  the  statutes  of  limitation  upon  plaintiffs'  right  of 
action,  supposing  that  the  deed  was  voidable  only  for  fraud, 
and  which  will  also  involve  the  inquiry  whether  the  represen- 
tations wliich  are  relied  upon  to  avoid  the  deed  constitute 
fraud  in  legal  acceptation;  3.  Whether  the  officer  who  took 
the  privy  acknowledgment  of  the  wife  was  competent  to  do  so, 
and,  in  this  connection,  whether  the  deed  would  be  void  even 
without  the  acknowledgment  of  the  wife,  the  property  being 
community. 

1.  We  have  already  sufficiently  described  the  character 
and  the  terms  of  the  deed  in  the  statement  of  the  case.  We 
are  of  the  opinion  that  the  deed  is  in  no  sense  executory,  but 
that  it  passed  the  title  to  the  land  entirely  out  of  the  grantors 
and  to  the  railway  company.  The  appellees  neglected  to  re- 
eerve  any  title  in  themselves,  or  to  provide  for  the  reversion 
of  the  estate  in  the  event  that  the  contract  should  be  broken 
by  the  grantee.  The}'  have  not  atten)pted  in  this  suit  to  re- 
cover damages  and  to  charge  the  land  with  any  lien  in  their 
favor:  Howe  v.  Harding,  76  Tex.  23;  18  Am.  St.  Rep.  17; 
Mayer  v.  Swift,  73  Tex.  367.  Of  course,  the  right  to  a  lien 
would  depend  upon  the  subsisting  right  (not  barred  by  limi- 
tation) to  obtain  a  judgment  for  some  sum  of  money;  but  this 
would  not  give  the  right  to  avoid  the  deed  and  defeat  the  title 
conveyed  by  it.  It  is  very  evident  that  the  deed  contains  no 
condition  precedent;  nor  do  we  think  that  the  language  used 
would  indicate  even  a  condition  subsequent.  This  case  is 
plainly  different  from  Gulf  etc.  R^y  Co.  v.  Dwnman,  74  Tex. 
265.     There  the  deed  expressly  provided  that  the  title  should 
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revert  to  the  grantor  in  case  of  non-performance  upon  the  part 
of  the  grantee.  Of  course,  in  case  of  a  condition  subsequent 
broken,  the  grantor  has  his  election  to  re-enter  and  reclaim 
the  land,  or  to  sue  for  damages  for  a  breach  of  the  contract, 
and  a  suit  for  the  land  would  be  equivalent  to  a  re-entry: 
Gulf  etc.  R'y  Co.  v.  Dunman,  74  Tex.  265. 

But  conditions  of  this  character  are  not  favored  by  the 
courts,  and  in  case  of  doubtful  language  or  intention,  the 
promise  or  obligation  of  the  grantee  will  be  construed  to  be  a 
covenant  limiting  the  grantor  to  an  action  thereon,  and  not  a 
condition  subsequent  with  the  right  to  defeat  the  conveyance. 
Under  the  authorities,  we  think  that  it  must  be  held,  and  we 
do  hold,  that  the  promises  or  obligations  of  the  railway  com- 
pany referred  to  in  the  deed  are  in  the  nature  of  covenants, 
not  conditions,  and  therefore  the  plaintiffs,  aside  from  the 
other  questions  in  the  case,  could  not  reclaim  the  land  itself 
on  account  of  the  non-performance  of  the  covenants  or  promises 
by  the  grantee,  but  would  be  required  to  sue  for  the  damages 
arising  from  the  breach  of  the  contract:  Johnson  v.  Gurley,  52 
Tex.  222;  Mayer  v.  Swift,  73  Tex.  367;  Chapin  v.  School  Dis- 
trict, 35  N.  H.  445;  Baker  v.  Compton,  52  Tex.  252;  2  Cruise's 
Digest,  2;  3  Knight,  120;  Rawson  v.  Inhabitants  etc.,  7  Allen, 
125;  83  Am.  Dec.  670;  Packard  v.  Ames,  16  Gray,  327;  Union 
Mut.  L.  Ins.  Co.  V.  Mowry,  96  U.  S.  548;  Selden  v.  Pringle,  17 
Barb.  458.  See  also  Ludlow  v.  New  York  etc.  R.  R.  Co.,  12 
Barb.  440,  though  in  that  case  a  condition  subsequent  was 
expressly  created. 

It  follows  from  what  we  have  said  that  the  court  below 
should  have  instructed  the  jury,  as  requested  by  the  defend- 
ants, that  the  deed  in  question  conveyed  the  title  to  the  land 
to  the  railway  company  unconditionally,  and  therefore  to  find 
for  the  defendants;  but  the  court  should  have  added  a  quali- 
fication so  as  to  submit  the  other  issues  in  the  case  to  the 
decision  of  the  jury.  The  instruction  as  requested  was  too 
strong,  as  it  ignored  entirely  the  issue  of  fraud;  but  it  was 
sufficient  to  call  the  attention  of  the  court  to  the  subject. 
The  court  gave  no  charge  upon  the  effect  of  the  deed  at  all. 

2.  This  brings  us  to  the  consideration  of  the  questions  of 
fraud  and  limitation.  It  is  contended  by  the  appellants  that 
the  plaintiffs'  allegations  of  fraudulent  representations  do  not 
show  any  fraud  in  legal  contemplation,  but  only  false  prom- 
ises to  do  something  in  the  future,  for  the  non-performance  of 
which  an  action  for  damages  might  lie,  or  for  specific  per- 
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formance,  but  would  not  give  any  legal  ground  for  the  rescis- 
Bion  of  the  contract.  No  exception  was  interposed  to  the 
BuflBciency  of  the  allegations  as  formal  averments  of  the  fraud 
and  of  the  facts  constituting  the  same.  We  shall  therefor© 
consider  the  allegations  as  sufficient  to  show  the  character  of 
the  acts  and  representations  relied  upon  as  constituting  fraud 
and  as  disclosing  the  intention  of  the  parties  at  the  time  of 
the  execution  of  the  deed.  We  concede  that,  ordinarily,  a 
promise  to  perform  some  act  in  the  future,  although  made  by 
one  party  as  a  representation  to  induce  the  other  to  enter  into 
the  contract,  will  not  amount  to  fraud  in  legal  acceptation, 
though  subsequently  the  promise  is,  without  any  excuse,  en- 
tirely broken  and  non-fulfilled.  This  is  a  plain  and  well-es- 
tablished proposition,  about  which  there  can  be  no  controversy; 
otherwise  every  breach  of  a  contract  would  amount  to  fraud: 
Bigham  v.  Bigham,  bl  Tex.  238;  8  Am.  &  Eng.  Ency.  of  Law, 
637,  note  1.  To  the  above  rule,  however,  we  think  that  there 
is  a  well-founded  exception,  though  there  is  a  conflict  in  the 
authorities  upon  the  question.  It  has  been  distinctly  recog- 
nized and  announced  by  the  supreme  court,  however,  in  this 
state.  The  exception  may  be  stated  as  follows,  and  in  refer- 
ence to  the  case  in  hand:  If  the  railway  company,  at  the  time 
it  made  the  representations  and  promises  before  mentioned  to 
the  plaintiffs,  did  so  with  the  design  of  cheating  and  deceiv- 
ing the  plaintiffs,  and  had  no  intention,  at  the  time,  of  perform- 
ing the  promises,  but  used  them  merely  as  false  pretenses  to 
induce  the  plaintiffs  to  execute  the  deed,  and  if  its  conduct 
did  have  that  effect,  then  we  think  that  such  acts  and  decla- 
rations, coupled  with  its  subsequent  utter  failure  and  refusal 
to  perform  the  promises  or  assurances,  would  amount  to  such 
actual  fraud  as  would  authorize  the  plaintiffs  to  have  the  con- 
tract rescinded  and  the  land  restored  to  them.  But,  upon  the 
other  hand,  if  the  promises  or  representations  were  made  in 
good  faith  at  the  time  of  the  contract,  and  the  defendant 
subsequently  changed  its  mind,  and  failed  or  refused  to  per- 
form the  promises,  then  such  conduct  of  the  company,  origi- 
nally or  subsequently,  would  not  constitute  such  fraud,  in 
legal  acceptation,  as  would  justify  the  rescission  of  the  con- 
tract or  the  cancellation  of  the  deed.  We  rest  our  decision 
upon  the  following  authorities,  beginning  with  the  decision  of 
our  own  supreme  court  in  an  analogous  case,  which  is  directly 
in  point,  and  in  principle  cannot  be  distinguished  from  the 
present  controversy:  Henderson  v.  San  Antonio  etc.  R.  R.  Co., 
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17  Tex.  560;  67  Am.  Dec.  675;  Dowd  v.  Tucker,  41  Conn.  203; 
Wilson  V.  Eggleston,  27  Mich.  257;  Gross  v.  McKee,  53  Miss. 
536;  Shrewsbury  v.  Blount,  2  Scott  N.  R.  588.  Whether  the 
intention  to  cheat  and  defraud  existed  at  the  time  of  the 
making  of  the  contract  was  a  question  of  fact  for  the  jury,  and 
they  might  well  have  inferred  that  the  railway  company  in 
fact  had  no  intention  at  that  time  of  establishing  the  depot  on 
the  plaintiffs'  land,  from  the  fact  that  thereafter  it  did  not 
€ven  make  a  pretense  of  complying  with  the  contract  in  this 
particular:  Dowd  v.  Tucker,  41  Conn.  203.  The  court,  there- 
fore, did  not,  in  our  opinion,  err  in  submitting  the  question  of 
fraud  to  the  jury. 

The  next  inquiry  in  order  is,  Was  the  statute  of  limitation 
applicable  as  a  defense  to  the  action  ?  The  court,  although 
requested  so  to  do  by  the  defendants,  refused  to  submit  this 
issue.  If  the  action  should  be  regarded  as  a  suit  for  land, 
then  we  think  limitation  would  be  inapplicable,  notwithstand- 
ing the  defendants  may  have  used  the  land  as  a  right  of  way 
for  more  than  five  years,  and  paid  the  taxes  thereon,  because 
the  character  of  the  possession  and  claim  would  not  consti- 
tute such  adverse  possession  as  would  give  title  to  the  fee.  If 
the  defendants  failed  to  establish  the  right  to  the  easement, 
the  plaintiffs  could  recover  the  land:  Hays  v.  Texas  etc. 
Ky  Co.,  62  Tex.  397.  But  the  legal  character  of  the  suit  will 
depend  upon  the  further  question  of  whether  or  not  the  deed 
was  absolutely  void  or  only  voidable.  The  specific  statute  of 
limitation  of  four  years  cannot  be  invoked  in  this  case,  as  is 
evident  from  its  terms:  Rev.  Stats.,  art.  3205;  nor  will  the 
general  statute  prescribing  that  period  apply  if  the  suit  is  one 
for  the  "recovery  of  real  estate";  hence  the  necessity  for  de- 
termining the  character  of  this  action:  Rev.  Stats.,  art.  3207. 
Of  course  the  deed  in  question  would  only  be  voidable  for 
fraud. 

We  deem  it  appropriate  to  determine  at  this  point  in  the 
investigation  the  effect  of  this  deed  as  a  conveyance  of  an  in- 
terest in  the  homestead  of  the  appellees.  The  privy  acknowl- 
edgment of  the  wife  was  taken  in  due  form,  but  the  officer 
signed  himself  as  "  special  deputy  clerk  "  of  the  county  court, 
after  he  had  duly  signed  his  principal's  name.  This  is  the 
only  defect,  if  that  be  one.  We  think  that  if  the  officer  was 
a  deputy  clerk  (as  will  be  presumed,  in  the  absence  of  any 
countervailing  proof),  the  mere  fact  that  he  prefixed  to  his 
official  signature  the  word  "special"  will  not  vitiate  his  acts. 
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But  however  this  may  be,  it  is  the  settled  law  in  this  state 
that  the  husband  alone  may  convey  a  part  of  a  community 
homestead  to  a  railway  company  for  a  right  of  way,  provided 
such  conveyance  does  not  operate  to  interfere  with  the  enjoy- 
ment of  the  homestead  by  the  wife.  It  was  shown  that  the 
right  of  way  does  not  in  this  instance  disturb  the  homestead 
right  or  use:  Randall  v.  Texas  Cent.  Ry  Co.,  63  Tex.  586.  Wo 
conclude,  for  this  reason,  that  the  deed  in  question  was  not 
void.  The  deed  not  being  void,  it  would  seem  to  follow  that 
the  suit  should  not  be  considered  as  an  action  to  recover  land. 
Prima  Jncie,  the  deed  conveys  the  title  to  the  land,  and  the 
title  remains  in  the  grantee,  unless  the  deed  is  set  aside  for 
fraud  or  other  adequate  cause  for  avoiding  the  contract. 

We  think  that  the  primary  purpose  of  the  present  suit  is  to 
cancel  the  deed  upon  the  ground  of  fraud,  and  though  a  judg- 
ment for  the  land  itself  is  asked,  still,  if  this  prayer  should  be 
granted,  it  would  be  rather  as  a  result  of  the  other  relief,  which 
must  first  be  granted,  than  as  the  purpose  for  which  the  suit 
was  brought.  The  land  could  not  be  recovered  without  first 
attacking  directly  and  annulling  the  deed  for  fraud.  That 
was  the  main  purpose  of  the  suit,  and  fixes  the  character  of 
the  action.  The  action  is  personal,  and  is  entirely  predicated 
upon  the  right  to  vacate  the  deed. 

We  think  that  the  general  statute  of  limitations  of  four 
years  should  have  been  given  in  charge  by  the  court:  Rev. 
Stats.,  art.  3207.  See  cases  infra.  Limitation  commenced 
from  the  time  when  the  plaintiffs  discovered,  or  ought  to  have 
discovered,  by  the  exercise  of  proper  diligence  and  inquiry 
under  the  circumstances,  that  the  railway  company  did  not 
intend  to  erect  the  depot  upon  their  land.  Fraud  prevents 
the  operation  of  limitation  only  so  long  as  it  remains  undis- 
covered: Calhoun  v.  Burton,  64  Tex.  516,  and  cases  cited; 
Meyer  v.  Andrews,  70  Tex.  327.  That  the  statute  of  limita- 
tion of  four  years  applies  to  actions  like  the  present  has  been 
expressly  decided  in  two  cases,  and  perhaps  in  others:  Cooper 
V.  Lee,  75  Tex.  114;  Shirley  v.  Waco  Tap  R'y  Co.,  78  Tex.  147; 
As  the  land  is  not  the  separate  property  of  Mrs.  Titterington, 
her  disability  would  not  exclude  limitation:  Roemer  v.  Meyer^ 
Tex.,  Oct.  20,  1891;  17  S.  W.  Rep.  597. 

The  defendants  also  set  up  this  statute  by  special  excep- 
tion, which  was  overruled;  but  there  is  no  assignment  of  error 
presenting  this  ruling  for  revision.  If  the  exception  should 
be  renewed  upon  another  trial,  it  should  be  sustained:  Cooper 
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V.  Lee^  75  Tex.  114,  and  cases  cited.  The  instruction  as  re- 
quested by  the  defendants  and  refused  by  the  court  was 
couched  in  such  language  as  to  take  the  question  entirely 
from  the  jury.  Still,  it  should  have  been  given,  with  a  proper 
qualification  by  the  court,  in  accordance  with  the  views  which 
we  have  expressed,  so  that  the  jury  should  have  been  permit- 
ted to  determine  the  issue  under  the  law  and  the  evidence. 
It  is  not  so  evident  from  the  testimony  that  plaintiffs'  action 
is  barred  that  the  court  should  have  instructed  the  jury  to 
find  for  the  defendants  upon  that  issue  as  a  matter  of  law,  al- 
though, as  we  have  seen,  the  court  might  have  held  this  upon 
the  demurrer  to  the  petition. 

The  refusal  of  the  court  to  charge  upon  the  subject  of  limi- 
tation is  assigned  as  error,  and  we  think  that  the  assignment 
is  well  taken. 

On  account  of  the  errors  before  indicated',  the  judgment 
should  be  reversed,  and  the  cause  remanded. 

Dbsds — CoNDinoirs  Sobsequkwt  nr:  See  notes  to  Croat  ▼.  darmn,  44  Am. 
Dec  743-759;  FarnJiam  v.  T/tompson,  57  Am.  Rep.  6:i-68;  Raley  v.  Umatilla 
County,  15  Or.  172;  3  Am.  St.  Rep.  142.  Conditions  subsequent  are  not  fa* 
vored  in  law,  and  are  always  strictly  construed,  since  they  tend  to  destroy 
estates:  Peden  v.  Chicago  etc  R.  R.  Co.,  73  Iowa,  328;  6  Am.  St.  Rep.  680; 
Postv.  Weil,  115  N.  Y.  361;  12  Am.  St.  Rep.  809.  and  note;  Morrill  v.  Waha^ 
tte.  R'y  Co.,  96  Mo.  174;  Curtis  v.  Board  of  Education,  43  Kan.  138;  G,nres  v. 
Delerling,  120  N.  Y.  447.  When  a  deed  of  conveyance  was  executed  by  the 
owner  of  a  certain  lot  situated  within  a  certain  school  district,  conveying 
the  lot  in  fee,  and  forever,  to  the  members  of  the  school  board,  and  to  "  their 
■ncceasors  in  office,  for  the  erection  of  a  school-house  thereon,  and  for  no 
other  purposes,"  and  afterward  that  portion  of  the  school  district  was  severed 
from  the  remainder  of  the  district,  and  placed  within  the  corporate  limits  of  a 
city,  it  was  held  that  the  school  officers  of  such  city  became  the  "successors 
in  office  "  of  the  officers  of  the  school  district,  and  the  deed  did  not  create  an 
estate  merely  upon  condition  either  precedent  or  subsequent,  but  the  words, 
"  for  the  erection  of  a  schooUhouse  thereon,  and  for  no  other  purposes,"  con- 
stituted only  a  limitation  upon  the  manner  in  which  the  property  should  be 
used:  Curtit  v.  Board  of  Education,  43  Kan.  138.  So  where  a  deed  excepted 
a  lot,  previously  conveyed  by  warranty  deed  to  a  township  for  common 
school  purposes,  and  stated  that  the  "lot  was  donated  for  school  purposes 
so  long  as  it  shall  be  used  for  such  purposes,"  after  which  the  lot  was  used 
for  thirty  years  for  school  purposes,  it  was  held  that  the  language  in  the 
deed  to  the  township  did  not  create  a  condition  subsequent,  but  that  if  it 
did,  the  use  of  the  property  for  thirty  years  for  school  purposes  would  be  a 
substantial  compliance  with  the  condition:  Bigbeev.  Rodeman,  129  Ind.  244. 
A  deed  to  a  railroad  for  a  right  of  way  recited  that  it  was  made  to  the 
grantee,  its  successors  and  assigns,  in  consideration  of  the  benefits  and  ad- 
Tantages  arising  from  the  location,  construction,  and  operation  of  the  rail> 
road,  and  ol  the  sum  of  one  dollar,  and  that  "  this  agreement  is  made  for 
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the  location,  construction,  and  maintenance  of  said  railroad,  and  for  that 
purpose  only,  and  this  license  to  operate  in  pepetuity  if  said  railroad  com. 
pany,  its  successors  and  assigns,  shall  continue  to  maintain  and  operate  their 
railroad,  and  cease  with  the  nonuse  of  the  same  for  such  purpose."  Held, 
that  the  deed  should  not  be  construed  as  made  upon  a  condition  that  the 
road  should  have  been  built  over  the  entire  charter  route  of  the  grantle,  and 
the  failure  so  to  build  would  not,  therefore,  work  a  forfeiture:  Morrill  v. 
Wabash  etc.  R'y  Co.,  96  Mo.  174.  But  where  a  deed  made  a  gift  of  land  tea 
corporation  "  for  the  building  and  maintaining  on  said  grounds  an  institution 
of  learning,  as  provided  by  "  a  certain  statute,  it  was  held  that  the  deed  was 
made  upon  condition  subsequent  that  the  board  should  maintain  upon  the 
land  an  institution  of  learning  in  accordance  with  the  provisions  of  that 
statute:  Mott  v.  Danville's  Seminary,  129  111.  403. 

Fbaud,  What  Constitutks.  —  Fraud  must  relate  to  facts  then  existing, 
or  which  had  previously  existed:  Dawe  v.  Morris,  149  Mass.  188;  14  Am.  St. 
Rep.  404;  Bennett  v.  Mclntire,  121  Ind.  231r  Comnt  v.  National  Bank,  121 
Ind.  323;  Adarna  v.  Scluffer,  11  Col.  15;  7  Am.  St.  Rep.  202;  Feeny  v.  Hmo- 
ard,  79  Cal.  525;  12  Am.  St.  Rep.  162.  A  promise  to  perform  an  act,  though 
accompanied,  at  the  time,  with  an  intention  not  to  perform,  is  not  such  a  rep- 
resentation as  is  ground  for  an  action  at  law;  the  party  must  sue  on  the 
promise:  People  v.  Healy,  128  111.  9;  15  Am.  St.  Rep.  90.  On  the  other 
hand,  under  the  California  Code,  to  make  a  promise  with  no  intention  of 
performing  it  constitutes  a  fraud  for  which  a  contract  may  be  rescinded: 
Lawrence  v.  Oayetty,  78  Cal.  126;  12  Am.  St.  Rep.  29. 

Acknowledgment  —  Sufficiency  of  Certificate.  —  Failure,  in  an  ac- 
knowledgment, to  show  the  official  character  of  the  person  by  whom  it  was 
taken  is  not  fatal,  and  may  be  remedied  by  evidence  of  such  official  charao* 
ter:  Byer  v.  Etnyre,  2  Gill,  150;  41  Am.  Dec.  410;  Bennet  v.  Paine,  7  Watts, 
334;  32  Am.  Dec.  765.  Where  the  clerk  of  the  circuit  court  is  also  recorder 
of  deeds,  the  addition,  in  the  acknowledgment  of  a  sherifif's  deed,  of  the 
word  "recorder,  '  after  the  name  of  the  clerk,  will  not  vitiate  a  deed: 
Owen  v.  Baker,  101  Mo.  407;  20  Am.  St.  Rep.  618. 

Limitations  of  Actions.  —  Fraud  as  Prkvbntino  the  Opeeation  o» 
THE  Statutes:  See  note  to  Snodgrass  v.  Branch  Bank,  60  Am.  Dec.  511-515. 
Where  fraud  or  deceit  is  practiced,  the  statute  of  limitations  does  not  begin 
to  run  until  its  discovery:  See  cases  from  the  series  collected  in  note  to  Sun- 
yon  V.  Snell,  9  Am.  St.  Rep.  842;  Oillett  v.  Wiley,  126  111.  310;  9  Am.  St. 
Rep.  587;  Jacobs  v.  Snyder,  76  Iowa,  522;  14  Am.  St.  Rep.  235;  Hawky  v. 
Page,  77  Iowa,  239;  14  Am.  St.  Rep.  275;  Cook  v.  Chimgo  etc.  R'y  Co.,  81 
Iowa,  551;  25  Am.  St.  Rep.  512;  Myers  v.  Center,  47  Kan.  324;  Miller  v. 
Wood,  116  N.  Y.  351;  Lewis  v.  Welch,  47  Minn.  193;  Wicfuta  etc.  Co.  v.  State, 
80  Tex.  684.  But  the  consequences  of  an  actual  discovery  of  the  fraud  will 
be  imputed  to  a  person  who  might,  by  the  exercise  of  reasonable  diligence, 
have  made  the  discovery:  Parker  v.  Kuhn,  21  Neb.  413;  59'Ani.  Rep.  838; 
Penobscot  R.  R.  Co.  v.  Mayo,  67  Me.  470;  24  Am.  Rep.  45;  Boyd  v.  Blankman, 
29  Cal.  19;  87  Am.  Dec.  146;  Oillett  v.  Wdey,  126  111.  310;  9  Am.  St.  Rep. 
587;  Lanev.  Lane,  87  Ga.  268;  Marlerv.  Simmons,  81  Ga.  611.  Plaintifif  must 
aver  the  facts  constituting  the  fraud,  and  the  time  of  its  discovery;  other- 
wise his  petition  will  be  open  to  demurrer:  Douglas  v.  Carry,  46  Ohio  St. 
349;  15  Am.  St.  Rep.  604;  Lataillade  v.  Oretki,  91  Cal.  565;  25  Am.  St.  Rep. 
219.  But,  in  an  action  for  money  had  and  received,  where  the  complamt 
avers  receipt  of  the  money  within  the  statutory  period,  and  the  answer  d«> 
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nies  all  the  material  allegations  of  the  complaint,  and  alleges  that  the  cause 
of  action  is  barred  by  the  statute  of  limitations,  the  plaintifiF  may  prove  and 
the  jury  may  take  into  consideration  any  evidence  of  concealment  of  facta, 
misrepresentations,  deceit,  or  other  facts  constituting  fraud  on  the  part  of 
the  defendant  which  would  take  the  case  out  of  the  statute,  though  the  com< 
plaint  contains  uo  averment  as  to  those  matters:  Willianu  v.  Denniaon,  94 
Cal.  540. 


Bonner  v.  Griqsby 

[81  Texas,  330.] 

JuDOMBNTS  —  LiBN  ov  —  REGISTRY  OF  ABSTRACT. — When  the  number  of 
a  judgment  is  prescribed  by  law  as  a  prerequisite  to  the  record  of  an 
abstract  of  such  judgment  in  order  to  create  a  lien,  the  number  of  the 
judgment  cannot  be  dispensed  with;  and  the  registry  of  the  abstract 
without  giving  such  number  does  not  create  a  lien. 

Judgments  —  Bona  Fide  Purchaser  under, — A  judgment  creditor  who 
levies  upon  land  and  then  takes  a  deed  therefor  from  his  judgment 
debtor,  crediting  the  price  of  the  land  upon  the  judgment,  but  not  re« 
leasing  the  lien  of  his  levy,  is  not  a  bona  fide  purchaser,  but  takes  only 
such  title  to  the  land  as  is  possessed  by  the  judgment  debtor,  and  there* 
fore  subject  to  any  prior  conveyance  thereof  made  by  him. 

Duncan  G.  Smith,  for  the  appellant. 

Frank  P.  McGhee,  for  the  appellee. 

Gaines,  A.  J.  The  appellee  brought  this  suit  against  ap- 
pellant to  recover  certain  lots  in  the  town  of  Vernon,  in  Wil- 
barger County. 

Both  parties  claimed  under  one  L.  N.  Perkins  as  the  common 
source  of  title.  On  the  sixteenth  day  of  September,  1882,  one 
J.  Doane,  as  county  judge  of  Wilbarger  County,  executed  to 
Perkins  a  bond  for  title  to  the  lots  in  controversy,  which  pur- 
ported to  bind  the  county  to  execute  to  the  obligee  a  warranty 
deed  to  the  lots  upon  his  paying  the  purchase- money,  amount- 
ing to  seventy-five  dollars,  with  interest,  and  upon  the  acquisi- 
tion of  the  legal  title  by  the  county.  At  that  time  it  seems 
the  land  had  not  been  patented,  and  the  county  claimed  under 
third  parties,  who  were  expected  to  execute  to  it  a  deed  when- 
ever a  patent  should  be  issued.  On  the  first  day  of  January, 
1883,  Perkins,  in  consideration  of  the  sum  of  thirty-five  dol- 
lars, and  of  their  payment  of  the  balance  of  the  purchase- 
money  due  Wilbarger  County,  conveyed  the  premises  in  con- 
troversy to  G,  W.  Darby  and  A.  Dawson.  On  the  eighteenth 
day  of  December,  1883,  Darby  conveyed  the  lots  to  W.  L.  Gor- 
don, who,  on  the  26th  of  August,  1886,  conveyed  the  same  to 
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appellant,  who  was  the  defendant  in  the  court  below.  There 
was  parol  evidence  to  the  effect  that  before  Darby  conveyed  to 
Gordon,  Dawson  conveyed  his  interest  to  Darby,  though  the 
deed  could  not  be  found.     Such  is  the  appellant's  title. 

The  appellee,  the  plaintiff  in  the  court  below,  claimed  title 
as  follows:  1.  A  judgment  in  the  county  court  of  Wilbarger 
County,  rendered  on  the  sixth  day  of  January,  1886,  in  favor 
of  appellant  against  Perkins  for  the  sum  of  $482.82.  2.  An 
abstract  of  the  judgment  recorded  on  the  day  of  its  rendition. 
The  validity  of  this  abstract  is  questioned.  3.  The  bond  for 
title  from  Doane,  as  county  judge,  to  Perkins,  above  ^escribed. 
4.  A  deed  from  Hearne,  as  county  judge,  to  Perkins,  dated 
the  twenty-eighth  day  of  February,  1889,  reciting  the  payment 
in  full  of  the  balance  of  the  purchase-money.  5.  A  deed  dated 
the  twelfth  day  of  March,  1889,  from  Perkins  to  appellee,  to 
the  premises  in  dispute,  for  the  consideration,  as  recited,  of 
four  hundred  dollars. 

The  plaintiff  also  introduced  in  evidence  three  executions 
which  had  been  issued  upon  his  judgment  against  Perkins,  — 
one  on  the  26th  of  February,  1886;  one  on  the  22d  of  Septem- 
ber of  the  same  year;  the  third  on  the  24th  of  July,  1888;  and 
the  fourth  on  the  seventh  day  of  March,  1889,  which  was  lev- 
ied on  the  lots  in  controversy,  but  which  was  returned  by 
order  of  plaintiff's  attorney.  When  the  levy  was  released 
and  the  writ  ordered  to  be  returned,  the  return  itself  does  not 
show,  but  the  sheriff  testified  that  this  occurred  after  the 
twelfth  day  of  March,  1889,  the  day  on  which  the  lots  were 
conveyed  by  Perkins  to  appellee. 

Perkins  paid  a  part  of  the  note  given  by  him  for  the  pur- 
chase-money of  the  lot,  and  Gordon  seems  to  have  paid 
twenty-five  dollars,  leaving  a  balance  of  thirty-five  dollars 
still  due.  The  defendant  testified  that  he  offered  to  pay  the 
balance  to  the  county  judge  of  the  county,  but  that  he  de- 
clined to  make  the  deed,  because  no  provision  had  been  made 
for  paying  the  expense  of  a  conveyance.  The  defendant  ten- 
dered, in  his  answer,  forty  dollars  to  cover  the  balance  of  the 
purchase-money,  and  paid  it  into  court. 

There  was  a  judgment  for  the  plaintiff  for  the  lots  in  con- 
troversy. There  are  no  conclusions  either  of  law  or  of  fact  in 
the  record,  though  it  would  seem  that  the  court  must  have 
held  that  the  plaintiff  was  a  bona  fide  purchaser  without  no- 
tice of  defendant's  title.  The  defendant  showed  an  equitable 
title,  which  became  perfect  by  the  tender  of  the  balance  of  the 
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purchat?e-money  due  under  Perkins's  bond  for  title.  If  the 
plaintiff  had  acquired  a  lien  upon  the  lots  by  a  record  of  a 
proper  abstract  of  his  judgment,  or  by  a  levy  of  his  execution 
before  he  had  notice  of  defendant's  title,  or  that  of  those  under 
whom  he  claimed,  or  knowledge  of  such  facts  as  should  have 
put  him  upon  inquiry,  and  had  enforced  his  lien  by  a  sale 
under  execution  at  which  he  purchased,  his  title  would  have 
been  good:  Grace  v.  Wade,  45  Tex.  522.  But  this  he  did  not 
do.  He  took  a  conveyance  of  the  lots  directly  from  Perkins, 
merely  crediting  the  price  agreed  upon  on  his  judgment,  with- 
out even  releasing,  at  the  time,  the  lien  he  had  acquired  by 
the  levy. 

The  abstract  of  judgment  filed  in  the  county  court  did  not 
give  the  number  of  the  judgment,  and  in  that  respect  failed 
to  comply  with  one  of  the  requirements  of  the  statute:  Rev. 
Stats.,  art.  8155.  The  number  of  the  judgment  is  one  of  the 
requisites  prescribed  by  the  law,  and  we  have  no  more  right 
to  disregard  it  than  any  other  provision  which  the  legislature 
has  prescribed  as  a  prerequisite  of  the  authority  to  record  the 
abstract.  The  failure  to  comply  with  the  statute  in  that  par- 
ticular is,  in  our  opinion,  fatal  to  the  lien  claimed  by  virtue 
of  the  abstract. 

The  lien  created  by  the  levy  of  the  execution  not  having 
been  released  at  the  time  Perkins  conveyed  the  lots  to  the 
plaintiff,  the  case  presents  itself  to  our  minds  as  one  in  which 
the  purchaser  has  neither  paid  value  nor  placed  himself,  by  the 
transaction,  in  a  worse  position  than  that  previously  held  by 
him.  Having  merely  credited  the  price  of  the  lots  upon  his 
judgment,  he  cannot  claim  to  be  a  bona  fide  purchaser  for  a 
valuable  consideration  without  notice:  Steffian  v.  Milmo  Nat. 
Bank,  69  Tex.  513.  He  took,  by  his  conveyance,  the  legal  title 
to  the  lots  in  controversy,  subject  to  the  defendant's  equity, 
and  is  entitled  to  recover  only  the  balance  of  the  purchase- 
money  which  Perkins's  original  vendee  promised  to  pay  for 
the  property.  The  judgment  is  against  the  right  of  the  case, 
and  is  fundamentally  erroneous. 

The  view  we  take  of  the  case  renders  it  unnecessary  to  dia- 
CU88  the  question  of  notice. 

The  judgment  is  reversed,  and  here  rendered  for  appellant. 


Vendor  and  Pctrohaskb.  —  A  Person  is  not  a  Bona  Fide  purchaser  who 
merely  takes  the  legal  estate  in  payment  of  or  as  security  for  a  previous 
debt:  Dickeraon  v.  Tillinghast,  4  Paige,  215;  25  Am.  Dec  528;  Wood  T. 
Vhapin^  13  N.  Y.  509;  67  Am.  Dec.  62. 
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McCarn  V,  International  and  Great  Northern 
Railway  CoMPANr. 

[84  TexAS,  352.] 
CaKEIEBS  —  CONNECTINO  RAILWAYS — CONTRACT  LlMITINO  LlABILITT. — A 

connecting  carrier  by  rail  may,  by  contract,  protect  itself  against  liability 
for  loss  not  occurring  on  its  own  line,  whether  the  shipment  is  wholly 
within  the  state,  or  is  interstate. 
Carriers  —  Connectinq  Railway  —  Contbaot  Limiting  Liability.  —  A 
contract  between  «  shipper  and  a  connecting  carrier  by  rail,  stipnlating 
that  such  carrier  shall  not  be  liable  for  anything  beyond  its  own  line, 
except  to  protect  the  throagh-rate  of  freight  named,  is  valid,  and  will  be 
enforced. 

Edward  Dwyer^  for  the  appellant. 

Barnard  and  Oreen,  for  the  appellee. 

Stayton,  C.  J.  This  action  was  brought  by  appellant  to 
recover  damages  for  injury  alleged  to  have  been  caused  to 
Bixty  head  of  cattle  while  in  transit  from  San  Antonio,  Texas, 
to  Chicago,  in  the  state  of  Illinois. 

The  cause  was  tried  without  a  jury,  and  the  court  found 
that  "the  contract  for  shipment  was  a  through-contract  from 
San  Antonio,  Texas,  to  Chicago,  Illinois,"  but  that  the  con- 
tract, among  others,  contained  the  following  stipulation;  "And 
it  is  further  stipulated  and  agreed  between  the  parties  hereto, 
that  in  case  the  live-stock  mentioned  herein  is  to  be  trans- 
ported over  the  road  or  roads  of  any  other  railway  company, 
the  said  party  of  the  first  part  [appellee]  shall  be  released 
from  liability  of  every  kind  after  said  live-stock  shall  have 
left  its  road;  and  the  party  of  the  second  part  hereby  so  ex- 
pressly stipulates  and  agrees;  the  understanding  of  both  par- 
ties hereto  being,  that  the  party  of  the  first  part  shall  not  be 
held  or  deemed  liable  for  anything  beyond  the  line  of  the 
International  and  Great  Northern  Railway  Company,  except- 
ing to  protect  the  through-rate  of  freight  named  herein." 

The  court  further  found  that  no  injury  occurred  to  appel- 
lant's cattle  \xhile  on  appellee's  line  of  railway,  but  that  the 
cattle  were  injured  while  on  a  connecting  line,  to  which  they 
had  been  delivered  by  appellee,  and  on  these  findings  ren- 
dered a  judgment  against  the  plaintiff. 

There  is  no  statement  of  facts,  and  under  the  findings  it 
must  be  conceded  that  appellee  received  the  cattle  under  an 
agreement  that  they  should  be  transported  from  San  Antonio 
to  Chicago;  and  the  inference  is,  that  to  do  this  it  was  neces- 
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■ary  that  they  should  pass  over  road  or  roads  other  than  that 
of  appellee.  That  in  such  a  case  a  carrier  may,  by  contract^ 
protect  itself  against  liability  for  loss  not  occurring  on  its  own 
line,  whether  the  shipment  be  wholly  within  this  state,  or  be 
interstate,  we  had  deemed  a  settled  question  in  this  court: 
Gulf  etc.  R'y  Co.  v.  Baird,  75  Tex.  256;  Fort  Worth  etc.  R'y  Co. 
V.  Williavis,  77  Tex.  121;  Hunter  v.  Southern  Pac.  R'y  Co.,  76 
195;  Texas  etc.  R'y  Co.  v.  Adams,  78  Tex.  372;  22  Am.  St. 
Rep.  56;  Harris  v.  Howe,  74  Tex.  534;  15  A*m.  St.  Rep.  862. 

This  is  the  rule  we  understand  to  be  recognized  by  nearly 
all  of  the  English  and  American  courts:  Myrick  v.  Michigan 
Central  R.  R.  Co.,  107  U.  S.  102;  Pratt  v.  Railway  Co.,  95  U.  S. 
43;  Railroad  Co.  v.  Pratt,  22  Wall.  123;  Tardos  v.  Chicago  etc. 
R.  R.  Co.,  35  La.  Ann.  15;  Louisville  etc.  R.  R.  Co.  v.  Meyer, 
78  Ala.  597;  Railway  v.  Brumley,  5  Lea,  401;  Mulligan  v.  Illi- 
nois Cent.  R'y  Co.,  36  Iowa,  186;  14  Am.  Rep.  514;  Detroit  etc. 
R.  R.  Co.  V.  Farmers'  etc.  Bank,  20  Wis.  134  (*122);  Pendergast 
V.  Adams  Exp.  Co.,  101  Mass.  120;  Berg  v.  Atchison  etc.  R.  R. 
Co.,  30  Kan.  562;  St.  Louis  etc.  R.  R.  Co.  v.  Lamed,  103  111. 
293;  Field  v.  Chicago  etc.  R.  R.  Co.,  71  111.  462;  Americaii  Exp. 
Co.  V.  Second  Nat.  Bank,  69  Pa.  St.  394;  8  Am.  Rep.  286;  jEtna 
Lis.  Co.  V.  Wheeler,  49  N.  Y.  616;  Snider  v.  Adams  Exp.  Co., 

63  Mo.  382;  Taylor  v.  Little  Rock  etc.  R.  R.  Co.,  32  Ark.  393; 
29  Am.  Rep.  1;  Central  R.  R.  etc.  Co.  v.  Avant,  80  Ga.  195; 
Schiff  V.  New  York  etc.  R.  R.  Co.,  52  How.  Pr.  91;  Merchants' 
etc.  Transp.  Co.  v.  Bloch  Bros.,  86  Tenn.  424;  6  Am.  St.  Rep: 
847;  Illinois  Cent.  R'y  Co.  v.  Frankenbery,  54  111.  88;  5  Am.  Rep. 
92;  Burroughs  v.  Norwich  etc.  R.  R.  Co.,  100  Mass.  26;  1  Am. 
Rep.  78;  United  States  Exp.  Co.  v.  Rush,  24  Ind.  403;  Chicago 
etc.  R.  R.  Co.  V.  Montfort,  60  111.  175;  Erie  R'y  Co.  v.  Wilcox, 
84  111.  239;  25  Am.  Rep.  451;  Aldridge  v.  Great  Western  R'y 
Co.,  15  Com.  B.,  N.  S.,  582.  Authorities  upon  this  point  might 
be  multiplied.  Even  the  case  of  Muschamp  v.  Lancaster  etc. 
R'y  Co.,  8  Mees.  &  W.  421,  does  not  assert  a  different  rule. 

In  England,  and  in  some  of  the  states  of  the  Union,  the 
mere  receipt  of  goods  to  be  carried  to  a  destinalion  beyond 
the  line  of  the  carrier  who  first  receives  them  is  held  to  evi- 
dence a  contract  to  transport  to  such  destination,  while  in 
others  such  receipt  is  not  held  to  evidence  a  contract  to  con- 
vey beyond  that  carrier's  line;  but  in  the  jurisdiction  in  which 
these  diverse  rulings  are  made  there  is  a  general  concurrence 
of  opinion  in  the  proposition  that  the  carrier  may,  by  special 
contract,  exempt  itself  from  liability  for  an  injury  to  freight 
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resulting  after  it  has  gone  into  the  hands  of  another  carrier 
to  be  transported  to  destination. 

The  ground  of  concurrence  is  contract,  which,  in  some  ju- 
risdictions, it  is  held,  is  necessary  to  relieve  from  liability  for 
the  act  of  a  connecting  carrier  over  whose  line  the  freight 
must  or  does  pass  to  its  destination;  while  in  the  other  it  is 
held  that,  in  the  absence  of  special  contract,  no  such  liability 
rests  on  the  receiving  carrier  for  injuries  occurring  after  he 
has  safely  passed  the  freight  to  a  connecting  carrier. 

There  are,  however,  a  few  cases  in  which  it  has  been  held 
that  a  carrier,  under  such  a  contract  as  that  involved  in  this 
case,  is  liable  for  an  injury  to  freight  after  it  has  passed  into 
the  hands  of  a  connecting  carrier  uninjured;  and  among 
these  are  found  some  decisions  by  the  court  of  appeals  of  this  . 
fltate,  with  which  we  regret  to  differ. 

In  Gulf  etc.  R'y  Co.  v.  Vaiighn,  Tex.  A  pp.,  Jan.  25, 1890,  16 
S.  W.  Rep.  775,  the  liability  of  a  carrier  was  asserted,  al- 
though the  shipping  contract  was  substantially  the  same  as 
that  involved  in  this  case,  and  two  cases  are  invoked  as  au- 
thority for  the  ruling  in  that  case.  One  of  these  is  the  case  of 
Gulf  etc.  Wy  Co.  v.  Allison  (decided  by  this  court),  59  Tex.  193. 
In  that  case  the  plaintiff  shipped  from  Galveston,  Texas,  to 
Chicago,  Illinois,  five  cars  of  melons,  in  cars  adapted  to  their 
preservation  and  safe  carriage,  under  an  agreement  that  the 
melons  should  be  transported  in  those  cars,  without  change, 
to  Chicago.  The  evidence  tended  to  show  that  a  connecting 
carrier  to  whom  the  cars  were  delivered  placed  the  melons  in 
other  cars  less  adapted  to  their  safe  transportation,  and  that 
from  this  injury  resulted.  The  shipping  contract  provided 
that  the  railway  company  should  not  be  liable  for  injury  re- 
sulting from  some  causes  enumerated,  and  that  the  company 
should  not  "  be  liable  for  any  damage,  loss,  or  injury  occur- 
ring not  on  its  own  railway." 

In  disposing  of  the  case,  it  was  said  that  the  averments  of 
the  petition  were  to  the  effect  that  there  was  an  agreement 
that  the  melons  should  be  carried  to  their  destination  in  the 
cars  in  which  they  were  first  placed.  There  is  a  general  ex- 
pression in  the  opinion  that  a  carrier  undertaking  to  carry 
freight  to  a  destination  beyond  his  own  line  cannot  contract 
that  his  responsibility  shall  terminate  at  the  end  of  his  own 
line;  but  to  ascertain  what  a  court  actually  does  decide,  the 
facts  on  which  the  opinion  is  based  must  be  considered,  and 
no  one  paragraph  in  an  opinion  ought  to  be  considered  alcno, 
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in  arriving  at  the  intention  of  the  court.  What  this  court  did 
decide,  and  intend  to  hold,  is  so  clearly  expressed  in  the  opin- 
ion in  the  case  that  we  can  but  feel  that  had  the  whole  opin- 
ion been  read  it  ought  not  to  have  been  understood  to  lay 
down  any  such  rule  as  that  it  is  cited  to  sustain. 

It  is  said:  "The  exemption  from  liability  is,  however,  avail- 
able only  when  the  carrier  forwards  the  goods  consigned  to 
him  in  the  manner  and  by  the  route  with  reference  to  which 
the  contract  is  made.  If  he  deviates  from  his  route,  or  for- 
wards the  goods  by  a  different  conveyance  from  those  con- 
templated by  his  agreement,  he  becomes  an  insurer  of  the 
goods,  and  cannot  avail  himself  of  any  exception  made  in  hia 
behalf  in  the  contract:  Fatman  v.  Railroad  Co.,  2  Disn.  248; 
Robinson  v.  Merchants'  Despatch  Transp,  Co.,  45  Iowa,  470. 
The  contract  to  forward  the  melons,  in  this  case,  through  from 
Galveston  to  Chicago  on  the  cars  on  which  they  were  loaded 
was  an  entirety.  By  changing  the  cars  after  they  left  appel- 
lant's road  the  risk  of  their  safe  transportation  was  assumed 
by  its  agents  (the  connecting  line,  where  the  change  occurred) 
for  the  company,  and  it  became  liable  notwithstanding  the 
stipulation  against  damages  beyond  its  own  terminus.  A 
case  in  point  is  that  of  Stewart  v.  Merchants'  Despatch  Transp, 
Co.,  47  Iowa,  229;  29  Am.  Rep.  476.  There,  goods  were  deliv- 
ered to  a  transportation  company  at  Worcester,  Massachusetts, 
to  be  taken  to  Muscatine,  Iowa,  through,  without  transfer,  in 
cars  owned  and  controlled  by  the  company,  and  the  contract 
contained  a  clause  of  exemption  against  liability  for  loss  by 
fire.  When  the  goods  reached  Chicago  they  were  transferred 
to  a  waiehouse,  and  consumed  by  fire  the  same  day.  It  was 
held  that  the  company  was  liable  for  the  loss,  notwithstanding 
the  exemption.  The  contract  in  this  case,  so  far  as  the  limi- 
tation of  liability  is  concerned,  was,  in  effect,  that  the  defend- 
ant company  were  not  to  be  liable  for  any  damage  or  loss 
occurring  beyond  their  own  route,  provided  the  freight  should 
not  be  changed  from  the  cars  in  which  it  was  shipped." 

Instead  of  being  a  decision  in  favor  of  the  rule  for  which  it 
was  cited,  the  direct  holdings  in  the  opinion,  as  well  as  all 
the  implications,  are  so  strongly  to  the  contrary  that  the  views 
of  this  court  in  that  case  ought  not  to  be  misunderstood. 

The  other  case  cited  in  support  of  the  adverse  rule  is  Bank 
of  Kentucky  v.  Adams  Exp.  Co.,  93  U.  S.  174;  but  it  seems  ta 
us  the  opinion  asserts  no  such  rule  as  it  was  cited  to  main- 
tain.    That  case  was  simply   this:    The  Southern  Express 
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Company  and  the  Adams  Express  Company  were  engaged  in 
the  express  business  between  New  Orleans,  Louisiana,  and 
Louisville,  Kentucky,  the  former  transporting  a  package  of 
money  from  New  Orleans  to  Humboldt,  Tennessee,  where  it 
was  delivered  to  the  latter  for  transportation  to  plaintiflF  at 
Louisville.  There  was  a  contract  between  the  express  com- 
panies by  which  they  divided  the  compensation  for  such  car- 
riage in  proportion  to  the  distance  a  package  might  be 
transported  by  them  respectively.  Between  Humboldt  and 
Louisville  both  companies  employed  the  same  messenger,  who 
was  exclusively  subject  to  the  orders  of  the  Southern  Express 
Company  when  south  of  the  northern  boundary  of  the  state 
of  Tennessee,  and  to  the  orders  of  the  Adams  Express  Com- 
pany when  north  of  that  boundary.  The  shipping  contract 
contained  a  clause  exempting  the  carrier  with  which  it  was 
made  from  liability  for  loss  "occasioned  by  the  dangers  of 
railway  transportation,  or  ocean  or  river  navigation,  or  by  fire 
or  storm,"  and  it  provided  that  this  should  inure  to  the  ben- 
efit of  any  person  or  company  to  whom  the  property  might  be 
delivered  for  transportation.  When  the  package  was  deliv- 
ered at  Humboldt  to  the  Adams  Express  Company's  messen- 
ger, who  was  the  messenger  of  both  companies,  he  took  charge 
of  it  and  placed  it  in  an  iron  safe,  and  deposited  the  safe  in  an 
apartment  of  the  car  set  apart  for  the  use  of  the  express  com- 
pany, for  transportation  to  Louisville.  While  the  train  to 
which  the  car  containing  the  packages  was  attached  was 
passing  over  a  trestle,  and  while  the  package  was  in  the  ex- 
clusive charge  of  the  messenger,  the  trestle  over  which  the 
car  was  passing  gave  way,  and  the  car  was  thrown  from  the 
track,  caught  fire  from  the  locomotive,  and,  with  the  money 
in  the  safe,  was  burned. 

The  action  was  brought  against  the  Adams  Express  Com- 
pany; and  there  being  some  evidence  that  the  accident  was 
caused  by  a  defective  trestle,  the  circuit  court,  in  effect,  in- 
structed the  jury  that  the  exceptions  from  liability  found  in 
the  sliipping  contract  exempted  the  express  company  from 
liability,  even  though  the  accident  may  have  occurred  through 
the  negligence  of  the  railway  company  employed  to  transport 
the  express  company's  messenger,  and  packages  in  his  pos- 
session and  custody. 

From  this  statement  it  will  be  seen  that  no  such  question 
was  presented  in  that  case  as  arises  in  this.  The  claim  was, 
that  the  shipping   contract  exempted  the  express  company 
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from  liability  for  a  loss  occurring  through  the  negligence  of 
the  railway  company  it  had  employed  to  transport  its  mes- 
senger and  the  packages  in  his  exclusive  possession.  The 
court,  in  effect,  held  that  the  railway  company  was  the  ser- 
vant of  the  express  company,  for  whose  negligence  the  latter 
was  responsible,  and  that  for  this  reason,  among  others,  the 
exemption  from  liability  could  not  be  allowed. 

The  express  company  had  no  means  whereby  to  transport 
such  packages  as  it  might  contract  to  transmit,  other  than 
such  as  it  might  hire  from  railway  or  other  companies  or  per- 
sons engaged  in  the  business  of  transportation;  and  if  such 
companies  or  persons  were  not  to  be  deemed  the  servants  of 
the  express  company,  that  liability  from  which  the  common 
carrier  cannot  escape  by  contract  could  not  be  fixed  on  either 
in  such  cases. 

That  the  express  company  was  a  common  carrier  in  that 
instance  was  not  denied;  and  it  was  declared  so  to  be  by  the 
court,  but  its  claim  was  that  it  was  relieved  from  liability  by 
the  contract.  This  the  court  denied,  on  the  ground  before 
stated,  and  then  proceeded  to  show  how  the  case  would  stand 
as  to  the  carrier  under  the  facts  of  the  case,  as  follows:  "  Ex- 
press companies  make  their  own  bargains  with  the  companies 
they  employ,  while  they  keep  the  property  in  their  own 
charge,  usually  attended  by  a  messenger.  It  was  so  in  the 
present  case.  The  defendant  had  an  arrangement  with  the 
railway  company,  under  which  the  packages  of  money,  in- 
closed in  an  iron  safe,  were  put  into  an  apartment  of  a  car  set 
apart  for  the  use  of  the  express  company,  yet  the  safe  con- 
taining the  packages  continued  in  the  custody  of  the  messen- 
ger. Therefore,  as  between  the  defendant  and  the  railway 
company,  it  may  be  doubted  whether  the  relation  was  that 
of  a  common  carrier  to  his  consignor,  because  the  company 
had  not  the  packages  in  charge.  The  apartment  in  the  car 
was  the  defendant's  for  the  time  being;  and  if  the  defendant 
retained  the  custody  of  the  packages  carried,  instead  of  trust- 
ing them  to  the  company,  the  latter  did  not  insure  the  car- 
riage: Miles  v.  Cattle,  6  Bing.  743;  Tower  v.  Utica  etc.  R.  R. 
Co.,  7  Hill,  47;  42  Am.  Dec.  36;  Redfield  on  Railways,  sec. 

74 Had  the  packages  been  delivered  to  the  charge  of 

the  railway  company  without  any  stipulation  for  exemption 
from  the  ordinary  liability  of  carriers,  it  would  have  been  an 
insurer  both  to  the  express  company  and  to  the  plaintiff. 
But  as  they  were  not  so  delivered,  the  right  of  the  plaintiff  to 
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the  extremest  constant  vigilance  during  all  stages  of  the  car- 
riage is  lost,  if  the  defendants  are  not  answerable  for  the  negli- 
gence of  the  railway  company  notwithstanding  the  exception 
in  the  bills  of  lading." 

The  same  court,  in  the  subsequent  case  of  Myrick  v.  Mich' 
igan  Cent.  R.  R.  Co.,  107  U.  S.  106,  said:  "A  railway  com- 
pany is  a  carrier  of  goods  for  the  public,  and  as  such  is  bound 
to  carry  safely  whatever  goods  are  intrusted  to  it  for  transpor- 
tation within  the  course  of  its  business  to  the  end  of  its  route, 
and  there  deposit  them  in  a  suitable  place  for  their  owners  or 
consignees.  If  the  road  of  the  company  connects  with  other 
roads,  and  goods  are  received  for  transportation  beyond  the 
termination  of  its  own  line,  there  is  superadded  to  its  duty  as 
a  common  carrier  that  of  a  forwarder  by  the  connecting  line, 
—  that  is,  to  deliver  safely  the  goods  to  such  line,  the  next 
carrier  on  the  route.  This  forwarding  duty  arises  from  the 
obligation  implied  in  taking  the  goods  for  the  point  beyond 
its  own  line.  The  common  law  imposes  no  greater  duty  than 
this.  If  more  is  expected  from  the  company  receiving  the 
shipment,  there  must  be  a  special  agreement  for  it.  .  .  .  . 
The  general  doctrine,  then,  as  to  transportation  by  connecting 
lines,  approved  by  this  court,  and  also  by  a  majority  of  the 
state  courts,  amounts  to  this:  that  each  road,  confining  itself 
to  its  common-law  liability,  is  only  bound,  in  the  absence  of 
a  special  contract,  to  safely  carry  over  its  own  route  and 
Bafely  to  deliver  to  the  next  connecting  carrier,  but  that  any 
one  of  the  companies  may  agree  that  over  the  whole  route  its 
liability  shall  extend.  In  the  absence  of  a  special  agreement 
to  that  effect,  such  liability  will  not  attach,  and  the  agree- 
ment will  not  be  inferred  from  doubtful  expressions  or  loose 
language,  but  only  from  clear  and  satisfactory  evidence." 

Can  an  obligation  based  alone  on  contract  arise  in  the  face 
of  an  express  agreement  that  it  shall  not  exist?  That  is  the 
question  involved  in  this  and  like  cases,  and  to  it,  in  our 
opinion,  there  can  be  but  one  answer.  No  court  will  assert 
that  a  common  carrier  is  under  obligation  to  carry,  or  to  con- 
tract to  carry,  beyond  its  own  line:  but  the  decision  to  which 
we  have  referred,  and  any  others  that  may  be  in  harmony 
with  it,  in  effect  hold  that  the  reception  of  freight  destined, 
and  known  to  be  destined,  to  a  point  beyond  the  carrier's  line 
who  receives  it,  when  the  rate  for  through-transit  is  fixed 
by  that  carrier,  constitutes  a  contract  by  which  that  carrier 
assumes  the  duties  and  obligations  of  a  common  carrier  for 
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through-transit,  and  thereby  becomes  liable  for  the  negligence 
of  every  connecting  carrier  in  the  route,  notwithstanding  the 
initial  carrier,  in  the  paper  which  evidences  the  only  contract, 
expressly  contracts  that  it  shall  not  be  so  bound.  Such  a 
construction  of  such  a  contract,  it  seems  to  us,  violates  every 
recognized  canon  of  construction  applicable  to  such  a  matter, 
and  denies  efifect  to  the  clearly  expressed  intention  of  the  par- 
ties, when  the  law  interposes  no  obstacle  to  the  enforcement 
of  such  intention  based  on  grounds  of  public  policy  or  other 
reason. 

It  seems  to  us  a  mistake  to  assume  that  the  initial  carrier, 
throughout  an  entire  route  formed  by  two  or  more  independent 
but  connecting  lines,  becomes  a  common  carrier,  when  neitiier 
the  rules  of  lavy  nor  the  contract  of  the  parties  creates  that 
relation,  and  upon  this  false  assumption  to  base  the  proposi- 
tion that  it  cannot  exempt  itself  from  liability  for  the  negli- 
gence of  a  coimecting  carrier  because  the  latter  is  the  agent 
or  servant  of  the  former.  If  the  relation  be  conceded,  the 
proposition  based  on  it  would  be  a  sequence;  but  that  failing, 
the  conclusion  drawn  from  it  falls. 

Under  the  weight  of  American  authority  the  contract  in 
this  case  does  not  operate  as  a  restriction  on  or  exemption  from 
liability;  for  to  give  that,  liability,  but  for  the  contract,  must 
have  existed;  while  the  contract  was,  in  effect,  an  express 
agreement  tiiat  no  such  liability  existed  or  was  intended  or 
understood  to  exist. 

Under  English,  and  some  American,  decisions,  the  contract 
would  operate  as  a  restriction  on  the  initial  carrier's  common- 
law  liability;  for  in  such  a  case,  under  that  line  of  decisions, 
the  liability  would  exist,  in  the  absence  of  the  contract;  but 
these  decisions  recognize  the  right  of  such  a  carrier  to  limit 
his  liability  to  his  own  line;  for  in  such  cases  there  is  always 
a  liability  resting  on  some  one  of  the  connecting  carriers  for 
injury  resulting  from  the  negligence  of  itself  or  servants,  and 
in  some  jurisdictions  the  full  common-lawliability  will  rest  on 
some  connecting  carriers  at  all  times.  The  latter  would  be 
true  where  freight  was  carried  over  two  or  more  connecting 
lines  all  wholly  within  this  state,  for  no  one  of  them  could 
restrict  its  own  common-law  liability  by  contract,  but  the 
liability  of  connecting  carriers  for  injury  to  freight  while  in 
the  possession  of  one  of  them  is  not  the  common-law  liability. 

It  is  unnecessary  in  this  case  to  inquire  what  state  of  facts 
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between  connecting  carriers  would  be  sufficient  to  cast  upon 
each  the  liability  of  a  common  carrier  for  the  negligence  of 
another,  for  no  facts  are  found  in  the  record  making  such  an 
inquiry  necessary. 

There  was  no  error  in  the  proceedings,  and  the  judgment 
will  be  affirmed.  

Carrters.  —  CoNNECTiNO  LiNKS,  LIABILITIES  OF:  See  notes  to  Wellt  t. 
Thomas,  72  Am.  Dec.  230-247;  Lawrence  v.  Winona  etc.  B.  R.  Co.,  2  Am.  Rep. 
141,  142;  Gray  v.  Jackson,  12  Am.  Rep.  40;  Hili  v.  Syracuse  etc.  R.  R.  Co., 
29  Am.  Rep.  166-169;  Nashville  etc  R.  R.  Co.  v.  Sprayherry,  35  Am.  Rep. 
708-7 11;  Hadd  v.  United  States  Exp.  Co.,  36  Am.  Rep.  761,  762;  Louisville  etc 
R.  R.  Co.  V,  Weaver,  42  Am.  Rep.  664-667.  Railroad  company  receiving 
goods  consigned  to  place  beyond  its  own  terminus  undertakes  to  convey  same 
safely  to  point  of  destination,  and  will  be  liable  for  loss  of  such  goods  on 
connecting  lines:  Falvey  v.  Qeorgia  R.  R.,  76  Ga.  597;  2  Am.  St.  Rep.  58; 
but  may  relieve  itself  of  liability  by  special  contract:  Illinois  Cent.  R.  R.  Co. 
y.  Franlcenberg,  54  111.  88;  5  Am.  Rep.  92;  McCarty  v.  OtdJ  etc  R'y  Co.,  79 
Tex.  33.  The  connecting  carrier  who  receives  the  goods  from  the  company 
making  the  special  contract  cannot  claim  the  benefit  of  the  exemptions  for 
injuries  happening  on  its  own  road;  otherwise  where  the  receiving  carrier 
contracts  for  the  entire  transportation,  or,  by  authority  of  the  connecting 
lines,  fixes  the  compensation  for  the  whole  journey:  Western  R'y  Co.  v. 
Harwell,  91  Ala.  340.  The  rule  that  each  one  of  the  connecting  carriers  may, 
by  special  contract,  limit  its  liability  to  its  own  line  applies  in  the  case  both 
of  passengers  and  goods:  Harris  v.  Howe,  74  Tez.  534;  15  Am.  St.  Rep.  862. 


Smith  v.  Western  Union  Telegraph  Company. 

[84  Texas,  859.] 

TsLEGRAPH  Companies  —  Liability  of  Connecting  Lines. — The  analogy 
of  connecting  telegraph  lines  to  connecting  railways  is  so  great  that  the 
established  rules  of  law  which  determine  the  liability  of  the  latter  should 
be  applied  with  equal  force  to  the  former. 

Tsleorafh  Companies  —  Liability  of  Conneci'ing  Lines.  —  When  a  tele- 
graph company  receives  a  dispatch  for  transmission  from  a  connecting 
telegraph  line,  it  is  bound  to  exercise  due  diligence  in  transmitting  and 
delivering  the  message,  or  respond  in  damages  to  the  party  injured  by 
its  failure  to  do  so,  and  this  without  regard  to  the  contract  between  the 
sender  and  the  company  first  receiving  the  message  as  to  its  own  liabil* 
ity.  In  such  case  the  telegraph  company  inflicting  the  injury  by  its 
own  act  of  negligence  is  liable  for  the  damages  caused  thereby. 

Action  against  the  Western  Union  Telegraph  Company  to 
recover  damages  for  its  alleged  negligence  in  failing  to  deliver 
the  following  telegram:  — 
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"  Waxahachie,  Texas,  March  2,  1888. 

■  W.  H.  Smith,  430  Harwood  Street,  Dallas,  Texas. 

**  Father  dangerouslj  ill.     Come  at  once. 

"Wesley  Smith." 

This  telegram  was  delivered,  in  the  first  instance,  for  trans- 
mission to  the  agent  of  the  Central  Texas  and  Northwestern 
Railway  Company  at  Waxahachie,  which  owned  a  telegraph 
line  from  that  city  to  the  city  of  Ennis,  where  connection  was 
made  with  the  Western  Union  Telegraph  Company's  line. 
Wesley  Smith  paid  such  agent  fifty  cents  as  charges  for  the 
entire  transmission  and  delivery  of  the  message  at  Dallas. 
Such  agent  promptly  transmitted  the  message  to  the  Western 
Union  company  at  Ennis,  and  the  latter  there  accepted  one 
half  of  the  charges  paid,  and  the  telegram  for  the  purpose  of 
transmitting  it  to  Dallas.  This  it  failed  to  do  until  so  late  that 
the  person  addressed  was  prevented  from  being  present  during 
the  last  hours  of  his  father's  life,  and  by  reason  of  such  delay 
he  did  not  reach  his  father's  home  until  after  his  death. 
It  was  the  custom  and  agreement  between  the  railroad  com- 
pany and  the  telegraph  company  to  divide  all  charges  for  the 
transmission  of  telegrams  received  at  Waxahachie,  and  the 
telegraph  company's  lines  extend  from  Ennis  to  Dallas. 

H.  0.  Robertson  and  W.  A.  Kemp,  for  the  appellant. 

Stemmons  and  Field,  for  the  appellee. 

Marr,  J.,  Section  A.  The  court  directed  the  jury,  upon 
the  trial  below,  to  return  a  verdict  for  the  defendant,' upon  the 
ground,  as  we  are  informed  by  the  briefs  of  counsel,  that 
plaintiff  had  failed  to  prove  any  contract  for  the  transmission 
of  his  message  with  the  Western  Union  Telegraph  Company, 
against  which  he  had  brought  his  suit.  In  other  words,  the 
court  held  that  if  the  plaintiff  had,  under  the  contract,  any 
right  of  action,  that  it  was  against  the  Central  Texas  and 
Northwestern  Railway  Company  alone,  for  the  reason,  as  we 
presume,  that  the  latter  company  had  agreed,  in  the  opinion 
of  the  court,  to  transmit  the  message  to  its  destination,  and 
therefore  that  the  appellee  was  merely  its  agent  employed  for 
that  purpose. 

The  plaintiff  complains  of  the  above  charge  of  the  court, 
and  upon  the  trial  below  requested  several  special  instruc- 
tions, which  were  refused. 

The  analogy  of  connecting  telegraph  lines  to  connecting 
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railways  is  so  great  that  it  is  believed  that  the  established 
rules  of  law  which  determine  the  liability  of  the  latter  should 
be  applied  to  the  main  question  involved  in  this  case,  which 
relates  to  a  connecting  telegraph  company:  Scott  and  Jarni- 
gan  on  Telegraphs,  sec.  278;  Gray  on  Communication  by 
Telegraph,  sec.  58,  note  1. 

In  the  case  of  Gulf  etc.  R'y  Co.  v.  Baird,  75  Tex.  256,  it  is 
said  that,  "  in  the  absence  of  a  partnership  or  authority  to 
make  a  joint  contract  binding  upon  all  carriers  over  whose 
lines  freight  is  to  pass,  connecting  lines  are  but  the  agencies 
employed  by  the  contracting  carrier  to  perform  its  own  con- 
tract." But  according  to  the  great  weight  of  the  authorities  in 
the  United  States,  the  mere  "  marking  or  booking  "  of  freight 
to  a  point  beyond  the  line  of  the  receiving  carrier  does  not 
amount  to  a  contract  of  through-transportation  upon  its  part. 
The  same  may  be  said  of  the  effect  of  a  telegram  addressed 
to  a  point  upon  the  connecting  line,  although  there  should  be 
no  express  limitation  as  to  the  liability  of  the  first  company: 
Porter  on  Bills  of  Lading,  sec.  328;  Gray  on  Communicatioa 
by  Telegraph,  sees.  58,  59;  Lawson  on  Contracts  of  Carriers, 
sees.  23d-240;  Railroad  Co.  v.  Pratt,  22  Wall.  123. 

But  however  this  may  be  as  affecting  the  liability  of  the 
initial  carrier,  it  has  been  held  by  the  courts  of  nearly  every 
state  in  this  country,  including  those  which  follow  what  is 
known  as  the  English  doctrine  as  to  a  through  bill  of  lading, 
that  nevertheless  the  connecting  company  will  be  liable  if  in 
fact  it  is  the  carder  which  inflicted  the  injury  or  committed 
the  negligence  of  which  the  plaintiff  complains:  Lawson  on 
Contracts  of  Carriers,  sec.  741;  Baldwin  v.  United  States  Tel. 
Co.,  45  N.  Y.  744;  6  Am.  Rep.  165.  This  appears  to  be  tho 
later  English  doctrine,  apparently  upon  the  ground  of  tort: 
Foultkes  V.  Metropolitan  R'y  Co.,  L.  R.  5  C.  P.  D.  157;  Hooper 
▼.  Railway  Co.,  43  L.  T.,  N.  S.,  570. 

In  the  case  of  Gulf  etc.  R^y  Co.  v.  Baird,  75  Tex.  256,  it  was 
also  held  that  the  connecting  carrier  would  be  "liable  for  any 
injury  to  the  property  while  in  its  possession,**  etc.,  but  was 
not  responsible  for  the  negligence  of  the  other  carriers.  This 
decision  is  in  perfect  accord  with  the  great  current  of  authori- 
ties in  this  country:  Porter  on  Bills  of  Lading,  sec.  343,  note 
2.  Each  carrier  should  be  held  liable  for  its  own  acts  of  neg- 
ligence, and  even  for  the  acts  of  the  others  if  there  is  a  part- 
nership between  all,  or  a  joint  contract  binding  upon  each  of 
them:  Gulf  etc.  R'y  Co.  v.  Baird,  75  Tex.  256.     It  has  also 
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been  held  by  good  authority  that  where  several  railways  con- 
stitute a  continuous  line,  each  of  them  performs  a  public  duty 
and  an  independent  employment,  and  in  accepting  freight 
from  another  carrier  for  further  transportation  over  its  own 
line,  contracts  expressly  or  by  legal  implication,  not  with  the 
other  carrier,  but  with  the  owner  of  the  goods:  Sherman  v. 
Hudson  River  R.  R.  Co.,  64  N.  Y.  254.  In  any  event,  we  think 
that  the  contract  in  this  case,  which  was  made  by  the  appellee, 
€ven  if  not  made  with  the  plaintiff,  was  clearly  made  on  his 
behalf  and  for  his  benefit,  and  therefore  he  could  elect  to  ratify 
and  enforce  it. 

But  again,  whether  we  should  regard  the  first  company  as 
the  agent  of  the  plaintiff  or  the  agent  of  the  defendant  (the 
authorities  conflicting  on  this  point)  in  contracting  with  the 
appellee  for  the  transmission  of  the  telegram  from  Ennis  to 
Dallas,  it  is  evident  that  such  contract  is  a  binding  agreement 
between  the  plaintiff  and  the  defendant,  for  the  breach  of 
which,  by  the  latter,  the  former  may  maintain  his  action  for 
damages.  The  court  therefore  erred  in  directing  the  jury  to 
find  for  the  defendant. 

The  appellant  further  insists  that  the  court  erred  in  refus- 
ing to  instruct  the  jury,  at  his  request,  to  the  effect  that  the 
defendant  was  bound  by  the  written  contract  as  its  own  act, 
because  its  execution  had  not  been  denied  under  oath  by  the 
defendant,  and  also  because  it  had  not  denied  under  oath  the 
existence  of  a  partnership  with  tlie  Chicago,  Texas,  and  North- 
western Railway  Company:  Rev.  Stats,,  art.  1265,  sees.  6,  8; 
International  etc.  R'y  Co.  v.  Tisdale,  74  Tex.  8;  Bradford  ▼. 
Taylor,  61  Tex.  508.  The  answer  to  this  position  is,  that  the 
petition  does  not  allege  any  partnership,  nor  charge  that  the 
contract  was  executed  by  the  defendant  or  under  its  author- 
ity. The  Chicago,  Texas,  and  Northwestern  Railway  Com- 
pany does  not  appear  to  be  even  mentioned  in  the  petition. 

It  may  be  further  remarked,  in  reference  to  the  issue  of  a 
partnership,  had  it  been  raised,  that  it  should  have  been  sub- 
mitted to  the  jury,  under  appropriate  instructions:  Gulf  etc. 
R'y  Co.  v.  Baird,  lb  Tex.  256;  Lawson  on  Contracts  of  Carriers, 
sec.  242,  and  notes. 

In  view,  however,  of  what  we  have  said  upon  the  other 
branch  of  the  case,  we  deem  it  unnecessary  to  attempt  to  in- 
dicate what  acts  would  be  sufficient  to  authorize  the  presump- 
tion of  a  partnership  between  the  connecting  companies. 

Because  the  court  erred  in  charging  the  jury  to  find  for  the 
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defendant,  we  think  that  the  judgment  should  be  reversed, 

and  the  cause  remanded. 

Teleoraph  Companies  —  Connectiw o  Lines.  —  The  liability  of  each 
company  for  the  safe  transmission  of  a  message  does  not  extend  beyond  its  own 
line:  Leonard  v.  New  York  etc  Tel.  Co.,  41  N.  Y.  544;  1  Am.  Rep.  446. 
No  partnership  or  mutual  agency  can  be  inferred  between  connecting  liuea 
of  telegraph  from  the  fact  that  each  received  from  the  other  messages  for 
transniission  over  its  own  line,  as  required  by  law,  and  each,  in  the  absence 
of  a  special  agreement  or  arrangement  with  the  sender  of  the  message  or 
with  each  other,  will  be  liable  for  its  own  acts  only:  Baldwin  v.  United  States 
Tel.  Co.,  45  N.  Y.  744;  6  Am.  Rep.  165.  Where  the  receiving  company  haa 
limited  its  liability  for  error  or  delay  in  the  transmission  or  delivery  of  a 
message  to  a  small  sum,  and  collects  the  whole  sum  due  for  the  transmission 
of  the  message  to  a  point  on  the  line  of  a  connecting  company,  the  second 
company  cannot  avail  itself  of  the  conditions  limiting  the  liability  of  the  first 
company,  and  thus  relieve  itself  of  responsibility  for  negligence  in  delivering 
the  message:  Squirey.  Western  Union  Tel.  Co.,  98  Mass.  232;  93  Am.  Dec.  157. 
The  second  company  is  solely  liable,  where  the  delay  in  the  delivery  of  a 
messas^e  is  caused  by  its  own  independent  negligence,  though  the  receiving 
company  may  also  have  been  guilty  of  negligence  in  having  changed  the  ad- 
dress. The.  change  of  address  in  such  case  cannot  be  regarded  as  the  prox- 
imate cause  of  the  loss:  Westeim  Union  TeL  Co.  v.  Munford,  87  Tenn.  190;  10 
Am.  St.  Rep.  630.  As  to  the  respective  liabilities  of  connecting  carriers,  sea 
note  to  McCam  r.  International  etc.  R'y  Co.,  ante,  p.  59. 
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[84  Texas,  392.] 

Counties  —  Liability  for  Defectivk  Bridges.  —  A  county  is  not  liable 
for  injuries  caused  by  a  defective  bridge,  in  the  absence  of  a  statute 
creating  such  liability,  either  expressly  or  by  necessary  implication. 

Counties'  Liability  for  Negligence  of  Officers.  — In  the  absence  of  a 
statute  imposing  liability,  a  county  is  not  liable  for  injuries  resulting 
from  the  negligence  of  its  officers  or  agents. 

Counties  and  Cities  —  Respective  Liability  for  Negligence. — Cities, 
independent  of  statute,  are  liable  to  respond  in  damages  for  injuries  re- 
sulting from  a  failure  to  discharge  their  corporate  duties,  while  counties 
or  other  quasi  municipal  corporations  are  not  liable  for  similar  injuries, 
unless  such  liability  is  expressly  or  impliedly  created  by  statute. 

Cohb  and  Boyd,  for  the  appellant. 

Ashby  8.  JameSj  for  the  appellee. 

Gaines,  A.  J.  This  suit  was  brought  by  appellant  to  re- 
cover of  Wichita  County  damages  for  personal  injuries  caused 
by  a  defective  bridge.     A  demurrer  was  sustained  to  the  peti- 
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tion,  and  the  plaintiflf  having  declined  to  amend,  the  suit  wae 
dismissed. 

The  question  presented  seems  not  to  have  been  authorita- 
tively decided  in  this  court,  though  in  City^  of  Galveston  v. 
Posnainsky,  62  Tex.  118,  50  Am.  Rep.  517,  it  is  held  that  a 
city  is  liable  under  similar  circumstances.  But  the  opinion  in 
that  case  recognizes  the  doctrine  that  a  different  rule  applies 
as  to  counties.  That  cities  may  be  made  to  respond  in  dam- 
ages for  injuries  resulting  from  a  failure  to  discharge  their 
corporate  duties,  is  affirmed  by  the  courts  of  this  country 
with  practical  unanimity.  At  the  same  time,  it  is  very  gen- 
erally held  that  counties  are  not  liable  for  similar  injuries, 
unless  such  liability  be  created  by  statute,  either  by  express 
words  or  by  necessary  implication.  The  latter  doctrine  has 
been  applied  in  the  following  cases:  Mower  y.  Leicester,  9  Mass. 
247;  6  Am.  Dec.  63;  Askew  v.  Hale  Co.,  54  Ala.  639;  25  Am. 
Rep.  730;  Hay  good  v.  Justices,  20  Ga.  845;  White  v.  County  of 
Bond,  58  111.  297;  11  Am.  Rep.  65;  White  v.  Commissioner Sy 
90  N.  C.  437;  47  Am.  Rep.  534;  Brabham  v.  Board  of  Super- 
visors, 54  Miss.  363;  28  Am.  Rep.  352;  Reardon  v.  St.  Louis 
Co.,  36  Mo.  555;  Board  of  Comm'rs  v.  Biggs,  24  Kan.  255; 
Woody.  County  CommWs,  10  Neb.  552;  Livermore  v.  Board  etc., 
29  N.  J.  L.  245;  Wood  v.  Tipton  County,  7  Baxt.  112;  32  Am. 
Rep.  561;  Barnett  v.  Contra  Costa  Co.,  67  Cal.  77;  Bartlett  v. 
Crozier,  17  Johns.  439;  Fry  v.  County  of  Albemarle,  86  Va. 
195;  19  Am.  St.  Rep.  879;  Mitchell  v.  Rockland,  52  Me.  118; 
Eastman  v.  Meredith,  36  N.  H.  284;  72  Am.  Dec.  302;  Detroit 
V.  Blackeby,  21  Mich.  84;  4  Am.  Rep.  450;  Granger  v.  Palaski 
Co.,  26  Ark.  37.  Many  of  these  cases  approve  former  rulings  in 
the  same  court,  and  show  a  well-established  rule  of  decision 
in  the  courts  in  which  they  were  delivered.  The  contrary 
doctrine  has  been  held  in  the  courts  indicated  by  the  follow- 
ing cases:  Board  of  Comm'rs  v.  Pritchett,  85  Ind.  68;  Huff  v. 
Poweshiek  Co.,  60  Iowa,  529;  Eyler  v.  County  Comm'rs,  49  Md. 
257;  33  Am.  Rep.  249;  Rigony  v.  Skuylkill  Co.,  103  Pa.  St. 
382.  In  Iowa,  counties  are  held  liable  for  injuries  incurred 
by  defects  in  bridges;  but  in  Kincaid  y.  Hardin  Co.,  53  Iowa, 
430,  36  Am.  Rep.  236,  it  was  decided  by  the  supreme  court  of 
that  state  that  no  recovery  could  be  had  against  a  county  for 
injuries  received  by  reason  of  the  negligent  construction  of  a 
court-house.  In  that  case  the  court  say:  "  But  as  the  line  of 
decisions  in  this  state  as  to  the  liability  for  defective  bridges 
stands  almost,  if  not  quite,  alone,  as  we  have  seen,  we  have  no 
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disposition  to  carry  the  doctrine  further  than  is  necessary  to 
eustaiu  the  decisions  of  the  court,  which  have  stood  so  long 
that  it  may  truthfully  be  said  that  they  have  the  implied 
sanction  of  the  law-making  power  and  the  people  of  the  state." 
See  also  2  Dillon  on  Municipal  Corporations,  sec.  963;  4  Am. 
&  Eng.  Ency.  of  Law,  364. 

It  is  apparent  from  the  above  citations  that  there  is  an  over- 
whelming weight  of  authority  in  favor  of  the  proposition  that 
counties,  as  a  rule,  are  not  liable  at  common  law  for  injuries 
resulting  from  the  negligence  of  their  officers  or  agents.  The 
grounds  upon  which  the  decisions  are  placed  are  not  uniform. 
Counties  are  not  corporations  in  the  fullest  sense  of  that  term. 
They  are  commonly  called  quasi  corporations.  They  are 
created  by  the  state  for  the  purposes  of  government;  their 
functions  are  political  and  administrative,  and  the  powers 
conferred  upon  them  are  rather  duties  imposed  than  privileges 
granted.  Cities,  on  the  other  hand,  are  deemed  voluntary 
corporations;  and  while  they  exercise  political  functions,  it  is 
considered  that  their  charters  are  granted,  not  so  much  with 
a  view  to  the  interests  of  the  public  as  for  the  private  advan- 
tage of  their  citizens.  It  is  upon  this  distinction  that  the 
courts  ordinarily  base  the  difference  in  the  rule  of  liability  as 
applied  to  municipal  corporations  proper  and  to  quasi  muni- 
cipal corporations,  such  as  counties  and  townships.  Other 
courts  hold,  that  since  a  county  is  but  a  political  subdivision 
of  the  state,  a  suit  against  the  county  is,  in  effect,  a  suit  against 
the  state,  and  that  therefore  an  action  will  not  lie  without  the 
consent  of  the  legislature.  But  upon  whatever  ground  it 
should  be  placed,  it  is  fairly  well  settled  that  in  cases  like  this 
cities  are  liable,  and  counties  are  not;  and  we  therefore  feel 
constrained  by  the  authorities  to  hold  that  the  petition  under 
consideration  showed  no  cause  of  action  against  Wichita 
County. 

The  judgment  is  affirmed. 

CocNTiES,  LlABiLiTiKa  OF.  —  That  the  liabilities  of  connties  are  the  crea- 
ture of  statute,  see  notes  to  Oilman  v.  ContraGoita  Co.,  68  Am.  Dec.  291-295^ 
aud  White  t.  Bond  County,  11  Am.  Rep.  C6.  For  a  collection  of  the  caaea 
in  the  series  illustrating  the  application  of  this  rule  to  public  bridges,  sea 
note  to  Lehigh  County  v.  Hoffort,  2  Am.  St.  Rep.  591.  In  Washington  it  is 
held  that  a  county  is  not  liable  for  personal  injuries  caused  by  a  defectiva 
sidewalk  under  its  control:  Clark  v.  Lincoln  County,  1  Wash.  518. 

Counties  —  LiIability  fob  NEGLioKycK  o»  CooNTy  Officers.  — Counties 
are  not  liable  to  a  private  action  at  suit  of  a  party  injured  by  a  neglect  of 
AH.  ST.  Bxp.,  Vou  XXXL  —6 
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their  officers  to  perform  a  corporate  duty,  unless  such  right  of  action  is  given 
by  statute:  Downing  v.  Mason  County,  87  Ky.  208;  12  Am.  St.  Rep.  473.  And 
the  same  rule  holds  in  regard  to  actions  on  contracts:  Lebcher  v.  CommisBion- 
era,  9  Mont  315;  Grant  Co.  v.  Lake  Co.,  17  Or.  453.  This  privilege  of  suing 
counties  can  be  withdrawn  or  denied  at  any  time  the  legislature  may  think 
proper:  Hunsaker  t.  Borden,  6  Cal.  288;  63  Am.  Deo.  130. 


City  op  Sherman  v.  Williams.- 

[84  Tkxas,  421.] 

McNiciPAL  Corporations  —  Property  of.  Subject  to  Execxjtiow.  — Res- 
idence property  conveyed  to  and  received  by  a  city  from  its  tax  collector 
as  a  settlement  of  taxes  collected  by  him  and  not  paid  over,  such  prop- 
erty not  being  adapted  to  or  used  by  the  city  for  any  public  purpose,  i» 
not  exempt  from  sale  under  execution. 

IfuNiciPAi.  Corporations  —  Special  Funds  —  Execution  against.  — 
When  a  city  tax  collector  collects  duly  authorized  taxes  for  a  special 
city  fund,  and,  failing  to  pay  them  over,  the  city  takes  a  conveyance  from 
him  of  his  city  residence  property  in  settlement  therefor,  the  property 
80  acquired  takes  the  place  of  such  fund;  and  as  the  latter  cannot  be  di- 
verted to  any  other  purpose  than  that  for  which  it  is  created,  it  is  not 
subject  to  execution  in  favor  of  a  general  creditor  of  the  city,  notwith- 
standing the  fact  that  the  municipal  authorities  may  have  misapplied 
the  rents  received  from  such  property. 

C.  L.  Vowell,  for  the  appellant. 

Wood  and  May  fields  for  the  appellee. 

Stayton,  C.  J.  The  tax  collector  of  the  city  of  Sherman 
having  failed  to  pay  to  the  proper  officer  taxes  collected  to 
meet  the  obligation  of  the  city  on  outstanding  bonds  issued  to 
ftid  in  the  construction  of  certain  railways,  suit  was  brought 
against  him  and  the  sureties  on  his  bond.  In  compromise  of 
that  claim,  the  tax  collector  conveyed  to  the  city  the  property 
in  controversy.  This  settlement  was  made  in  March,  1887, 
and  since  that  time  the  city  has  endeavored  to  sell  the  prop- 
erty, without  success,  on  account  of  some  litigation  about  it; 
but  in  the  mean  time  the  property  has  been  rented,  and  the 
money  thus  received  has  been  placed  in  the  current  expense 
fund  of  the  city.  Appellee,  being  a  judgment  creditor  of  the 
city,  caused  an  execution  to  be  levied  on  the  property,  and  it 
was  advertised  for  sale,  when  this  suit  was  brought  to  enjoin 
the  sale,  on  the  ground  that  the  property  was  not  subject  to 
sale  to  satisfy  the  execution.  The  property  is  residence  prop- 
erty, and  not  adapted  to  or  used  by  the  city  for  any  public 
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purpose.  A  preliminary  injunction  was  granted,  but  on  final 
hearing  this  was  dissolved,  and  a  judgment  entered  for  de- 
fendant, from  which  this  appeal  is  prosecuted. 

Both  parties  assert  the  ownership  of  the  city,  and  therefore 
no  question  arises  as  to  the  power  of  the  city  to  purchase  the 
property  in  satisfaction  of  the  liability  of  the  tax  collector 
and  the  sureties  on  his  official  bond. 

The  property  is  not  of  such  character  as  to  be  exempt  from 
forced  sale  as  property  owned  and  held  only  for  public  pur- 
poses, under  the  provisions  of  section  9  of  article  12  of  the 
constitution,  or  the  express  provision  of  any  statute.  If  the 
property  is  exempt,  it  is  because  it  must  be  held  to  stand  in 
the  same  position  as  would  the  money  collected  by  the  tax 
collector  on  a  tax  levied  to  meet  the  interest  and  create  a 
sinking  fund  with  which  to  discharge  the  bonded  indebtedness 
of  the  city  at  its  maturity,  the  validity  of  which  is  not  ques- 
tioned. The  city  of  Sherman  is  under  incorporation  under 
the  general  law,  under  which  it  had  power  to  levy  and  cause 
to  be  collected  the  sura  which  the  collector  failed  to  pay  over. 
That  was  required  to  be  assessed  and  collected  separately 
from  the  taxes  assessed  and  collected  for  current  municipal 
expenses:  Rev.  Stats.,  art.  437.  When  assessed  and  collected, 
this  became  a  special  fund,  disbursable  only  for  the  purpose 
for  which  the  fund  was  created,  and  any  officer  misappropri- 
ating such  a  fund  is  declared  to  be  guilty  of  malfeasance  in 
office,  subject  to  removal,  and  thereafter  incapacitated  to 
hold  any  office  in  the  municipality:  Rev.  Stats.,  art.  372. 

The  constitution  provides  that  "counties,  cities,  and  towns 
are  authorized,  in  such  mode  as  may  now  or  may  hereafter  be 
provided  by  law,  to  levy,  assess,  and  collect  the  taxes  necessary 
to  pay  the  interest  and  provide  a  sinking  fund  to  satisfy  any 
indebtedness  heretofore  legally  made  and  undertaken;  but 
all  such  taxes  shall  be  assessed  and  collected  separately  from 
that  levied,  assessed,  and  collected  for  current  expenses  of 
municipal  government,  and  shall,  when  levied,  specify  in  the 
act  of  levying  the  purpose  therefor,  and  such  taxes  may  be 
paid  in  the  coupons,  bonds,  or  other  indebtedness  for  the  pay- 
ment of  which  such  tax  may  have  been  levied":  Const.,  art. 
11,  sec.  6. 

This  makes  a  tax  collected  under  it  a  special  fund;  and  in 
view  of  the  limitations  placed  by  the  constitution  on  munici- 
pal taxation,  if  such  a  fund,  by  the  act  of  the  municipal  au- 
thorities or  otherwise,  could  be  diverted  and  used  for  some 
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other  purposes,  then  constitutional  restraints  would  become 
inoperative,  and  citizens  subjected  to  taxation  forbidden  by 
the  constitution.  What  cannot  be  done  directly  cannot  be 
done  indirectly. 

The  statute  makes  the  further  provision,  that  **all  taxes 
levied,  assessed,  and  collected  for  the  purpose  of  paying  the 
interest  and  principal  of  bonds  heretofore  issued  by  cities  or 
towns  to  aid  in  the  construction  of  railroads  and  other  works 
of  internal  improvement  shall  be  applied  solely  to  the  objects 
for  which  they  were  levied,  under  the  direction  of  the  comp- 
troller, as  follows:  1.  To  the  payment  of  assessing  and  col- 
lecting the  same;  2.  To  the  payment  of  the  annual  interest  of 
such  bonds,  and  not  less  than  two  per  cent  of  the  principal; 
and  if  there  be  any  excess  on  hand  after  making  the  above 
payments  for  the  current  year,  it  shall  be  used  in  the  purchase 
and  cancellation  of  said  bonds":   Rev.  Stats.,  art.  4778. 

The  taxes  collected  could  not  have  been  appropriated  to 
satisfaction  of  appellee's  claim  had  they  been  paid  over  by  the 
collector;  and  for  the  protection  of  the  tax-payers  as  well  as 
creditors,  It  seems  to  us  that  the  property  in  controversy  should 
be  deemed  a  part  of  the  fund,  the  misappropriation  of  which 
made  it  necessary  for  the  city  to  acquire  title  to  it. 

If  a  tax-payer  had  failed  to  pay  the  tax  on  account  of  which 
the  money  was  collected,  then,  on  sale  of  his  property,  if  no 
bid  was  made,  it  would  have  been  struck  off  to  the  city  and  a 
deed  made  to  it,  under  which  the  city  would  have  had  power 
to  convey  the  property  to  a  purchaser  from  it:  Rev.  Stats., 
art.  449.  The  money  received  on  such  a  sale  would  go  to  the 
fund  on  account  of  which  the  tax  was  levied,  and  we  see  no 
reason  why  the  proceeds  of  the  sale  of  the  property  in  contro- 
versy should  not  belong  to  the  fund  on  accourt  of  which  the 
taxes  never  paid  over  by  the  collector  were  collected;  and  the 
fact  that  the  municipal  authorities  may  have  misapplied 
the  rents  of  the  property  cannot  aflfect  the  question. 

On  the  conceded  facts,  the  injunction  should  have  been  per- 
petuated, and  the  judgment  will  be  reversed,  and  here  ren- 
dered for  appellant,  perpetuating  the  injunction,  and  for 
costs.     It  is  so  ordered. 

Execution  —  Exemption  of  Property  o»  Mcwicipai.  Cobporatioit.  — 
An  execution  cannot  lawfully  issue  against  the  property  of  a  municipal  cor- 
poration, and  when  so  ordered,  that  part  of  the  judgment  will  be  reversed: 
Flora  V.  Naiie.y,  1.36  111.  45.  Connty  revenues  in  the  hands  of  the  treasurer 
are  not  subject  to  seizure  on  execution:  Oilman  ▼.  Contra  Costa  Co.,  8  CaL 
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62;  68  Am.  Dec.  200,  and  note  297.  A  house  and  lot  owned  by  a  city,  for' 
merly  used  by  them  as  a  fire-engine  house,  and  still  held  for  a  like  future 
use,  ia  exempt  from  execution:  Gurry  v.  Mayor,  64  Ga.  290;  37  Am.  Rep. 
74.  A  public  school  house  is  exempt  from  ezeoution:  State  w.  Tiedenuutt 
69  Mo.  306;  33  Am.  Rep.  498. 


"Whitfield  v.  City  op  Paris. 

[84  Texas,  431.] 

Municipal  Corporations  —  Polios  Power  —  Liability  fob  NEaLiosNi 
Act  of  Officer.  —  The  enactment  and  enforcement  of  a  city  ordinance 
forbidding  unmuzzled  dogs  to  run  at  large  is  the  valid  exercise  by  a 
municipal  corporation  of  its  police  power;  and  when  it,  by  ordinance,  di- 
rects and  orders  the  killing  of  unmuzzled  dogs  found  running  at  large 
upon  its  streets,  and  appoints  or  employs  its  policeman,  and  makes  it 
his  duty,  and  directs  and  orders  him,  to  execute  and  carry  out  such  or- 
dinance and  kill  all  such  dogs,  the  city  is  not  liable  for  the  negligent 
and  careless  act  of  such  policeman  in  executing  such  orders  and  duty, 
even  though  in  so  doing  he  inflicts  painful  and  serious  ATOuuds  upon  A 
person  lawfully  upon  the  street. 

Municipal  Corporations  —  Liability  for  Negligent  Acts  of  Officers 
or  Employees.  —  A  city  while  acting,  not  in  the  management  of  its  pri- 
vate or  corporate  affairs,  but  in  the  interest  of  the  public,  and  as  the 
guardian  of  the  health,  peace,  convenience,  and  welfare  of  the  public,  is 
not  liable  for  the  negligent  acts  of  its  officers  or  employees  engaged  in 
the  execution  of  its  ordinances. 

Dudley  and  Moore,  for  the  appellant. 

Tarlton,  J.,  Section  B.  This  appeal  is  prosecuted  from  a 
judgment  rendered  by  the  district  court  of  Lamar  County,  in 
favor  of  appellee.  The  appellant  sued  appellee  to  recover  for 
personal  injuries  inflicted  upon  her  by  one  Beatis,  in  shooting 
at  an  unmuzzled  dog,  in  the  attempted  enforcement  of  an  or- 
dinance of  the  city  of  Paris  forbidding  dogs  to  run  at  large. 

The  correctness  of  the  action  of  the  trial  court  in  sustaining 
a  general  demurrer  to  the  plaintiflF's  petition  is  the  only  ques- 
tion to  be  determined. 

This  petition,  as  stated  by  appellant,  alleged  the  incorpora- 
tion of  the  city  under  the  general  incorporation  act  of  the 
fitate  of  Texas,  being  title  17  of  the  Revised  Statutes,  entitled 
*'  Cities  and  Towns";  that  the  city  had  power,  by  its  charter,  to 
appoint  policemen,  prescribe  their  duties  and  compensation, 
and  discontinue  and  remove  any  such  policeman  at  the  pleas- 
ure of  the  city  council;  that  the  city  also,  by  its  charter,  had 
the  power  to  tax,  regulate,  or  restrain  and  prohibit  the  running 
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at  large  of  dogs,  and  to  authorize  their  destruction  when  at 
large  contrary  to  ordinance;  that  in  July,  1888,  the  said  city, 
by  and  through  its  city  council,  passed  an  ordinance  prohibit- 
ing thereafter  the  running  at  large  of  dogs  without  being  rauz- 
aled,  within  its  corporate  limits,  between  the  let  of  July  and 
the  20th  of  September  of  each  year,  and  requiring  and  making 
it  the  duty  of  the  city  marshal  and  any  policeman  to  kill  any 
such  dog  when  found  so  running  at  large;  that  said  city,  by 
and  through  the  city  council,  employed  and  appointed  one 
Thoiuas  Beatis  to  kill  dogs  under  said  ordinance,  agreeing  to 
pay  him  a  certain  stipulated  sum  per  month  for  his  services, 
the  said  Beatis  then  being  in  the  employ  and  subject  to  the 
orders  of  the  city;  that  at  the  time  and  after  the  passage  of 
said  ordinance,  the  said  city,  acting  by  and  through  the  city 
council,  made  it  the  duty  of  and  ordered  the  said  Beatis  to 
go  upon  the  public  streets,  alleys,  and  highways  of  the  city, 
and  kill  all  dogs  found  running  at  large  without  being  muz- 
zled; that  about  the  24th  of  August,  1888,  while  the  said  Beatis 
was  in  the  employ  and  service  of  the  city,  and  acting  in  the 
scope  of  his  employment,  and  while  executing  and  carrying 
out  the  express  orders  and  commands  of  the  city  in  killing 
a  dog  running  at  large  without  a  muzzle  on  one  of  the  streets 
of  the  city,  he,  the  said  Beatis,  recklessly,  negligently,  and 
jcarelessly  shot  oflf,  discharged,  and  fired  a  double-barrel  shot- 
gun, loaded  with  powder  and  shot  (the  shot  being  of  the  de- 
nomination commonly  called  large  goose-shot),  on  and  along 
one  of  the  most  public  streets  in  the  city,  where  people  were 
and  are  constantly  passing  in  the  discharge  of  the  duties  of 
their  various  avocations;  that  the  said  Beatis,  in  so  negli- 
gently, carelessly,  and  recklessly  shooting  on  and  along  said 
public  street,  in  carrying  out  the  orders  of  the  eity,  as  afore- 
said, inflicted  upon  plaintiflF  two  painful  and  serious  wounds. 
Then  follow  the  allegations  as  to  the  plaintiflf's  injuries,  suf- 
fering, and  loss. 

The  enactment  of  the  ordinance  referred  to  in  the  petition 
was  an  exercise,  by  the  city,  of  its  police  power.  Its  purpose 
was  to  secure  the  safety,  health,  and  welfare  of  the  public. 
Beatis,  the  man  whose  act  was  complained  of,  was  not,  there- 
fore, a  mere  servant  or  employee,  though  the  petition  so  de- 
nominates him.  He  occupied  the  attitude  of  a  policeman 
engaged  in  the  enforcement  of  an  ordinance  of  the  city.  In 
such  a  case,  the  maxim  respondeat  superior  does  not  apply. 
Where  a  city  acts  as  the  agent  of  the  state,  it  becomes  the 
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representative  of  sovereignty.  It  is  not  acting  in  the  manage- 
ment  of  its  private  or  corporate  concerns,  but  in  the  interest 
of  the  public,  and  as  the  guardian  of  the  health,  peace,  con- 
venience,  and  welfare  of  the  public.  Under  such  circum- 
stances, it  is  not  liable  for  the  acts  of  its  officers  or  employees 
engaged  in  the  execution  of  its  ordinances:  2  Dillon  on  Muni- 
cipal Corporations,  sec.  975;  Culver  v.  City  of  Streator,  130 
111.  238,  and  the  numerous  authorities  there  cited;  Harrison 
V.  ColumbtiSf  44  Tex.  418;  Keller  v.  Corpus  Chrisii,  60  Tex. 
614;  32  Am.  Rep.  613;  Conway  v.  Beaumont,  61  Tex.  12;  Qal- 
veston  V.  Posnainsky,  62  Tex.  130;  50  Am.  Rep.  617;  Corsicana 
V.  White,  67  Tex.  382. 

The  judgment  should  be  affirmed. 

Municipal  Corforations  —  Liability  ran  NKaLionMT  ob  Wbonufui. 
Acrrs  or  Offioebs,  Agents,  or  Servants.  —  For  an  exhanstire  discussion 
of  this  subject,  see  elaborate  note  to  Ooddard  v.  Harjtswell,  30  Am.  St.  Bep. 
876.  A  municipal  corporation  is  not  liable  for  injuries  resulting  from  the 
negligent  driving  of  a  hose-reel  on  its  way  to  a  fire,  though  the  fire  depart- 
ment is  under  the  management  of  the  city,  and  the  driver  is  in  its  employ: 
Alexatuier  r.  Vickaburg,  68  Miss.  664.  As  to  the  powers  and  functions  of  a 
municipal  corporation  of  a  governmental  nature,  it  is  not  liable  for  damages 
caused  by  the  wrongful  acts  or  negligence  of  its  officers  or  servants:  Broum 
T.  OuyandoUe^  34  W.  Va.  299;  see  also  Bronaan  v.  Washington^  57  Conn.  346. 


SwBBNBT   V.   Gulp,   Colorado,   and    Santa    Fb 
Eailway  Company. 

[m  Tbxas,  433.] 

Railroad  Companies  —  Section-foreman  as  Vice-pbinctpal.  — A  rail- 
way  section-foreman,  having  power  to  control,  employ,  and  discharge 
the  men  under  him,  occupies  the  position  of  vice-principal  as  to  thera, 
in  so  far  as  they  are  affected  by  his  acts.  He  is  the  representative  of  the 
railway  company  in  the  performance  of  any  act,  service,  or  duty  in 
the  line  of  his  employment,  and  no  distinction  can  be  drawn  between 
the  performance  of  those  higher  duties  intrusted  to  him  specially,  and 
those  of  an  ordinary  character,  which  both  he  and  the  subordinate  ser* 
vants  under  him  are  in  the  habit  of  indiscriminately  performing. 

Master  and  Servant  —  Liability  of  Master  for  Act  of  Vice-princi- 
pal. —  When  a  subordinate  employee  is  injured  through  the  negligence 
of  a  vice-principal,  the  master  is  liable  in  the  same  manner  as  if  he  bad 
been  personally  present  and  committeil  the  negligent  act  himself. 

Railroad  Companies  —  Liability  for  Negligence  of  Vice-principal. — 
A  railway  section-foreman,  having  power  to  control,  employ,  and  dis- 
charge the  men  under  him,  is  a  vice-principal,  and  nut  a  ft  How -servant 
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with  them,  and  the  railway  company  is  liable  for  his  negligent  »«♦  in 
throwing  back  an  open  switch,  whereby  ona  of  the  men  under  hit 
control  is  injured. 

6.  0.  Randell,  for  the  appellant. 
J.  W.  Terryu  for  the  appellee. 

Marr,  J.,  Section  A.  "The  appellant,  as  plaintiff  below, 
brought  this  suit  on  the  nineteenth  day  of  April,  1889,  against 
appellee,  defendant  below,  to  recover  damages  for  personal 
injuries  to  appellant  to  the  amount  of  twenty  thousand  dol- 
lars, sustained  by  appellant  while  in  the  employ  of  appel- 
lee as  section-hand  on  appellee's  railway,  on  the  twenty-ninth 
day  of  August,  1888,  in  the  city  of  Gainesville,  Cooke  County, 
Texas,  said  injuries  being  caused  by  the  gross  carelessness 
and  negligence  of  appellee,  through  its  agent  James  Murphy, 
section-foreman." 

The  court  decided  the  case  in  favor  of  the  defendant,  upon 
the  ground  that  said  Murphy  and  the  plaintiff  were  fellow- 
servants  of  a  conimon  master  in  reference  to  the  particular 
acts  which  were  negligently  performed  by  Murphy  and  caused 
the  injury  to  the. plaintiff.  Murphy  was  the  foreman  of  the 
section  '*  gang,"  and  he  had  been  invested  by  the  defendant 
with  authority  to  employ  and  discharge  the  employees  in  his 
"gang."  The  plaintiff  was  one  of  these,  and  was  working 
under  him,  and  subject  to  his  orders,  at  the  time  when  he 
received  the  injuries,  on  account  of  the  negligence  of  said 
foreman,  of  which  con)plaint  is  made  in  this  suit. 

It  appears  that  upon  the  day  of  the  injury  "Murphy  and 
some  of  the  employees  upon  one  hand-car,  and  the  plaintiff 
and  other  employees  upon  another  hand-car,  were  all  going  to 
a  certain  point  on  defendant's  road,  "  where  they  were  to  work 
that  day,"  Murphy's  car  being  in  advance.  Arriving  at  a 
switch,  Murphy  dismounted,  "in  order  to  throw  the  switch, 
so  that  the  hand-cars  might  pass  onto  the  main  line  of  the 
road."  The  "first  hand-car  passed  safely,  but  as  the  second 
car  (the  one  upon  which  the  plaintiff  was  riding),  was  enter- 
ing upon  the  main  line,  and  before  it  had  cleared  the  switch, 
said  Murphy  threw  the  switch  back,  thereby  causing  the  said 
hand-car  to  jump  the  track,  and  causing  the  handle  of  the  car 
to  strike  plaintiff  and  throw  him  violently  upon  the  ground. 
Plaintiff  was  guilty  of  no  negligence,  but  Murphy  was  guilty 
of  negligence  in  throwing  the  switch,"  as  before  indicated. 

The  above  summary  is  taken  from  the  judge's  findings  of 
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facts,  and  it  is  not  controverted  that  the  evidence  amply  sup- 
ports the  findings.  The  court  further  found  that  the  plaintiflf 
had  been  damaged,  on  account  of  the  injuries,  in  the  sum  of 
$750;  and  the  judge  says  "that  if,  in  my  judgment,  the  de- 
fendant was  liable  for  the  injuries  sustained  by  the  plaintiff, 
I  would  render  judgment  for  him  for  $750";  but  as  Murphy, 
in  his  opinion,  "in  throwing  the  switch,  was  acting  in  the 
capacity  of  a  fellow-servant  and  co-laborer  of  the  plaintiff" 
(which  he  finds  as  a  matter  of  fact  and  of  law),  he  therefore 
rendered  judgment  in  favor  of  the  defendant.  In  the  conclu- 
sions of  fact,  the  court  below  furthermore  says:  '*  In  throwing 
said  switch,  said  Murphy  was  not  acting  in  the  line  of  his 
duty  as  section-foreman.  He  was  not  performing  a  duty  del- 
egated to  him  as  section-foreman.  It  is  customary  and  usual, 
on  defendant's  line  of  road,  for  switches  to  be  thrown  by  any 
of  the  employees  of  the  road  indiscriminately,  or  by  the  sec- 
tion-foreman, just  as  convenience  might  suggest,  the  section- 
foreman  throwing  switches  when  more  convenient  for  him  to 
do  so  than  for  some  of  the  other  hands,  and  vice  versa.  In 
throwing  the  switch  which  caused  the  injury  to  plaintiff,  said 
Murphy  was  acting  as  a  fellow-servant  and  co-laborer  of 
plaintiff,  and  in  no  other  capacity." 

The  plaintiff  has  appealed,  assigned  errors  in  the  findings 
of  the  court  below,  and  asks  that  the  judgment  be  reversed, 
and  rendered  in  his  favor.  There  is  sufficient  evidence  in  the 
record  to  sustain  the  findings  of  fact  of  the  court  below  as 
above  set  forth;  but  we  think  that  whether  Murphy  should  be 
regarded  as  a  vice-principal  of  the  defendant,  or  a  mere  fellow- 
servant  of  the  plaintiff,  at  the  time  of  the  injury,  and  in  the 
performance  of  the  act  which  caused  the  inju  y,  is  a  question 
of  law  to  be  determined  from  the  facts  of  the  case.  The  doc- 
trine relied  upon  by  the  appellee  to  support  the  judgment  of 
the  court  below  —  that  a  vice-principal,  or  alter  ego,  of  the_ 
master  should  only  be  considered  as  occupying  that  relation 
in  reference  to  those  non-assignable  duties  of  the  master  which 
the  law  devolves  upon  him,  such  as  employing  competent 
servants  and  providing  suitable  machinery,  etc.  —  seems  to 
have  been  expressly  repudiated  by  the  courts  of  this  state: 
Missouri  Pac.  R'y  Co.  v.  Williams^  75  Tex.  4;  16  Am.  St.  Rep. 
867;  Galveston  etc.  R'y  Co.  v.  Smith,  76  Tex.  611;  18  Am.  St. 
Rep.  78;  Nix  v.  Texas  Pac.  R'y  Co.,  82  Tex.  473;  27  Am.  St. 
Rep.  897.  The  weight  of  the  authorities  elsewhere  may  sup- 
port this  doctrine,  and  in  the  case  of  Galveston  etc.  R'y  Co.  v. 
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Farmery  73  Tex,  85,  there  are  expressions  used  in  the  opinion 
which  seem  to  recognize  the  correctness  of  the  rule  now  con- 
tended for  by  the  appellee's  counsel,  but  the  point  was  not 
decided  by  the  court:  Bishop  on  Non-Contract  Law,  sees. 
661-665,  and  cases  cited;  Chicago  etc.  R.  R.  Co.  v.  May,  108 
111.  288.  Upon  the  direct  authority  of  the  decision  in  Mis- 
souri Pac.  R'y  Co.  v.  Williams,  75  Tex.  4, 16  Am.  St.  Rep.  867, 
there  can  be  no  doubt  that  Murphy  was  a  vice  principal  of  the 
defendant,  and  not  the  fellow-servant  of  the  plaintifif.  Such 
relation  being  established,  the  three  oases  first  cited  as 
adopted  by  the  supreme  court  lead  to  the  conclusion  that 
Murphy  should  be  held  to  have  been  the  representative  of  the 
defendant  in  the  performance  of  any  act,  service,  or  duty  for 
the  defendant  in  the  line  of  his  employment,  and  that  no  dis- 
tinction should  be  drawn  bet.ween  the  performance  of  those 
higher  duties  intrusted  to  him  specially,  and  those  of  an  or- 
dinary character,  which  both  he  and  the  subordinate  servants 
and  employees  under  him  were  in  the  habit  of  indiscriminately 
performing.  In  other  words,  when  he  negligently  injured 
the  plaintiff,  the  law  viewed  his  act  in  the  same  light  as  if 
the  master  had  been  personally  present  and  committed  the 
negligent  act  himself;  and  in  the  latter  contingency,  no  one 
would  doubt  the  liability  of  the  master. 

The  rule  upon  the  subject,  and  the  reasons  for  the  rule  as 
adopted  in  this  state,  will  be  found  to  have  been  expounded 
and  explained  by  Judge  Gaines  in  delivering  the  opinion  of 
the  court  in  Missouri  Pac.  R^y  Co.  v.  Williams,  75  Tex.  4,  16 
Am.  St.  Rep.  867,  and  we  need  not  quote  the  language. 

In  Nix's  case,  cited  above,  the  attempt  was  made  by  the  rail- 
way company  to  limit,  in  effect,  the  powers  of  the  vice  princi- 
pal to  the  "  non-assignable  duties,"  but  the  position  was  not 
sustained  by  this  court  nor  the  supreme  court.  The  decision 
in  Williams's  case  was  reaffirmed,  and  attention  was  point- 
edly called  to  the  fact  that  the  supreme  court  had  but  par- 
tially adopted  the  opinion  of  the  commission  in  the  case  of 
Galveston  etc.  R'y  Co.  v.  Smith,  76  Tex.  618;  18  Am.  St.  Rep. 
78. 

In  this  state  of  the  authorities  m  Texas,  we  do  not  think 
that  the  question  in  hand  should  be  treated  as  an  original  one. 
We  feel  bound  by  the  foregoing  decisions,  and  therefore  hold 
that  the  court  below  erred  in  denying  the  liability  of  the  de- 
fendant for  the  negligence  of  Murphy  under  the  facts  in  evi- 
dence, upon  the  ground  that  he  was  a  mere  "  co-laborer  and 
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fellow-servant  of  the  plaintifiF."  Nothing  remains  to  be  done, 
in  this  view  of  the  case,  but  to  reverse  the  judgment,  and  ren- 
der one  in  favor  of  the  plaintiff,  as  there  is  no  controversy 
about  the  fact  of  negligence  and  the  amount  of  the  damages 
^s  fixed  by  the  district  court. 

We  think,  therefore,  that  the  judgment  should  be  reversed, 
and  here  rendered  in  favor  of  the  appellant,  against  the  ap- 
pellee, for  the  sum  of  $750,  and  all  costs  of  this  suit,  for  all  of 
which  execution  may  issue  as  the  law  directs,  etc. 


Master  and  Servant  —  Foreman  of  Railroad  Laborers,  whether 
Vice-principal  or  Fellow-seuvant.  —  A  foreman  having  charge  of  la- 
borers  engaged  in  removing  a  railroad  company's  building  is  a  vice-principal 
of  the  company,  and  not  a  fellow-servant  of  the  laborers:  Sullivan  v.  Hanni' 
bal  etc.  R.  E.  Co.,  107  Mo.  66;  28  Am.  St.  Rep.  389,  and  note  with  cases  dia- 
cussing  this  subject  collected;  Colorado  etc.  Ry  Co.  v.  O'Brien,  16  Col.  219. 

Master  and  Servant  —  Liability  of  Master  for  Negligence  ob" 
Vice-principal. — A  master  cannot,  by  delegating  the  performance  of  hia 
duties  to  another,  relieve  himself  from  liability  for  injuries  resulting  from 
the  negligence  of  his  vice-principal  in  the  exercise  of  such  duties,  but  must 
respond  in  damages  for  them:  McElligott  v.  Bandolph,  61  Conn.  157;  29  Am. 
St.  Rep.  181,  and  note;  Sullivan  v.  Hannibal  etc.  R.  R.  Co.,  107  Mo.  66;  23 
Am.  St.  Rep.  388,  and  note;  International  etc.  R'y  Go.  v.  Prince,  77  Tex.  5G0; 
19  Am.  St.  Rep.  795;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409;  1» 
Am.  St.  Rep.  180,  and  note;  Miller  v.  Southern  Pacific  Co.,  20  Or.  285.  Sea 
extended  note  to  Adams  r.  Iron  Cliffa  Co.,  18  Am.  St.  Rep.  455. 
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[84  Texas,  450.] 

LiBBL.  —  All  Persons  are  Liable  Who  Engage  in  Poblishino  or  Oir. 
CULATING  a  libel;  and  by  reason  of  the  doctrine  of  the  several  liability 
of  tort-feasors,  the  remedy  may  be  pursued  against  one  or  more  of  thoa* 
guilty  of  the  wrong. 

Libbl  —  Liability  of  Corporation.  —  A  corporation  is  civilly  liable  for  » 
libel;  and  if  it  publishes  and  circulates  a  libel  by  the  aid  and  assistance 
of  others,  all  are  equally  liable  in  a  civil  action,  either  jointly  or  sey- 
erally. 

Libel.  —  Liability  of  M  embers  of  Corporation  for  a  libel  published  by  it 
does  not  arise  from  the  fact  that  they  are  share-holders  or  member* 
alone,  but  springs  only  from  their  active  agency  in  producing  and  cir- 
culating the  libel. 

Libel  by  Corporation  —  Liability  of  Stockholders.  —  When  a  libel  U 
published  and  circulated  by  a  newspaper  corporation,  its  stockholder* 
and  officers  are  not  liable  from  the  mere  fact  of  their  membership^ 
therein.  To  render  them  responsible  for  such  libel,  it  must  also  b* 
shown  that  they  in  some  way  aided,  assisted,  and  advised  its  publication 
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•r  oircniatlon,  or  that  their  duties  to  the  corporation  are  of  snch  charac> 
ter  and  nature  as  to  charge  them  with  the  performance  of  functions  con* 
«eming  the  publication  or  circulation  of  the  paper,  whereby  they  knew, 
or  should  have  known,  of  the  publication  or  circulation  of  such  libel. 

LiBKU — Words  Which  Imfcts  Guilt  o»  Crime  punishable  with  im- 
prisonment are  actionable  per  ae,  without  making  the  charge  in  express 
terms.  They  are  actionable  if  they  consist  of  a  statement  of  facts  which 
would  naturally  and  presumably  be  understood  by  the  hearers  or 
readers  as  a  charge  of  such  crime. 

Libel  —  Words  Aotiomablb  pbr  Sa.  —  A  newspaper  publication  falsely 
stating  that  a  certain  person  or  persons  "  were  arrested  and  lodged  in 
jail  to-day,  on  charge  of  theft,"  is  libelous,  and  actionable  p«r  ae. 

LiBBL  —  Actual  Damaqhs  Rkcoveeabls  without  Proof  o»  Malicb. — 
When  defamatory  and  libelous  words  charge  an  actionable  crime,  actual 
damages,  including  mental  suffering  and  loss  of  character,  are  recover- 
able,  even  in  the  absence  of  malice. 

Libel  —  Prbsumption  of  Injury.  —  It  is  presumed,  without  proof  of  dam- 
age, that  the  unauthorized  publication  of  actionable  words  charging  an 
infamous  crime  injures  the  character,  reputation,  and  mental  feelings  of 
the  party  against  whom  the  libel  is  directed. 

Summerlin  and  Wise,  and  L.  N.  Walthall,  for  the  appellants. 

Fisher,  J.,  Section  B.  This  is  a  suit  by  appellee  against 
A.  H.  Belo,  J.  J.  Hand,  and  D.  C.  Jenkins,  composing  the  firnai 
of  A.  H.  Belo  &  Co.,  to  recover  damages  for  a  libel  alleged  to 
have  been  published  and  circulated  by  A.  H.  Belo  &  Co.,  in 
the  Galveston  News,  on  the  tenth  day  of  February,  1887.  De- 
fendants answered,  alleging,  in  substance,  that  A.  H.  Belo  & 
Co.  was  a  corporation  at  the  time  of  said  publication,  and 
that  the  individuals  sued  were  not  personally  liable  for  the 
acts  of  the  corporation;  that  the  libelous  matter  was  retracted; 
that  they  entertained  no  malice  toward  the  plaintiff,  and  that 
fiaid  publication  was  innocently  made,  under  a  mistake;  that 
the  words  were  not  actionable,  and  that  plaintiff  has  sustained 
no  damages.  The  death  of  Hand  was  suggested,  and  the  case 
as  to  him  dismissed.  Judgment  was  rendered  in  favor  of 
appellee  against  A.  H.  Belo  and  D.  C.  Jenkins  for  the  sura  of 
five  hundred  dollars  and  costs  of  suit. 

It  is  here  contended  that  it  was  error  to  render  judgment 
against  A.  H.  Belo  and  D.  C.  Jenkins,  because  they  were  not 
parties  to  the  publication  and  circulation  of  the  alleged  libel, 
but  that  it  was  the  act  of  A.  H.  Belo  &  Co.,  a  corporation. 

All  persons  engaged  in  publishing  and  circulating  a  libel 
are  responsible  therefor;  and  by  reason  of  the  doctrine  of  the 
•everal  liability  of  tort-feasors,  the  remedy  may  be  pursued 
•gainst  one  or  more  of  those  guilty  of  the  wrong.  It  was  evi- 
dently the  supposed  application  of  this  principle  of  law  that 
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influenced  the  trial  court  in  submitting  this  case  to  the  jury 
and  in  permitting  a  recovery  to  be  had  against  the  appellants. 
It  is  the  law  in  this  state  that  a  corporation  may  be  civilly 
responsible  for  libel:  Missouri  Pac.  R^y  Co.  v.  Richmond,  73 
Tex.  572;  15  Am.  St.  Rep.  794.  If  a  corporation  publishes 
and  circulates  a  libel  by  the  aid  and  assistance  of  others^ 
they  are  equally  guilty,  and  will  be  held  liable,  either  jointly 
or  severally,  as  the  pleader  may  elect.  Their  liability  doea 
not  grow  out  of  the  fact  that  they  are  stockholders  or  mem- 
bers of  the  corporation,  but  springs  from  their  active  agenc} 
in  producing  and  circulating  the  libel.  It  is  the  corporation 
that  is  the  publisher,  and  not  the  persons  constituting  its 
membership.  Simply  to  show  that  persons  are  stockholders 
and  officers  of  the  publishing  corporation  will  not  make  them 
responsible  for  libelous  publications  appearing  in  the  paper^ 
unless  it  is  shown  that  they  in  some  way  aided  and  assisted 
and  advised  its  publication  or  circulation,  or  unless  their  du- 
ties as  officers  of  the  concern  were  of  such  character  as  charges 
them  with  the  performance  of  functions  concerning  the  publi- 
cation and  circulation  of  the  paper,  —  such  duties  being  of 
such  a  nature  that  the  law  would  imply  that  such  officer 
knew  or  should  have  known  of  the  publication  of  such  libel- 
ous matter.  Applying  these  principles  to  the  facts  of  this 
case,  we  find  the  evidence  fails  to  connect  either  of  the  appel- 
lants with  the  publication  or  circulation  of  the  paper  contain- 
ing the  libel,  or  that  their  duties  as  members  or  officers  of  the 
corporation  were  of  such  character  that  the  law  would  impute 
to  them  an  agency  in  its  publication  ©r  circulation.  For  this 
reason,  we  reverse  this  case. 

In  view  of  another  trial,  we  will  briefly  notice  some  of  the 
questions  presented  in  the  remaining  assignments.  This  is 
the  libel  complained  of:  "Gregorio  Narvalle  and  Joe  Fuller, 
a  hack-driver,  were  arrested  and  lodged  in  jail  to-day,  oa 
charge  of  theft.** 

It  is  insisted  by  appellant  "that  these  words  are  not  ia 
themselves  actionable;  and  the  evidence  showing  no  malice  or 
special  injury,  that  appellee  was  not  entitled  to  recover,  and 
that  the  only  element  of  actual  damages  shown  is  mental 
sufferings  and  that  recovery  cannot  be  had  alone  for  such 
damages." 

Words  whicii  impute  that  the  plaintiff  has  been  guilty  of  a 
crime  punishable  with  imprisonment  are  actionable  per  se.  It 
is  not  necessary  that  the  words,  to  be  actionable  per  ««,  should 
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make  the  charge  in  express  terms.  They  are  actionable 
if  they  consist  of  a  statement  of  facts  which  would  naturally 
and  presumably  be  understood  by  the  hearers  as  a  charge 
of  crime:  13  Am.  &  Eng.  Ency.  of  Law,  347-353.  We  are  of 
opinion  that  the  words  charge  an  actionable  crime.  If  the 
defamatory  words  charge  an  actionable  crime,  and  it  is  shown 
that  there  is  in  fact  an  entire  absence  of  malice,  actual  dam- 
ages are  nevertheless  recoverable  to  the  extent  that  will  com- 
pensate the  party  for  his  injuries:  Cooley  on  Torts,  sec.  209; 
Republican  Pub.  Co.  v.  Mosman,  15  Col.  399;  3  Sutherland  on 
Damages,  642.  When  the  nature  of  the  charge  is  actionable, 
as  in  this  case,  the  law  will  assume,  if  the  publication  is  un- 
authorized, that  the  plaintiff  has  been  injured  in  his  character 
and  feelings;  and  evidence  of  damages  in  this  respect  is  not 
required,  as  the  law  will  presume  that  such  loss  resulted:  3 
Sutherland  on  Damages,  642,  643,645,  646,  668,  669;  13  Am. 
<fe  Eng.  Ency.  ol  Law,  490;  Boldt  v.  Budwig,  19  Neb.  744; 
Chesley  v.  Tompson,  137  Mass.  137;  Marble  v.  Chapin,  132 
Mass.  226;  Mahoney  v.  Belford,  132  Mass.  393. 

We  are  not  required,  in  this  case,  to  decide  whether  plain- 
tiff can  recover  damages  on  evidence  alone  showing  mental 
Buffering.  The  effect  of  the  libel  in  charging  an  actionable 
crime  upon  the  character  and  reputation  of  the  plaintiff  con- 
stitutes one  of  the  principal  elements  of  damages  that  the 
law  recognizes  are  recoverable  in  all  cases  where  the  publi- 
cation is  unauthorized.  This  is  upon  the  theory  that  the 
recovery  is  given  m  pecuniary  satisfaction  for  the  loss  of 
character  and  reputation.  Considering  this  one  of  the  ele- 
ments of  compensatory  damages  that  are  recoverable,  we 
think  it  is  permissible  to  consider,  in  connection  therewith,  as 
a  proper  item  of  damages,  the  injured  feelings  of  the  party 
resulting  from  such  publication.  But,  in  this  connection,  the 
appellant  contends  that  it  is  shown  by  the  testimony  of  ap- 
pellee that  he  suffered  no  loss  to  his  character  or  reputation 
by  reason  of  the  libeL  We  do  not  so  construe  the  evidence. 
But  if  susceptible  of  this  construction,  we  do  not  believe  the 
law  will  permit  the  evidence  to  have  the  effect  contended  for. 
The  presumption  of  the  law  is,  that  the  unauthorized  pub- 
lication of  actionable  words  charging  an  infamous  crime 
injures  the  character  and  reputation  of  the  party  against 
whom  the  libel  is  directed.  This  presumption  that  the  law 
creates  cannot  be  dispelled  simply  by  the  opinion  of  the 
party  that  it  does  not  exist  in  his  case.     Injuries  resulting  to 
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his  character  and  feelings  need  not  be  proved,  in  order  to 
permit  a  recovery.     Such  injuries  are  presumed. 

We  think  there  was  error  in  permitting  the  witness 'to  tes- 
tify as  to  what  occurred  between  the  appellee  and  the  witness 
Garrett.  It  was  no  part  of  the  res  gestae,  and  was  an  occur- 
rence that  had  nd  connection  with  Garrett's  duties  as  agent 
for  appellants. 

The  conduct  of  counsel,  in  his  argument  to  the  jury  in 
referring  to  the  case  of  Belo  v.  Wren,  63  Tex.  686,  and  his 
remarks  in  connection  therewith,  were  not  justified  by  the 
evidence,  and  were  extremely  reprehensible,  and  should  not 
have  been  permitted  by  the  court. 

The  error  in  the  verdict  will  not  likely  occur  in  another 
trial. 

We  conclude  the  case  should  be  reversed,  and  so  report  it. 


TiiBEL.  —  Parties  Defendant  in  Aci'ions  for:  See  extended  note  to  Jfc» 
AlUster  V.  Detroit  Free  Press  Co.,  15  Am,  St.  Rep,  333,  An  action  for  libel 
may  be  maintained  against  two,  if  the  ofifense  be  a  joint  act  of  both:  Harris 
V,  Huntiuijton,  2  Tyler,  129;  4  Am,  Dec.  72S;  extended  note  to  .4 Wric/j  ▼. 
Press  Printing  Co.,  86  Am,  Dec,  89, 

Libel — Liability  of  Corporation  for. — A  corporation  may  become 
civilly  liable  in  damages  for  libel:  Missouri  Pac.  R'y  Co.  v.  Richmond,  73 
Tex.  5G8;  15  Am.  St,  Rep.  794,  and  note;  Evening  Journal  Ass'n  v,  McDer- 
mott,  44  N.  J.  L.  430;  43  Am.  Rep.  392;  Johnson  v.  St.  Louis  Dispatch  Co., 
65  Mo.  o.i'J;  27  Am.  Rep.  293;  Aldrich  v.  Press  Printirig  Co.,  9  Minn.  133; 
80  Am.  Dec.  84,  and  extended  note,  Allen  v.  News  Pub.  Co.,  81  Wis.  120, 
declares  that  the  malice  of  the  editor  of  a  newspaper  in  composing  a  libelous 
ariicle  for  publication  is  the  malice  of  the  corporation  owning  and  publish- 
ing tlif  paper,  and  holds  the  corporation  liable  therefor. 

LiBKL  —  Publication  Charging  Crime.  — A  newspaper  publication  char- 
ginu'  that  a  jury  have  perjured  themselves  in  rendering  a  verdict  ia  libelous: 
Welch  V.  Tribune  Pub.  Co.,  83  Mich.  661;  21  Am.  St.  Rep.  629,  and  note.  A 
party  cannot  be  subjected  to  the  wrong  and  outrage  of  a  false  publication  of 
his  arresc  and  imprisonment  looking  toward  his  guilt,  without  a  remedy: 
McAlUslpr  V.  Detroit  Free  Press  Co.,  76  Mich,  338;  15  Am,  St,  Rep.  318,  and 
extended  note.  The  words  of  a  publication  may  be  true,  yet  if  the  sense  of 
the  publication  is  to  impute  a  crime,  it  is  libelous:  Democrat  Pub.  Co.  v. 
Jones,  83  Tex.  302.  When  a  man  is  charged,  in  a  newspaper,  with  doing 
what,  if  done  by  him,  can  be  notiiing  else  but  a  crime,  it  cannot' be  said  not 
to  involve  a  criminal  charge  because  other  persons  might  not  be  so  guilty: 
Park  T.  Detroit  Free  Press  Co.,  72  Mich.  560;  16  Am.  St.  Rep.  644. 

LiBKL  —  Damages  Recoverable  for.  —  For  a  full  discussion  of  this  sab- 
ject,  see  extended  notes  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am,  St. 
Rep,  339,  and  TerwilUger  v.  Wands,  72  Am,  Dec.  426.  In  the  absence  of  an 
allegation  of  special  damages  in  libel,  the  plaintiff  can  recover  such  damages 
as  are  the  natural  result  of  the  libelous  publication  upon  his  character,  repu- 
tation,  and  feelings:  McDuff\.  Detroit  etc.  Journal  Co.,  84  Mich.  1;  22  Am. 
St.  Kep.  673;  Stewart  v.  Minnesota  Tribune  Co.,  40  Minn.    101;  12  Am.   St. 
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Rep.  696.  Where  the  libel  is  not  actionable  per  se,  mental  angnish  cannot 
be  allowed  as  a  part  of  the  damage,  without  proof  of  some  other  injury: 
Hirahfiold  v.  Forth  Wort  Nat.  Bank,  83  Tex.  452;  29  Am.  St.  Rep.  660,  and 
note.     See  Burt  v.  Advertiser  etc.  Co.,  154  Mass.  238. 

Libel  —  Pkesumption  of  Damage.  —  From  a  libelous  publication  the  law 
implies  malice  a^id  infers  damages:  Byam  t.  Collins,  111  IL  Y.  143;  7  Am. 
St.  Rep.  726,  and  note. 


Hardy  v,  Bbaty. 

[84  Texas,  562.] 

Judgments  —  Constructivk  Service  —  Collateral  Attack.  —  A  Judg- 
ment rendered  by  a  court  of  competent  jurisdiction  upon  citation  by 
publication  is  not  open  to  collateral  attack  on  the  ground  that  the  affi- 
davit for  publication  is  insufhcieut. 

Judgments  —  Pkesumption  upon  Collateral  Attack. — In  a  collateral 
attack  upon  a  domestic  judgment  of  a  court  of  general  jurisdic  ion, 
every  presumption  will  be  indulged  in  favor  of  the  jurisdictio-i  of  the 
oourt  and  the  validity  of  the  judgment;  and  when  it  does  not  .  .nerwise 
appear,  it  will  be  presumed  that  the  court  ascertained  all  fact^  neces- 
sary to  the  exercise  of  its  jurisdiction.  In  order  for  such  attack  to 
prevail,  it  must  affirmatively  appear  tliat  the  facts  essential  to  the  juris- 
diction of  the  court  did  not  in  fact  exist. 

Judgments  upon  Constructive  Service  —  Presumptions  in  Favor  of. 

—  Judgments  rendered  upon  constructive  service  by  publication  are 
given  the  same  conclusive  effect  and  are  entitled  to  the  same  favorable 
presumptions  as  judgments  upon  personal  service. 

TsiSPASS  TO  Try  Title, — The  remedy  of  trespass  to  try  title  is  broati 
enough  to  embrace  every  character  of  litigation  affecting  title  to  real 
estate. 

Tkispass  TO  Trt  Titlr  —  Judgment  in  Rem  —  Constructive  Service 
UPON  Non-re-sidbnt  Minor.  —  An  action  of  trespass  to  try  title  to  au 
undivided  interest  in  a  tract  of  land  is  a  proceeding  in  rem,  and  a  judg- 
ment therein  rendered  upon  service  by  publication  upon  a  non-resident 
minor  heir  is  effective  to  fix  the  title  to  the  land  as  between  the  parties 
te  the  action. 

Judgments  in  Rem  against  Non-residents  upon  CoNSTRuenvs  Service. 

—  A  judgment  in  an  action  to  try  title  to  an  undivided  interest  in  land, 
opon  service  by  publication  upon  non-resident  defendants,  is  valid,  so 
far  as  it  affects  the  title  to  such  land. 

Judgments  in  Personam  against  Non-residents  by  Construchve  Sbr- 
Tics. — A  judgment  against  non-residents  in  pernonam  for  costs,  upon 
service  by  publication,  in  an  action  to  try  title  to  an  undivided  interest 
in  land,  is  without  jurisdiction,  and  a  sale  ander  it  is  void. 

8.  H.  Lumpkin,  for  the  appellants. 

Qillette  and  MurreU,  and  D.  H.  Hewlett,  for  the  appellees. 

Fisher,  J.,  Section  B.     This  suit  is  for  partition  of  th© 
Joseph  L.  Wilson  640  acres  survey  of  land,  brought  by  appel- 
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lants  against  the  unknown  heirs  of  F.  H.  Alley,  and  against 
appellees,  J.  R.  Beaty  and  A.  W.  Barfort,  February  9,  1889. 
Thomas  Jones  and  Mary  Taylor  and  her  husband,  C.  W.  Tay- 
lor, intervened,  and  disclaimed  as  to  certain  lands  described 
in  the  petition,  and  set  up  title  to  the  remainder.  Beaty  set 
up  exclusive  title  to  120  acres  by  metes  and  bounds,  and  Bar- 
fort  to  220  acres  out  of  the  south  half  of  the  survey,  and  both 
disclaimed  title  to  remainder  of  the  survey.  Both  plea<led 
the  statutes  of  three,  five,  and  ten  years'  limitation,  and  im- 
provements in  good  faith.  As  to  pleas  of  limitation,  plaintiffs 
pleaded  coverture,  and  not  guilty  to  plea  of  intervention.  The 
unknown  heirs  of  Alley,  by  their  guardian  ad  litem^  answer, 
and  adopt  the  allegations  of  plaintififs'  petition. 

Judgment  below  was  rendered,  against  appellants  and  the 
unknown  heirs  of  Alley,  in  favor  of  the  defendants,  and  also 
in  favor  of  interveners  for  320  acres  of  the  north  half  of  the 
survey,  and  removing  plaintiffs'  claim  as  a  cloud  in  the  inter- 
veners' and  defendants'  title,  and  vesting  the  title  to  the  land 
in  defendants  and  the  interveners. 

The  plaintiffs  and  the  unknown  heirs  of  Alley  assert  title 
to  the  land  as  the  heirs  of  Joseph  Wilson. 

The  defendants  and  the  interveners  assert  and  claim  title  to 
the  land  under  a  judgment  rendered  in  favor  of  G.  W.  Outler, 
against  the  heirs  of  Joseph  Wilson,  in  the  district  court  of 
McLennan  County,  Texas,  June  5,  1856,  divesting  the  heirs 
of  Wilson  of  an  undivided  half-interest  in  the  lands,  and 
vesting  title  thereto  in  Outler;  and  also  under  an  execution 
sale  of  the  interest  of  the  heirs  in  the  land  that  was  sold  un- 
der an  execution  for  costs  incurred  in  the  case  of  Outler  v. 
Heirs  of  Joseph  Wilson.  Outler  was  the  purchaser  of  the  un- 
divided half-interest  of  the  Wilson  heirs  in  the  land  at  this 
execution  sale.  The  defendants  and  interveners  claim  under 
Outler. 

The  court  below  instructed  the  jury  as  follows:  "That  if 
they  believed  that  the  plaintiffs  are  entitled  to  inherit  the  es- 
tate of  Andrew  J.  Wilson  or  Joseph  Wilson,  then  they  are  in- 
structed that  the  patent  deeds  and  judgment  executions  and 
return  thereon  read  in  evidence  are  sufficient  to  entitle  the 
defendants  and  the  interveners  to  recover  against  the  plain- 
tiffs and  the  unknown  heirs  of  F.  H.  Alley,"  and  instructed 
them  to  so  find. 

On  the  trial  below,  appellants  objected  to  the  introduction 
in  evidence  by  the  interveners  and  defendants  of  the  judg- 
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ment  rendered  in  the  case  of  Outlet  v.  Heirs  of  Joseph  Wilson^ 
and  to  the  execution  and  return  and  sheriff's  deed  executed  to 
Outler,  for  the  reasons:  1.  Because  it  aflSrinatively  appears 
from  the  said  record  in  cause  No.  127  that  the  district  court 
of  McLennan  County  had  no  jurisdiction  to  enter  said  judg- 
ment, for  the  reason  that  it  appears  that  the  foundation  of 
Baid  suit  No.  127  was  for  specific  performance  of  contract,  and 
not  a  proceeding  in  rem.  2.  Because  there  was  no  aflBdavit 
made,  as  shown  by  said  record,  to  authorize  the  issuance  of 
citation  for  publication,  as  attempted  in  said  cause.  3.  Be- 
cause it  appears  that  the  defendants  in  cause  No.  127  were 
attempted  to  be  cited  by  publication  as  unknown  non-resident 
heirs  of  Joseph  Wilson,  deceased.  4.  Because  the  said  writ 
of  citation  for  publication  was  defective,  in  that  it  did  not  give 
the  proper  names  of  the  parties  to  the  suit,  and  because  it  did 
not  give  a  brief  statement  of  the  cause  of  action,  as  required  by 
law,  and  because  said  unknown  heirs,  defendants  in  cause  No. 
127,  were  cited  to  answer  the  petition  of  J.  W.  Outler  instead 
of  G.  W.  Outler,  who  appears  to  be  the  judgment  creditor  in 
Baid  judgment.  5.  Because  the  district  court  of  McLennan 
County  did  not  have  jurisdiction  to  render  a  judgment  to  en- 
force a  specific  performance  of  a  contract  to  convey  land 
against  the  minor  heirs  of  a  decedent.  6.  Because  the  exe- 
cution under  which  the  land  was  sold,  and  the  sheriff's  deed 
conveying  the  land,  were  void,  because  the  judgment  under 
which  said  execution  was  issued  did  not  support  or  authorize 
the  issuance  of  execution,  and  because  the  sale  of  the  land 
under  the  writ  of  execution  was  made  after  the  return  day  of 
the  writ,  therefore  the  sale  is  void. 

The  court  overruled  these  objections,  and  admitted  the  in- 
struments in  evidence. 

Giving  the  charge  quoted,  and  admitting  these  instruments 
in  evidence,  are  assigned  errors.  This  presents  the  principal 
question  involved  in  the  case. 

In  order  to  ascertain  the  merits  of  these  assignments,  it  be- 
comes necessary  to  look  into  the  proceeding  had  in  the  case 
of  Outler  V.  Heirs  of  Joseph  WiUon.  J.  W.  Outler  filed  his  pe- 
tition in  the  district  court  of  McLennan  County  on  the  thir- 
teenth day  of  March,  1854,  wherein  he  alleged,  '*  that  Joseph 
L.  Wilson  feH  at  Goliad  in  1836,  and  was  thereby  entitled  to 
4,036  acres  of  land,  and  that  his  heir,  Joseph  Wilson,  then  a 
citizen  of  Alabama,  in  1850  entered  into  a  contract  with  pe- 
titioner to  go  to  Texas,  and  procure  the  lands  for  said  Joseph 
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Wilson,  and  by  the  terms  of  the  agreement,  for  and  in  con- 
sideration of  the  services  to  be  rendered  by  petitioner  in  pro- 
curing the  lands,  etc.,  he  was  to  have  one  half  of  the  lands, 
which  were  to  be  conveyed  to  him  by  Joseph  Wilson;  that  he 
came  to  Texas,  and  by  his  efforts  procured  patents  for  said 
lands  and  located  the  same;  that  before  he  returned  to  Ala- 
bama, and  after  he  had  procured  the  lands,  the  said  Joseph 
Wilson  died,  thereby  rendering  it  impossible  to  execute  him 
a  title." 

The  petition  asks  for  judgment  against  the  heirs  of  Joseph 
Wilson  for  one  half  of  the  lands,  and  that  title  thereto  be  de- 
creed in  him.  The  petition  describes  the  survey  in  controversy 
as  one  of  the  tracts  of  land  that  the  plaintiff  Outler  sought  to 
recover  a  half-interest  in. 

June  5,  1856,  judgment  was  rendered  in  favor  of  Outler 
against  the  heirs  of  Joseph  Wilson,  deceased,  for  one  half  of 
the  lands.     The  judgment  does  not  partition  the  lands. 

The  evidence  in  the  record  before  us  shows  with  reasonable 
certainty  that  the  appellants  are  the  surviving  heirs  of  Joseph 
Wilson,  and  that  at  the  time  the  petition  in  the  case  of  Outler 
V.  Heirs  of  Wilson  was  filed,  and  at  the  time  the  judgment 
was  rendered  in  that  case,  the  heirs  of  Wilson  were  non-resi- 
dents of  this  state,  and  that  at  such  time  Andrew  J.  Wilson, 
one  cf  the  heirs,  was  a  minor. 

The  following  paper  is  a  part  of  the  record  in  the  case  of 
Outler  V.  Heira  of  Wilson: — 
"The  State  of  Texas,  County  of  McLennan. 

"This  day  personally  came  and  appeared  before  A.  J.  Evans, 
clerk  of  the  district  court  of  said  county,  and  says  the  names 
of  the  heirs  of  Joseph  Wilson,  deceased,  are  unknown  to  affi- 
ant. A.  J.  Evans. 

"  J.  R.  Harris,  D.  C.  McL.  Co.,  T." 

It  is  contended  by  appellants  that  this  paper  purports  to 
be  the  only  affidavit  made  in  the  case  as  a  basis  for  the  cita- 
tion by  publication;  and  that,  as  an  affidavit,  it  is  insufficient, 
because  it  does  not  appear  to  be  sworn  to  by  any  one,  or  before 
any  officer;  and  that  it  is  so  vague  and  indefinite  as  to  render 
it  meaningless. 

We  are  of  opinion  that  this  paper  cannot  be  regarded  as  an 
affidavit  sufficient  in  law  for  any  purpose.  It  is  not  sworn  to 
by  any  one,  or  before  any  officer.  But  placing  this  construc- 
tion upon  this  paper  does  not  determine  that  the  court  did 
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not  have  jurisdiction  to  render  the  judgment.  The  judgment 
in  the  case  of  Outler  v.  Heirs  of  Wilson  was  rendered  in  a  do- 
mestic court  of  general  jurisdiction.  In  such  case  every  pre- 
sumption will  be  indulged  in  favor  of  the  jurisdiction  of  the 
court  and  the  validity  of  the  judgment;  and  where  it  does 
not  otherwise  appear,  it  will  he  presumed  that  the  court  as. 
certained  all  facts  necessary  to  the  exercise  of  its  jurisdiction: 
Treadway  v.  Eastburn,  57  Tex.  211. 

In  cases  of  this  kind,  in  order  for  a  collateral  attack  upon 
the  jurisdiction  of  the  court  and  the  validity  of  the  judgment 
to  prevail,  it  must  affirmatively  appear  that  the  facts  essential 
to  jurisdiction  did  not  in  fact  exist.  If  we  discard  this  paper, 
found  in  the  record,  as  an  insufficient  affidavit,  or  hold  it  to 
be,  as  we  do,  no  affidavit  at  all,  the  judgment  must  neverthe- 
less stand  when  collaterally  questioned^  because  the  law  pre- 
sumes that  a  proper  affidavit  was  made,  and  such  presumption 
will  exist  until  the  contrary  is  affirmatively  shown  by  some- 
thing contained  in  the  record. 

In  construing  the  effect  of  judgments  rendered  upon  con- 
structive service  by  publication,  this  court,  in  the  case  of 
Stewart  v.  Anderson,  70  Tex.  590,  held  that  the  same  conclu- 
sive effect  is  given  to  such  judgments  as  those  rendered  upon 
personal  service;  that  a  like  presumption  will  obtain  in  the 
one  case  as  in  the  other. 

We  do  not  intend  to  hold  that  an  affidavit  as  a  basis  for 
citation  by  publication  is  essential  or  necessary,  in  order  for 
the  jurisdiction  of  the  court  to  attach.  We  le3ve  that  ques- 
tion open,  as  unnecessary  to  be  decided.  WLat  we  dp  hold  is, 
that  as  it  was  not  shown  that  an  affidavit  was  not  in  fact 
made,  the  law  will  presume  that  one  was  made.  We  do  not 
believe  that  the  citation  for  publication  is  subject  to  the  ob- 
jections urged  against  it.  It  states  that  J.  W.  Outler  has  filed 
his  petition  praying  that  he  may  have  certain  lands  decreed 
to  him  which  were  granted  by  the  state  of  Texas  to  the  heirs 
of  Joseph  L.  Wilson,  deceased,  and  that  Joseph  Wilson  agreed 
to  convey  to  him  a  certain  portion  of  the  lands  for  having  lo- 
cated same;  that  Joseph  Wilson  is  dead,  and  his  heirs  are 
unknown.  This  citation  was  published  for  the  time  required 
by  law.  While  the  citation  may  not  be  as  full  as  the  law  re- 
quires, it  h  sufficient,  when  collaterally  questioned.  The 
apparent  discrepancy  in  the  name  of  G.  W.  and  J.  W.  Outler 
is  removed  by  an  examination  of  the  record  in  the  case.  It 
appears  that  J.  W.  and  G.  W.  Outler  is  the  same  person. 
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We  next  come  to  the  question  whether  the  court  had  juris- 
diction to  render  the  judgment  in  the  case  of  Outler  v.  Heira 
of  Joseph  Wilson,  by  reason  of  the  fact  that  one  of  the  heirs  was 
a  minor  at  the  time.  The  case  of  Messner  v.  Giddings.  65  Tex. 
301,  is  relied  upon  by  appellants  as  authority  against  the  juris- 
diction of  the  court.  The  remedy  pursued  by  Outler  against 
the  heirs  of  Wilson  is  in  no  manner  like  that  undertaken  in  the 
case  of  Messner  v.  Giddings^  65  Tex.  301.  In  the  former  case, 
the  remedy  is  one  by  Outler  to  recover  from  the  heirs  of  Wil- 
Bon  lands  that  he  had  acquired  by  virtue  of  a  title  from  their 
ancestor.  The  district  court  was  the  forum  for  this  purpose. 
In  the  latter  case,  it  was  a  proceeding  had  in  the  district 
court,  seeking  to  permit  the  mother  of  the  minor  children  to 
have  tlie  title  of  such  minors  in  real  estate  divested,  and 
vested  in  another,  in  pursuance  of  a  contract  that  she  had 
made  but  had  no  power  to  carry  out.  There,  it  was  rightfully 
held  that  the  district  court  had  no  jurisdiction.  The  two 
cases  are  widely  apart. 

Regarding  the  unknown  heirs  of  Wilson  as  non-residents  of 
the  state  when  the  judgment  was  rendered  in  favor  of  Outler 
against  them,  we  come  to  the  question  whether  the  court  had 
cognizance  of  the  subject-matter  of  the  suit  and  had  juris- 
diction to  render  the  judgment.  It  is  contended  by  appel- 
lants that  the  remedy  pursued  and  the  judgment  rendered 
were  in  "personam,  and  not  in  rem.  The  law  in  force  at  the 
time  the  case  of  Outler  v.  Heirs  of  Wilson  was  instituted  and 
judgment  rendered  permitted  the  plaintiff  to  sue  in  trespass 
to  try  titla  for  land,  and  authorized  the  issuance  of  a  writ  of 
possession  to  place  him  in  possession  when  recovered.  In 
this  respect  the  law  was  the  same  then  as  it  is  now.  The  law 
then,  as  now,  permitted  the  action  to  be  maintained  upon  an 
equitable  as  well  as  the  legal  title. 

These  provisions  of  the  statutes  are  so  well  known  that  we 
deem  it  unnecessary  to  quote  them.  They  show  the  purpose 
of  the  law  to  be  to  provide,  by  the  remedy  of  trespass  to  try 
title,  a  method  of  vesting  and  divesting  the  title  to  real  estate 
in  all  cases  where  the  right,  or  title,  ©r  interest  and  possession 
of  land  may  be  involved.  The  remedy  was  evidently  de- 
signedly intended  as  broad  enough  and  effective  in  its  scope 
to  embrace  all  character  of  litigation  that  affected  the  title  to 
real  estate.  This  being  the  purpose  of  the  law,  we  think  the 
remedy  pursued  by  Outler  was  an  adjudication  of  the  title 
between  him  and  the  heirs  of  Wilson,  and  fell  within  the  pro- 
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visions  of  the  law  that  authorized  the  action  of  trespass  to  try 
title. 

This  being  true,  it  is  next  to  be  considered  whether  such  an 
action  is  one  in  rem.  Our  opinion  upon  this  question  cannot 
be  more  satisfactorily  expressed  than  by  what  is  said  by  the 
supreme  court  of  the  United  States  in  the  case  of  Arndt  v. 
Origga,  134  U.  S.  316:  "The  propositions  are,  that  an  action 
to  quiet  title  is  a  suit  in  equity;  that  equity  acts  upon  the  per- 
son, and  that  the  person  is  not  brought  into  court  by  service  of 
publication  alone.  While  these  propositions  are  doubtless  cor- 
rect as  statements  of  general  rules  respecting  bills  to  quiet  title 
and  proceedings  in  courts  of  equity,  they  are  not  applicable  or 
controlling  here.  The  question  is,  not  what  a  court  of  equity, 
by  virtue  of  its  general  powers,  and  in  the  absence  of  a  statute, 
might  do,  but  it  is.  What  jurisdiction  has  a  state  over  titles  to 
real  estate  within  its  limits?  and  what  jurisdiction  may  it  give 
by  statute  to  its  own  courts  to  determine  the  validity  and  ex- 
tent of  the  claims  of  non-residents  to  such  real  estate  ?  If  a 
state  has  no  power  to  bring  a  non-resident  into  its  courts,  for  any 
purpose,  by  publication, it  is  impotent  to  perfect  the  titles  of  reai 
estate  within  its  limits  held  by  its  own  citizens;  and  a  cloud 
cast  upon  such  title  by  a  claim  of  a  non-resident  will  remain 
for  all  time  a  cloud,  unless  such  non-resident  shall  voluntarily 
come  into  its  courts  for  the  purpose  of  having  it  .adjudicated. 
But  no  such  imperfections  attend  the  sovereignty  of  the  state. 
It  has  control  over  property  within  its  limits;  and  the  con- 
dition of  ownership  of  real  estate  therein,  whether  the  owner 
be  stranger  or  citizen,  is  subjective  to  its  rules  concerning  the 
holding,  the  transfer,  liability  to  obligations  private  or  public, 
and  the  modes  of  establishing  titles  thereto.  It  cannot  bring 
the  person  of  a  non-resident  within  its  limits,  —  its  process 
goes  not  out  beyond  its  borders, — but  it  may  determine  the 
extent  of  his  title  to  real  estate  within  its  limits;  and  for  the 
purpose  of  such  determination  may  provide  any  reasonable 
metliods  of  imparting  notice.  The  well-being  of  every  com- 
munity requires  that  the  title  to  real  estate  therein  shall  be 
secure,  and  that  there  be  convenient  and  certain  methods  of 
determining  any  unsettled  questions  respecting  it.     The  duty 

of  accomplishing  this  is  local  in  nature It  remains 

with  the  state;  and  as  this  duty  is  one  of  the  state,  the  manner 
of  discharging  it  must  be  determined  by  the  state,  and  no 
proceeding  which  it  provides  can  be  declared  invalid,  unless 
in  conflict  with  some  special  inhibitions  of  the  constitution,  or 


May,  1892.]  Hardy  v.  Bkaty.  87 

against  natural  jastice.  ....  The  power  of  the  state  to  regu- 
late the  tenure  of  real  property  within  her  limits,  and  the  modes 
of  its  acquisition  and  transfer,  and  the  rules  of  its  descent,  and 
the  extent  to  which  a  testamentary  disposition  of  it  may  be 
exercised  by  its  owners,  is  undoubted.  It  is  an  established 
principle  of  law,  everywhere  recognized,  arising  from  the 
necessity  of  the  case,  that  the  disposition  of  immovable  prop- 
erty, whether  by  deed,  descent,  or  any  other  mode,  is  exclu- 
sively subject  to  the  government  within  whose  jurisdiction  the 
property  is  situated." 

Entertaining  these  views,  we  hold  that  the  remedy  was  in 
renij  and  that  the  court  had  jurisdiction  to  render  the  judg- 
ment so  far  as  it  affected  the  title  to  the  lands. 

We  are  of  opinion  that  the  court  below  should  have  sus- 
tained the  objections  to  the  admission  in  evidence  of  the  exe- 
cution, and  sheriff's  deed  thereunder,  conveying  to  Outler  one 
half  of  the  lands. 

The  execution  was  for  the  costs  of  suit  incurred  in  the  case 
of  Outler  V.  Heirs  of  Wilson.  The  heirs,  at  the  time,  being 
non-residents  of  this  state,  the  court  only  had  power  to  render 
judgment  against  them  in  so  far  as  affecting  the  title  to  the 
lands,  but  had  no  jurisdiction  to  render  judgment  for  costs,  or 
any  other  judgment  that  partook  of  the  character  in  personam- 
The  judgment  did  not  support  an  execution;  hence  it  was 
void,  and  the  sheriff's  deed  did  not  pass  any  title:  Foote  v. 
Sewall,  81  Tex.  660;  Taliaferro  v.  Butler,  77  Tex.  680;  Free- 
man V.  Alderson,  119  U.  S.  190. 

This  view  of  the  question  renders  it  unnecessary  to  pass 
upon  other  objections  urged  to  the  execution  sale. 

For  the  error  of  the  court  in  admitting  the  execution  and 
iheriff's  deed  in  evidence,  and  the  charge  of  the  court  in  re- 
spect thereto,  we  reverse  and  remand  the  case. 


JuDGHENTfl  —  Collateral  ArrACK  —  Presumptions  as  to  Jurisdictiow. 
—  A  judgment  of  a  court  of  competent  jurisdiction  cannot  be  collaterally 
impeached,  unless  the  record  shows  affirmatively  want  of  jurisdiction:  Wil- 
OaniB  V.  Haynts,  77  Tex.  283;  19  Am.  St.  Rep.  752,  and  note.  A  judgment 
conclusively  estal)lishes  the  existence  of  the  jurisdictional  facts  recited  by  it, 
60  far  as  collateral  proceedings  are  concerned:  Ex  parte  Ah  Alen,  77  Cal.  198; 
11  Am.  St.  Rep.  26.S.  A  domestic  judgment  of  a  court  of  general  jurisdic- 
tioa  upon  a  subject-matter  within  the  scope  of  its  power  is  so  conclusive  that 
•vidence  aliunde  cannot  be  received  to  contradict  it:  Wilke^son  v.  Schoon- 
maker,  77  Tex.  615;  19  Am.  St.  Rep.  803,  and  note.  When  the  power  to 
ascertain  the  jurisdictional  facts  is  conferred  ou  the  court,  and  it  adjudges 
jnristlictioa  in  itself,  it  may  not  be  overcome  on  collateral  attack:  Ooodwtn 
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T.  ShnB,  86  Ala.  102;  II  Am.  St.  Rep.  21,  and  note.  For  an  extended  dia- 
cnssion  of  this  subject,  see  note  to  Morrill  r.  Morrill,  23  Am.  St.  Rep.  118; 
also  note  to  Oould  v.  Sternberg,  16  Am.  St.  Rep.  143. 

JVDGMKMTS  —  CONaTBUCTIVB    SeKVICI  —  COLLATERAL    ATFACK.  —  When, 

in  an  action  to  foreclose  a  mortgage  against  a  non-resident  defendant,  the 
conrt  acquires  jnrisdictioa  over  the  defendant  by  service  by  pablication,  it« 
decree  of  foreclosure,  and  sale  thereunder,  are  not  subject  to  collateral  attack 
for  errors:  Taylor  v.  Coots,  32  Neb.  30;  29  Am.  St.  Rep.  426,  and  note.  A 
recital,  in  the  record  of  a  probate  court,  that  a  party,  being  a  non-resident, 
was  notitied  of  an  application  for  the  sale  of  land  of  a  decedent,  and  of  the 
day  set  for  the  bearing,  by  publication,  is  conclusive  on  collateral  attack,  un- 
less  negatived  by  the  record  itself:  Qoodwin  v.  Sims,  86  Ala.  102;  11  Am.  St. 
Rep.  21,  and  note;  EataU  of  Newman,  75  Cal.  213;  7  Am.  St.  Rep.  146.  See 
extended  note  to  Moi-rill  ▼.  ilonill,  23  Am.  St.  Rep.  114,  discussing  jurisdic- 
tion acquired  by  service  of  process  by  publication,  and  the  conclusiveness  of 
judgments  rendered  thereon. 

JuDGMKNTa  IN  RkM  AGAINST  Noy-RESIDEHTS  BY  PoBLICATlOK.  — A  suit 
in  equity  to  cancel  a  deed  for  fraud  is,  under  the  Arkanseis  statute,  a  pro- 
ceeding m  rem,  and  may  be  prosecuted  against  a  non-resident  by  publication 
ot  summons:  MeLnughlin  v.  McCrory,  55  Ark.  442;  29  Am.  St.  Rep.  56,  and 
note.  An  action  for  divorce  is  a  proceeding  in  rem,  so  far  as  it  affects  the 
ttatvii  of  the  parties  and  the  custody  of  their  minor  children;  ami  a  service 
of  process  by  publication  on  a  non-resident  defendant  is  good:  Ejsttiteqf  New- 
man,  75  CaL  213;  7  Am.  St.  Rep.  146,  and  note.  See  extended  note  to 
AUey  V.  Cagpari,  6  Am.  St  Rep.  183.  See  also  Anderson  v.  Goff,  72  CaL  65; 
1  Am.  St.  Rep.  34,  and  note. 

JuDOUENTS  IN  Personau  AGAINST  NoN-RESiDENTS.  — Jurisdiction  to  ren- 
der a  personal  judgment  cannot  be  obtained  against  a  defendant  who  doee 
not  reside  and  is  not  within  the  state,  and  upon  whom  process  is  not  served, 
except  by  the  publication  thereof:  Renter  r.  Hurlbut,  81  Wis.  24;  29  Am.  St. 
Rep.  850,  and  note.  A  court  has  no  extra-territorial  jurisdiction,  and  a  per* 
eon  not  domiciled  in  a  state  or  county  cannot  be  charged  in  personam  by 
adjudication  there,  unless  he  is  per^ionally  served  with  process:  De  ifeli  v. 
De  Meli,  120  N.  Y.  485;  17  Am.  St.  Rep.  652,  and  note. 

Trespass  to  Try  Title  —  Scope  of  Action.  —  An  action  of  trespass  to 
try  title  may  be  sustained  for  the  cutting  of  a  fallen  tree,  the  roots  of  which 
■till  remain  in  the  soil:  Spigener  v.  Cooner,  8  Rich.  301;  64  Am  Dec  755. 
The  statute  directing  that  an  action  of  trespass  to  try  title  shall  be  tried 
"conformably  to  the  principles  of  trial  by  ejectment"  was  not  intended  to 
introduce  all  the  incidents  and  consequences  attached  to  that  form  of  action 
at  the  common  law;  its  object  waa  simply  to  furnish  a  mode  of  procedure  to 
ascertain  in  whom  the  right  of  property  resides:  SasUrUng  t.  Blyt/te,  7  Tex. 
810;  66  Am.  Deo.  46. 
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[84  Tkxas,  632.] 

IirsirRANOi  —  Changk  in  Title  under  CoNDrnoNAi.  Salb  —  ARStoxMBNT 
OF  Policy.  —  A  change  in  the  possession  of  insured  property  without 
the  consent  of  the  insurer,  under  a  contract  purporting  to  be  a  lease, 
but  in  effect  m  conditional  sale,  with  notice  to  the  insurer  of  the  change 
of  possession,  and  that  the  property  had  been  leased,  but  not  of  the 
terms  of  the  contract,  prior  to  his  consent  to  an  assignment  of  the  policy, 
providing  that  any  change  in  the  title,  interest,  or  possession  of  the  in- 
sured property,  whether  by  sale,  transfer,  or  conveyance,  in  whole  or  in 
part,  should  render  it  void,  is  such  a  change  in  the  title  to  the  property 
as  will  render  the  policy  void  in  the  hands  of  such  assignee  with  notice  of 
the  terms  of  the  contract  of  conditional  sale. 

Insurance  —  Assignment  of  Policy  —  New  Contract. — The  consent  of 
the  insurer  to  an  assignment  of  a  policy  creates  a  new  contract  on  his 
part,  when  there  has  been  a  prior  forfeiture,  only  when  the  assignee  is 
ignorant  of  such  forfeiture,  or  of  the  facts  from  which  it  resulted. 

Leake,  Shepard,  and  Miller,  for  the  appellant. 

Potter,  Potter,  and  Eddleman,  for  the  appellee. 

Fisher,  J.,  Section  B.  January  8,  1889,  appellee  insti- 
tuted this  suit  against  appellant  upon  a  policy  of  insurance 
issued  by  appellant  to  Brady  Brothers,  December  21,  1887, 
and  running  one  year  from  date,  for  one  thousand  dollars, 
covering  certain  household  furniture  and  pt-operty  in  a  build- 
ing used  as  a  hotel  in  the  city  of  Gainesville.  October  1, 
1888,  the  policy  was,  by  consent  of  appellant's  agent,  assigned 
to  appellee  by  Brady  Brothers.  The  property  was  destroyed 
by  fire,  October  20,  1888. 

The  appellant,  with  other  issues  presented  in  its  answer, 
pleaded  that  the  policy  sued  on  contained  a  stipulation  to  the 
effect  "that  if  any  change  takes  place  in  the  title,  interest, 
or  possession  of  the  property,  except  by  reason  of  the  death  of 
the  assured,  whether  by  the  sale,  transfer,  or  conveyance,  in 
whole  or  in  part,  the  policy  shall  become  void,"  and  that,  in 
violation  of  such  stipulation,  Brady  Brothers,  about  January 
31,  1888,  without  the  consent  of  appellant,  transferred  the 
property  covered  by  the  policy  to  a  firm  composed  of  Tinkle 
and  Black,  who  immediately  took  possession  of  the  property, 
and  that  when  the  policy  was  assigned  to  appellee  by  Brady 
Brothers  with  the  consent  of  appellant,  it  did  not  know  that 
the  said  Brady  Brothers  had  sold  or  contracted  to  sell  the 
property  covered  by  the  policy  to  Tinkle  and  Black;  that  by 
reason  of  the  breach  of  such  condition  in  the  policy,  it  is  void. 
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Appellee,  in  reply  to  these  averments  in  the  answer,  alleges 
"that  the  property  was  not  sold  or  transferred  to  Tinkle  and 
Black  by  Brady  Brothers,  but  that  it  was  simply  leased  to 
them,  and  that  Tinkle  and  Black  did  not  claim  to  own  any 
interest  in  said  property;  that  the  appellant,  at  the  time  of 
the  transfer  of  the  policy  to  appellee,  and  before.  Had  full 
notice  and  knowledge  of  the  fact  of  such  lease,  and  consented 
to  the  assignment  thereof  with  full  knowledge  of  the  lease." 

The  court  below  rendered  judgment  in  favor  of  appellee  for 
the  full  amount  of  the  policy. 

The  first  assignment  of  errors  complains  of  the  following 
charge  given  by  the  trial  court:  "  *  But  if  you  shall  believe 
from  the  evidence  that  the  defendant,  or  its  agents,  G.  H. 
Wood  &  Co.,  knew  of  the  terms  of  said  agreement  or  contract 
between  Brady  Brothers  and  Tinkle  and  Black,  and  made  no 
objection  to  the  same,  but  permitted  Brady  Brothers  and  the 
plaintiff  to  continue  said  policy  in  force,  and  did  any  act  cal- 
culated to  induce  the  belief  that  it  consented  to  such  change, 
then  the  defendant  would  not  be  permitted  to  claim  an  avoid- 
ance of  the  policy  sued  on,' — because  the  said  charge  is  not 
applicable  to  the  evidence  before  the  jury,  there  being  no  evi- 
dence whatever  that  the  defendant  or  it«  agents  had  any 
notice  of  the  terms  of  said  contract,  or  that  it  did  any  act 
calculated  to  induce  a  belief  that  it  consented  to  a  change  in 
the  title  of  the  insured  property." 

It  appears  from  the  evidence  that  on  the  thirty-first  day  of 
January,  1888,  Brady  Brothers  and  Tinkle  and  Black  entered 
into  a  written  contract,  in  consideration  of  four  hundred  dol- 
lars paid  to  Brady  Brothers,  and  other  payments  to  be  made 
by  Tinkle  and  Black,  whereby  Brady  Brothers  leased  to  Tinkle 
and  Black,  for  the  term  of  three  years  commencing  February 
1,  1888,  all  the  property  covered  by  the  policy.  The  agree- 
ment states  the  time  and  amount  of  each  subsequent  payment, 
and  contains  this  stipulation:  "  It  is  further  hereby  expressly 
understood  and  agreed  by  and  between  the  parties  to  this 
contract,  that  should  the  party  of  the  second  part,  on  or  be- 
fore November  3,  1888,  pay  to  the  party  of  the  first  part  an 
additional  sum  of  $26.85,  then  and  in  that  case  the  party  of 
the  first  part  doth  hereby  sell,  transfer,  and  convey  unto  the 
party  of  the  second  part  the  absolute  title  and  ownership  of 
all  of  said  furniture  and  property." 

By  the  terms  of  the  policy  it  is  provided  "  that  if  any  change 
takes  place  in  the  title,  interest,  or  possession  of  the  property, 
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except  in  case  of  successioa  by  reason  of  the  death  of  the  as- 
sured, whether  by  sale,  transfer,  or  conveyance,  in  whole  or  in 
part,"  etc.,  it  shall  become  void. 

The  court  instructed  the  jury  that  the  contract  between 
Brady  Brothers  and  Tinkle  and  Black  created  a  change  in 
the  title  to  the  property.  We  think  this  a  proper  construc- 
tion of  the  contract:  East  Texas  F.  Ins.  Coj^y.  Clarke,  79  Tex. 
24;  Smith  v.  Phcenix  Ins.  Co.,  Cal.,  March  10,  1890;  23  Pac. 
Rep.  384.  Although  the  contract  rendered  the  policy  void, 
the  appellee  contends  that  appellant  is  estopped  from  assert- 
ing such  fact,  because  it  knew  of  the  change  of  possession  of 
the  property  and  the  terras  of  the  contract  when  it  assented 
to  the  transfer  of  the  policy  to  appellee. 

The  evidence  shows  that  the  contract  was  not  recorded; 
and  it  further  appears  that  at  the  time  the  policy  was  assigned 
to  appellee,  and  consented  thereto  by  appellant,  it,  through  its 
agents,  had  notice  and  knowledge  of  the  fact  that  there  was 
a  change  in  the  possession  of  the  property,  and  that  the  same 
was  in  the  possession  of  Tinkle  and  Black,  and  it  had  been 
informed  that  Tinkle  and  Black  held  the  property  under  a 
lease  from  Brady  Brothers.  The  instrument  creating  the  lease 
was  never  exhibited  to  any  of  the  agents  of  appellant,  nor 
were  the  terms  and  conditions  stated  to  them.  The  evidence 
does  not  show  that  any  such  agents  knew  of  the  terms  of  the 
contract  creating  a  conditional  sale  of  the  property  to  Tinkle 
and  Black.  They  received  no  information  as  to  this  stipulation 
in  the  contract.  Appellee  seeks  to  avoid  the  effect  of  the  want 
of  notice  upon  the  part  of  the  agents  of  appellant  of  that  part 
of  the  contract  that  creates  a  conditional  sale,  by  contending, 
—  1.  That  the  evidence  shows  that  the  parties  to  the  contract 
simply  intended  it  to  operate  as  a  lease,  and  that  it  was  not 
intended  that  any  title  to  the  property  should  pass  by  virtue 
of  the  contract,  and  that  appellant  having  notice  of  the  lease, 
the  estoppel  would  operate;  2.  That  although  the  contract 
may  in  part  create  a  conditional  sale  of  the  property,  the  ap- 
pellant, having  notice  that  the  property  was  held  under  a 
contract  of  lease,  is  chargeable  with  notice  of  all  the  terms  and 
conditions  of  the  contract  entered  into  between  the  parties;  that 
notice  of  the  existence  of  the  contract  of  lease  puts  appellant 
upon  inquiry  as  to  the  stipulations  creating  the  conditional 
sale. 

We  think  that  neither  of  these  positions  is  tenable.  There 
Is  not,  about  this  contract,  any  ambiguity  or  uncwtainty  that 
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requires  explanation.  It,  in  unequivocal  terras,  transfers  the 
property  therein  described  to  Tinkle  and  Black,  upon  their 
complying  with  certain  conditions  concerning  the  terms  of 
«ale.  The  legal  effect  of  this  instrument  declares  its  purpose; 
and  in  a  controversy  between  the  parties  to  the  contract,  were 
its  terms  sought  to  be  enforced,  the  law  would  not  permit 
parol  evidence  to.give  it  a  different  effect  than  its  terms  im- 
port. Further,  upon  this  point,  we  think  the  evidence  shows 
that  the  parties  understood  that  if  Tinkle  and  Black  com- 
plied with  the  contract  and  made  the  paj'ments  agreed  upon, 
they  would  become  the  owners  of  the  property.  This,  we 
think,  is  a  fair  construction  of  the  entire  evidence  offered  by 
the  witnesses  upon  this  subject. 

The  fact  that  the  appellant  was  informed  of  the  existence 
of  the  lease  would  not  put  it  upon  inquiry  to  ascertain  the 
existence  of  another  right  or  interest  that  the  lessees  may 
have  in  the  property.  The  only  effect  of  this  information 
would  be  to  put  appellant  upon  notice  of  the  existence  of  the 
lease,  and  of  all  the  terms  and  conditions  necessary  and  usual 
•contained  in  instruments  creating  such  estates.  He  would 
not  be  expected  to  examine  such  an  instrument  to  ascertain  if 
it  passed  fee-simple  or  conditional  title  to  the  property  de- 
scribed. Wliere  the  party  states  and  names  the  right  under 
"Which  he  holds,  such  information  will  not  excite  inquiry  as  to 
any  other  or  different  right:  Dickey  v.  Henarie,  15  Or.  351. 
We  do  not  believe  that  the  facts  justified  the  charge  com- 
plained of,  and  for  this  reason  we  reverse  and  remand  the 
case. 

Appellee  insists  that  the  consent,  by  appellant,  to  the  trans- 
fer of  the  policy  was  a  waiver  of  any  prior  forfeiture  of  the 
policy  by  reason  of  the  contract  between  Brady  Brothers  and 
Tinkle  and  Black,  and  that  such  consent  created  a  new  obli- 
gation to  the  assignee. 

Without  deciding  whether  the  consent  by  the  insurance 
company  to  the  transfer  of  the  policy  constitutes  within  itself 
«  sufficient  consideration  for  a  promise  creating  a  new  obliga- 
tion, and  without  deciding  what  would  be  the  effect  of  the 
consent  to  the  assignment  of  the  policy  in  creating  a  new 
obligation  upon  the  part  of  the  insurance  company,  we  do  not 
think  that  the  facts  bring  this  case  within  the  reason  of  the 
rule  announced  in  those  cases  that  regard  such  consent  as 
creating  a  new  obligation  upon  the  part  of  the  insurance  com- 
pany.   Ellie  V.  Inaurance  Co.,  32  Fed.  Rep.  646,  and  other  cases 
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that  hold  that  such  consent  to  the  transfer  of  the  policy  creates 
a  new  obligation  with  the  insurance  company,  where  there  has 
been  a  previous  forfeiture,  rest  upon  the  ground  that  the  as- 
signee was  ignorant  of  the  forfeiture  or  the  facts  from  which 
the  forfeiture  resulted.  Such  is  not  the  case  here.  It  appears 
that  Brady  Brothers,  at  the  time  tlie  policy  was  assigned,  also 
transferred  to  appellee,  by  a  written  indorsement  on  the  con- 
tract, all  his  right  and  interest  in  the  contract.  This  transfer 
of  the  contract  and  property  therein  described  to  appellee  was 
effected  by  Tinkle  as  the  agent  of  appellee.  Tinkle  also,  as 
the  agent  of  appellee,  obtained  a  transfer  of  the  policy  to 
appellee  and  the  consent  of  the  insurance  company  thereto. 
Tinkle,  when  acting  as  the  agent  of  appellee  in  these  matters, 
had  actual  knowledge  of  the  tenor  of  the  contract  between 
Brady  Brothers  and  Tinkle  and  Black,  and  of  the  forfeiture 
and  acts  that  occasioned  it.  The  knowledge  and  notice  of 
Tinkle,  under  the  circumstances,  is  chargeable  to  appellee. 

We  conclude  the  case  should  be  reversed  and  remanded, 
and  so  report  it.  

Insuravce  —  Chakqk  or  Tftlk  under  Conditional  Salb.  —  A  con- 
ditional sale  of  insured  property  suspends  the  risk  during  the  existence  of 
the  condition,  under  a  policy  which  provides  against  a  transfer  of  title:  Power 
V.  Ocean  Ins.  Co.,  19  La.  28;  36  Am.  Dec.  665,  and  note.  A  fire  insurance 
poiicy  conditioned  to  be  void  upon  a  sale  of  the  premises  is  avoided  by 
a  contract  of  sale  under  which  the  proposed  purchaser  takes  possession: 
Damdson  v.  Hawheye  Ins.  Co.,  71  Iowa,  532;  60  Am.  Rep.  818.  But  in  Wash- 
ington etc  Ins.  Co.  v.  Kelly,  32  Md.  421,  3  Am.  Rep.  149,  it  was  held  that  an 
executory  contract  for  the  sale  of  the  premises  did  not  violate  a  prohibition 
in  the  policy  against  sale  or  assignment.  As  to  what  are  violations  of  con- 
ditions against  change  of  title  in  insurance  policies,  see  extended  note  to 
Mori-ison'v.  Tennessee  etc.  Ins.  Co.,  59  Am.  Dec.  304;  and  extended  note  to 
Lane  v.  Maine  etc  Ins.  Co.,  28  Am.  Dec.  164. 

Insuranck —Assignment  or  Polict  —  RiGHTa  or  Assigneb  undf.b 
Void  Policy. — The  mere  assent  of  the  insurers  to  the  assignment  of  a 
policy  of  insurance  gives  no  force  and  vitality  to  the  poiicy  which  whs  void 
before  in  the  hands  of  the  assignors:  Citizens^  etc.  Ins.  Co.  v.  Doll,  35  Mil.  SO; 
6  Am.  Rep.  360.  When  a  policy  has  been  rendered  voidable  by  the  en- 
inmbrance  of  the  property,  and  the  company,  without  knowledge  of  the 
encumbrance,  consents  to  an  assignment,  the  assignee  cannot  recover:  Eilis 
r.  Stnte  Ins.  Co.,  68  Iowa,  578;  56  Am.  Rep.  835.  The  assignee  of  an  insur- 
ance policy,  under  an  assignmeiit  made  after  a  loss  has  occurreil,  stands  in  the 
shoes  of  the  assignor,  and  takes  it  subject  to  any  forfeiture  incurred  by  a 
violation  of  its  conditions  by  the  assignors:  Bonefanl  v.  American  etc.  Ins. 
Co.,  76  Mich.  653;  Pupke  v.  Besolute  etc  Ins.  Co.,  17  Wis.  378;  84  Am.  Dec. 
754;  Hale  v.  Mechanics'  etc.  Ins.  Co.,  6  Gray,  169;  66  Am.  Dec.  410,  and  note. 
See  extended  note  to  New  York  etc.  Ins.  Co.  T.  Flack,  56  Am.  Dec.  747,  di». 
cussing  assignments  of  insurance  policies. 
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OaMruor  or  Laws — Proseoutions,  unobb  Which  Law  to  bs  Conduotbd. 
—  A  statute  deolaring  that  no  grand  jury  shall  hereafter  be  summoned  or 
required  to  attend  the  sittings  of  any  district  court,  unless  ordered  by 
the  judge  thereof,  and  providing  for  prosecutions  by  indictment,  applies 
to  the  prosecution  of  crimes  alleged  to  have  been  committed  prior  to  its 
enactment. 

ObMSTiTunoNAJ.  Law.  —  PBOSECtrrioN  by  Information,  instead  of  by  in- 
dictment, is  not  a  denial  of  due  process  of  law. 

Laws  abb  bz  Post  Facto  if  they  make  an  act  criminal  which,  when  it  was 
committed,  was  innocent,  or  aggravate  a  crime  and  make  it  greater  than 
when  committed,  or  change  the  punishment  and  make  it  greater  than 
that  annexed  to  the  crime  when  committed,  or  alter  the  rules  of  evi- 
dence so  as  to  receive  less  or  different  testimony  than  that  required  at 
time  of  the  commission  of  the  offense  charged,  or  otherwise  alter  the 
tiituation  of  the  accused  to  his  disadvaatage. 

Laws,  bx  Post  Facto. — So  Far  as  Mbrb  Modes  of  Pbockdurb  are  con- 
cerned, a  party  has  no  more  right  in  a  criminal  than  in  a  civil  action  to 
insist  that  his  cause  be  disposed  of  under  the  law  in  force  when  the  act 
to  be  investigated  is  charged  to  have  taken  place. 

OoBSTirunoNAL  Law  —  Ex  Post  Facto  Laws. — A  statute  changing  the 
number  of  the  grand  jury  in  all  cases,  and  autiiorizing  a  prosecution  by 
information  as  well  as  by  indictment,  does  not  alter  the  situation  of  an 
accused  to  his  disadvantage,  and  therefore  is  applicable  to  the  prosecu- 
tion of  a  crime  alleged  to  have  been  committed  before  its  passage,  if  the 
constitution  of  the  state,  adopted  before  the  doing  of  the  criminal  act, 
declared  that  the  legislature  may  change,  regulate,  or  abolish  the  grand 
jury  system,  and  that,  until  otherwise  provided  for  by  law,  no  person 
■hall,  for  a  felony,  be  proceeded  against  oriminally  otherwise  than  by 
indictment. 

Habbas  Corpus — UNCONSTrnrriONALmr  of  Statute.  — If  a  prisoner  claims 

that  the  statute  under  which  he  was  convicted  was  unconstitutional,  and 

therefore  void,  that  question  may  be  considered  and  determined  upon 

habeas  corpus. 

H 
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Donzelmann  and  Van  Orsdel,  for  the  petitioner. 
Charles  N.  Potter,  attorney-general,  for  the  state. 

Groesbrck,  C.  J.  This  is  a  hearing  upon  the  demurrer  to 
the  answer  and  return  of  A.  D.  Kelley,  sheriff  of  Laramie 
County,  to  the  petition  for  the  writ  of  habeas  corpus,  and  to 
the  writ.  It  is  admitted  that  the  demurrer  raises  all  the 
questions  involved,  and  that  the  decision  upon  it  will  dispose 
of  the  entire  case.  The  answer  and  return  of  the  sheriff  show 
that  the  petitioner,  Leonard  Wright,  is  restrained  of  his  lib- 
erty, by  the  said  sheriff,  in  the  jail  of  said  Laramie  County, 
under  a  sentence  of  the  district  court  of  said  county,  for  the 
term  of  two  years  and  six  months,  under  his  plea  of  guilty  of 
an  assault  with  an  attempt  to  commit  rape.  The  defendant 
was  informed  against  by  the  county  and  prosecuting  attorney 
of  said  county  for  the  crime  of  rape,  under  the  provisions  of 
the  law  passed  by  the  first  legislature  of  the  state  of  Wyo- 
ming, approved  January  10,  1891,  entitled  "An  act  to  change 
and  regulate  the  grand  jury  system  by  reducing  the  number 
of  grand  jurors,  providing  that  a  grand  jury  shall  be  sum- 
moned only  when  ordered  by  the  court,  and  providing  for  the 
prosecution  by  information,  and  the  procedure  thereunder": 
Wyo.  Sess.  Laws,  1890-91,  c.  59,  p.  213.  The  offense  is 
charged  in  the  information  as  having  occurred  on  the  six- 
teenth day  of  December,  A.  D.  1890,  nearly  a  month  before 
the  act  took  effect;  and  the  counsel  for  the  petitioner  claim- 
that  the  petitioner,  notwithstanding  his  plea  of  guilty,  should 
be  proceeded  against  by  indictment,  instead  of  by  information, 
as,  prior  to  the  passage  of  the  act  above  named,  he  could  only 
have  been  accused  by  indictment.  It  is  urged  that  the  peti- 
tioner is  held  without  due  process  of  law,  and  that  the  law 
applying  to  the  prosecution  of  offenses  committed  prior  to  its 
enactment  is  an  ex  post  facto  law,  and  in  violation  of  section 
35  of  the  declaration  of  rights  (Wyo.  Const.,  art.  1),  which 
states  that  "  no  ex  post  facto  law,  nor  any  law  impairing  the 
obligation  of  contracts,  shall  ever  be  made."  The  constitu- 
tional authority  for  the  enactment  of  the  statute  is  found  in 
said  article,  and  reads  as  follows:  — 

"  Sec.  9.  The  right  of  trial  by  jury  shall  remain  inviolate 
in  criminal  cases,  but  a  jury  in  civil  cases  in  all  courts,  or  in 
criminal  cases  in  courts  not  of  record,  may  consist  of  less 
than  twelve  men,  as  may  be  prescribed  by  law.  Hereafter  a 
grand  jury  may  consist  of  twelve  men,  any  nine  of  wiiom  con- 
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curring  may  find  an  indictment,  but  the  legislature  may 
change,  regulate,  or  abolish  the  grand  jury  system." 

"  Sec.  13.  Until  otherwise  provided  by  law,  no  person  shall, 
for  a  felony,  be  proceeded  against  criminally,  otherwise  than 
by  an  indictment,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in  actual  service  ia  time  of 
war  or  public  danger." 

The  act  providing  for  prosecutions  by  information,  and 
under  which  the  petitioner  was  accused,  provides,  among 
other  things,  that  all  crimes,  misdemeanors,  and  offenses 
may  be  prosecuted  in  the  court  having  jurisdiction  thereof, 
either  by  indictment,  as  "hereinafter  provided,"  or  by  infor- 
mation. It  further  provides  that  "no  grand  jury  shall  here- 
after be  summoned  or  required  to  attend  at  the  sittings  of 
any  district  court  in  this  state,  unless  the  same  shall  be 
ordered  by  a  district  court,  or  by  the  judge  thereof  in  the 
vacation  or  recess  of  said  court;  and  the  grand  jury  shall  con- 
sist of  twelve  men,  nine  of  whom  must  concur  in  the  finding 
of  an  indictment."  The  act  was  undoubtedly  intended  to 
apply  to  prosecutions  of  all  offenses  committed  prior  to  the 
passage  of  the  act  as  well  ae  to  those  committed  thereafter. 
There  is  no  repeal  of  existing  laws,  nor  any  saving  clause  pro- 
viding that  offenses  committed  prior  to  the  passage  of  the  act 
shall  be  inquired  of,  prosecuted,  and  punished  under  laws  ex- 
isting at  the  time  of  the  passage  of  the  act.  It  seems  that  the 
legislature  had  determined  to  dispense  with  grand  juries  after 
the  act  took  effect,  except  when  called  by  tlie  court,  or  judge 
thereof,  following  very  closely  the  law  of  Michigan  in  this  re- 
spect. The  general  right  to  substitute  prosecutions  by  infor- 
mation in  place  of  prosecutions  by  indictment  ia  conceded,  in 
view  of  the  constitutional  provisions  in  this  state,  and  it  is  not 
claimed  that  this  infringes  any  right  of  a  defendant.  Indeed, 
this  has  been  so  frequently  settled  that  it  is  unnecessary  to 
cite  any  authorities,  but  we  cite  a  few  which  have  come  im- 
mediately under  our  observation:  Hurtado  v.  People^  110  U.  S. 
516;  In  re  Lowrie,  8  Col.  499;  54  Am.  Rep.  558;  State  v.  Bar- 
nett,  3  Kan.  250;  87  Am.  Dec.  471;  Rowan  v.  State,  30  Wis. 
129;  11  Am.  Rep.  559.  These  cases  dispose,  also,  of  the  ques- 
tion as  to  whether  or  not  a  proceeding  by  information  is  due 
process  of  law,  and  we  do  not  consider  it  necessary  to  dwell 
longer  on  this  point.  We  reach  the  vital  question,  which  it  is 
practically  admitted  is  the  only  one  before  us,  whether  or  not 
the  petitioner  has  a  right  to  complain  now,  after  his  plea  of 
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guilty  has  been  entered,  that  he  was  not  indicted  by  a  grand 
jury.  Notwithstanding  the  sotnewiiat  singular  case  presented 
to  us,  of  a  defendant,  represented  in  every  stage  of  the  case 
by  eminent  counsel,  waiting  until  he  has  withdrawn  his  plea 
of  not  guilty,  after  he  has  interposed  his  plea  of  guilty,  after 
he  has  had  ample  time  to  raise  all  objections  to  the  validity 
of  the  proceedings,  now  asking  this  court  to  release  him  from 
imprisonment  under  what  he  claims  is  a  void  sentence,  we 
sliall  proceed  to  determine  the  question  whether  or  not  the 
district  court  for  Laramie  County  acquired  jurisdiction  of  the 
case  by  the  information  filed  therein,  or  whether  the  petitioner 
had  a  right  to  be  indicted  by  the  grand  jury  of  said  county. 

The  rules  laid  down  for  the  determination  of  the  question 
as  to  whether  or  not  a  law  is  ex  post  facto  are  found  in  the 
case  of  Calder  v.  Bull,  3  Dall.  386,  and  have  been  very  gener- 
ally adopted  by  the  courts  of  this  country.  They  define  the 
following  laws  as  ev  post  facto:  1.  Every  law  that  makes  an 
action  done  before  the  passing  of  the  law,  and  which  was  inno- 
cent when  done,  criminal,  and  punishes  such  action;  2.  Every 
law  that  aggravates  a  crime,  or  makes  it  greater  than  when  it 
was  committed;  3.  Every  law  that  changes  the  punishment, 
and  inflicts  a  greater  punishment  than  the  law  annexed  to 
the  crime  when  committed;  4.  Every  law  that  alters  the 
legal  rules  of  evidence,  and  receives  lessor  different  testimony 
than  the  law  required  at  the  time  of  the  commission  of  the 
offense,  in  order  to  convict  the  offender.  Mr.  Justice  Chase, 
who  delivered  the  opinion  of  the  court,  says:  *'  But  I  do  not 
consider  any  law  ex  post  facto,  within  the  prohibition,  that 
mollifies  the  rigor  of  the  criminal  law;  but  only  those  that 
create  or  aggravate  the  crime,  or  increase  the  punishment,  or 
change  the  rules  of  evidence  for  the  purpose  of  conviction." 
Tested  by  these  plain  rules,  there  would  be  little  difficulty  in 
determining  the  question  before  us;  but  the  courts  have  not 
contented  themselves  with  this  clear  definition;  and  so  it  was 
held  by  Mr.  Justice  Washington,  in  his  charge  to  the  jury  in 
a  United  States  circuit  court,  that  "  an  ex  post  facto  law  is 
one  which,  in  its  operation,  makes  that  criminal  which  was  not 
so  at  the  time  when  the  action  was  performed;  or  which 
increases  the  punishment;  or,  in  short,  which,  in  relation  to 
the  offense  or  its  consequences,  alters  the  situation  of  a  party 
to  his  disadvantage  ":  United  States  v.  Hall,  2  Wash.  C.  C.  366. 
In  the  case  of  Kring  v.  Missouri,  107  U.  S.  221,  this  last  defini- 
tion was  quoted  with  the  evident  approval  of  the  learned  jus- 
am.  St.  Bbp..  Vou  XXXI.  —7 
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tice  delivering  the  opinion  of  the  supreme  court  of  the  United 
States  in  that  case,  with  a  statement  that  the  case  was  carried 
to  the  supreme  court  and  the  judgment  afifirmed,  as  reported 
in  United  States  v.  Hall,  6  Cranch,  171;  but  a  careful  investi- 
gation of  the  opinion  in  the  case  last  cited  will  show  that  the 
charge  of  Mr.  Justice  Washington  was  not  considered,  or  even 
touched  upon,  in  the  opinion  of  the  court.  It  will  be  seen 
that  the  familiar  definition  of  Blackstone,  found  in  his  com- 
mentaries (vol.  1,  p.  46),  has  been  much  enlarged  by  modern 
decisions.  Blackstone  thus  defines  the  meaning  of  an 
"  ex  post  facto  law  ":  "  When,  after  an  action,  indifferent  in 
itself,  is  committed,  the  legislature  then,  for  the  first  time,  de- 
clares it  to  have  been  a  crime,  and  inflicts  a  punishment  upon 
the  person  who  has  committed  it."  Judge  Cooley,  in  his 
work  on  constitutional  limitations  (5th  ed.  329),  says:  "  But, 
so  far  ad  mere  modes  of  procedure  are  concerned,  a  party  has 
no  more  right  in  a  criminal  than  in  a  civil  action  to  insist 
that  his  case  shall  be  disposed  of  under  the  law  in  force  when 
the  act  to  be  investigated  is  charged  to  have  taken  place. 
Remedies  must  always  be  under  the  control  of  the  legislature, 
and  it  would  create  endless  confusion  in  legal  proceedings  if 
every  case  was  to  be  conducted  only  in  accordance  with  the 
rules  of  practice,  and  heard  only  by  the  courts  in  existence, 
when  its  facts  arose.  The  legislature  may  abolish  courts  and 
create  new  ones,  and  it  may  prescribe  altogether  different 
modes  of  procedure,  in  its  discretion,  though  it  cannot  law- 
fully, we  think,  in  so  doing,  dispense  with  any  of  those  sub- 
stantial protections  with  which  the  existing  law  surrounds  the 
person  accused  of  crime.  Statutes  giving  the  government 
additional  challenges,  and  others  which  authorized  the 
amendment  of  indictments,  have  been  sustained,  and  applied 
to  past  transactions,  as  doubtless  would  be  any  similar  stat- 
ute calculated  merely  to  improve  the  remedy,  and  in  its 
operation  working  no  injustice  to  the  defendant,  and  depriving 
him  of  no  substantial  right."  This  definition  was  accepted  as 
most  satisfactory  in  the  case  of  Robinson  v.  State,  84  Ind.  452, 
where  a  statute  providing  that  **in  all  questions  affecting 
the  credibility  of  a  witness,  his  general  moral  character  may 
be  given  in  evidence,"  was  held  not  to  be  an  ex  post  facto  law. 
The  court  say:  "The  statute  is  general,  and  applies  to  the 
trial  of  all  criminal  cases.  It  furnishes  merely  a  rule  of  prac- 
tice applicable  alike  to  trials  for  offenses  committed  before  and 
after  its  passage.     It  does  not  come  within  the  constitutional 
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inhibition  of  an  ex  post  facto  law":  Vide  Ex  parte  Bethurum, 
6&  Mo.  545.  The  celebrated  case  of  Kring  v.  Missouri,  107 
U.  S.  221,  was  a  step  further  in  the  direction  of  enlarging  the 
meaning  and  definition  of  an  ex  post  facto  law.  Kring  had 
pleaded  guilty  to  murder  in  the  second  degree,  and  his  con- 
viction of  this  crime,  under  the  law  of  Missouri  in  force  at  the 
time  of  the  commission  of  the  crime,  was  an  acquittal  of  the 
crime  of  murder  in  the  first  degree.  The  constitution  of  Mis- 
souri had  been  changed  after  the  commission  of  the  crime  in 
such  manner  as  to  abrogate  this  provision.  The  supreme 
court  of  the  United  States,  by  a  bare  majority  of  the  justices, 
held  this  constitutional  provision  to  be  an  ex  post  facto  law, 
and  that  it  could  not  apply  to  offenses  committed  prior  to  the 
taking  effect  thereof.  Counsel  for  the  petitioner  urge  with 
great  force  the  following  language  of  Mr.  Justice  Miller,  who 
delivered  the  opinion  of  the  court,  as  a  new  definition  of  an 
ex  post  facto  law:  "Can  the  law,  with  regard  to  bail,  to  indict- 
ments, to  grand  juries,  to  the  trial  jury,  all  be  changed  to  the 
disadvantage  of  the  prisoner  by  state  legislation  after  the 
offense  was  committed,  and  such  legislation  not  be  held  vo  be 
ex  post  facto  because  it  relates  to  procedure,  as  it  does  accord- 
ing to  Mr.  Bishop?  And  can  any  substantial  right  which  the 
law  gave  the  defendant  at  the  time  to  which  his  guilt  relates 
be  taken  away  from  him  by  ex  post  facto  legislation,  because, 
in  the  use  of  a  modern  phrase,  it  is  called  a  law  of  procedure? 
We  think  it  cannot."  The  learned  justice  who  delivered  this 
opinion  did  not  seem  to  be  satisfied  with  the  definition,  as  he 
restates  the  definition  in  the  Case  of  Medley,  134  U.  S.  160,  as 
follows:  "The  terra  ^  ex  post  facto  law,'  as  found  in  the  provis- 
ion of  the  constitution  of  the  United  States,  to  wit,  that  'no 
state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts,'  has  been  held  to  apply 
to  criminal  laws  alone,  and  has  been  often  the  subject  of  con- 
struction in  this  court.  Without  malcing  extracts  from  these 
decisions,  it  may  be  said  that  any  law  which  was  passed  after 
the  commission  of  the  off"ense  for  which  the  party  is  being 
tried  is  an  ex  post  facto  law  when  it  inflicts  a  greater  punish- 
ment than  the  law  annexed  to  the  crime  at  the  time  it  was 
committed:  Colder  v.  Bull,  3  Dall.  386,  390;  Kring  v.  Missouri, 
107  U.  S.  221;  Fletcher  v.  Peck,  6  Cranch,  87;  or  which  alters 
the  situation  of  the  accused  to  his  disadvantage;  and  that  no 
one  can  be  criminally  punished,  in  this  country,  except  accord- 
ing to  a  law  prescribed  for  his  government  by  the  sovereign 
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authority  before  the  imputed  offense  was  committed,  or  by 
some  law  passed  afterwards,  by  which  the  punishment  is  not 
increased." 

This  is  a  material  change  in  the  definition  given  in  the  case 
of  Kring  v.  Miasouriy  107  U.  S.  221,  and  it  now  remains  to  be 
seen  whether  or  not  the  situation  of  the  accused  has  been 
altered  to  his  disadvantage.  We  do  not  see  that  it  has.  How 
does  the  change  in  the  accusing  tribunal  take  away  any  sub- 
stantial rights  of  the  accused?  He  admits  himself,  by  his 
solemn  plea  of  guilty,  to  be  rightfully  accused  of  a  grade  of 
the  offense  with  which  he  is  charged,  and  this  presumably  by 
the  advice  of  his  counsel,  after  due  time  has  been  given  to  him 
to  plead,  and  after  he  has  deliberately  withdrawn  his  plea  of 
not  guilty.  Should  he  now  be  heard  to  complain  that  a  grand 
jury  of  sixteen  men,  as  required  by  the  law  in  force  at  the 
time  of  the  commission  of  the  offense,  might  not  have  indicted 
him?  He  admits  his  guilt,  and  after  conviction  and  sentence 
says  that  he  was  not  properly  accused.  This  is  a  travesty 
upon  justice,  and  illustrates  the  absurdity  of  the  proposition 
laid  down  by  some  of  the  courts.  It  has,  however,  been  re- 
cently held  by  the  supreme  court  of  Montana,  in  the  case  of 
State  v.  Ah  Jim,  9  Mont.  167,  that  the  constitutional  provision 
there  reducing  the  number  of  grand  jurors  from  sixteen  to 
seven,  five  of  whom  must  concur  in  the  finding  of  an  indict- 
ment, is  self-executing;  and  the  court  quotes  with  approval  the 
following  cases  to  show  that  such  provisions  apply  to  offenses 
committed  before  the  passage  of  a  law,  and  are  not  ex  post  facto 
in  their  nature  or  effect:  Cooley's  Constitutional  Limitations, 
272,  331,  332;  People  v.  Mortimer,  46  Cal.  114;  Bishop  on  Stat- 
utory Crimes,  sees.  178,  180.  In  a  California  case  (People  y. 
Campbell,  59  Cal.  243;  43  Am.  Rep.  257),  it  was  held  that  "it 
is  not  an  uncommon  practice  to  change  the  number  of  grand 
jurors  required  to  investigate  criminal  charges,  but  we  have 
never  heard  the  right  of  the  legislature  to  make  such  changes 
questioned;  neither  has  it  ever  been  claimed  that  the  charge 
must  be  investigated  by  the  precise  number  of  grand  jurors  of 
which  that  body  was  composed  at  the  time  the  act  was  com- 
mitted ";  and  the  Missouri  case  was  noticed  in  this  opinion 
of  the  Montana  court.  So,  then,  it  was  held  that  the  reduc- 
tion in  the  number  of  the  accusing  body  did  not  invade  any 
substantial  right  of  the  defendant.  If  the  broad  definition  of 
Mr.  Justice  Miller  in  the  Kring  case,  apparently  modified  in 
the  Case  of  Medley,  134  U.  S.  160,  was  followed,  it  would  seen* 
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that  such  a  change  in  the  number  of  the  grand  jury  might  be 
tlie  loss  of  a  substantial  right  to  the  accused.  If  the  defend- 
ant has  an  unalterable  right  to  be  accused  by  indictment,  it 
would  seem  that  he  has  a  right  to  be  presented  by  twelve 
men  out  of  sixteen,  if  such  law  existed  at  the  time  of  the  com- 
mission of  the  offense;  and  that  if  a  reduction  in  the  number 
of  the  grand  jury  is  not  a  change  in  his  substantial  rights  to 
his  disadvantage,  the  abolition  of  the  accusing  body  itself 
would  not  be.  He  has  been  presented  by  a  sworn  officer, 
and,  under  our  law,  an  official  under  bond,  and  the  informa- 
tion must  have  been  sworn  to,  as  the  law  requires  it. 

It  was  held  in  the  case  of  Marion  v.  State,  20  Neb.  233,  57 
Am.  Rep.  825,  that  although  a  law  in  force  at  the  time  of  the 
commission  of  an  offense  (murder)  provided  that  juries 
should  be  the  judges  of  the  law,  and  was  repealed  before  the 
trial,  it  was  corapetent  to  make  the  judge,  instead  of  the  jury, 
judge  of  the  law  of  the  case,  as  the  legislature  could  make 
such  a  change,  and  that  such  a  law  was  not  ex  pnst  facto. 
The  court  adhered  to  its  definition  of  an  "  ex  post  fact*  law  " 
made  in  the  case  of  Marion  v.  State,  16  Neb.  349,  which  is 
nearly  in  line  with  the  definitions  given  heretofore,  and  says: 
"  The  procedure  only  has  been  changed.  The  degree  of  pun- 
ishment, the  character  of  the  offense,  and  the  rules  of  evi- 
dence remain  as  under  the  former  law.  It  may  be  observed 
that  the  only  change  in  the  law  is  to  provide  another  tribunal 
to  pass  upon  the  law  of  the  case.  Prior  to  the  change,  if  the 
words  in  the  former  code  are  to  be  taken  at  their  full  mean- 
ing and  import,  the  jury  were  the  judges  as  to  the  law  of  the 
case  on  trial.  After  the  change,  the  court  sits  in  that  capacity, 
and  is  the  judge  of  the  law.  No  vested  right  of  the  plaintiflf 
in  error  is  affected.  A  new  tribunal  may  be  erected,  or  a  new 
jurisdiction  given  to  try  him,  and  no  right  is  abridged":  Com- 
monwealth  v.  Phillips,  11  Pick.  28.  Now,  certainly,  here  was 
a  change  in  the  powers  of  the  trial  jury.  They  were  stripped, 
of  the  right  to  act  as  judges  of  the  law,  and  the  court  was 
clothed  with  that  power,  and  yet  this  was  held  to  be  no  in- 
fraction of  the  rights  of  the  defendant.  In  the  case  of  People 
V.  Tisdale,  57  Cal.  104,  a  case  upon  which  the  counsel  for  the 
petitioner  greatly  rely,  and  which  they  state  to  be  the  only 
case  directly  in  point,  found  after  the  utmost  diligence,  the 
court  said:  "The  real  and  only  question  is,  whether  an  infor- 
mation presented  after  the  repeal  of  a  law,  which  required 
that  a  person  who  violated  it  should  be  proceeded  against  hy 
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indictment,  can  be  sustained  for  an  offense  committed  before 
the  repeal."  That  court  held  that  the  law  was  not  intended 
to  be  retrospective,  like  ours.  It  also  held  that  a  constitu- 
tional guaranty  such  as  existed  at  the  time  the  respondents 
were  charged  with  the  violation  of  a  statute  could  not  be 
taken  away  by  any  act  of  the  legislature.  This  seems  to  be 
the  view  taken  by  the  supreme  court  of  Washington,  in  the 
case  of  McCarty  v.  State,  1  Wash.  377;  22  Am.  St.  Rep.  152. 
In  this  case  the  offense  occurred  before  the  admission  of  the 
state  into  the  Union,  and  the  court  there  held  that  the  guar- 
anty of  the  constitution  of  the  United  States  was  in  force  at  the 
time  of  the  commission  of  the  offense,  and  could  not  be  taken 
away,  and  that  the  defendant  was  entitled  to  be  presented  by 
a  grand  jury.  This  was  held  evidently  with  much  hesita- 
tion, as  the  court  announces,  on  the  petition  for  a  rehearing, 
that  in  view  of  the  public  importance  of  the  question,  and  in 
view  of  the  fact  that  the  case  was  submitted  without  oral 
argunjent  on  the  part  of  the  state,  it  would  not  be  bound  by 
the  opinion  rendered  on  the  constitutional  questions  involved. 
The  situation  of  the  petitioner  here  is  different.  The  consti- 
tution of  Wyonnng  was  in  force  five  months  before  the  offense 
was  committed,  and  the  only  constitutional  guaranty  which 
was  given  to  the  defendant,  except  as  to  the  passage  of  an  ex 
post  facto  law,  was,  that,  "  until  otherwise  provided  by  law,  no 
person  shall,  for  a  felony,  be  proceeded  against  criminally, 
otherwise  than  by  indictment,  except,"  etc.  It  has  been  other- 
wise provided  by  law,  and  tlie  defendant  has  not  been  deprived 
of  any  cotistitutional  guaranty.  The  framers  of  our  constitution 
did  not  mean  to  follow  the  language  of  the  federal  constitu- 
tion, that  "  no  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  presentment  or  indict- 
ment of  a  grand  jury,  except  in  cases  arising  in  the  land  or 
naval  forces,  or  in  the  militia  when  in  actual  service  in  time 
of  public  danger."  The  intention  appears  plainly  in  our  con- 
stitution that  there  should  be  no  constitutional  guaranty  of  a 
presentment  or  indictment  of  a  grand  jury,  and  that  nothing 
should  impede  the  right  of  the  legislature  to  change,  regulate, 
or  abolish  the  grand  jury  system. 

We  cannot  refrain  from  alluding  to  one  provision  of  the 
law  before  us.  It  is  provided  in  Kansas  and  in  Michigan,  by 
statute,  that  no  information  shall  be  filed  until  a  preliminary 
examination  has  been  had,  unless  such  examination  be  waived, 
except  in  cases  of  fugitives  from  justice.     This  safe  rule  waa 
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enlarged  so  that  a  prosecuting  attorney  may  file  an  informa- 
tion when  he  is  satisfied  that  a  crime  has  been  committed. 
This  is  a  dangerous  power  to  lodge  in  the  hands  of  a  prose- 
cuting oflQcer,  for  he  may  keep  a  prisoner,  unable  to  give 
bail,  in  durance,  without  a  preliminary  examination,  until 
the  next  terra  of  court,  which  may  be  months  ahead.  The 
law  makes  provision  for  preliminary  examinations,  and  the 
accused  ought  to  have  this  hearing,  or  an  opportunity  for  it, 
where  he  can  introduce  witnesses  in  his  behalf,  —  a  privilege 
not  accorded  to  him  before  a  grand  jury,  —  one  of  the  strong 
arguments  for  dispensing  with  that  ex  parte  tribunal.  We 
do  not  now  intimate  how  we  would  decide  this  matter  if  prop- 
erly before  us,  but  we  deem  it  proper  to  call  attention  to  it,  so 
that  under  the  new  practice  there  may  be  no  excuse  for  fol- 
lowing a  dangerous  method  of  procedure.  We  are  forcibly 
impressed  with  one  fact  that  crops  out  in  the  examination  of 
this  question.  In  the  states  of  Michigan,  Kansas,  and  Wiscon- 
sin, the  ordinary  method  of  accusation  in  criminal  cases  is  by 
information,  and  has  been  for  years.  In  Kansas  and  Michigan 
and  probably  in  Wisconsin,  no  provision  was  made  as  to  of- 
fenses committed  prior  to  the  passage  of  the  law  providing  for 
prosecutions  by  means  of  information,  and  yet  not  a  single 
case  has  been  found  where  the  question  raised  here  has  been 
presented  to  the  court  of  last  resort  in  any  of  these  states, 
although  such  cases  must  have  arisen.  It  is  a  strong  pre- 
sumption that  such  prosecutions  as  to  past  offenses  were  uni- 
versally considered  to  be  legal,  although  the  constitutions  of 
these  states  surely  contain  the  familiar  provision  that  "no  ex 
post  facto  law  shall  ever  be  passed."  Even  if  such  a  clause 
does  not  appear  there,  it  is  in  the  federal  constitution,  and 
this  is  as  much  an  inliibition  upon  the  legislature  of  the 
states  as  if  it  had  been  incorporated  in  the  state  constitution: 
~Ex  parte  Belhurum,  66  Mo.  545.  We  do  not  favor  the  prac- 
tice of  looking  into  the  constitutionality  of  a  statute  in  habeas 
corpus  proceedings.  In  the  states  of  Michigan,  Missouri,  Ne- 
braska, Texas,  and  Iowa,  in  habeas  corpus,  the  courts  will  not 
look  beyond  the  judgment  and  re-examine  the  charges  on 
which  it  was  rendered,  or  pronounce  the  judgment  an  abso- 
lute nullity,  on  the  ground  that  the  constitutionality  of  the 
statute  under  which  the  conviction  took  place,  or  upon  which 
the  indictment  was  based,  is  controverted.  That  question,  it 
is  said,  must  be  tested  on  appeal,  writ  of  error,  or  trial  in  the 
appropriate  court:  Church  on  Habeas  Corpus,  sec.  370,  and 
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the  cases  there  cited.  But  the  supreme  court  of  the  United 
States,  in  Ex  parte  Siehold,  100  U.  S.  371,  has  established  a 
different  doctrine;  and  this  seems  now  to  be  the  rule  in  habeas 
corpus,  as  the  learned  author  of  the  work  above  cited  states: 
"  But  we  apprehend  the  true  rule  to  be,  that  when  a  prisoner 
alleges  that  the  law  under  which  he  was  convicted  and  sen- 
tenced is  unconstitutional,  or  has  been  repealed  before  the 
trial  and  judgment,  he  may  have  these  matters  passed  upon 
by  the  highest  judicial  tribunals,  whether  the  attack  upon  the 
judgment  be  collateral,  as  by  habeas  corpus,  or  direct,  as  by 
appeal  or  writ  of  error":  Church  on  Habeas  Corpus,  sec.  370. 
We  do  not  see  that  the  law  of  this  state  providing  for  prose- 
cutions by  information  is  ex  post  facto  in  its  nature,  nor  that 
it  has  infringed  any  of  the  substantial  rights  of  the  petitioner, 
nor  that  he  has  lost  any  constitutional  guaranty;  and,  enter- 
taining these  views,  the  demurrer  to  the  answer  and  to  the 
return  of  the  sheriff  must  be  overruled,  and  the  petitioner  re- 
manded to  the  custody  of  the  sheriff  of  Laramie  County. 

Constitutional  I-.aw.  —  Dck  Process  of  Law,  What  is:  See  notea  to 
Bank  of  the  State  v.  Cooper,  24  Am.  Dec.  537-545,  and  to  Bardroell  v.  CoUitu, 
20  Am.  St.  Rep.  554-559.  The  power  of  the  legislature  to  alter  the  rules 
of  evidence  as  they  existed  at  common  law,  and  to  limit,  change,  and  vary 
existing  rules  for  the  limitation  of  actions,  is  not  affected  nor  destroyed  by 
the  constitutional  provision  prohibiting  the  taking  of  life  without  due  process 
of  law:  People  v.  Turner,  117  N.  Y.  227;  15  Am.  St.  Rep.  498.  For  a  case 
in  which  a  statutory  provision  declaring  smoking  or  inhaling  opium  a  mis- 
demeanor was  held  not  to  be  anconstitutioual,  see  Ah  Lim  T.  Territory,  1 
Wash.  156. 

Ex  Post  Facto  Laws  are  those  which,  in  their  operation,  make  that 
criminal  or  penal  which  was  not  so  at  the  time  the  act  was  performed;  or 
which  increase  the  punishment;  or,  in  short,  which,  in  relation  to  the  offense 
or  its  consequences,  alter  the  situation  of  a  party  to  his  disadvantage:  Lind- 
tey  v.  State,  (55  Miss.  542;  7  Am.  St.  Rep.  674.  An  act  amendatory  of  an 
act,  but  which  does  not  change  the  nature  of  the  offense  nor  the  amount  of 
evidence  necessary  to  prove  the  charge,  nor  the  nature  nor  amount  of  pun- 
ishment,  but  simply  changes  the  mode  of  trial,  is  not  an  ex  post  facto  law: 
City  Council  v.  O'Donnell,  29  S.  C.  355;  13  Am.  St.  Rep.  728.  Wiien,  at  the 
time  of  the  commission  of  an  offeuse  for  which  the  prisoner  is  on  trial,  the 
statute  provided  that  juries  should  be  judges  of  the  law  in  such  cases,  aud 
before  the  trial  this  statute  was  repealed,  the  defendant  is  entitled  to  the  ben- 
efit of  the  repealed  statute:  Marion  v.  State,  20  Neb.  233;  57  Am.  Rep.  825. 

Prosecutions  by  Information,  Laws  Authorizing,  when  ex  Post 
Facto:  See  note  to  Bardxvell  v.  Collins,  20  Am.  St.  Rep.  558.  In  State  v. 
Kint/sley,  10  Mont.  537,  it  was  held  that  a  conviction  in  a  court  of  the  state, 
for  a  felony  committed  in  the  territory  prior  to  the  adoption  of  the  consti- 
tution, cannot  be  sustained  where  the  prosecution  was  by  information.'  On 
tb«  other  hand,  Lybarger  v.  State,  2  Wash.  552,  holds  that  a  law  changing 
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the  mode  of  procedure  from  an  indictment  to  an  information  in  prosecationt 
for  crime  does  not  contain  any  of  the  elements  nor  respond  to  any  of  the 
accepted  definitions  of  an  ex  post  facto  law,  although  the  offense  under  pros- 
ecution  may  have  been  committed  prior  to  such  change  in  the  law.  The 
results  of  a  few  recent  cases  in  which  tx  post/ado  laws  were  discussed  may 
be  summarized  as  follows:  An  ordinance  declaring  that  all  sales  of  intoxi- 
cating liquors  thereafter  made  by  persons  failing  to  comply  with  its  pro* 
visions  is  not  an  fx  post  facto  law:  Moore  v.  Indianapolis,  120  Ind.  483;  nor 
is  an  act  substituting  the  state  penitentiary  for  the  county  jail  as  the  place 
of  confinement  pending  execution,  and  directing  that  executions  which  had 
before  taken  place  publicly  should  thereafter  take  place  within  the  peni* 
tentiary  walls,  ex  post  facto  as  to  one  under  sentence  when  the  act  took  eflfect, 
as  it  does  not  change  the  punishment  to  his  disadvantage:  In  re  Tyson,  13 
Col.  482;  nor  is  a  statute  authorizing  the  leasing  of  convict  labor  and  the 
working  of  the  convicts  in  mines  an  ex  post  facto  law:  Mason  etc  Co.  v.  Main 
Jellico  etc.  Co.,  87  Ky.  467.  But  where  an  act  passed  in  1886  provided  a  pen- 
alty  for  intoxication,  and  a  later  act  passed  in  1888  provided  a  different 
penalty,  and  repealed  the  former  act  without  any  saving  clause  as  to  offenses 
already  committed,  it  was  held  that  there  could  be  no  conviction  for  an  of> 
fense  committed  before  the  later  act  took  effect:  State  v.  Meader,  62  Vt.  458. 
Habeas  Cokfus,  What  mat  bb  Tnquiekd  into  on. — That  the  oonsti- 
tntionality  of  the  act  under  which  conviction  has  been  had  may  be  inquired 
into^  see  cases  cited  in  note  to  Morrill  y,  MorriU,  23  Am.  St.  Bep.  llOl, 
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ivwntxsr  —  Estopfkl.  — A  judgment  for  the  plaintiff  sweeps  away  erery 
defense  that  should  have  been  raised  against  the  action,  and  this  for  the 
porpose  <^  every  subsequent  suit,  whether  founded  upon  the  same  or  a 
different  cause.  Thus  in  a  possessory  action,  the  defendant  is  nnder 
obligation  to  plead  all  the  titles  under  which  he  claims,  and  if  he  fails 
to  do  so,  and  judgment  is  entered  against  him,  he  cannot,  in  a  snbee* 
qnent  action,  set  up  title  of  which  he  might  have  availed  himself  in  the 
first. 

Jttdombnt  —  Homestead.  —  When  a  person  not  under  disability  is  sued,  and 
the  homestead  is  involved,  it  will  be  affected  by  any  neglect  to  assert  it, 
precisely  the  same  as  any  other  right. 

JiTDOMBNT  —  Homestead  RioHTa,  when  Conclusivb  against.  —  If  a  snit 
in  chancery  is  brought  against  a  husband  and  wife,  in  which  plaintifiis 
allege  themselves  to  be  the  owners  of  certain  real  property,  and  that 
they  are  unlawfully  kept  out  of  possession  by  defendants,  and  that  cer- 
tain deeds  nnder  which  the  wife  claims  title  were  made  to  hinder,  delay, 
and  defraud  creditors  of  the  husband,  and  plaintiffs  pray  that  they  may 
have  possession  of  the  property  and  be  declared  owners  thereof,  and 
that  the  deeds  to  the  wife  be  adjudged  fraudulent  and  void,  and  set 
aside,  and  judgment  is  rendered  in  favor  of  the  plaintiffs  for  the  relief 
■ought,  snch  judgment  is  conclusive  against  every  claim  of  right  to  poe« 
session  existing  in  favor  of  defendant^  and  preolades  the  wife  from  snb* 
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eequently  asserting  any  title  or  right  of  possession  on  the  ground  that 
the  property  was,  before  the  commencement  of  the  former  action,  and 
still  is,  a  homestead,  and  that  the  title  of  the  plaintiffs  is  based  apon  a 
sale  of  the  property  under  execution  against  her  husband  when  it  waa 
exempt  from  such  sale.  • 

Walter  R.  Stoll  and  R.  W.  Breckons^  for  the  plaintiffa  ip 
error. 

Charles  N.  Potter,  for  the  defendants  in  error. 

CoNAWAY,  J.  This  case  stands  on  demurrer  to  the  amended 
petition.  The  demurrer  sets  up  two  grounds:  1.  That  the 
amended  petition  does  not  state  facts  suflBcient  to  constitute 
a  cause  of  action;  and  2.  That  the  amended  petition  shows 
on  its  face  that  the  matters  put  in  controversy  by  it  have 
already  been  adjudicated.  It  seems  that  the  amended  peti- 
tion does  state  facts  sufficient  to  constitute  a  cause  of  action, 
and,  for  reasons  which  will  be  apparent,  it  is  assumed  that  it 
does,  unless  for  the  reason  that  it  shows  a  former  adjudication 
of  those  facts.  And  this  resolves  the  two  grounds  of  demurrer 
into  one,  which  is  substantially  the  way  in  which  the  cause 
has  been  stated  and  argued  by  counsel.  And  the  question  is. 
Does  the  amended  petition  show  on  its  face  that  the  matters 
in  controversy  have  been  adjudicated  in  a  former  action?  If 
this  question  should  be  resolved  in  the  affirmative,  the  judg- 
ment of  the  trial  court  must  be  affirmed;  otherwise,  reversed. 

The  amended  petition  sets  up  that  there  was  a  former  action 
between  James  M.  Culver  and  Mowry  A.  Arnold,  the  parties 
in  interest  as  defendants  here,  as  plaintiffs,  and  Jeremiah 
and  Hannah  Graham,  plaintiffs  here,  as  defendants.  The 
former  action  was  by  bill  in  chancery.  The  amended  peti- 
tion in  this  action  exemplifies  that  bill  by  copy  as  exhibit  A, 
and  exemplifies  the  answer  thereto  by  copy  as  exhibit  B. 
The  amended  petition,  including  these  exhibits,  shows  sub- 
stantially the  following  state  of  facts,  which,  in  deciding  this 
demurrer,  are  to  be  taken  as  true:  The  said  Jeremiah  Graham 
and  Hannah  Graham  were  husband  and  wife,  and  had  occu- 
pied the  premises  in  controversy  as  a  homestead  since  1874, 
but  on  October  24,  1883,  they  had,  by  their  joint  deed  exe- 
cuted in  legal  form,  conveyed  the  premises  to  one  A.  S.  Emery, 
who,  at  about  the  same  time,  conveyed  them  to  the  said 
Hannah  Graham,  both  deeds  being  acknowledged  the  same 
day,  October  26,  1883,  and  one  being  recorded  that  day,  and 
the  other  on  October  31,  1883.    On  the  tenth  day  of  January, 
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1S84,  the  said  Culver  and  Arnold  commenced  an  action 
against  Jeremiah  Graham  on  a  money  demand,  and  sued  out 
an  attachment  against  him  in  said  action,  and  had  it  levied 
on  the  realty  in  controversy  as  the  property  of  Jeremiah 
Graham,  notwithstanding  these  conveyances  vesting  the  legal 
title  in  Hannah  Graham.  They  obtained  judgment  in  their 
action  against  Jeremiah  Graham  for  $725  and  costs,  with  an 
order  for  the  sale  of  the  attached  property,  and  a  special  exe- 
cution issued  for  the  sale  thereof,  under  which  it  was  sold  by 
the  sheriff,  they  becoming  the  purchasers  for  $910.  After- 
wards, in  due  course  of  legal  proceedings,  the  sale  was  con- 
firmed by  the  court,  and  Culver  and  Arnold  received  a  sheriff's 
deed  for  the  property.  This  execution  sale  and  resulting  pro- 
ceedings were  had  without  any  affidavit  that  the  property  was 
worth  over  fifteen  hundred  dollars,  which  is  required  to  au- 
thorize the  Bale  of  a  homestead  property  on  execution.  Han- 
nah Graham  appeared  at  the  execution  sale,  and,  before  the 
sale  was  effected,  forbade  it,  saying  to  the  people  there  assem- 
bled that  the  property  was  her  individual,  separate,  and 
exclusive  property,  and  not  Jeremiah's.  The  confirmation  of 
the  sale  afterwards  is  claimed  to  have  been  procured  without 
notice  to  Jeremiah  Graham;  and  when  Culver  and  Arnold 
received  their  sheriff's  deed  for  the  property,  Jeremiah  and 
Hannah  Graham,  still  being  in  possession,  refused  to  surren- 
der possession.  Thereupon  Culver  and  Arnold  brought  their 
bill  in  chancery,  alleging  that  they  were  the  owners  of  the 
property  and  entitled  to  immediate  possession  thereof,  and 
that  they  were  unlawfully  kept  out  of  possession  by  Jeremiah 
and  Hannah  Graham,  and  that  Hannah  Graham's  title  deeds 
were  made  to  delay,  hinder,  and  defraud  the  creditors  of 
Jeremiah  Graham,  and  setting  up  the  facts  at  length  upon 
which  their  title  was  founded,  and  praying  for  possession,  and 
to  be  declared  the  owners  of  the  property,  and  that  Hannah 
Graham's  title  deeds  be  declared  fraudulent  and  void,  and  set 
aside.  The  answer  denied  the  title  and  ownership  of  Culver 
and  Arnold;  denied  that  they  were  entitled  to  the  possession 
of  the  property;  denied  that  Hannah  Graham's  title  deeds 
were  fraudulent;  and  resisted  the  granting  of  the  relief  prayed 
for  by  the  bill.  The  supreme  court  of  the  territory,  reversing 
the  trial  court,  granted  Culver  and  Arnold  substantially  the 
relief  they  asked  for,  and  remanded  the  case;  whereupon  th* 
district  court,  by  final  decretal  order,  proceeded  to  carry  out 
the  decree  of  the  supreme  court,  and  granted  a  writ  of  posses- 
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eion  in  favor  of  Culver  and  Arnold,  and  against  the  plaintive 
in  error,  to  enforce  and  execute  the  order.  Neither  bill  nor 
answer  said  anything  about  any  homestead  right  in  the  prem- 
ises. PlaintiflFs  in  error  brought  the  present  action  in  the 
court  below,  seeking  to  have  the  sheriflf's  deed  to  Culver  and 
Arnold  declared  null  and  void,  and  delivered  up  to  them,  and 
canceled  of  record,  and  that  the  judgment  and  decree  in  the 
former  action  be  declared  null  and  void,  and  that  the  sheriflf 
be  perpetually  restrained  from  executing  the  writ  of  possession 
issued  therein;  and  they  ask  for  a  temporary  restraining  order 
and  costs. 

Does  this  state  of  facts  show  an  adjudication  of  the  issues 
presented  in  the  present  action?  It  is  claimed  by  the  plain- 
tiffs in  error  that  it  does  not  show  an  adjudication  of  their 
homestead  right.  Was  the  homestead  right  included  in  the 
issues  adjudicated  in  the  former  action?  That  action  has 
more  than  one  object,  and  the  bill  of  complaint  tendered  more 
than  one  issue.  One  object,  probably  the  leading  one,  as  be- 
ing the  immediate  cause  of  the  commencement  of  the  action, 
was  to  obtain  possession  of  the  property, — to  put  plainti£b  in 
error  out,  and  to  put  defendants  in  error  in.  To  accompliflh 
this  alone,  the  appropriate  remedy  would  have  been  the  legal 
action  of  ejectment.  Another  object,  no  less  important,  was 
to  settle  the  title  and  ownership  in  defendants  in  error  as 
against  plaintiffs  in  error,  by  a  decree  declaring  the  title 
deeds  of  Hannah  Graham  fraudulent  and  void,  and  declaring 
defendants  in  error  the  owners  of  the  property,  as  well  as  en- 
titled to  the  immediate  possession.  The  setting  aside  and 
declaring  void  the  title  deeds  of  Hannah  Graham  was  a  mat- 
ter of  purely  equitable  jurisdiction.  The  twofold  nature  of  the 
relief  sought,  it  being  partly  legal  and  partly  equitable,  has 
evidently  led  to  some  confusion  of  ideas,  according  as  the 
cause  has  been  viewed  from  a  legal  or  an  equitable  stand- 
point. The  supreme  court  of  the  territory,  in  the  able  and 
exhaustive  opinion  delivered  on  the  occasion  of  reversing  the 
judgment  of  the  district  court  in  the  action,  uses  the  follow- 
ing language:  "When  the  property  was  offered  by  the  sheriff 
at  public  vendue,  Hannah  Graham,  wife  of  Jeremiah,  appeared, 
and  forbade  the  sale,  claiming  for  herself  the  sole  and  exclu- 
sive ownership  of  the  property.  Being  jointly  with  her  hus- 
band in  possession,  she  refused  to  surrender  to  the  purchasers, 
who,  it  appears,  did  not  apply  on  the  confirmation  of  their 
deed,  as  they  might  have  done,  for  the  writ  of  habere  facias^ 
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or  other  appropriate  execution,  to  put  thera  into  possession  of 
the  property,  which  the  court,  by  its  officer,  had  sold  to  them, 
but  sought  their  remedy  by  a  bill  in  chancery  assailing  the 
alleged  title  and  ownership  of  the  wife,  and  praying  that  she 
and  her  husband  be  adjudged  to  surrender  possession  to  them. 
The  appellants  claiming  the  legal  estate  and  the  right  of 
entry,  it  would  seem  that,  for  them,  the  action  of  ejectment 
was  the  more  appropriate  remedy;  but  since  the  appellees 
appeared  in  the  court  below,  and,  without  objection  to  the  form 
of  procedure,  filed  their  answer  controverting  the  material 
allegations  of  the  bill,  inquiry  upon  this  feature  becomes  un- 
important": Culver  V.  Graham,  S  Wyo.  211.  With  all  due 
deference  to  the  known  learning  and  ability  of  the  court  which 
pronounced  this  criticism,  it  may  be  permissible  to  suggest 
that  the  criticism  itself  is  not  a  well-considered  one,  and  that 
had  an  objection  to  the  form  of  procedure  been  interposed  Iq 
due  time,  before  answer,  it  would  still  have  been  unimportant. 
The  reference  to  the  confirmation  of  the  deed  is  a  mere  slip 
of  the  pen;  it  was  the  sale  that  was  confirmed,  before  the  deed 
was  made  or  could  lawfully  have  been  made.  A  more  impor- 
tant matter  is  as  to  the  method  and  form  of  procedure.  If 
defendants  in  error  sought  relief  by  bill  in  chancery,  when 
they  had  a  plain  and  adequate  remedy  at  law,  that  fact  should 
not  be  lost  sight  of  in  considering  their  equities  now.  But 
how  could  a  writ  of  habere  facias,  or  any  writ  of  that  nature, 
be  available  under  the  state  of  facts  as  they  existed  at  the 
time?  How  could  such  a  writ,  issued  on  a  judgment  against 
Jeremiah  Graham  alone,  be  eflfective  against  Hannah  Gra- 
ham, or  any  one  except  Jeremiah  Graham?  Why  should  a 
writ  of  habere  facias  run  at  all?  The  attachment  was  not  a 
foreign  attachment.  The  judgment  was  not  a  judgment  in 
rem,  so  as  to  bind  all  the  world.  It  was  a  personal  judgment 
against  Jeremiah  for  so  much  money,  with  a  judgment  order 
for  the  sale  of  the  property  attached  as  his,  thus  keeping  alive 
the  attachment  lien.  The  court,  by  its  officer,  had  not  sold 
any  property  to  defendants  in  error,  in  the  sense  of  warranting 
any  title  to  the  property.  It  had  simply  approved  the  execu- 
tion sale,  and  ordered  a  sheriff's  deed,  which,  in  the  language 
of  the  statute  in  force  at  the  time,  was  *'  sufficient  evidence  of 
the  legality  of  such  sale  and  the  proceedings  therein  until  the 
contrary  be  proved,"  and  would  "vest  in  the  purchaser  as 
good  and  as  perfect  an  estate  in  the  premises  therein  men- 
tioned as  was  vested  in  the  party  at  or  after  the  time  when 
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Buch  lands  and  tenements  became  liable  to  the  satisfaction  of 
the  judgment."  Hannah  Graham,  as  well  as  Culver  and 
Arnold,  claimed  ownership  and  right  of  possession  by  virtue 
of  a  legal  title,  and  one  which  she  claimed  to  be  paramount 
to  theirs,  with  the  advantage,  on  her  side,  that  she  was  in  pos- 
session, and  they  were  not.  There  had  been  no  suit,  attach- 
ment, or  judgment  against  her.  There  had  been  no  attachment 
or  execution  levied  upon  property  as  hers.  There  had  been 
no  execution  sale  or  sheriff's  deed  of  her  right,  title,  and  in- 
terest in  any  realty,  vesting  in  the  purchaser  as  good  and  as 
perfect  an  estate  as  had  been  vested  in  her.  No  writ  in  the 
nature  of  habere  facias  could  run  against  her.  No  right  or 
claim  of  hers  had  been  adjudicated,  and  there  could  have 
been  no  propriety,  and  no  warrant  in  law  or  in  equity,  for  at- 
tempting proceedings  to  oust  her  possession  under  process 
against  another  person.  Such  proceedings,  to  have  had  any 
effect  at  all  as  to  her  possession,  must  have  been  arbitrary 
and  wanton,  as  well  as  forcible  and  illegal;  and  if  she  had 
been  deforced  of  her  possession  by  such  means,  it  could  not 
have  settled  any  question  affecting  her  rights  or  equities,  and 
could  not  have  prevented  another  suit:  See  Mix  v.  King,  55  111. 
435;  66  111.  145.  We  should  not  approach  the  consideration 
of  Hannah  Graham's  rights  with  the  idea  that  she  could  have 
been  legally  and  effectively  deprived  of  her  possession  by  such 
means.  As  to  the  proper  form  of  action  for  Culver  and  Arnold 
to  adopt,  it  is  true  that  an  action  of  ejectment  at  law  would 
have  been  available  to  try  the  right  of  possession,  but  it  would 
not  have  been  available  to  vacate  and  set  aside  the  title 
deeds  of  Hannah  Graham.  The  relief  sought  and  the  issues 
tendered  were  partly  legal  and  partly  equitable.  Equity, 
obtaining  jurisdiction  for  one  purpose,  properly  proceeded  to 
administer  relief  as  to  the  entire  matter  within  the  issues. 
That  it  would  do  so  was  evidently  the  view  of  the  learned  soli- 
citors for  the  complainants  in  that  suit  when  they  sought 
their  remedy  by  bill  in  chancery.  Such  was  evidently  tiie 
view  of  the  learned  solicitors  for  the  defendants  when  they 
answered  without  making  objection  to  the  form  of  procedure. 
There  weue  issues  of  equitable  cognizance,  as  well  as  legal, 
to  be  determined;  and  this  brings  us  to  the  question,  What 
were  the  issues  adjudicated  in  that  suit?  Having  endeavored 
to  brush  away  some  of  the  fog  which  had  settled  around  this 
case  and  obscured  its  surroundings,  we  will  now  endeavor  to 
trace  our  way  through   the  fields  of  res  Judicata.      In  the 
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pleadings  in  contested  suits  there  are  often  numerous  allega- 
tions more  or  less  intimately  connected  with  the  subject-mat- 
ter of  the  litigation,  and  bearing  upon  the  issues  involved, 
which  are,  in  no  proper  sense,  issues  in  themselves,  although 
they  may  be  alleged  on  one  side,  and  denied  on  the  other. 
They  are  evidentiary  matters,  or  matters  of  persuasive  or  ar- 
gumentative force,  as  bearing  upon  the  actual  issues  in  the 
cause,  but  are  not  issues  in  themselves,  in  the  sense  of  seek- 
ing, requiring,  or  receiving  adjudication.  Such  allegations 
may  be  true,  and  still  the  party  making  them  not  be  entitled 
to  the  relief  sought;  they  may  be  false,  and  yet  the  party  en- 
titled to  the  relief  on  other  grounds.  Such  allegations  are 
not  necessarily  included  in  the  issues,  in  the  finding  of  facts, 
or  in  the  judgment.  Unless  specially  pleaded,  they  are  not 
adjudicated.  Courts  have  sometimes  endeavored  to  lay  down 
rules,  and  have  made  suggestions  not  altogether  harmonious, 
as  to  the  methods  of  determining,  among  these  multitudinous 
allegations,  those  which  constitute  the  real  issues  in  the  cause. 
Wells,  in  his  work  on  res  adjudicnta,  gives  probably  as  good  a 
discussion  of  this  matter  as  any  to  be  found  under  the  rigid 
rules  of  the  common  law.  The  same  principles,  with  a  more 
liberal  construction,  apply  in  chancery.  We  quote  from 
Wells:  — 

"  Sec.  200.  Our  first  inquiry  herein  is,  What  is  to  be  re- 
garded as  a  matter  in  issue?  It  is  plain  that  there  may  be 
subordinate  and  incidental  matters  tried  during  the  contro- 
versy; but  they  are  not  to  be  considered  as  the  matter  in  is- 
sue, in  the  sense  of  the  rule.  The  New  Hampshire  court 
affords  us  a  clear  though  not  an  exhaustive  definition,  thus: 
*  Any  fact  attempted  to  be  established  by  evidence,  and  con- 
troverted by  the  adverse  party  by  evidence,  may  be  said  to  be 
in  issue  in  one  sense;  as,  for  instance,  in  an  action  of  trespass, 
if  the  defendant  alleges  and  attempts  to  prove  that  he  was  in 
another  place  than  that  where  the  plaintiff's  evidence  would 
show  him  to  have  been  at  a  certain  time,  it  may  be  said  that 
this  controverted  fact  is  a  matter  in  issue  between  the  parties. 
This  may  be  tried,  and  may  be  the  only  matter  put  in  con- 
troversy by  the  evidence  of  the  parties.  But  this  is  not  the 
matter  in  issue  within  the  meaning  of  the  rule.  It  is  that 
matter  upon  which  the  plaintiff  proceeds  by  his  action,  and 
which  the  defendant  controverts  by  his  pleadings,  which  is  in 
issue.  The  declaration  and  pleadings  may  show  specifically 
what  this  is,  or  they  may  not.     If  they  do  not,  the  party  may 
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adduce  other  evidence  to  show  what  was  in  issue,  and  thereby 
make  the  pleadings  as  if  they  were  special.  But  facts  ofiFered 
in  evidence  to  establish  the  matter  in  issue  are  not  themselves 
in  issue,  within  the  meaning  of  the  rule,  though  they  may  bo 
controverted  on  the  trial.  Deeds  which  are  merely  offered  in 
evidence  are  not  in  issue,  even  if  their  authenticity  be  denied. 
When  a  deed  is  merely  offered  in  evidence  to  show  a  title, 
whether  in  a  real  or  personal  action,  there  is  no  non  est  factum 
involved  in  the  matter  put  ia  issue  by  the  plea  of  nul  disseisin^ 
or  not  guilty,  which  makes  the  execution  of  that  deed  a  mat- 
ter in  issue  in  the  case,  notwithstanding  the  jury  may  be  re- 
quired to  pass  on  the  fact  of  its  execution.  The  verdict  and 
judgment  do  not  establish  the  fact  one  way  or  the  other,  so 
that  the  finding  is  evidence.  The  title  is  in  issue.  The  deed 
comes  in  controversy  directly,  in  one  sense,  —  that  is,  in  the 
course  taken  by  the  evidence,  it  is  direct  and  essential,  —  but  in 
another  sense  it  is  incidental  and  collateral.  It  is  not  a  mat- 
ter necessary  of  itself  to  the  finding  of  the  issue.  It  may  be 
made  so  by  the  parties.' " 

This  language  has  been  criticised,  as  confining  the  matter 
in  issue  and  the  matter  of  res  judicata  in  limits  too  narrow. 
However  that  may  be,  it  makes  clear  the  distinction  between 
matters  which  are  merely  evidentiary  and  matters  which  con- 
stitute the  issue.  And  it  is  clear  that  an  action  of  ejectment 
might  have  been  brought  at  law,  and  prosecuted  to  judgment, 
for  the  possession  of  the  realty  involved,  without  ujaking  an 
issue  of  the  validity  of  Hannah  Graham's  title  deeds;  and  the 
right  of  present  possession  might  have  been  adjudicated  with- 
out putting  the  title  in  issue.  In  order  to  adjudicate  and 
settle  in  one  action  all  questions  in  regard  to  the  title  and 
right  of  possession  of  the  realty  in  controversy,  it  was  neces- 
sary to  bring  the  suit  in  chancery,  and  to  charge  specially  the 
invalidity  of  Hannah  Graham's  title  deeds.  Evidently  with 
this  view  Culver  and  Arnold  brought  their  bill  in  chancery, 
praying  a  decree  giving  them  possession  of  the  property,  and 
declaring  them  the  owners,  and  declaring  Hannah  Graham's 
title  deeds  void.  But  it  is  argued  that  only  the  last  of  these 
three  proposed  issues  was  actually  made  an  issue  by  the  plead- 
ings and  adjudicated.  This  requires  a  more  critical  examina- 
tion of  the  pleadings.  The  bill,  after  showing  a  regular  course 
of  proceedings  in  the  attachment  suit  leading  up  thereto, 
alleges,  in  paragraph  7,  the  execution  and  delivery  of  the 
sheriff's  deed  to  Culver  and  Arnold  for  the  consideration  of 
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$910,  paid  by  them  at  the  time  of  the  sale.  Paragraph  7  of  the 
answer  denies  every  allegation  of  paragraph  7  of  the  bill.  Here 
is  an  issue  of  title  formed  as  fairly  as  ever  issue  was  formed 
by  a  declaration  of  title  by  deed,  and  a  plea  of  non  est  factum. 
As  to  Hannah  Graham's  title  deeds,  paragraph  9  of  the  bill 
charges  them  to  have  been  fraudulent,  and  to  have  passed  no 
title.  Paragraph  9  of  the  answer  denies  every  allegation  of 
this  paragraph  of  the  bill.  Another  distinct  issue:  Allegations 
connecled  with  the  showing  of  title,  but  showing  also  a  right 
of  present  possession,  are  found  in  several  paragraphs  of  the 
bill,  which  are  denied  by  the  answer,  forming  clearly  an  issue 
upon  such  right  of  possession  affirmed  on  one  side  and  denied 
on  the  otlier,  though  not  so  tersely  and  succinctly  as  the  other 
issues.  Besides,  the  judgment  expressly  adjudicates  the  right 
of  possession;  and  the  judgment  is  evidence,  and  conclusive 
evidence,  of  what  was  adjudicated.  These  three  issues  evi- 
dently cover  all  the  matters  in  controversy  in  that  suit  or  in 
this.  It  is  true,  an  injunction  is  asked  for  in  this  suit;  but  if 
the  matters  included  in  these  three  issues  be  eliminated,  there 
will  be  no  bone  of  contention  left.  The  ground  upon  which 
the  injunction  is  asked  is  involved  in  the  determination  of 
these  issues.  The  judgment  of  the  district  court  in  favor  of 
Hannah  Graham  was  an  adjudication  of  all  three  issues 
against  her.  Is  that  adjudication  conclusive?  and  does  it  in- 
clude and  bar  the  homestead  right? 

One  of  the  main  rules  of  estoppel  by  judgment  reads  thus: 
•'A  judgment  rendered  by  a  court  of  competent  jurisdiction 
on  the  merits  is  a  bar  to  any  future  suit  between  the  same 
parties,  or  their  privies,  upon  the  same  cause  of  action,  so  long 
as  it  remains  unreversed;  or,  as  otherwise  phrased,  the  doc- 
trine of  res  adjudicata  is  plain  and  intelligible,  and  amounts 
simply  to  this:  that  a  cause  of  action,  once  finally  determined, 
without  appeal,  between  the  parties  on  the  merits,  by  a  com- 
petent tribunal,  cannot  afterwards  be  litigated  by  new  pro- 
ceedings, either  before  the  same  or  any  other  tribunal ":  2 
Black  on  Judgments,  sec.  504.  "It  is  important  to  be  ob- 
served, in  this  connection,  that  a  judgment,  when  offered  as 
evidence  in  a  subsequent  litigation,  is  either  conclusive  evi- 
dence, sufiFering  no  contradiction,  or  it  is  of  no  effect  at  all; 
and  it  is  not  admissible  as  evidence  of  the  matter  on  which  it 
is  offered,  except  where  it  is  conclusive;  that  is  to  say,  it  can 
never  be  admissible  as  tending  to  prove  a  given  fact,  for  if  it 
is  offered  as  evidence  against  a  stranger  to  the  former  litiga- 
Am.  St.  Kkp.,  Vol.  X\X1.  — 8 
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tion,  it  is  not  admissible  at  all,  and  if  against  a  party  or  privy, 
it  is  conclusive  ":  Sec.  505.  "  It  is  a  general  rule  that  a  valid 
judgment  for  the  plaintiff  definitely  and  finally  negatives 
every  defense  that  might  and  should  have  been  raised  against 
the  action;  and  this  is  true,  not  only  with  respect  to  further 
or  supplementary  proceedings  in  the  same  cause,  but  for  the 
purpose  of  every  subsequent  suit  between  the  same  parties, 
whether  founded  upon  the  same  or  a  diflFerent  cause  of  action. 
A  party  cannot  relitigate  matters  which  he  might  have  inter- 
posed, but  failed  to  do,  in  a  prior  action  between  the  same  par- 
ties, or  their  privies,  in  reference  to  the  same  subject-matter; 
and  if  one  of  the  parties  failed  to  introduce  matter  for  the 
consideration  of  the  court  that  he  might  have  done,  he  will  be 
presumed  to  have  waived  his  right  to  do  so.  If  a  party  fails 
to  plead  a  fact  he  might  have  pleaded,  or  fails  to  prove  a  fact 
he  might  have  proven,  the  law  can  afibrd  him  no  relief.  When 
a  party  passes  by  his  opportunity,  the  law  will  not  aid  him": 
Sec.  754.  The  doctrine  is  well  stated  by  Wells  in  his  treatise 
on  res  adjudicata:  — 

"  Sec.  253.  The  principle  is  the  same,  whether  the  matter 
which  might  have  been  adjudicated  in  the  first  suit  would 
have  been  therein  ground  of  action,  or  a  defense  against 
plaintiff's  claim.  Thus  the  Illinois  court,  quoting  Bigelow 
on  Estoppel  with  approval,  say:  'It  follows,  also,  from  the 
authorities  considered,  that  a  valid  judgment  for  the  plaintiff 
sweeps  away  every  defense  that  should  have  been  raised 
against  the  action,  and  this,  too,  for  the  purpose  of  every  sub- 
sequent suit,  whether  founded  upon  the  same  or  a  different 
cause;  nor  will  equity  relieve  the  defendant  from  a  judgment 
on  any  ground  of  which  he  should  have  availed  himself  in 
the  action  at  law.' 

"Sec.  254.  Thus  in  a  possessory  action,  a  defendant  is  un- 
der obligation  to  plead  all  the  titles  under  which  he  claims; 
and  if  he  fails  to  do  so,  and  judgnient  is  rendered  for  the 
plaintiff,  the  defendant  cannot  be  allowed,  in  a  subsequent 
suit,  to  set  up  a  title  which  he  omitted  to  plead,  in  order  to 
gain  possession.  Where  an  issue  is  made  between  the  parties 
to  a  suit,  each  is  presumed  to  advance  all  the  evidence  in  his 
power  to  enable  the  issue  to  be  determined  correctly.  If  one 
of  the  parties  neglects  or  does  not  wish  to  introduce  a  part  of 
his  evidence  when  it  is  known  to  him,  the  issue  cannot,  after 
a  final  decision,  be  opened  to  enable  him  to  do  so.  If  this 
were  possible,  litigation  would  be  uselessly  continued.     If  a 
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party  has  four  titles,  he  could  institute  in  succession  four 
different  suits,  instead  of  having  the  issue  of  ownership  de- 
termined in  one  suit.  This  does  not  conflict  with  the  rule 
requiring  a  distinction  between  matter  of  the  substance  of  the 
issue  and  mere  matters  of  evidence.  It  means  only  that  a 
substantial  defense  must  be  set  up  at  the  first  opportunity, 
and  not  afterwards." 

References  to  numerous  cases  sustaining  these  views  will 
be  found  at  the  sections  quoted.  We  will  not  occupy  space 
to  quote  thera.     They  are  abundant  and  uniform. 

But  it  is  urged  that  the  homestead  right  is  favored  by  the 
courts,  and  constitutes  an  exception  to  the  principles  of  res 
judicata.  Now,  this  is  matter  for  very  serious  consideration. 
If  a  judgment  of  a  court  of  competent  jurisdiction  expressly, 
upon  the  question  of  title  or  the  right  of  possession  of  realty, 
does  not  settle  that  identical  question,  even  as  between  the 
parties  to  the  action  and  their  privies,  then  would  it  seem  that 
there  are  no  means  adequate  to  the  purpose,  and  that  inter- 
ests in  realty  can  never  be  secure;  and,  not  being  able  to  rely 
upon  the  judgment  of  our  courts  in  such  matters,  we  can 
never  know  when  our  interests  in  realty  are  safe  and  reliable* 
The  doctrine  of  favoring  homesteads  seems  to  have  been  car- 
ried to  its  greatest  extent  in  Illinois;  so  it  will  be  necessary 
to  examine  the  decisions  of  the  courts  of  that  state  to  ascer- 
tain whether,  in  its  utmost  limit,  it  is  really  to  the  effect 
that  a  judgment  expressly  upon  the  question  of  title  or  the 
right  of  possession  of  real  estate  is  not  conclusive  as  between 
the  parties  and  their  privies,  and  whether  a  slumbering  home* 
stead  right  may  be  resurrected  to  defeat  the  judgment.  We 
will  not  quote  the  cases  at  length,  which  would  make  this 
opinion  additionally  tedious,  but  will  try  to  state  their  sub- 
stance correctly.  Over  forty  years  ago,  away  back  in  Febru- 
ary, 1851,  it  seems  the  legislature  of  Illinois  yielded  to  their 
patriotic  impulses,  and  passed  a  homestead  law,  to  take  effect 
on  the  fourth  day  of  July  following.  It  exempted  to  the  debtor, 
being  a  householder  and  head  of  a  family,  a  homestead  to  the 
value  of  one  thousand  dollars.  About  six  years  afterwards, 
in  1857,  the  legislature  amended  this,  to  the  effect  that  the 
husband  alone  could  not  convey  or  encumber  the  homestead, 
but  required  that  the  wife  should  join,  and  prescribed  how  the 
husband  and  wife  together  might  encumber  or  convey  the 
homestead.  Under  this  legislation,  mortgages  were  made  of 
homesteads,  and  suits  were  brought  foreclosing  such  mort- 
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gages,  making  both  husbands  and  wives  defendants;  and 
the  court  held  that  a  decree  of  foreclosure  in  these  cases, 
in  the  usual  form,  was  not  conclusive  of  the  homestead  right. 
The  former  judgment  in  the  case  at  bar  is  not  in  a  case  of 
foreclosure  of  a  mortgage;  and  the  Illinois  cases  are  analo- 
gous to  this  case  only  as  instances  of  avoiding,  pro  tanto,  in 
favor  of  the  homestead  right,  the  effect  of  the  general  lan- 
guage of  the  decree  of  foreclosure  cutting  off  the  right,  title, 
and  interest  of  defendants  in  such  cases.  The  reason  upon 
which  the  court  founded  this  acknowledged  innovation  in  the 
law  of  the  absolute  conclusiveness  of  judgments,  according  to 
their  terras,  was  the  legal  disability  of  the  wife  to  defend  for  her 
own  right.  The  doctrine  is  stated  as  follows,  in  a  leading 
case  under  this  law,  decided  in  1863:  "This  mortgage,  as  to 
the  homestead  right,  is  like  a  mortgage  in  which  the  wife  has 
not  released  her  right  of  dower,  when  sought  to  be  enforced 
in  defiance  of  that  right.  Suppose,  in  such  a  case,  the  wife 
were  made  a  party  to  a  bill  to  foreclose  a  mortgage,  without 
any  averment  that  any  right  of  dower  existed,  or  that  the 
wife  had  released  her  dower,  and  a  decree  p.assed  against  the 
husband  and  wife,  foreclosing  the  mortgage,  and  ordering  a 
sale  of  the  premises.  No  one  would  contend  that  the  right  of 
dower  would  be  affected  by  such  decree,  or  that  a  sale  under 
it  could  convey  the  premises  freed  from  the  right  of  dower, 
and  for  the  simple  reason  that  the  law  has  provided  a  different 
and  an  only  mode  for  the  release  of  dower.  So  here,  the  stat- 
ute has  provided  another,  different,  and  only  mode  for  the  re- 
lease of  the  homestead  right,  while  tiie  premises  are  occupied 
as  a  homestead.  The  husband  cannot,  by  failing  to  make  de- 
fense for  himself  and  wife,  give  the  mortgage,  in  which  the 
wife  has  not  released  the  homestead,  the  same  practical  effect 
that  it  would  have,  had  she  thus  released.  This  would  be  to 
defeat  the  statute,  and  its  manifest  object,  by  a  mere  legal 
form":  Hoskins  v.  Litchfield^  31  111.  137;  83  Am.  Dec.  215. 
The  disability  of  the  wife  is  set  up  as  the  basis  of  the  decision, 
but  the  illustration  of  the  dower  right  is  not  a  happy  one. 
Still,  we  would  be  loath  to  criticise  this  dictum  of  the  supreme 
court  of  the  great  state  of  Illinois  as  to  the  "simple  reason  " 
why  a  decree  of  foreclosure  would  not  bar  the  wife's  right  of 
dower  in  the  case  supposed,  but  we  feel  at  liberty  to  quote  the 
language  of  the  court  of  last  resort  of  the  state  of  New  York, 
giving  its  view  as  to  the  simple  reason  for  the  same  result. 
That  court  says:  "And  when  the  authorities  say  that  a  judg- 
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ment  is  final  and  conclusive  upon  the  parties  to  it  as  to  all 
matters  which  might  have  been  litigated  and  decided  in  the 
action,  the  expression  must  be  limited  as  applicable  to  such 
matters  only  as  might  have  been  used  as  a  defense  in  that 
action  against  an  adverse  claim  therein,  —  such  matters  as, 
if  now  considered,  would  involve  an  inquiry  into  the  merits 
of  the  former  judgment.  The  existence  of  an  inchoate  right 
of  dower  in  the  plaintiff  would  not  have  been  a  defense  to  the 
action  of  the  receiver  for  a  sale  of  the  premises,  and  a  satisfac- 
tion from  the  avails  of  the  sale  of  the  judgment  debt  which  he 
represented.  It  could  not,  if  pleaded  and  shown,  have  pre- 
vented a  judgment  substantially  that  which  was  rendered  ": 
Mallotiey  v.  Horan,  49  N.  Y.  116;  10  Am.  Rep.  335.  See  also 
Whitcomb  v.  WilliamSy  4  Pick.  228;  and  King  v.  Chase,  15 
N.  H.  13;  41  Am.  Dec.  675. 

An  inchoate  right  of  dower  may  never  become  a  perfect 
right.  So  long  as  the  husband  lives,  and  he  may  in  any  case 
outlive  the  wife,  it  is  not  available  as  a  defense  or  as  a  cause 
of  action.  Not  so  the  homestead  right.  It  is  a  present  and 
continuing  right  of  possession  on  the  homestead  property,  so 
long  as  it  is  occupied  as  such,  under  some  statutes,  or,  under 
other  statutes,  such  as  tliose  of  New  York  and  Wyoming,  an 
absolute  right  to  a  homestead  property  of  a  certain  value,  or 
its  proceeds  to  an  equal  amount,  forever;  and  it  is  available 
as  a  defense  to  an  action  for  the  possession  of  the  property. 
The  real  foundation  for  the  doctrine  which  the  Illinois  court 
adopted  was  the  legal  disability  of  coverture.  The  cases 
nearly  all  place  it  on  this  ground.  And  when  this  disability 
disappears,  the  doctrine  disappears.  The  cases  decided  upon 
the  principle  under  consideration,  as  far  as  they  have  been 
called  to  our  attention,  or  fallen  under  the  observation  of  the 
court,  were  decided  in  1863  and  1864:  Moore  v.  Titman,  33 
111.  358;  Mooers  v.  Dixon,  35  111.  208;  Wing  v.  Cropper,  35  111. 
256.  The  doctrine  then  disappears.  The  latest  case  in  which 
we  find  it  mentioned  is  Wright  v.  Dunning,  46  111.  271,  92 
Am.  Dec.  257,  decided  in  1867;  and  it  was  there  stated  merely 
to  say  that  it  was  not  applicable  in  that  case.  In  a  very  lucid 
and  able  opinion  it  is  stated  with  its  limitations.  Having 
stated  the  general  rule  of  the  conclusiveness  of  iudgments  ac- 
cording to  their  terms,  the  court  proceeds:  "it  may,  however, 
be  said  that  the  right  to  hold  the  homestead  forms  an  excep- 
tion to  the  rule.  It  has  been  so  held  to  the  extent  that  where 
the  husband  and  wife  are  made  parties,  and  tliey  are  entitled 
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to  homestead  rights,  and  they  are  not  relied  upon,  the  wife 
is  not  concluded  or  barred  from  asserting  the  right;  and  in- 
asmuch as  she  cannot  sue  alone  for  the  right,  that  it  may 
be  asserted  by  the  husband  and  wife,  notwithstanding  the  de- 
cree or  judgment.  And  this  exception  grows  out  of  the  stat- 
ute conferring  the  right,  which  declares  that  the  husband 
alone  cannot  release  the  right,  but  that  he  must  be  joined  by 
the  wife.  If  a  husband  and  wife  were  to  make  a  mortgage, 
and  the  wife  were  to  relinquish  her  dower,  but  refuse  to  re- 
lease Ijer  right  of  homestead,  and  when  suit  should  be  brought 
for  a  foreclosure,  if  that  right  should  be  cut  off  by  the  wife's 
failing  to  set  it  up,  the  husband,  by  refusing  to  insist  upon  it, 
or  to  enable  the  wife  to  do  so,  could  in  this  mode  release  the 
homestead  without  the  assent  of  the  wife,  and  thus  defeat  the 
statute.  This  court,  however,  has  not  held,  nor  has  it  in- 
tended to  hold,  that  an  unmarried  head  of  the  family,  capa- 
ble of  releasing  the  homestead,  and  occupying  it,  failing  to 
assert  the  right,  where  a  court  is  called  on  to  pass  upon  the 
right,  that  he  would  not  be  concluded.  This  is  the  extent  to 
which  the  exception  has  been  carried.  And  when  a  per- 
son not  under  disability  is  sued,  and  the  homestead  is  in- 
volved, it  will  be  affected  by  any  neglect  to  assert  it,  precisely 
as  any  other  right.  Appellee  was  not  under  disability,  and 
should  have  set  up  and  insisted  upon  the  right  when  before 
the  court  in  the  partition  suit;  and  failing  to  do  so  then,  she 
should  now  be  concluded  from  claiming  the  benefit."  This 
was  a  suit  by  a  widow  to  enforce  her  homestead  right  in  prop- 
erty belonging  to  the  estate  of  her  deceased  husband.  She 
was  entitled,  on  his  death,  to  both  dower  and  homestead,  but  in 
a  suit  for  partition  to  which  she  was  a  party,  had  only  claimed 
dower.  Held,  that  she  could  not  afterwards  claim  her  home- 
stead. Observe  the  language:  "And  when  a  person  not  under 
disability  is  sued,  and  the  homestead  is  involved,  it  will  be  af- 
fected by  any  neglect  to  assert  it,  precisely  as  any  other  right." 
Now,  consider  this  in  connection  with  the  following  statutory 
provisions:  — 

"  Sec.  26.  If  a  husband  and  wife  be  sued  together,  the 
wife  may  defend  her  own  right;  and  if  the  husband  neglect 
to  defend,  she  may  defend  for  his  right  also":  Wyo.  Comp» 
Laws  1876,  p.  37. 

This  section  was  in  force  in  M'^yoming  when  the  former  ac- 
tion was  brought,  by  which  the  title  and  right  of  possession  ia 
the  property  in  question  was  adjudicated  as  between  all  th* 
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parties  in  interest  in  the  present  action.  The  wctiou  con- 
tinued in  force  until  replaced  by  provisions  still  more  sweep- 
ing in  removing  disabilities  of  married  women  to  prosecute 
and  defend  actions.  The  ground  upon  which  the  Illinois  courts 
proceeded  did  not  exist  in  Wyoming.  All  those  decisions  by 
the  Illinois  courts  of  the  character  referred  to  are  of  date  prior 
to  the  legislation  of  the  state  removing  the  disability  of  the  wife 
to  sue  and  defend  alone.  Such  decisions  are  not  in  point  under 
statutes  such  as  ours,  or  such  as  the  Illinois  statute  of  1874. 
The  effect  of  such  legislation  is  stated  in  an  Illinois  case  de- 
cided in  1886.  The  court  says:  "We  cannot  think  but  that 
the  effect  of  this  legislation  is  to  destroy  the  unity  of  the  hus- 
band and  wife  in  one  person,  as  existing  at  the  common  law, 
respecting  the  person  and  property  rights  of  the  wife.  She 
now  loses  none  of  the  rights  pertaining  to  natural  persons  — 
that  of  personal  liberty,  personal  security,  and  private  prop- 
erty—  by  marriage,  to  any  greater  extent  than  does  the  man. 
Regarding  these  absolute  rights,  they  are  placed  on  an  equal- 
ity; the  same  remedies  are  open  to  each  to  enforce  those  rights 
or  to  redress  any  injury  arising  from  their  violation.  The 
reason  of  the  rule,  existing  at  the  common  law,  which  deprives 
her  of  the  right  to  sue  in  her  own  name  has  ceased,  and  the 
rule  itself  ought  to  go  with  it":  Bassett  v.  Basaett^  20  111.  App. 
543.  And  the  court  might  well  have  added  that  the  legisla- 
tion of  that  state,  as  of  Wyoming,  has  provided  a  new  rule, 
which  makes  effective  all  the  rights  which  the  recent  legisla- 
tion has  given  her,  —  the  rule  that  she  may  sue  and  defend 
alone.  It  is  further  to  be  remarked  that  the  Illinois  cases  es- 
tablishing the  exception  to  the  application  of  the  principle  of 
res  judicata  in  favor  of  the  homestead  right  of  a  married  wo- 
man under  the  common-law  disability  of  coverture  were  all 
cases  of  foreclosure  of  mortgages.  The  judgment  or  decree  in 
such  cases  does  not  profess  to  pass  upon  the  title  or  even  the 
right  of  possession  in  the  property  involved.  It  simply  fore- 
closes and  cuts  off  the  right,  title,  and  interest  of  defendants, 
without  ascertaining  or  adjudicating,  or  attempting  to  ascer- 
tain or  adjudicate,  what  the  extent  of  that  right,  title,  or  in- 
terest may  be.  And  that  is  all  that  is  sold.  Purchasers  know 
that  they  have  to  look  elsewhere  to  ascertain  what  right  or 
title  they  are  buying.  They  do  not  look  to  the  decree  of  fore- 
closure as  settling  any  question  of  title,  or  even  any  possessory 
right.  But  in  cases  like  the  one  at  bar,  in  which  the  title  and 
right  of  possession  is  put  in  issue,  and  litigated  and  adjudi- 
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cated,  they  do  look  to  the  judgment  or  decree  as  the  very 
highest  possible  evidence  upon  the  question  adjudicated, 
whether  it  be  of  the  title  or  possession,  or  both.  The  home- 
stead right,  if  set  up  in  the  former  action  and  proven,  would 
have  been  a  complete  defense  to  the  action  for  the  possession 
of  the  property.  It  would  have  prevented  the  judgment  or 
decree  of  the  supreme  court  in  favor  of  Culver  and  Arnold,  and 
against  Jeremiah  and  Hannah  Graham,  for  such  possession. 
It  cannot  be  set  up  now  without  involving  an  inquiry  into  the 
correctness  of  that  judgment;  therefore  it  became  resjudicata^ 
under  the  strictest  limitation  of  the  rule  as  stated  by  Wells, 
by  the  New  Hampshire  court,  and  also  in  Malloney  v.  Horany 
49  N.  Y.  116;  10  Am.  Rep.  335.  See  also  Fischli  v.  Fischli, 
1  Blackf.  360;  12  Am.  Dec.  251;  Ulrich  v.  Drischell,  88  Ind. 
358;  Snapp  v.  Snapp,  87  Ky.  554;  Lee  v.  Kingsbury,  13  Tex. 
68;  Cnyce  v.  Powell,  20  Tex.  767;  73  Am.  Dec.  211;  Tadlock 
V.  Eccles,  20  Tex.  782;  73  Am.  Dec.  213;  Ohilson  v.  Reeves, 
29  Tex.  281;  Nichols  v.  Dibrell,  61  Tex.  540;  and  Miller  ▼. 
Sherry,  2  Wall.  237. 

It  has  been  suggested,  rather  than  argued,  that  the  home- 
stead right  could  not  have  been  plfeaded  in  the  former  action, 
because  it  was  inconsistent  with  the  plea  of  title  in  Hannah 
Graham.  How  inconsistent  is  not  apparent.  Our  statute 
recognizes  the  homestead  right  in  the  property  of  the  wife  as 
well  as  in  that  of  the  husband.  It  has  been  urged  in  argu- 
ment that  it  was  incumbent  on  the  complainants  in  the  for- 
mer action  to  set  up  the  homestead  rights  of  the  defendants 
therein,  and  that  their  failing  to  do  so  was  concealing  it  from 
the  court,  and  misleading  the  court.  This  is  a  strange  rule 
of  pleading.  Complainants  cannot  know,  and  have  no  right 
to  dictate,  what  defendants  shall  rely  on  in  defending  actions. 
Both  the  title  and  the  right  of  present  possession  in  the  prop- 
erty in  question  was  litigated  in  the  former  action.  The  final 
result  of  that  litigation  was  an  adjudication  adverse  to  plain- 
tiflFs  in  error.  It  is  now  sought  to  relitigate  the  same  matter 
on  the  ground  that  the  plaintiffs  in  error  had  a  good  defense 
to  the  former  action  which  they  did  not  present,  and  that  the 
decree  was  consequently  wrong,  —  not  wrong  as  being  an  er- 
roneous decision  of  the  case  as  presented,  but  wrong  as  not 
being  what  it  ought  to  have  been  if  such  defense  had  been 
presented.  This  is  the  condition  of  the  matter  now,  however 
ingeniously  it  may  be  disguised.  We  cannot  know  what  the 
judgment  and  decree  would  have  been  if  such  defense  had 
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been  presented;  but  we  do  know  that  if  any  good  defense  had 
been  presented,  and  established  by  abundant  proof,  or  con- 
fessed by  the  opposite  party,  and  the  court  had  erroneously 
ignored  it,  and  had  erroneously  decided  the  case  on  other 
grounds,  and  had  rendered  a  final  judgment  and  decree  clearly 
erroneous,  the  error  could  not  be  corrected  in  this  proceeding. 
When  the  supreme  court  of  the  territory,  the  court  of  last  re- 
sort, acted  upon  the  matter,  however  erroneously,  no  other 
court  could  question  the  correctness  of  its  decision.  In  short, 
the  jurisdiction  of  the  court  in  the  former  action  in  admitted, 
and  is  clear  from  the  pleadings,  and  its  decree  cannot  be  col- 
laterally attacked.  It  is  sought  in  this  action  to  have  that 
decree  declared  null  and  void.  It  has  not  been  shown  to  be 
null  and  void,  but  the  contrary.  It  has  not  even  been  shown 
that  it  is  erroneous  on  the  case  presented  in  that  action,  but 
erroneous  because  defendants  had  a  good  defense  which  they 
withheld.  In  the  language  of  Wells,  supra:  "If  one  of  the 
parties  neglect  or  does  not  wish  to  introduce  a  part  of  his  evi- 
dence, when  it  is  known  to  him,  the  issue  cannot,  after  a  final 
decision,  be  opened  to  enable  him  to  do  so."  And  this  would 
seem  to  be  the  rule  in  proceedings  directly  attacking  a  judg- 
ment, and,  a  fortiori,  in  cases  of  collateral  attack.  All  mat- 
ters of  difference  between  the  parties  in  interest  in  this  action 
are  shown  by  the  petition  to  have  been  adjudicated  in  a  former 
action.  The  demurrer  to  the  petition  was  therefore  properly 
«»ustained.     The  judgment  is  affirmed. 


Judgment,  E-stoppel  bt.  — The  principle  of  re»  judicata  extends  not  only 
to  questions  of  fact  and  of  law  which  were  decided  in  the  former  suit,  but 
al«o  to  grounds  of  recovery  or  defense  which  might  have  been,  but  were  not, 
presented:  Harmon  v.  Auditor,  123  III.  122;  5  Am.  St.  Rep.  502;  Hobby  v. 
Bundi,  83  Ga.  1;  20  Am.  St.  Rep.  301;  Diehl  v.  Marc/iant,  87  Va.  447. 
An  adjudication  is  not  conclusive  as  to  matters  not  in  issue,  unless  they  are 
incident  to  or  essentially  connected  with  the  subject-matter  of  such  adjadi- 
cation:  Donihue  v.  McCosh,  81  losva,  296;  but  whatever  is  necessarily  im- 
plied in  the  former  decision  is,  for  the  purposes  of  estoppel,  deemed  to  have 
been  actually  decided:  Huntley  v.  Holt,  59  Conn.  102;  21  Am.  St.  Rep.  71. 
And  a  decree,  on  final  hearing,  dismissing  a  bill  to  remove  a  cloud  on  title, 
though  the  dismissal  results  merely  from  defect  of  proof,  is  rea  judicata,  and 
bars  a  subsequent  suit  by  complainant  against  the  same  parties,  involving 
the  title  to  the  same  land:    Chiles  v.  Champenois,  69  Miss.  603. 

Judgment  —  Homestead  Rights,  how  Far  Affected  by. — A  Judg- 
ment of  foreclosure  against  husband  and  wife  conclusively  settles  that  tha 
property  directed  to  be  sold  was  not  within  the  homestead  exemption  at 
the  time  of  rendition,  unless  fraud  is  alleged:  Lee  v.  Kingsbwy,  13  Tex.  68j 
62  Am.  Dec.  545.     Bat  a  decree  of  foreclosure  concludes  the  rights  neither 
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of  husband  nor  wife,  when  the  husband  appears  alone  in  the  suit:  Revalk 
v.Kraemer,  8  Cal.  66;  68  Am.  Dec.  304;  Barnap  v.  Cook,  16  Iowa,  149;  85 
Am.  Dec.  507;  Larson  v.  Reynolds,  13  Iowa,  579;  81  Ain.  Dec.  444.  And 
where  husband  and  wife  join  in  a  mortgage  of  homestead  property,  but  the 
wife  does  not  release  her  homestead  right,  such  right  is  not  affected  by  fore- 
closure and  sale  of  which  the  parties  had  notice,  and  to  which  they  did  not 
object,  and  such  sale  will  be  set  aside  on  motion:  Hoskina  v.  Lilclifield,  31 
IlL  19/;  83  Am.  Dec  215. 
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Parties  —  Defects  in.  — If  one  of  several  heirs  has  brought  an  action  to  re- 
cover possession  of  real  property,  a  suit  in  equity  may  be  maintained 
against  him  without  joining  his  co-heirs  as  defendants  to  enjoin  his 
further  prosecution  of  the  action  at  law,  and  for  other  equitable  relief. 

Pbactice  in  Chancery. — The  Relief  Which  may  be  Granted  in  a  suit 
in  chancery  must  be  restricted  to  the  issues  formed  by  the  pleadings. 
Hence  if  the  suit  is  to  restrain  the  prosecution,  by  defeiulaut,  of  actions 
of  ejectment  or  for  specific  performance,  and  if  that  is  refused,  for  thd 
allowance  of  the  value  of  complainant's  improvements  on  the  property, 
the  court  cannot,  in  the  absence  of  alErmative  pleadings  on  behalf  of 
the  defendant,  decree,  after  the  cause  has  been  submitted  for  decision, 
that  the  defendant  be  allowed  to  file  a  cross-bill,  and  upon  the  filing  of 
such  cross-bill  on  the  same  day,  enter  a  decree  against  complainant  for 
the  possession  of  the  property,  and  for  a  sum  specified  for  the  use,  en- 
joyment, rents,  and  profits  thereof. 

Judgment  or  Decree  Outside  of  the  Issues  is  to  that  e.xtent  without 
jurisdiction  and  void. 

Chancery  PRAaricE.  —  An  Opportunity  to  Answer  a  Cross-bill  must  al- 
ways be  given  the  complainant,  and  he  cannot  be  estopped  from  urging 
the  denial  of  this  right  as  a  cause  for  the  reversal  of  the  decree  by  show- 
ing that  his  bill,  and  the  evidence  offered  to  support  it,  were  such  that 
he  could  not  have  answered  the  cross-bill  without  contradicting  them. 

Specific  Performance  —  Uncertainty  in  Contract. — A  promise  that 
when  the  promisor  shaU  obtain  title  to  a  certain  tract  of  land,  he  will, 
for  a  small  or  nominal  consideration,  convey  to  occupants  who  have 
made  improvements,  without  specifying  the  character  or  value  of  the 
improvements  to  be  made,  or  the  amount  to  be  paid,  is  too  uncertain 
to  sustain  a  decree  for  specific  performance. 

Specific  Performance  cannot  be  Decreed  if  the  Contract  Leaves 
Some  or  its  Terms  open  for  future  treaty,  or  to  be  afterwards  settled. 

Specific  Performance  —  Contract  Made  as  Administrator. — Aeon- 
tract  purporting  to  be  made  by  J.  W.  H.,  administratrix  of  the  estate 
and  guardian  of  the  minor  children  of  V.  K.  H.,  covenanting  with  the 
people  of  the  town  of  B.  that  she  will,  upon  obtaining  a  patent  from  the 
United  States  for  the  land  upon  which  the  said  town  is  situate,  sell  to 
parties  in  possession  certain  lands  upon  the  terms  specified,  on  condi- 
tion that  no  further  delay  is  caused  or  expense  incurred  on  account  of 
affidavits  or  protests  which  have  been  or  may  be  filed  in  opposition  to 
■och  patent,  does  not  entitle  a  land-holder  to  maintain  suit  for  specifio 
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performance  against  J.  W.  H.  personally,  she  having  sncceeded  to  a 
part  of  the  property  as  one  of  the  heirs  of  V.  K.  H.,  because  it  is  mani- 
fest from  the  contract  that  it  was  understood  by  the  parties  thereto  that 
it  would  be  performed  by  the  promisor  in  her  capacity  of  administratrix 
and  guardian,  and  such  performance  was  not  possible. 

A  Simple  Parol  License  may  be  Revoked  by  the  licensor  at  any  time, 
and  is  revoked  by  his  death,  or  the  sale  of  the  real  property  involved. 

Rbtocation  of  License  does  not  Undo  What  has  been  done  undbb 
It,  nor  make  that  unlawful  which  was  lawful  when  done. 

License  to  Take  Possession  and  to  Erect  Improvements  upon  Real 
Pkopeety  results  when  a  person  having  a  possessory  right  causes  it  to 
be  generally  understood  that  he  is  glad  to  see  buildings  and  other  im- 
provements put  upon  property,  and  that  he  will  not  regard  nor  treat  as 
trespassers  those  who  erect  them  and  occupy  his  land. 

A  License  Coupled  with  an  Interest  is  not  Revocable  by  the  con- 
veyance of  the  realty  to  which  it  relates. 

A  License  may  Become  an  Agreement  for  a  Valuable  Consideration,. 
as  where  the  enjoyment  of  it  must  necessarily  be  preceded  by  the  ex- 
penditure of  money;  and  when  the  licensee  has  made  improvements  or 
invested  capital  in  consequence  of  a  license,  he  has  become  a  purchaser 
for  a  valuable  consideration. 

License  —  Protection  of,  in  Equity.  — When,  by  authority  of  a  parol  li- 
cense, the  licensee  has  been  put  in  possession  and  induced  to  place  valu- 
able improvements  on  the  land,  of  which  he  would  be  defrauded  and 
robbed  by  the  revocation  of  the  license,  equity  will  interpose,  and  either 
forbid  the  licensor  to  revoke  the  license,  or  impose  such  terms  as  will 
avoid  fraud  and  acomplish  what  justice  and  good  conscience  demand. 

Fraud  is  Unfair  Dealing,  and  when,  through  inducements  held  out  by 
one  person,  another  is  influenced  to  change  his  position  so  that  he  can- 
not be  placed  in  statu  quo,  and  will  be  seriously  damaged  unless  the 
promise  is  fulfilled,  then  the  refusal  to  perform  is  fraud. 

License  —  Rights  of  Parties  on  the  Revocation  of.  —  When  a  party 
has  been  permitted  to  enter  upon  land  under  an  agreement  that  he  may 
do  80  and  erect  improvements  thereon,  and  that  he  would  be  allowed  to 
purchase  such  land  for  a  small  or  nominal  consideration,  and  such  agree- 
ment is  not  enforceable,  because  both  parol  and  uncertain  in  its  terms, 
and  the  license  given  to  him  to  occupy  is  revoked,  both  he  and  the 
owner  of  the  land  must  be  treated  as  having  an  interest  therein,  and  he 
should  be  allowed  the  value  of  his  improvements,  and  such  value  should 
be  made  a  lien  on  the  property,  and  unless  their  value  is  paid  into 
court  for  his  use,  the  property  should  be  sold,  and  the  proceeds  divided 
between  him  and  the  land-owner  in  proportion  to  their  respective  inter* 
ests. 

Charles  N.  Potter  and  J.  J.  Orr^  for  appellant. 

William  Ware  Peck  and  Carroll  H.  Parmelee,  for  appellee. 

CoNAWAY,  J.  This  is  a  suit  for  specific  performance  of  ceiv 
tain  alleged  contracts  for  the  conveyance  of  realty,  and  to 
enjoin  the  holder  of  the  legal  title  from  prosecuting  actions  of 
ejectment  at  law  for  the  possession  of  such  realty.  Defendant 
and  appellee,  Juliet  W.  Hart,  holds,  and  since  June  28,  1884, 
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has  held,  the  legal  title  to  the  property  in  question.  Complain- 
ant and  appellant,  Ed.  D.  Metcalf,  holds,  and  since  an  earlier 
date  has  held,  possession  of  the  same,  claiming  an  equitable 
right  thereto.  The  property  consists  of  lots  1,  2,  and  3,  and  the 
northerly  five  feet  of  lot  4,  in  block  1,  and  lot  11,  and. the  south- 
erly eight  feet  of  lot  12,  and  the  northerly  six  feet  of  lot  10, 
in  block  18,  in  the  town  of  Buffalo,  Johnson  County,  Wyoming. 
All  of  this  property  was  included  in  a  desert-land  entry  made 
by  Verling  K.  Hart,  June  9,  1879.  He  died,  intestate,  Febru- 
ary 17,  1883,  having  made  final  proof  and  payment,  under  his 
desert-land  entry,  September  27, 1882;  and  patent  for  the  land 
was  issued  in  his  name,  accruing  to  the  benefit  of  his  heirs, 
January  19,  1884.  The  legal  title  of  defendant  and  appellee 
she  derives  as  widow  and  one  of  the  heirs  of  said  Verling  K. 
Hart,  deceased,  and  by  virtue  of  proceedings  in  the  probate 
court  of  said  county  of  Johnson  for  the  settlement  and  dis- 
tribution of  the  estate  of  her  deceased  husband.  The  other 
heirs  are  three  minor  children  of  hernelf  and  the  deceased. 
The  equitable  title  of  complainant  and  appellant  he  derives 
from  an  alleged  promise  or  agreement  made  by  Verling  K. 
Hart  for  the  purpose  of  encouraging  the  building  of  a  town 
upon  the  land  included  in  his  desert  entry,  that  upon  acquir- 
ing title  he  would  sell  and  convey  to  each  resident  who  should 
have  improvements  upon  said  land  that  portion  occupied  by 
such  improvements,  at  a  nominal  or  small  price.  Complain- 
ant claims  that  on  account  of  such  promise  he  occupied  the 
land  described  as  in  block  1  in  the  spring  of  the  year  1882, 
and  then  and  afterwards  made  valuable  improvements  upon 
it.  He  also  claims  that  the  land  described  as  in  block  18  was 
occupied  and  improved  in  the  summer  of  1882  by  one  William 
Burgess  on  account  of  said  promise  of  said  Verling  K.  Hart, 
and  with  his  knowledge,  and  without  any  objection  by  him, 
and  that  complainant  succeeded  to  the  rights  of  said  Burgess 
by  purchase  in  1883,  atid  has  ever  since  held  possession  of 
this  property.  After  the  death  of  Verling  K.  Hart,  and  before 
the  issue  of  the  patent  for  the  land  included  in  his  desert  en- 
try, a  number  of  the  citizens  of  Buffalo  made  affidavits  and 
protests  against  the  issuing  of  the  patent.  This  resulted  in 
an  instrument,  in  writing,  in  the  form  of  a  contract  with  the 
people  of  the  town  of  Buffalo,  dated  September  20,  1883,  and 
signed  by  Juliet  W.  Hart,  who  is  described  in  the  body  of  the 
instrument  as  administratrix  of  the  estate  and  guardian  of 
the   minor  children   of  Verling  K.  Hart,  deceased,  stating 
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terms  and  conditions  upon  which  she  would,  upon  obtaining 
a  patent  from  the  United  States  for  the  land  upon  which  the 
Baid  town  is  situated,  sell  to  the  parties  in  possession  certain 
lots  within  said  town.  It  is  to  be  observed  that  the  plat  of 
this  town  dividing  it  into  lots,  establishing  streets  and  alleys, 
etc.,  in  fact,  making  it  a  legal,  unincorporated  town  under  the 
laws  of  the  territory  of  Wyoming,  was  not  filed  in  the  office  of 
the  county  clerk  till  July  29,  1884,  more  than  t«n  months 
after  the  date  of  this  alleged  contract  for  the  disposal  of  lota 
in  the  town.  One  of  the  conditions  upon  which  Mrs.  Hart  so 
agreed  to  convey  lots  on  the  terms  in  the  said  instrument 
specified  was  that  no  further  delay  should  be  caused  nor  any 
expense  incurred  on  account  of  aflBdavits  or  protests  which 
had  already  been  made,  or  which  might  thereafter  be  made, 
in  opposition  to  the  issuing  of  a  patent  by  the  United  States 
for  said  land.     Complainant  claims  also  under  this  contract. 

Before  the  commencement  of  this  suit,  defendant  had  begun 
two  actions  of  ejectment  against  complainant  for  the  posses- 
sion of  the  realty  described  as  in  block  1  and  in  block  18,  re- 
spectively. Complainant  asks  that  defendant  be  enjoined 
from  further  prosecuting  said  suits,  and  asks  for  a  decree  for 
the  specific  performance  of  said  alleged  contracts  for  the  con- 
veyance to  him  of  said  realty,  or  if  that  be  denied,  that  the 
value  of  his  improvements  be  ascertained,  and  allowed  to  him, 
and  made  a  lien  upon  the  property.  The  answer  of  defendant 
denies  that  Verling  K.  Hart  ever  promised  to  sell  or  convey 
any  portion  of  the  land  embraced  in  his  desert-land  entry  upon 
obtaining  patent  therefor,  to  settlers  making  improvements,  or 
to  any  person  or  persons,  for  a  nominal  price,  or  any  price; 
denies  that  he  ever  encouraged  or  permitted  such  settlements 
or  improvements  to  be  made  on  the  land;  denies  that  he  knew 
the  improvements  of  complainant  or  Burgess  were  made;  de- 
nies that  the  instrument  of  date  September  20, 1883,  is  a  con- 
tract which  may  be  enforced;  denies  that  the  conditions  upon 
which  it  was  to  take  efi'ect  ever  came  to  pass;  and  asks  that 
she  be  dismissed,  with  costs.  These,  in  brief,  are  substan- 
tially the  issues  made  by  the  pleadings  in  this  suit,  and  upon 
which  the  cause  was  tried,  the  evidence  taken,  and  the  cause 
argued  and  submitted  in  the  district  court. 

A  preliminary  objection  to  the  bill  is  made  by  defendant 
that  the  other  heirs  of  Verling  K.  Hart,  deceased,  should  have 
been  made  parties  defendant;  that  tha  claim  of  complainant 
is  a  charge  upon  the  interest  of  all  the  heirs  in  the  real  estate; 
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and  that  all  should  have  been  joined  as  defendants,  to  prevent 
a  multiplicity  of  suits.  It  is  sufficient  to  say,  upon  this  point, 
that  defendant  herein  alone  is  claiming  the  property,  and  that 
she  alone  brought  the  actions  of  ejectment  against  complain- 
ant for  its  possession.  Complainant  has  a  right  to  defend  his 
possession  by  proper  suits  when  assailed,  and  it  occasions  no 
multiplicity  of  actions  to  seek  other  relief  in  the  same  suit  or 
suits. 

It  is  also  urged  that  complainant  is  chargeable  with  laches 
in  not  bringing  his  suit  sooner,  and  therefore  should  not  be 
allowed  to  prosecute  his  suit  now.  The  delay  is  not  claimed 
to  have  occurred  since  the  commencement  of  the  actions  of 
ejectment  by  defendant.  Any  delay  prior  to  that  time  is 
chargeable  to  her,  at  least  equally  with  complainant.  Some 
of  the  time  was  occupied  with  mutual  negotiations  for  settle. 
ment,  and,  besides,  complainant  was  in  possession  of  the  prop- 
erty. If  wrongfully  so,  it  was  incumbent  on  defendant  to  put 
him  out  of  possession  without  undue  delay,  at  least  to  as  great 
an  extent  as  it  was  upon  him  to  perfect  his  title. 

The  court  below  found  in  favor  of  defendant;  found  that 
the  possession  of  complainant  was  wrongful  and  tortious  since 
June  28,  1884,  and  dismissed  his  original  and  amended  bills; 
and,  among  other  things,  gave  judgment  against  him  for  costs* 
So  far  this  is  just  the  relief,  and  all  the  relief,  sought  by  de- 
fendant in  her  answers  to  complainant's  original  and  amended 
bills,  and  leaves  her  at  liberty  to  prosecute  her  actions  of 
ejectment  for  the  possession  of  the  property,  and  for  damages 
for  its  detention,  if  she  so  desire,  —  causes  of  action  which 
might  be  joined  by  the  law  in  force  at  the  time  these  actions 
were  begun  and  still  in  force.  And  this  would  seem  to  be  an 
adjudication  upon  all  of  the  issues  made  by  the  pleadings. 
But  the  court  below  did  not  stop  here.  In  its  decree  is  em- 
bodied an  order  allowing  defendant  to  file  a  cross-bill.  Ac- 
cordingly, we  find  a  cross-bill  of  defendant  indorsed  as  filed 
the  same  day  of  the  rendering  of  the  decree,  December  13, 
1889.  We  also  find  that  the  motion  for  leave  to  file  this 
cross-bill  was  made  only  the  day  before,  and  taken  under  ad- 
visement by  the  court.  Under  the  issues  in  the  cause  (for  no 
issue  was  made,  ©r  could  have  been  made,  under  this  cross- 
bill), all  the  relief  asked  for  by  defendant  was  "  to  be  hence 
dismissed,  together  with  her  reasonable  costs  and  charges  in 
this  behalf  incurred  and  sustained."  When  the  two  actions 
of  ejectment  were  begun,  and  when  this  suit  was  begun,  the 
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law  practice  and  chancery  practice  were  separate.  The  de- 
fense in  this  suit,  up  to  the  day  before  the  rendering  of  the 
decree,  was  evidently  conducted  upon  the  idea  that  it  was 
best  for  defendant's  interest  not  to  ask  any  affirmative  relief 
in  this  suit,  but  merely  to  oppose  and  defeat  complainant's 
application  for  a  conveyance  of  the  property,  and  for  an  in- 
junction, and  then  proceed  to  assert  her  legal  title,  and  to 
prosecute  her  actions  for  possession  and  damages  on  the  law 
side  of  the  court,  unencumbered  by  equitable  considerations  or 
defenses,  —  a  course  which  would  seem  to  commend  itself  to 
any  prudent  practitioner.  Defendant  may  have  desired  a 
jury  trial  in  those  actions,  to  which  either  party  was  entitled, 
and  which  would  have  been  specially  appropriate  in  the  as- 
sessment of  damages,  rental  values,  etc.  But  this  cross-bill 
asks,  additionally,  for  a  judgment  and  decree  against  com- 
plainant, Ed.  D.  Metcalf,  for  the  possession  of  the  property, 
and  for  nine  thousand  dollars  for  the  use,  enjoyment,  rents, 
issues,  and  profits  thereof,  and  for  interest  on  this  sum  from 
Mnrch  31,  1887;  and  the  decree  contains  a  finding  and  judg- 
ment in  favor  of  the  defendant  for  the  possession  of  the  prop- 
erty, and  for  the  value  of  the  use,  enjoyment,  rents,  issues,  and 
profits  thereof,  from  September  5,  1885,  and  orders  a  reference 
to  a  master  to  take  testimony  and  ascertain  those  values. 
These  values  had  not  been  ascertained,  because  they  were  not 
in  issue. 

What  induced  this  very  radical  change  in  the  views  of  de- 
fendant as  to  the  relief  she  ought  to  seek  in  this  particular 
suit,  the  transcript  of  the  record  before  us  does  not  disclose. 
But  the  brief  of  her  counsel  filed  herein  informs  us  that  the 
case  was  heard  at  the  June  term,  1889,  of  the  district  court, 
and  reserved  for  consideration,  and  that  in  September,  1889, 
the  district  judge  filed  an  opinion.  This  opinion  is  quoted  at 
length  in  the  brief.  No  cross-bill  had  then  come  to  light. 
The  pleadings  were  the  original  and  amended  bills  of  com- 
plainant, considered  together  as  one  bill,  it  seems,  without 
objection,  and  the  answers  thereto  by  defendant,  and  the  rep- 
lication by  complainant.  The  complainant  claimed  in  his 
pleadings,  and  endeavored  to  show  by  his  evidence,  that  ho 
was  entitled  to  an  injunction  restraining  the  possessory 
actions  at  law  of  defendant  upon  her  legal  title,  and  to  a 
conveyance  of  the  property  in  controversy  to  him  from  de- 
fendant, or,  if  this  should  be  denied,  at  least  to  the  value  of 
his  improvements.     The  pleadings  and  proofs  on  the  part  of 
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the  defendant  were  intended  to  show  the  contrary  of  all  this, 
and  that  defendant  should  be  dismissed,  with  costs,  and  left 
at  liberty  to  pursue  her  actions  at  law.  For  this  she  asked, 
and  for  nothing  more.  The  opinion  of  the  learned  chancellor 
who  tried  this  cause  in  the  court  below  was  against  the  com- 
plainant on  every  branch  of  his  case,  and  denied  him  all  of 
the  relief  sought.  It  also  indicated  that  a  decree  should  go 
against  him  for  the  possession  of  the  property,  and  for  rent 
from  date  of  defendant's  commencing  the  suits  of  ejectment, 
or  from  September  7,  1885,  whichever  was  earliest;  and  that 
complainant  should  be  allowed  nothing  for  Improvements, 
but  should  be  allowed  for  taxes  actually  paid  by  him.  The 
opinion  then  proceeds:  "The  cause  having  been  brought  in 
equity  to  enjoin  the  prosecution  of  an  action  of  ejectment,  and 
to  compel  a  conveyance  of  the  property,  it  falls  within  that 
category  of  cases  where  the  chancellor,  being  possessed  of  the 
whole  case,  shall  render  all  the  relief  to  which  the  parties  are 
entitled."  This  principle  is  entirely  correct,  but  it  applitrs 
just  to  the  "whole  case,"  and  nothing  else.  And  the  "whole 
case  "  is  just  the  case  made  by  the  pleadings,  and  is  consti- 
tuted of  the  issues  formed  by  the  pleadings,  and  nothing  else; 
and  the  relief  which  the  chancellor  may  render  is  such,  and 
only  such,  as  the  parties  show  themselves  entitled  to  by  their 
pleadings,  and  by  evidence  pertinent  to  those  pleadings;  and 
the  prayer  for  relief  is  part  of  the  pleadings. 

In  this  case,  at  the  time  of  the  filing  of  this  opinion  of  the 
chancellor,  there  was  no  prayer  for  affirmative  relief  by  de- 
fendant at  all.  She  had  filed  no  cross-bill;  neither  any 
pleading  setting  up  grounds  for  or  claiming  affirmative  relief. 
As  already  stated,  she  merely  asked  to  be  dismissed,  with 
costs,  and  she  made  no  prayer  for  general  relief.  The  rule 
upon  this  subject,  in  which  all  the  authorities  concur,  is  well 
stated  by  Black  in  his  recent  valuable  work  on  judgments: 
"According  to  the  settled  practice  in  equity,  the  rule  in  regard 
to  decrees  is  similar  to  that  just  stated  as  governing  judg- 
ments at  law,  viz.,  that  it  is  error  to  decree  relief  not  sought 
in  the  bill.  In  other  words,  if  the  complainant  has  prayed 
for  specific  relief  in  the  premises,  or  relief  as  to  a  specific 
subject-matter,  no  more  extensive  relief  can  properly  be  ac- 
corded to  him":  1  Black  on  Judgments,  sec.  141.  This  lan- 
guage mentions  complainants  only,  but  the  same  rule  applies 
to  defendants  when  they  seek  affirmative  relief.  They  then 
become  complainants  in  effect,  if  not  in  name.     There  are 
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some  authorities  to  the  effect  that  relief  may  be  granted  which 
is  not  asked  for  in  the  formal  prayer  for  relief,  but  such  relief 
must  be  within  the  issues,  and  the  bill  somewhere  must  show 
that  the  party  is  entitled  to  it,  even  where  there  is  a  prayer 
for  general  relief.  Further,  a  judgment  or  decree  outside  of 
the  issues  is  without  jurisdiction,  and  void.  We  quote  again 
from  Black:  "Besides  jurisdiction  of  the  person  of  the  de- 
fendant and  of  the  general  subject-matter  of  the  action,  it  is 
necessary  to  the  validity  of  a  judgment  that  the  court  should 
have  had  jurisdiction  of  the  precise  question  which  the  judg- 
ment assumes  to  decide,  or  of  the  particular  remedy  or  relief 
which  it  assumes  to  grant.  In  other  words,  a  judgment  which 
passes  on  matters  entirely  outside  the  issue  raised  in  the  rec- 
ord is  so  far  invalid  ":  Black  on  Judgments,  sec.  242.  There 
was  no  issue  joined  or  tendered  in  this  case  as  to  the  right  of 
possession.  The  issue  was  as  to  the  conveyance  of  the  bare 
legal  title  to  one  who  already  had  possession,  under  claim  of 
the  equitable  right  to  both  title  and  possession.  There  was 
no  issue  as  to  rents  and  profits.  All  that  was  said  by  defend- 
ant in  her  pleadings  upon  that  subject  when  the  case  was 
tried  was  in  the  concluding  paragraph  of  her  answer  to  the 
original  bill,  in  these  words:  "And  defendant  further  says 
that  complainant  has  derived  great  benefit  and  emolument 
from  the  use  of  said  premises,  much  greater  than  the  value  of 
any  improvements  by  him  placed  thereon,  for  which  this  de- 
fendant, nor  Verling  K.  Hart,  deceased,  ever  received  the 
slightest  compensation.  Wherefore  defendant  asks  to  be  dis- 
missed, with  her  costs  and  reasonable  charges  in  this  behalf 
incurred."  Such  was  the  state  of  the  case  at  the  June  term, 
1889,  when  the  case  was  tried  and  submitted.  Such  was  the 
state  of  the  case  in  September,  1889,  when  the  opinion  of  the 
learned  chancellor  was  filed.  How  was  it  on  December  13th 
of  that  year,  when  the  decree  was  rendered? 

It  would  appear  that  defendant,  finding  relief  which  she 
had  not  sought  in  the  case  about  to  be  cast  upon  her,  endeav- 
ored to  prepare  a  pleading  to  sustain  the  proposed  decree.  On 
December  12th  she  presented  her  cross-bill,  and  moved  for 
leave  to  file  it.  This  motion  was  taken  under  advisement. 
The  next  day  the  decree  in  the  cause  was  rendered,  including 
an  order  sustaining  defendant's  motion  for  leave  to  file  her 
cross-bill,  and  granting  her  all  the  relief  asked  for  in  her 
cross-bill,  except  interest.  From  this  decree  complainant  ap- 
peals.    The  statute  in  regard  to  cross-bills,  in  force  when  thif 
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Buit  was  begun,  and  under  which  it  must  be  concluded,  is 
found  in  the  Compiled  Laws  of  1876,  as  follows:  — 

"Sec.  681.  Any  defendant  may,  after  filing  his  answer, 
exhibit  and  file  his  cross-bill,  containing  his  interrogatories 
to  the  complaint  or  complaints  [complainant  or  complainants 
is  evidently  meant],  and  call  upon  him  or  them  to  make  an- 
swer thereto.  In  such  case,  the  complainants  shall  be  held 
to  answer,  plead,  demur,  or  except  to  such  cross-bill  in  the 
same  manner  and  under  the  same  penalties  that  a  defendant 
or  defendants  are  hereinbefore  required  to  answer,  plead,  de- 
mur, or  except  to  an  original  bill.  If  the  cross-bill  is  filed  in 
term  time,  the  complainant  or  complainants  shall  answer 
within  such  time  as  the  court  may  order;  if  filed  in  vacation, 
the  complainant  or  complainants  shall  answer  such  cross-bill 
within  the  time  hereinbefore  prescribed  for  defendants  to  an- 
swer original  bills;  and  the  issuance,  service,  and  return  of 
subpoenas,  or  publication  of  notice  in  case  of  non-residents, 
shall  be  the  same  as  hereinbefore  provided  in  the  commence- 
ment of  actions  in  chancery." 

The  argument  of  defendant  is,  that  this  section,  by  its  terms, 
applies  only  to  cross-bills  seeking  discovery.  The  interroga- 
tory clause  is  omitted  from  defendant's  cross-bill.  Therefore, 
it  is  claimed,  this  section  does  not  apply,  and  the  common- 
law  rule  governs.  If  this  be  so,  which  is  not  admitted,  no 
common-law  rule  has  been  shown  denying  complainant  the 
opportunity  to  answer  a  cross-bill.  It  is  further  argued  that 
the  relief  sought  by  the  cross-bill  is  only  such  as  results  to 
defendant  from  her  successful  denial  of  complainant's  original 
and  amended  bills,  and  such  as  might  have  been  claimed  in 
her  answers  to  those  bills,  and  therefore  her  cross-bill  admits 
of  no  answer.  This  is  a  non  sequitur.  Admitting  that  the 
claims  for  the  very  important  affirmative  relief  demanded  by 
the  cross-bill  might  have  been  set  up  in  the  answer  of  defend- 
ant, they  would  then  have  been  denied  by  the  replication, 
and  would  have  been  in  issue  when  the  cause  was  tried  and 
submitted.  As  it  is,  they  have  never  been  in  issue  at  any 
time. 

The  doctrine  of  estoppel  is  invoked  against  complainant. 
It  is  claimed  that,  by  his  pleadings  and  proofs  already  in  the 
record,  he  would  be  estopped  from  setting  up  any  possible  de- 
fense to  the  matters  alleged  in  the  cross-bill,  if  allowed  the 
opportunity.  After  stating,  in  their  brief,  matters  which  they 
consider  established  by  complainant's  pleadings  and  proofs, 
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defendant's  attorneys  say:  "  He  was  estopped  from  denying 
any  of  these  facts;  he  could  have  answered  only  by  denying 
them."  We  are  not  prepared  to  say,  as  matter  of  law,  that 
every  possible  defense  that  complainant  might  make  to  the 
new  matter  of  the  cross-bill,  or  any  portion  of  it,  is  admitted 
away  by  his  pleadings  or  proofs  upon  other  issues.  Were 
such  a  thing  possible,  even  then  complainant  would  have  a 
right  to  an  opportunity  to  answer  the  cross-bill,  if  he  could  do 
nothing  more  than  confess  a  decree,  and  save  additional  costs. 
In  other  branches  of  the  case  defendant's  attorneys  have 
shown  great  industry  in  citing  numerous  authorities  to 
support  their  positions.  To  sustain  their  argument  that 
complainant  was  not  entitled  to  an  opportunity  to  answer  de- 
fendant's cross-bill,  they  have  not  cited  one.  It  is  not  likely 
that  such  an  authority  can  be  found  in  the  history  of  English 
or  American  jurisprudence.  The  statement  of  the  proposition 
is  its  own  refutation.  No  argument  can  make  the  error 
plainer.  The  decree  in  this  case,  in  awarding  to  defendant 
possession  of  the  property  in  question,  and  in  awarding  pro- 
cess to  put  her  in  possession,  and  in  awarding  to  her  rent, 
goes  outside  of  the  issues  as  shown  by  the  record.  It  is  as  if 
a  man  and  his  wife  should  be  parties  to  a  suit  involving  her 
homestead  rights,  and  evidence  should  be  admitted  tending 
to  show  incidentally  that  they  were  not  living  happily  to- 
gether, and  the  court  should  proceed  of  its  own  motion  to 
divorce  them.  The  decree  in  this  case,  for  error  in  attempt- 
ing to  adjudicate  on  matters  not  in  issue,  must  be  reversed. 

The  decree  has  also  adjudicated  the  matters  properly  in 
issue;  that  is,  the  question  of  the  specific  performance  of  the 
alleged  contracts,  the  question  of  compensation  for  complain- 
ant's improvements,  and  the  question  of  enjoining  the  prose- 
cution of  the  two  actions  of  ejectment.  It  is  therefore  neces- 
sary to  examine  this  adjudication,  and  to  determine  as  to  its 
correctness. 

As  to  the  alleged  contract  of  Verling  K.  Hart  to  give  title, 
when  he  should  himself  obtain  title  by  patent,  to  occupants 
of  the  land  who  had  made  improvements  thereon.  At  the 
time  these  promises  or  representations  were  made.  Hart  had 
no  title,  and  could  give  none.  It  is  not  alleged  that  he  prom- 
ised to  procure  title,  or  to  make  any  effort  to  procure  title. 
This  consideration,  while  not  conclusive,  seems  unfavorable 
to  complainant's  equities.  Neither  is  there  any  allegation  or 
proof  as  to  the  amount  or  character  of  improvement  that  would 
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be  required  of  the  settler  to  entitle  him  to  the  benefit  of  the 
alleged  promise.  Improvements  are  spoken  of,  and  the  build- 
ing of  a  burgh.  An  improvement  might  be  a  large  business 
house  or  a  pig-sty;  and  the  building  of  a  burgh  might  consist, 
in  part,  in  the  erection  of  one  or  the  other,  or  both.  It  would 
seem  that  Hart  considered  that  he  had  a  right  to  object  to  the 
construction  of  inferior  buildings  on  his  land,  and  in  one  case 
intimated  that  he  did  not  regard  such  as  entitled  to  consider- 
ation. Neither  is  the  quantity  of  land  fixed  to  which  a  settler 
would  be  entitled  on  account  of  improvements  of  any  char- 
acter. Fischer  speaks  of  a  lot.  McCray  mentions  improved 
lots  and  adjoining  lots  as  though  two  lots  were  intended  to 
accompany  each  "improvement."  Neither  is  any  price  fixed. 
It  was  to  be  a  small  price  or  a  nominal  price.  Large  latitude 
is  not  excluded  by  these  terms.  In  McCray's  testimony  he 
speaks  of  a  nominal  figure  that  would  about  pay  the  expense 
of  platting,  etc.,  and  says  he  thought  ten  dollars  for  improved 
lots,  and  twenty-five  dollars  for  adjoining  lots,  too  low;  that 
he  would  fix  the  figures  at  twenty-five  dollars,  and  forty  or 
fifty  dollars.  It  may  well  be  doubted  whether  the  settlers 
generally  would  consider  these  prices  nominal,  or  whether 
they  can  properly  be  called  nominal;  and  McCray  mentions 
one  amount  as  a  nominal  price  for  improved  lots,  and  a  differ- 
ent and  larger  amount  as  a  nominal  price  for  adjoining  lots. 
These  terms,  "nominal  prices"  and  "small  prices,"  leave 
much  room  for  controversy.  A  contract  cannot  be  specifically 
enforced  when  it  leaves  any  of  its  terms  open  to  future  treaty, 
or  to  be  afterwards  settled.  These  elements  of  incomplete- 
ness and  uncertainty  in  the  alleged  contract  are  fatal  to  a 
claim  for  specific  performance. 

This  brings  us  to  the  written  instrument  of  September  20, 
1883.  The  first  clause  of  this  instrument  reads  as  follows: 
"  Know  all  men  by  these  presents,  that  I,  Juliet  W.  Hart,  ad- 
ministratrix of  the  estate  and  guardian  of  the  minor  children 
of  Verling  K.  Hart,  deceased,  do  hereby  covenant  and  agree 
to  and  with  the  people  of  the  town  of  Buffalo,  Wyoming,  that 
I  will,  upon  obtaining  a  patent  from  the  United  States  for  the 
land  upon  which  the  said  town  is  situated,  sell  to  the  parties 
in  possession  certain  lots  within  said  town  upon  the  following 
terms  and  conditions."  Then  follow  the  terms,  and  the  clos- 
ing clauses  are  the  following:  — 

"All  of  which  is  covenanted  upon  condition  that  no  further 
delay  is  caused,  or  any  expense  incurred,  on  account  of  affi- 
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davits  or  protests  which  have  already  been  made,  or  which 
may  hereafter  be  made,  in  opposition  to  the  issuing  of  a  pat- 
ent by  the  United  States  for  said  land. 

"  Witness  my  liand  and  seal,  this  twentieth  day  of  Septem- 
ber, A.  D.  1883.  Juliet  W.  Hart. 

"  Witness:  H.  S.  Elliott." 

Tiiis  contract  is  signed,  simply,  "Juliet  W.  Hart."  This 
suit  is  brought  against  Juliet  W.  Hart.  It  is  thus  treated  as 
the  individual  contract  of  Juliet  W.  Hart,  —  as  her  individual 
covenant  and  agreement,  upon  obtaining  a  patent  from  the 
United  States,  to  sell  certain  portions,  or  it  may  be  uncertain 
portions,  of  the  land.  That  contingency,  upon  which  this  con- 
tract was  to  take  effect,  if  this  view  be  the  correct  one,  has 
never  occurred.  Juliet  W.  Hart  never  obtained  a  patent  for 
the  land. 

It  may  be  said  that  Mrs.  Hart  was  endeavoring  to  secure 
the  issue  of  the  patent  upon  the  desert-land  entry  of  her  de- 
ceased husband,  and  that  the  phrase,  "obtaining  a  patent,"  in 
the  contract,  merely  means  so  securing  the  issue  of  that  pat- 
ent. There  are  many  things  to  sustain  this  view.  This  is 
the  patent  which  all  the  parties  interested  were  discussing. 
This  is  the  patent,  the  issue  of  which  the  citizens  were  oppos- 
ing. This  is  the  patent  which  defendant,  Mrs.  Hart,  sought 
to  free  from  further  opposition.  This  patent  seems  to  have 
been  regarded  by  the  people  as  empowering  Mrs.  Hart,  as  ad- 
ministratrix, to  sell  portions  of  the  land.  It  had  not  occurred 
to  Mr.  Elliott  that  this  was  not  the  case,  and  he  represented 
the  people  of  BufiFalo.  If  such  is  the  meaning  of  the  phrase, 
"obtaining  a  patent,"  in  the  contract,  then  the  contract  is  one 
which  it  was  and  is  simply  impossible  to  perform  according 
to  its  terms.  The  issue  of  the  patent  to  Verling  K.  Hart  gave 
Juliet  W.  Hart  no  power  or  authority  to  sell  or  convey  any  of 
the  land.  It  gave  her  no  such  authority,  either  individually, 
or  as  guardian,  or  as  administratrix,  or  as  widow  and  heir,  or 
in  all  four  capacities  put  together.  It  may  be  said  that  Mrs 
Hart,  having  contracted  to  sell  and  convey  property  to  which 
she  had  no  title  at  the  time,  on  afterwards  acquiring  title  from 
any  source,  should  be  held  to  sell  and  convey  according  to  her 
contract;  that  the  source  of  the  title  is  not  material;  that  the 
qualification,  "  upon  obtaining  a  patent,"  in  the  contract,  is 
not  a  material  part  of  the  contract,  and  may  be  rejected  as 
immaterial  or  as  surplusage,  and  the  contract  enforced  with- 
out it.     This  is  dangerous  ground.     Such  a  course,  in  this 
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case,  would  evidently  change  the  meaning  and  intent  of  the 
contract  from  what  was  in  the  contemplation  of  the  parties 
at  the  time  it  was  made  and  accepted.  The  parties  evidently 
acted  under  the  impression  that,  upon  the  issuing  of  the  pat- 
ent to  Verling  K.  Hart,  Juliet  W.  Hart,  as  administratrix  of 
his  estate,  could  convey  out  of  such  estate,  before  distribution, 
the  portions  of  the  realty  belonging  thereto  which  are  called 
for  by  this  alleged  contract.  This  would  have  reduced  the 
estate  to  the  diminution  of  the  inheritance  of  all  the  heirs  in 
proportion  to  their  interest.  This  is  evidently  what  was  in- 
tended, and  not  that  the  contract  should  be  filled  out  of  the 
share  of  one  heir  after  distribution.  It  could  not  be  known, 
when  the  so-called  contract  was  made,  which  heir  would  get 
the  property  described,  or  whether  any  of  them  would.  It 
might  have  been  necessary  to  sell  it  to  pay  intestate's  debts. 
The  time  fixed  for  the  performance  of  the  contract,  "upon  ob- 
taining a  patent,"  sustains  this  view,  and  it  is  consistent  with 
no  other.  No  time  is  allowed  for  distribution.  No  such  con- 
tingency was  provided  for,  or,  it  seems,  thought  of.  If  the 
phrase  in  the  contract,  "obtaining  a  patent,"  means  the  issu- 
ing of  the  patent  to  Verling  K.  Hart,  then  it  follows,  froni  the 
foregoing  considerations,  that  the  contract  cannot  be  enforced 
according  to  its  true  intent  and  meaning.  If  the  phrase  has 
its  natural  meaning,  according  to  the  order  and  sequence  of 
words  in  the  contract  where  it  occurs,  and  means  the  obtain- 
ing of  a  patent  by  the  contracting  party,  Juliet  W.  Hart,  in 
her  own  right,  then  that  contingency  upon  which  the  contract 
should  take  effect  has  never  occurred.  In  either  view,  the 
action  for  specific  performance  must  fail.  There  are  other 
considerations  leading  to  the  same  result,  but  these  seem  to 
be  controlling  and  conclusive. 

Then  the  question  remains.  What  is  the  true  relation  of  thi& 
complainant  to  the  property  which  he  has  held  all  these 
years?  Is  he  a  trespasser?  or  is  his  possession  rightful?^ 
He  is  not  in  possession  by  contract.  Is  he  lawfully  in,  by 
permission  of  the  party  who  had  a  right  to  give  it?  Thi» 
brings  us  to  the  questions  of  license  and  equitable  estoppel. 

"  License  "  is  defined  by  Abbott  to  be,  in  its  general  sense^ 
permission;  consent  that  a  person  may  do  some  act  which^ 
without  such  consent,  he  might  not  lawfully  do;  an  author- 
ity to  do  some  one  act,  or  series  of  acts,  on  the  land  of  an- 
other, without  possessing  any  estate  in  the  land.  Bouvier'* 
definitions  of  the  term  "  license  "  are  substantially  the  same. 
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These  definitions,  like  most  short  definitions,  are  incomplete. 
A  license  may  be  to  do  some  act,  without  going  on  the  land 
of  another,  which  will  interfere  with  the  owner's  possession, 
enjoyment,  or  control;  and  a  license  may  result  from  ap- 
proval of  acts  of  the  licensee  after  they  are  done,  as  well  as 
from  permission  previously  given.  Verling  K.  Hart,  by  his 
desert-land  entry  of  June  9,  1879,  acquired  the  right  of  pos- 
session of  a  tract  of  land,  including  that  upon  which  the  town 
of  Buffalo  was  afterwards  built.  As  he  told  several  parties, 
he  could  give  them  no  title  under  that  entry.  He  could,  how- 
ever, waive  his  possessory  right,  if  he  chose  to  do  so,  and  give 
them  permission  to  enter  upon  his  "claim,"  occupy  portions 
of  the  land,  and  build  there.  The  question  is,  Did  he  do  it? 
and  if  so,  did  such  permission  inure  to  the  benefit  of  this 
complainant,  and  to  what  extent?  The  solution  of  these 
questions  requires  an  examination  of  the  evidence. 

A.  J.  McCray  testifies  that  he  conversed  with  Hart  in  March 
or  April,  1881.  Said  to  Hart  that  he  supposed  they  were 
building  a  town  on  his  (Hart's)  land,  or  what  would  be  his 
land;  that  a  few  of  them  had  gone  ahead  and  started  a  little 
burgh,  not  knowing  what  the  future  would  be,  or  where  a  title 
was  to  come  from.  Asked  Hart  if  .Snyder  was  his  author- 
ized agent.  Hart  said  Snyder  was  his  authorized  agent, 
and  that  he  would  abide  by  what  Snyder  did;  and  that  if 
what  few  men  were  there  made  a  little  burgh,  he  would  do 
all  he  could  to  assist  them  in  improving  the  property,  and  that 
they  should  have  titles  at  a  nominal  figure  when  he  was  able 
to  convey  to  them.  At  this  time  complainant  was  not  at 
Buffalo;  neither  was  Burgess.  McCray  told  this  to  a  number 
of  the  settlers.  He  also  talked  with  Hart  on  the  subject  in 
the  fall  of  1882,  and  Hart  then  expressed  himself  as  greatly 
surprised  and  pleased  at  the  progress  the  town  had  made,  and 
again  assured  him  that  the  people  would  have  no  difliculties 
in  procuring  titles  as  soon  as  he  could  convey  them.  By  this 
time  both  complainant  and  Burgess  were  there,  atid  had 
erected  improvements.  John  A,  Fischer  talked  with  Hart 
upon  the  subject  repeatedly  in  1881  and  1882.  Hart  told  him 
he  would  like  to  see  peuple  come  to  Buffalo  and  settle,  and  if 
he  (Fischer)  could  influence  parties  or  friends  on  the  railroad 
to  come,  he  would  be  glad  if  they  would  settle  there  and  make 
a  town;  that  mechanics,  blacksmiths,  shoemakers,  or  all  good 
people  that  would  locate  there  he  would  give  a  lot,  after  the 
town  was  laid  out  properly,  for  very  little  expense.     In  an- 
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Bwer  to  the  question  whether  this  was  generally  known, 
Fischer  says:  "Yes,  sir;  it  was  known.  Most  everybody  ex- 
pected the  first  settlers  had  their  lots  for  nothing I 

think  the  expenses  were  attached  to  recording.  The  people  had 
to  stand  that,  as  I  understood  from  Colonel  Hart."  George 
W.  Munkers,  probate  judge  and  treasurer,  talked  with  Hart 
at  Buffalo  in  the  fall  of  1882,  and  asked  "the  price  of  ground." 
Hart  declined  to  give  any  positive  answer,  as  he  had  not  title, 
but  answered  that  the  "  price  would  be  very  nominal."  Hun- 
kers says:  "  He  conveyed  the  idea  to  me  that  the  parties  first 
building  he  was  willing  to  encourage  them,  for  a  nominal  sura 
for  the  land.  There  is  no  testimony  conflicting  with  this,  but 
other  testimony  which  corroborates  it.  None  of  these  declara- 
tions of  Hart's  were  confidential.  They  were  not  personal  to 
the  parties  to  whom  they  were  made.  Hart's  assurances  to 
McCray  were  for  the  men  who  built  a  burgh;  to  Fischer,  in 
favor  of  mechanics,  and  all  good  people  who  would  come  and 
Mettle  there;  to  Munkers,  in  favor  of  those  first  building.  The 
understanding  of  Hart  with  his  partner,  Snyder,  and  which 
was  made  public,  was  for  the  benefit  of  those  who  should  have 
buildings  in  the  limits  of  the  town  when  the  survey  should  be 
made. 

These  matters  were  all  made  public,  and  were  intended  to 
be  made  public,  and  were  intended  to  influence  the  people 
generally.  They  were  not  confined  to  people  at  or  near 
Buffalo  at  the  time.  Hart  requested  Fischer  to  make  them 
known  on  the  railroad,  a  great  distance  away,  and  influence 
people  to  come  and  'settle  at  Buffalo.  E.  U.  Snyder,  sheriff 
of  the  county,  and  partner  and  agent  of  Hart  at  and  before 
the  location  of  the  town  of  Buffalo,  states  the  situation  fairly 
and  fully.  He  says:  "In  the  years  1879  and  1880  we  were 
strongly  opposed  to  any  one  building  on  this  claim,  but  after 
we  were  satisfied  there  would  be  a  town  built,  and  came  to 
the  conclusion  to  survey  and  plat  the  same,  it  was  agreed  and 
understood  by  us  that  all  parties  that  had  buildings  on  lots 
at  the  time  of  the  survey  should  have  the  lots  at  a  small 
price;  the  amount  I  don't  think  was  mentioned."  He  can- 
not fix  the  exact  time  when  this  was  first  made  public,  but  it 
was  talked  over  about  a  couple  of  years  before  Hart's  death 
(February  17,  1883),  and  made  public  from  that  time.  It 
was  generally  understood.  He  told  a  number  of  persons 
himself.  No  plainer  invitation  to  occupy  ground  and  to  erect 
buildings   thereon,  prior  to  the   proposed   survey,   could  be 
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made.  The  intention  to  include  as  beneficiaries  all  who 
should  build  prior  to  the  proposed  survey  could  not  be  made 
plainer.  It  was  also  an  approval  of  the  erection  of  the  build- 
ings already  there.  The  declarations  of  Hart,  and  the  agree- 
ment between  Hart  and  his  partner  and  agent,  Snyder,  in 
favor  of  the  settlers,  were  made  public,  and  were  intended  to 
reach  and  influence  others  besides  those  to  whom  the  declara- 
tions were  directly  made.  The  substance  of  them  became 
known  to  complainant.  He  got  his  information,  as  he  says, 
from  the  oldest  citizens.  He,  with  them,  was  content  to  take 
his  title  through  Hart,  if  Hart  perfected  his  title,  of  which 
there  was  some  doubt.  If  he  did  not,  they  still  had  the  re- 
source open  of  proceeding  under  the  town-site  law.  It  be- 
came known  to  complainant  that  Hart  expressed  himself  as 
glad  to  see  buildings  put  up.  The  public  declarations  of 
Hart,  and  his  conduct,  were  admissions  that  the  settlers  were 
not  trespassers;  that  they  were  rightfully  there,  with  his  per- 
mission and  approval.  He  did  not  treat  the  settlers  as 
trespassers.  He  made  them  welcome.  He  assured  them  of 
his  good -will  and  of  his  approval  of  their  occupation  and  im- 
provement of  the  proposed  town  site,  and  of  his  assistance  in 
the  future.  It  is  not  material  that  he  did  not  talk  to  each 
individual  personally.  His  language  was  general.  He  talked 
to  a  few  for  all.  When  he  saw  the  town  in  the  fall  of  1882, 
the  improvements  of  Burgess,  and  part  of  the  improvements 
of  Metcalf,  were  there.  Hart  did  not  stop  to  inquire  who  the 
men  were  who  had  built  the  town,  but  expressed  his  gratifi- 
cation with  what  had  been  done.  Such  declarations  and 
conduct  come  under  the  head  of  unsolemn  admissions  as 
classified  and  defined  by  Greenleaf:  "Those  which  have 
been  acted  upon,  or  have  been  made  to  influence  the  conduct 
of  others,  or  to  derive  some  advantage  to  the  party,  and  which 
cannot  afterwards  be  denied  without  a  breach  of  good  faith":  2 
Greenleaf  on  Evidence,  sec.  27.  Again:  "Admissions,  whether 
of  law  or  fact,  which  have  been  acted  upon  by  others,  are  con- 
clusive against  the  party  making  them,  in  all  cases  between 
him  and  the  person  whose  conduct  he  has  thus  influenced.  It 
is  of  no  importance  whether  they  were  made  in  express  lan- 
guage to  the  person  himself,  or  implied  from  the  open  and 
general  conduct  of  the  party;  for  in  the  latter  case  the  implied 
declaration  may  be  considered  as  addressed  to  every  one  in 

particular  who  may  have  occasion  to  act  upon  it The 

latter  class  comprehends  not  only  these  declarations,  but  also 
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that  line  of  conduct  by  which  the  party  has  induced  others  to 
act,  or  has  acquired  any  advantage  to  himself":  2  Greenleaf 
on  Evidence,  sec.  207.  The  conduct  of  Hart,  as  well  as  his 
language,  was  an  admission  that  the  settlers  were  rightfully 
in  possession  of  their  improvements,  and  with  his  approval 
and  consent.  The  evidence  that  the  settlers  in  Buffalo,  prior 
to  his  death,  erected  and  held  possession  of  their  improve- 
ments with  his  knowledge  and  approval  and  consent,  is 
abundant  and  satisfactory.  There  is  no  evidence  to  the  con- 
trary. There  is  nothing  to  show  that  he  ever  revoked  this 
license.  A  simple  license  may  be  revoked  by  the  licensor  at 
any  time.  It  is  revoked  by  his  death.  It  is  also  revoked  by 
a  sale  of  the  realty  involved.  But  in  neither  case  does  its 
revocation  undo  what  has  been  done  under  it,  oi  make  that 
unlawful  which  was  lawful  when  it  was  done.  The  license 
given  by  Verling  K.  Hart  to  occupy  and  improve  the  town 
site  of  Buffalo  was  revoked  by  his  death,  which  occurred 
February  17,  1883.  Any  holdings  taken  possession  of  after 
that  time  cannot  be  protected  by  that  license.  But  any  taken 
before  that  time  may  be,  if  other  facts  warrant  it;  and  valu- 
able improvements  placed  upon  portions  of  the  land  before 
that  time  by  virtue  of  such  license  were  placed  there  law- 
fully. So  far  there  can  be  no  question.  Then,  what  was  the 
effect  of  such  occupation  and  improvement  under  that  license? 
The  subjects  of  license  and  easement  have  been  fruitful 
sources  of  litigation.  There  has  been  a  diflBculty  recognized 
in  distinguishing  between  the  two.  "An  easement,"  says 
Mr.  Angell,  in  his  able  treatise  on  watercourses  (p.  316),  "it 
has  appeared,  is  a  liberty,  privilege,  or  advantage  in  land, 
without  profit,  and  existing  distinct  from  the  ownership  of 
the  soil;  and  it  has  appeared,  also,  that  claim  for  an  ease- 
ment  must   be   founded    upon  a  deed   or  writing,  or  upon 

prescription    which   supposes   one A  license,  on    the 

other  hand,  is  a  bare  authority  to  do  a  certain  act,  or  series 
of  acts,  upon  another's  land,  without  possessing  any  estate 
therein;  and,  it  being  founded  in  personal  confidence,  it  is 
not  assignable,  and  it  is  gone  if  the  owner  of  the  land  wha 
gives  the  license  transfers  his  title  to  another,  or  if  either 
party  die."  This  definition  of  a  license,  as  well  as  of  an 
easement,  is  adopted  by  Chancellor  Kent  (3  Kent's  Com.  452), 
and  is  expressly  recognized  by  the  most  approved  English 
and  American  authorities:  Thompson  v.  Gregory,  4  Johns. 
81;   4  Am.  Dec.  255;   Mumford  v.  Whitney,  15  Wend.  380;  30 
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Am.  Dec.  60;  Cook  v.  Steams^  11  Ma88.  533;  Miller  ▼.  Auhxtrn 
etc.  R.  R.  Co.,  6  Hill,  61;  Fitch  v.  Seymour,  9  Met  462;  Hays  v, 
Richardson,  1  Gill  &  J.  366;  Fentiman  v.  Smith,  4  East,  109; 
Hewlins  v.  Shippam,  5  Barn.  &  C.  221;  Thomas  v.  Sorrelly 
Vaughan,  351;  FToocZ  v.  Leadhitter,  13  Mees.  &  W.  843.  While 
it  has  been  uniformly  held  that  a  parol  license,  while  it  re- 
mains executory,  may  be  revoked  at  pleasure  {Cook  v.  StearnSy 
11  Mass.  533;  Mumford  v.  Whitney,  15  Wend.  380;  30  Am.  Dec. 
60;  Fentiman  v.  Smith,  4  East,  109;  Angell  on  Watercourses, 
319,  324),  yet  when  executed,  whether  it  is  revocable,  and  if 
so,  how  far,  and  to  what  extent,  has  been  a  question  fraught 
with  much  difficulty,  and  respecting  which  different  courts  of 
the  highest  respectability  have  held  very  differently:  Hazel' 
ton  V.  Putnam,  3  Pinn,  108;  54  Am.  Dec.  158. 

The  first  part  of  this  definition  applies  to  a  mere  naked 
license  without  consideration.  Such  a  one  has  been  con- 
sidered as  founded  on  personal  confidence,  and  not  assignable, 
and  revocable  at  the  will  of  the  licensor.  But  the  cases  are 
numerous  of  licenses  founded  upon  valuable  consideration, 
where  the  motive  of  personal  confidence,  if  it  existed  at  all, 
is  a  very  subordinate  one.  The  material  question  is,  whether, 
permission  to  go  upon  the  land  of  the  licensor,  and  do  any 
act  or  series  of  acts  there,  was  actually  given,  either  expressly 
or  by  implication.  In  this  case  we  have  seen  that  such  per- 
mission was  given,  and  that  the  occupation  and  improvement 
of  the  property  was  ratified  by  the  language  and  conduct  of 
Hart,  the  licensor,  after  considerable  expenditures  had  been 
made  by  the  licensees,  Metcalf  and  Burgess.  As  already 
stated,  the  general  doctrine  of  the  common  law  has  always 
been,  and  is  now,  that  a  simple  parol  license  is  revocable  at 
the  will  of  the  licensor,  and  is  revoked,  ipso  facto,  by  the 
transfer  of  the  realty  by  the  licensor,  or  by  his  death,  or  by 
an  assignment  of  the  license.  The  conflict  of  authority  al- 
ready mentioned  is  principally  among  the  common-law  courts. 
Courts  of  chancery  have  not  developed  nearly  so  much  con- 
flict. But  even  the  law  courts  hold  with  much  unanimity 
that  a  license  by  parol,  as  well  as  written,  when  coupled  with 
an  interest,  becomes  irrevocable,  except  in  cases  where  such 
irrevocability  would  conflict  with  some  other  rule  or  principle 
or  policy  of  the  law.  In  such  cases  there  is  a  conflict  of 
opinion  in  courts  of  the  highest  respectability  as  to  which 
rule  should  give  way.  The  rule  under  consideration  is  laid 
down  by  the  supreme  court  of  the  United  States  (opinion  by 
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Chief  Justice  Marshall),  in  Hunt  v.  Rousmanier,  8  Wheat. 
203:  "This  general  rule,  that  a  power  ceases  with  the  life  of 
the  person  giving  it,  admits  of  one  exception.  If  a  power  be 
coupled  with  an  interest,  it  survives  the  person  giving  it,  and 
may  be  executed  after  his  death."  And  s.inilarly,  a  license 
coupled  with  an  interest  is  not  revocable  by  a  conveyance  of 
the  realty  to  which  it  relates.  This  appears  from  Hunt  v. 
Rousmanier,  8  Wheat.  203,  and  there  is  no  conflict  of  authority 
«pon  that  point,  except  as  stated  above,  where  some  other 
rule  or  principle  intervenes,  such  as  the  statute  of  frauds. 
It  should  be  remembered  that  a  license  is  a  power.  The  differ- 
■ence  between  a  simple  license  and  a  license  coupled  with  an 
interest  is  clearly  set  forth  and  illustrated  by  Chief  Justice 
Vaughan  in  Thomas  v.  Sorrell,  Vaughan,  350,  in  the  follow- 
ing language,  which  has  been  extensively  quoted,  and  always 
with  approval:  "  A  dispensation,  or  license,  properly  passeth 
no  interest,  nor  alters  or  transfers  property  in  anything,  but 
only  makes  an  action  lawful  which,  without  it,  had  been  un- 
lawful. As  a  license  to  go  beyond  the  seas,  to  hunt  in  a 
man's  park,  to  come  into  his  house,  are  only  actions  which, 
without  license,  had  been  unlawful.  But  a  license  to  hunt  in 
a  man's  park,  and  carry  away  the  deer  killed  to  his  own  use; 
to  cut  down  a  tree  in  a  man's  ground,  and  to  carry  it  away 
the  next  day  after,  to  his  own  use,  —  are  licenses  as  to  the 
acts  of  hunting  and  cutting  down  the  tree;  but  as  to  the 
carrying  away  of  the  deer  killed  and  the  tree  cut  down,  they 
«re  grants."  And  Baron  Alderson,  in  Wood  v.  Leadbitter,  13 
Mees.  &  W.  843,  says  that  '*  a  license  by  A  to  hunt  in  his 
park  was  revocable,  whether  given  by  deed  or  parol,  and 
merely  renders  the  act  of  hunting  lawful,  which,  without  the 
license,  would  have  been  unlawful.  But  if  the  license,  as  in 
the  case  put  by  Chief  Justice  Vaughan,  was  a  license  not 
only  to  hunt,  but  to  take  away  the  deer  when  killed,  as  the 
property  or  to  the  use  of  the  licensee,  then,  if  the  grant  of 
the  deer  was  good,  the  license  would  be  irrevocable,  because 
the  person  who  gave  it  would  be  estopped  from  defeating  his 
own  grant."  A  common  case  of  this  nature  in  America  is 
that  of  a  parol  license  to  cut  and  carry  away  timber.  When, 
in  pursuance  of  the  license,  the  timber  has  been  cut,  the 
license  cannot  be  revoked  so  as  to  prevent  the  licensee  from 
carrying  it  away,  or  to  enable  the  licensor  to  maintain  tres- 
pass against  the  licensee  for  going  upon  his  premises  for  that 
purpose,  or  to  enable  the  licensor  to  maintain  trover  for  the 
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timber;  and  one  who  sells  goods  which  are  upon  his  land,  or 
brings  the  goods  of  another  upon  his  land,  or  permits  the 
owner  to  do  so,  gives  the  latter  an  implied  authority  to  enter 
for  the  purpose  of  taking  the  goods  away,  which  the  licensor 
cannot  recall.  The  license  is  supported  by  the  interest  with 
which  it  is  coupled.  These  are  all  instances  of  a  license  to 
do  particular  acts  upon  the  realty  of  another,  not  involving 
any  permanent  occupation  of  the  land,  or  the  exercise  of  any 
permanent  or  continuous  control  over  it,  amounting  to  an 
easement  or  an  estate  in  it. 

But  instead  of  oral  permission  to  leave  goods  on  the  land  of 
another  for  safe-keeping  or  other  purpose,  and  to  enter  upon 
the  land,  it  may  be  repeatedly,  to  take  them  away,  suppose 
oral  permission  is  given  to  build  a  house  there,  and  to  enter 
at  will  upon  the  land,  and  hold  it  for  the  purpose  of  occupy- 
ing, using,  and  enjoying  the  house,  without  limit  as  to  time. 
This  is  the  creation  of  a  permanent  interest  or  estate  in  or 
upon  the  land,  which,  by  the  common  law  and  the  statute  of 
frauds,  cannot  be  created  without  writing.  It  is  not  doubted 
that  such  a  parol  license  would  be  valid,  and  would  be  suffi- 
cient authority  to  justify  the  party  acting  upon  it  in  building 
the  house  and  occupying  the  premises  so  long  as  the  license 
remains  in  force.  There  is  no  difference  of  judicial  opinion 
upon  this  point.  "  License  "  is  defined  to  be  a  power  or  au- 
thority, and  so  long  as  the  license  is  not  countermanded,  the 
licensee  is  acting  in  the  licensor's  own  right,  and  in  his  stead. 
Qui  facit  per  alium,facit  -per  se.  The  point  of  divergence  in 
the  authorities  is  the  question  whether  such  licenses,  when 
executed  in  whole  or  in  part,  and  at  considerable  expense 
incurred  on  the  faith  of  the  license,  are  revocable  at  common 
law;  whether  they  are  revocable  at  the  will  of  the  licensor, 
notwithstanding  the  consequent  loss  of  the  licensee  of  expen- 
ditures made  in  good  faith;  and  whether  they  are,  ipso  facto, 
revoked  by  the  death  of  the  licensor,  or  by  the  transfer  of  the 
property  by  him,  or  by  the  transfer  by  the  licensee  of  his  in- 
terest. 

The  early  English  cases  of  Tayler  v.  Waters^  7  Taunt.  374, 
and  Wood  v.  Lake,  Sayers,  3,  held  such  licenses  irrevocable. 
But  these  cases  were  overruled  in  the  later  cases  of  Hewlins  v. 
Shippam,  5  Barn.  &  C.  221,  and  Wood  v.  Leadhitter,  13  Mees. 
&  W.  837;  and  since  the  latter  case  it  has  been  the  doctrine 
of  the  English  law  courts  that  an  oral  license  to  enter  upon 
realty  and  make  improvements  cannot  be  made  to  operate  aa 
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a  valid  grant  of  a  permanent  interest  or  estate  or  easement  in 
the  realty,  although  executed,  in  whole  or  in  part,  by  the 
licensee,  and  even  at  great  expense.  This  doctrine  of  the 
English  law  courts  has  been  quite  extensively  adopted  in 
the  United  States.  The  case  of  Cook  v.  Stearns,  11  Mass.  533, 
decided  in  1814,  has  become  a  leading  case  in  this  country. 
It  is  an  action  of  trespass  quare  clavsum  fregit,  and  adopts 
the  English  rule  strictly.  Massachusetts  having  no  chancery 
courts,  it  might  have  been  expected  that  there,  as  in  Pennsyl- 
vania, the  law  courts  would  undertake  to  administer  equitable 
relief  under  the  common -law  forms;  but  it  seems  that  such 
was  not  the  case.  The  case  was  tried  simply  as  an  ordinary 
action  at  law,  without  an  intimation,  either  in  the  opinion  of 
the  court  or  the  briefs  of  counsel,  that  any  equities  could  pos- 
sibly be  considered.  The  case  of  Mumford  v.  Whitney,  15 
Wend.  381,  30  Am.  Dec.  60,  decided  in  1836,  also  strictly  fol- 
lows  the  common-law  rule.  It  was  an  action  on  the  case  at 
law,  and  there  seems  to  be  no  reason  apparent  why  it  should 
not  follow  the  common-law  rule.  Other  cases  sustaining  the 
proposition  that  a  parol  license,  although  executed,  cannot 
operate  as  a  grant  of  an  interest  in  real  estate,  are  Ruggles  v. 
Lesure,  24  Pick.  187;  Stevens  v.  Stevens,  11  Met.  251;  45  Am. 
Dec.  203;  Foot  v.  New  Haven  etc,  R.  R.  Co.,  23  Conn.  214; 
Bridges  v.  Purcell,  1  Dev.  &  B.  492;  Miller  v.  Auburn  etc.  R.  R. 
Co.,  6  Hill,  61;  Carter  v.  Harlan,  6  Md.  20;  Carleton  v.  Red- 
ington,  21  N.  H.  291;  Seidensparger  v.  Spear,  17  Me.  123;  35 
Am.  Dec.  334;  Thompson  v.  Gregory,  4  Johns.  81;  4  Am.  Dec. 
255;  Simpkins  v.  Rogers,  15  111.  397;  Woodward  v.  Seely,  11  111. 
157;  50  Am.  Dec.  445;  Kamphouse  v.  Gaffner,  73  111.  461; 
Tanner  v.  Volentine,  75  111.  628. 

But  the  decisions  of  the  law  courts  have  not  been  at  all 
uniform  upon  this  question.  Some  of  them  have  applied  the 
doctrine  of  equitable  estoppel  when  necessary  to  prevent  fraud, 
and  have  not  allowed  the  license  to  be  revoked.  But  proba- 
bly the  weight  of  authority  is  with  Cook  v.  Stearns,  11  Mass. 
633.  But  the  case  at  bar  is  a  suit  in  equity,  and  the  question 
is,  not  what  is  the  legal  doctrine,  but  what  is  the  equitable 
doctrine.  And  every  authority  in  favor  of  applying  the  doc- 
trine of  equitable  estoppel  in  a  law  court  applies  a  fortiori  in 
a  court  of  equity.  But  the  refusal  of  a  court  of  law  to  apply 
such  doctrine  is  no  authority  against  applying  it  in  equity. 
In  a  number  of  cases  at  law  involving  the  question  under 
consideration,  courts  and  judges,  recognizing  the  harshness  of 
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the  established  legal  rule,  have  suggested  that  equity  might 
furnish  relief.  See  Den  ex  dem.  v.  Baldwin^  21  N.  J.  L.  395; 
Foot  V.  New  Haven  etc.  R.  R.  Co.,  23  Conn.  214;  Bridges  v. 
Purcell,  1  Dev.  &  B.  492;  Prince  v.  Case,  10  Conn.  375;  27  Am. 
Dec.  675;  Benedict  v.  Benedict,  5  Day,  469;  Foster  y.  Browning, 
4  R.  I.  47;  67  Am.  Dec.  505.  The  following  note  to  Hall  v. 
Chaffee,  13  Vt.  157,  by  Judge  Isaac  F.  Redfield,  is  suggestive. 
He  says:  *'  I  have  no  doubt  many  cases,  both  English  and 
American,  may  be  found,  and  those  of  high  authority,  which 
either  directly  or  indirectly  recognize  the  doctrine  that  a 
parol  license  to  enjoy  an  easement  growing  out  of  land,  when 
once  executed,  becomes  irrevocable,  and  the  right  thus  ac- 
quired permanent:  [Authorities  cited.]  But  I  apprehend  the 
just  weight  of  authority,  both  English  and  American,  in  re- 
gard to  the  rights  of  the  parties  at  law,  is,  that  such  license  is 
within  the  statute  of  frauds,  and,  unless  in  writing,  counter- 
mandable  at  will,  even  when  executed  so  as  to  make  any 
further  enjoyment  of  the  easement  a  ground  of  action.  If 
such  a  license  be  given  by  parol,  and  expense  incurred  upon 
the  faith  of  it,  so  that  the  parties  cannot  now  be  placed  in 
statu  quo,  there  would  seem  to  be  the  same  reason  why  a  court 
of  equity  should  grant  relief,  as  in  any  other  case  of  part  per- 
formance of  a  parol  contract  for  the  sale  of  land  or  any  inter- 
est therein,  i.  e.,  to  prevent  fraud." 

But,  as  already  intimated,  the  law  courts  have  not,  by  any 
means,  in  all  instances,  or  even  very  generally,  contented 
themselves  with  referring  parties  to  the  equity  tribunals  for 
relief  in  cases  involving  a  breach  of  faith  on  the  part  of  the 
licensor,  and  consequent  irreparable  damage  to  the  licensee. 
A  rmmber  of  our  American  law  courts  have  seized  upon  and 
adopted  the  doctrine  of  equitable  estoppel,  by  which  they  have 
been  enabled  to  administer  relief  indirectly  in  cases  which 
otherwise  would  not  lie  within  the  scope  of  their  powers: 
Richer  v.  Kelly^  1  Me.  117;  10  Am.  Dec.  38;  Clement  v.  Dur- 
gin,  5  Me.  9;  Ameriscoggin  Bridge  v.  Bragg,  11  N.  H.  102; 
Woodbury  v.  Parshley,  7  N.  H.  237;  26  Am.  Dec.  739;  Sheffield 
V.  Collier,  3  Ga.  82;  Wilson  w.  Chalfant,  15  Ohio,  248;  45  Am. 
Dec.  574;  Snowden  v.  Wilas,  19  Ind.  10;  81  Am.  Dec.  370. 
And  where  the  law  courts  have  not  gone  so  far  as  to  adopt  the 
doctrine  of  equitable  estoppel  in  such  cases,  they  have  very 
generally  established  the  doctrine  that  buildings  may,  by  per- 
mission of  the  owners  of  the  soil,  be  erected  thereon  without 
becoming  part  of  the  inheritance;  and  that  the  person  erect. 
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ing  them,  when  excluded  from  their  possession  and  use,  should 
have  some  remedy,  that  he  should  not  lose  the  product  of  his 
labor  entirely.  "The  existence  of  a  right  of  property  in  a 
building,  apart  from  the  title  to  the  soil,  necessarily  involves 
the  conclusion  that  the  person  in  whom  it  is  vested  may  re- 
move the  building  if  he  is  obliged  to  surrender  possession  of 
the  land.  It  has  consequently  been  decided  that  a  house  or 
shop  erected  on  the  land  of  another,  under  a  license  which  is 
subsequently  withdrawn,  may  be  removed  by  the  person  who 
put  it  up:  Doty  v.  Gorham,  5  Pick.  487;  16  Am.  Dec.  417; 
Wells  v.  Banister^  4  Mass.  514;  Fuller  v.  Tahor,  39  Me.  519; 
or  its  value  recovered  in  trover,  if  the  owner  of  the  soil  forbids 
or  prevents  its  removal:  Russell  v.  Richards,  10  Me.  429;  25 
Am.  Dec.  254;  11  Me.  371;  26  Am.  Dec.  532;  Osgood  v.  How- 
ard, 6  Me.  452;  20  Am.  Dec.  322." 

But  the  true  field  for  the  administration  of  justice  in  such 
cases  is  in  equity.  We  have  already  given  the  dictum  of 
Judge  Redfield  upon  the  subject  under  consideration,  which 
he  put  in  a  note  to  Hall  v.  Chaffee,  13  Vt.  157,  an  action  at 
law.  That  eminent  jurist  afterwards  had  occasion  to  set 
forth  his  views  of  the  equitable  doctrine  in  such  case,  in  an 
opinion  where  they  are  not  dicta.  The  case  of  Pope  v.  Henry, 
24  Vt.  560,  decided  in  1852,  was  a  suit  in  chancery.  Judge 
Redfield  delivered  the  opinion  of  the  court.  His  remarks 
upon  the  interest  or  title  of  the  defendant,  Henry,  explain 
themselves.  They  are  as  follows:  "Without  saying  more  in 
regard  to  the  title  of  the  plaintiff,  we  proceed  to  the  examina- 
tion of  the  title  of  the  several  defendants,  each  of  which  stands 
upon  peculiar  grounds.  In  regard  to  that  of  defendant,  Henry, 
it  originated  in  a  mere  license  to  take  water,  by  some  kind  of 
a  duct,  sufficient  to  carry  certain  machinery,  which,  in  faith 
of  the  license,  he  subsequently  erected,  and  had  continued  to 
occupy  as  his  own  for  more  than  fifteen  years  before  the 
bringing  of  the  bill.  This,  we  think,  gives  him  an  equity 
against  all  the  world  to  be  reimbursed  for  the  value  of  his 
whole  erections  by  the  person  taking  them  before  he  could  be 
deprived  of  them.  It  is  one  of  the  first  principles  of  the  Ro- 
man civil  law  in  regard  to  real  estate,  and  valuable  erections 
and  *  meliorations,'  as  they  are  called,  put  thereon  by  the 
occupier  in  faith  of  a  title  which  subsequently  failed  for  any 
cause,  that  one  thus  benefited  by  the  labor  of  another  should 
make  reasonable  compensation.  And  the  same  principle  has 
been  very  early  incorporated  into  the  English  chancery  law. 
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This  right  clearly  exists  in  Henry,  without  regard  to  his  ulti- 
mate title Possession  taken  under  a  license  to  occupy 

permanently,  either  absolutely  or  under  certain  conditions, 
gives,  in  equity,  a  title  to  the  premises,  according  to  the  terms 
of  the  license.  And  this  contract  being  partly  performed  or 
fully  performed  on  one  part  by  permanent  erections  of  consid- 
erable value,  a  court  of  equity  will  decree  an  assurance  of  the 
title  stipulated.  And  the  party  being  in  possession  under  the 
license  is  notice  to  a  subsequent  purchaser  or  encumbrancer 
of  whatever  title  the  one  in  possession  may  have,  whether 
legal  or  equitable."  So  different  is  the  language  of  equity 
from  that  of  the  law  when  expressed  by  the  same  courts  and 
the  same  judges. 

In  the  state  of  New  York  the  case  of  Mumford  v.  Whitneyy 
15  Wend.  381,  30  Am.  Dec.  60,  speaks  of  the  language  of  her 
law  courts.  The  following  very  complete  and  accurate  sylla' 
bus  of  a  suit  in  chancery  gives,  in  brief,  the  language  of  her 
courts  of  equity.  "  Bill  for  specific  performance  of  an  agree- 
ment to  sell  or  lease  land.  The  appellants  had  entered  upon 
the  land  under  an  assignment  of  a  license  given  by  the  re- 
spondent to  occupy  and  improve  the  land.  They  afterwards 
surrendered  that  license  to  the  respondent,  who  gave  them  a 
written  memorandum,  authorizing  them  to  possess  the  land, 
and  promising  to  give  them  the  preference  to  purchase  or 
lease  the  land.  It  was  proved  that  at  various  times  the 
respondent  had  encouraged  the  appellants  to  improve  and 
build  on  the  land,  by  assurances  that  no  advantage  should 
be  taken  of  their  labor,  and  that  when  his  title  was  perfected, 
by  a  partition  of  the  land,  they  should  have  a  lease  in  fee,  or 
a  deed  at  the  rate  wild  lands  were  selling.  The  respondent 
in  his  answer  denied  any  other  agreement  than  the  memo- 
randum, and  relied  on  the  statute  of  frauds.  It  was  held 
that  the  appellants  having  gone  on  the  land  and  made  im- 
provements, this  was  a  part  performance,  and  took  the  case 
out  of  the  statute;  that  although  the  memorandum  was  itself 
uncertain,  yet,  as  a  part  performance  was  made  the  basis  of 
the  claim  to  a  specific  execution  of  the  agreement,  parol  evi- 
dence might  be  connected  with  the  memoratidum  for  the  pur- 
pose of  making  out  the  contract;  and  there  being  satisfactory 
evidence  of  an  agreement,  independently  of  the  memorandum, 
and  the  conduct  of  the  respondent  being  a  fraud  on  the  ap- 
pellants, a  specific  performance  was  decreed  ":  Farkhurst  v. 
Van  Cortland,  14  Johns.  15;  7  Am.  Dec.  427. 
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It  is  said  that  the  fact  that  a  promise  has  been  made  and 
never  performed  is  not  evidence  of  fraud,  but  the  rule  has  its 
exceptions.  Judge  Cooley  says:  "If  deceit,  in  order  to  be 
actionable,  must  relate  to  existing  or  past  facts,  it  is  evident 
that  the  fact  that  a  promise  made  in  the  course  of  negotia- 
tions is  never  performed  is  not,  of  itself,  either  a  fraud  or  the 
evidence  of  a  fraud.  Nevertheless,  a  promise  is  sometimes 
the  very  device  resorted  to  for  the  purpose  of  accomplishing 
the  fraud,  and  the  most  apt  and  effectual  means  to  that  end. 
Such  is  the  case,  already  mentioned,  of  the  purchase  of  goods 
with  the  intention  not  to  pay  for  them.  It  is  the  fraudulent 
promise  that  accomplished  the  wrong.  So  if  one  promises  to 
take  up  encumbrances  on  the  title  of  another,  and  by  means 
of  the  promise  throws  the  promisee  off  his  guard  while  he 
secures  the  title  for  himself,  it  would  be  a  singular  defense 
for  him  to  make  that  he  had  only  failed  to  perform  his  prom- 
ise. The  promise  was  merely  his  false  token,  by  means  of 
which  he  effected  his  cheat.  So  if  the  beneficiary  in  a  will, 
when  the  maker  thereof  is  on  his  death-bed,  say  to  him  he 
need  not  trouble  himself,  for  he,  the  beneficiary,  will  make 
conveyance  according  to  the  wishes  expressed,  he  may  be 
held  to  this  promise  as  a  fraud,  if  he  did  not  intend  to  per- 
form it":  Cooley  on  Torts,  487.  The  opinion  in  the  case  last 
cited  quotes  approvingly  from  an  old  but  valuable  work  on 
frauds  some  descriptions  of  fraud  which  have  always  been 
recognized  as  correct,  and  never  better  stated  by  more  recent 
authorities.  The  quotations  are  from  Roberts  on  Frauds. 
"The  relief,"  says  he  (p.  13),  "against  the  statute  [of  frauds] 
in  these  cases  of  part  performance  was  originally  founded  on 
the  fraud  and  deceit  usually  characterizing  the  circumstances. 
There  is  no  satisfactory  foundation  for  the  doctrine  of  part 
performance  without  the  intermixture  of  fraud;  [p.  132]  and 
upon  this  ground,  where  an  owner  of  lands  has  encouraged 
another  to  go  on  with  his  improvements  upon  the  estate 
under  a  false  expectation  of  a  conveyance  or  a  lease,  and  this 
expectation  is  raised  in  him  by  the  assurance  of  such  owner 
it  is  agreeable  to  the  general  course  of  equitable  relief  to  dis- 
appoint the  contrivance  by  compelling  the  deceiver  to  realize 
the  expectation  he  has  created, — that  is,  by  compelling  him 
to  give  such  deed  or  lease.  This  protecting  jurisdiction,"  he 
says,  "has  stretched  itself  to  those  cases  where  the  illusory 
hope  has  been  raised,  not  only  by  words  and  assurances,  but 
simply  by  looking  on  in  silence,  whilst  false  impressions, 
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which  we  are  able  either  to  correct  or  verify,  are  inducing  a 
fruitless  expenditure  on  improvements.  This  equity  is  strong 
and  salutary,  and  the  jealousy  of  jurisdiction  has  shut  out 
the  statute  of  frauds,  where  this  principle  of  relief  applies." 
Again,  he  says  (p.  134):  "  These  instances  of  encouragement, 
either  tacit  or  express,  to  make  improvements  and  incur  ex- 
penses, etc.,  are  not  proper  cases  of  part  performance,  but  of 
actual  fraud,  which  courts  of  equity  have  always  been  for- 
ward to  relieve  against."  The  meaning  seems  clear  that  the 
fraud  was  not  in  making  to  appellants  the  promise  to  sell 
them  the  land  or  lease  it  to  them,  nor  in  the  failure  to  per- 
form simply.  All  this  might  liave  occurred  without  fraud  if 
the  parties  could  have  been  placed  in  statu  quo.  The  fraud 
consisted  in  inducing  appellants,  by  means  of  such  promise, 
to  go  upon  the  land,  and  invest  their  labor  and  money  there, 
and  then  robbing  them  of  the  resulting  benefits  by  revoking 
their  license  to  remain  there  in  the  homes  they  had  built 
there  lawfully,  and  which  were  their  own.  Even  the  law 
courts,  in  a  number  of  cases,  recognize  the  title  of  the  occu- 
pants to  the  improvements  in  such  cases,  and  their  right  to 
remove  them,  or  to  be  paid  for  them. 

We  do  not  overlook  the  fact  that  a  labored  argument  has 
been  made  in  the  case  at  bar  against  the  doctrine  that  part 
performance  of  a  parol  contract  for  the  sale  of  real  estate 
takes  it  out  of  the  operation  of  the  statute  of  frauds.  Espe- 
cial force  is  laid  upon  the  words  of  our  statute  declaring  such 
contracts  void.  We  had  supposed  this  not  to  be  an  open 
question.  We  will  not  attempt  to  review  the  authorities  upon 
the  question.  This  has  been  done  too  often  by  our  ablest 
jurists.  But  in  recognition  of  the  elaborate  argument  of 
counsel,  we  will  give  the  conclusions  arrived  at  by  two  of  our 
American  commentators,  whose  works  are  standard  author- 
ities in  all  our  courts.  We  quote  first  from  Story's  Equity 
Jurisprudence:  — 

*'Sec.  759.  In  the  next  place,  courts  of  equity  will  enforce 
specific  performance  of  a  contract,  where  the  parol  agreernent 
has  been  partly  carried  into  execution." 

"  Sec.  761.  But  a  more  general  ground,  and  that  which 
ought  to  be  the  governing  rule  in  cases  of  this  sort,  is,  that 
nothing  is  to  be  considered  a  part  performance  which  does 
not  put  the  party  in  a  situation  which  is  a  fraud  upon  him 
unless  the  agreement  is  fully  performed.  Thus,  for  instance, 
if,  upon  a  parol  agreement,  a  man  is  admitted  into  possession, 
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he  is  made  a  trespasser,  and  is  liable  to  answer  as  a  tres- 
passer if  there  be  no  agreement  valid  in  law  or  equity.  Now, 
for  the  purpose  of  defending  himself  against  a  charge  as  a 
trespasser  and  a  suit  to  account  for  the  profits  in  such  a  case, 
the  evidence  of  a  parol  agreement  would  seem  to  be  admis- 
sible for  his  protection;  and  if  admissible  for  such  a  purpose, 
there  seems  to  be  no  reason  why  it  should  not  be  admissible 
throughout.  A  case  still  more  cogent  might  be  put,  where  a 
vendee,  upon  a  parol  agreement  for  a  sale  of  land,  should  pro- 
ceed to  build  a  house  on  the  land,  in  the  confidence  of  a  due 
completion  of  the  contract.  In  such  case  there  would  be  a 
manifest  fraud  upon  the  party  in  permitting  the  vendor  to 
escape  from  a  due  and  strict  fulfillment  of  such  agreement. 
Such  a  case  is  certainly  distinguishable  from  that  of  a  part 
payment  of  the  purchase-money,  for  the  latter  may  be  repaid, 
and  the  parties  are  then  just  where  they  were  before,  espe- 
cially if  the  money  is  repaid  with  interest.  A  man  who  has 
parted  with  his  money  is  not  in  the  situation  of  a  man  against 
whom  an  action  may  be  brought,  and  who  may  otherwise 
suffer  an  irreparable  injury." 

And  from  Pomeroy's  Equity  Jurisprudence:  — 

"  Sec.  140.  The  doctrine  was  settled  at  an  early  day  in 
England,  and  has  been  adopted  in  nearly  all  the  American 
states,  that  a  verbal  contract  for  the  sale  and  leasing  of  land, 
or  for  a  settlement  made  in  consideration  of  marriage,  if  part 
performed  by  the  party  seeking  the  remedy,  may  be  specifically 
enforced  by  courts  of  equity,  notwithstanding  the  statute  of 
frauds.  The  ground  upon  which  the  remedy  in  such  cases 
rests  is  that  of  equitable  fraud.  It  would  be  a  virtual  fraud 
for  the  defendant,  after  permitting  the  acts  of  performance,  to 
interpose  the  statute  as  a  bar  to  the  plaintiff's  remedial  right." 

And  in  section  103  we  find  the  following  language:  "  Under 
the  prohibition  of  the  statute  of  frauds,  a  contract  for  the  sale 
of  land,  when  not  in  writing,  cannot  be  enforced  in  law,  even 
though  part  performed.  It  makes  no  difference  whether  the 
statut(B  says,  as  in  England  and  in  some  of  the  states,  that  no 
action  can  be  maintained  on  such  an  agreement,  or  says  that 
the  agreement  is  void;  the  result  is  practically  the  same  in 
either  form  of  the  statute:  the  verbal  contract  is  no  contra rt 
in  law,  but  is  simply  a  nullity.  Equity  speaks  a  very  ditier- 
ent  language.  It  says  that  such  a  verbal  contract,  if  part  per« 
formed  in  a  proper  manner,  shall  be  enforced." 

It  is  sufficiently  apparent,  without   rehearsing  what   ha» 
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gone  before  or  citing  additional  authorities,  that  the  ground 
upon  which  equity  exempts  a  partly  executed  parol  contract 
for  the  sale  of  realty  from  the  operation  of  the  statute  of  frauds, 
and  decrees  the  execution  of  the  contract,  is  simply  fraud. 
It  is  said  the  object  of  the  statute  is  to  prevent  fraud,  and 
equity  will  not  allow  it  to  be  made  the  instrument  of  fraud. 
When  so  understood  and  limited,  the  rule  is  a  salutary  one. 
Story  says,  in  the  case  of  a  vendee  of  land  by  parol  building  a 
house  upon  it  in  faith  of  the  completion  of  the  contract,  there 
would  be  manifest  fraud  in  permitting  the  vendor  to  escape 
from  a  due  and  strict  fulfillment  of  the  agreement.  Pomeroy 
says  it  would  be  a  virtual  fraud  for  the  defendant,  after  per- 
mitting the  acts  of  performance,  to  interpose  the  statute  as  a 
bar  to  the  plaintiflf 's  remedial  rights.  But  suppose  the  owner 
of  the  land,  without  going  so  far  as  to  make  a  complete  con- 
tract, specific  in  all  its  material  terms,  so  as  to  be  capable  of 
definite  proof  and  of  enforcement,  should  stop  short  of  that, 
but  should,  by  other  inducements,  influence  persons  to  invest 
money  and  labor  on  his  lands,  with  a  positive  assurance  that 
their  possession  should  not  be  interfered  with,  and  that  they 
should  eventually  receive  titles  covering  their  improvements, 
und  that  he  should  stand  by  and  permit  and  continue  to  en- 
courage these  investments  in  execution  of  the  permission  he 
had  given  them  to  erect  improvements  and  make  their  homes 
upon  his  land.  If  he  should  then  revoke  their  license,  bring 
-ejectment  to  expel  them  from  the  homes  they  had  built,  and 
interpose  the  statute  of  frauds  in  bar  of  all  relief  to  them, 
would  his  conduct  be  less  a  fraud  in  this  case  than  in  the 
other  ?  The  Pennsylvania  courts  say  it  would  be  the  same, 
and  that  a  mere  license  for  the  occupation  or  use  of  real  estate 
will  entitle  the  persons  who  have  incurred  considerable  ex- 
pense in  execution  of  such  license  to  relief  in  equity  as  fairly 
and  fully  as  part  performance  of  a  parol  contract  for  the  sale 
of  real  estate  entitles  the  vendees  to  such  relief.  The  case  of 
Rerick  v.  Kern,  14  Serg.  &  R.  267,  16  Am.  Dec.  497,  decided 
in  1826,  citing  and  approving  the  prior  case  of  Le  Fevre  v. 
Le  Fevre,  4  Serg.  &  R.  241,  8  Am.  Dec.  696,  goes  to  the  full 
extent  of  declaring  such  executed  license  an  agreement  on 
valuable  consideration.  It  should  be  observed  that  Pennsyl- 
vania had  no  chancery  courts,  but  administered  equitable  re- 
lief in  the  common-law  actions,  and  through  the  common-law 
forms.  Rerick  v.  Kern,  14  Serg.  &  R.  267,  16  Am.  Dec.  497, 
was  an  action  on  the  case  for  diverting  water  from  a  stream, 
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thereby  injuring  plaintiff's  mill.  The  water  had  been  taken 
from  its  natural  channel,  and  turned  into  this  stream  leading 
to  plaintiflF's  mill,  by  a  structure  erected  on  land  of  defendant 
under  a  license  from  him.  He  afterwards  removed  this  struc- 
ture, so  as  to  allow  the  water  to  return  to  its  old  channel. 
PlaintiflF  had  erected  a  mill  on  the  faith  of  the  authority  to  so 
divert  and  use  this  water,  and  the  loss  of  it  would  render  his 
mill  unserviceable  during  a  considerable  portion  of  the  year. 
Plaintiff  contended  that,  under  these  circumstances,  the  license 
was  irrevocable.  Defendant  contended  that  a  mere  license  is 
revocable  under  all  circumstances  and  at  any  time.  The 
court  says:  "  But  a  license  may  become  an  agreement  on  val- 
uable consideration,  —  as  where  the  enjoyment  of  it  must 
necessarily  be  preceded  by  the  expenditure  of  money;  and 
when  the  grantee  has  made  improvements  or  invested  capital 
in  consequence  of  it,  he  has  become  a  purchaser  for  a  val- 
uable consideration.  Such  a  grant  is  a  direct  encouragement 
to  expend  money,  and  it  would  be  against  all  conscience  to 
annul  it  as  soon  as  the  benefit  expected  from  the  expendi- 
ture is  beginning  to  be  perceived.  Why  should  not  such 
an  agreement  be  decreed  inspecief  That  a  party  shoilld  be 
let  oflf  from  his  contract,  on  payment  of  a  compensation  in 
damages,  is  consistent  with  no  system  of  morals  but  the  com- 
mon law,  which  was  in  this  respect  originally  determined 
by  political  considerations,  the  policy  of  its  military  tenures 
requiring  that  the  services  to  be  rendered  by  the  tenant  to  his 
feudal  superior  should  not  be  prevented  by  want  of  personal 
independence.  Hence  the  judgment  of  a  court  of  law  oper- 
ates on  the  right  of  a  party,  and  the  decree  of  a  court  of  equity 
on  the  person.  But  the  reason  of  this  distinction  has  long 
ceased,  and  equity  will  execute  every  agreement  for  the  breach 
of  which  damages  may  be  recovered,  where  an  action  for  dam- 
ages would  be  inadequate  remedy.  How  very  inadequate  it 
would  be  in  a  case  like  this  is  perceived  by  considering  that  a 
license  which  has  been  followed  by  an  expenditure  often  thou- 
sand dollars  as  a  necessary  qualification  to  4,he  enjoyment 
of  it  may  be  revoked  by  an  obstinate  man  who  is  not  worth 
as  many  cents.  But,  besides  the  risk  of  insolvency,  the  law, 
in  barely  compensating  the  want  of  performance,  subjects 
the  injured  party  to  risk  from  the  ignorance  or  dishonesty  of 
those  who  are  to  estimate  the  quantum  of  the  compensation. 
In  the  case  under  consideration,  no  objection  to  a  specific  per» 
formance  can  be  founded  on  the  intrinsic  nature  of  the  agree- 
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ment,  nor,  having  been  partly  executed,  on  the  circnmstance 
of  its  resting  in  parol;  but  it  is  to  be  considered  as  if  there 
had  been  a  formal  conveyance  of  the  right,  and  nothing  re- 
mains but  to  determine  its  duration  and  extent.  A  right 
under  a  license,  when  not  specifically  restricted,  is  commensu- 
rate with  the  thing  of  which  the  license  is  an  accessory.  Per- 
mission to  use  water  for  a  mill,  or  anything  else  that  was 
viewed  by  the  parties  as  a  permanent  erection,  will  be  of  un- 
limited duration,  and  survive  the  erection  itself,  if  it  should  bo 
destroyed  or  fall  into  a  state  of  dilapidation;  in  which  case 
the  parties  might  perhaps  be  thought  to  be  remitted  to  their 
former  rights.  But  having  had  in  view  an  unlimited  enjoy- 
ment of  the  privilege,  the  grantee  has  purchased,  by  the 
expenditure  of  money,  a  right,  indefinite  in  point  of  duration, 
which  cannot  be  forfeited  by  nonuser,  unless  for  a  period 
sufficient  to  raise  the  presumption  of  a  release.  The  right  to 
rebuild,  in  case  of  destruction  or  dilapidation,  and  to  continue 
the  business  on  its  original  footing,  may  have  been  in  view  as 
necessary  to  his  safety,  and  may  have  been  an  inducement  to 
the  particular  investment  in  the  first  instance.  The  cost  of  re- 
building a  furnace,  for  instance,  would  be  trivial  when  weighed 
with  the  loss  that  would  be  caused  by  breaking  up  the  busi- 
ness and  turning  the  capital  into  other  channels;  and  there- 
fore a  license  to  use  water  for  a  furnace  would  endure  forever. 
But  it  is  otherwise  where  the  object  to  be  accomplished  is 
temporary.  Such,  usually,  is  the  object  to  be  accomplished 
by  a  saw-mill,  the  permanency  of  which  is  dependent  on  a 
variety  of  circumstances,  such  as  an  abundance  of  timber,  on 
the  failure  of  which  the  business  necessarily  is  at  an  end. 
But  till  then  it  constitutes  a  right,  for  the  violation  of  which 
redress  might  be  had  by  action.  With  this  qualification,  it 
may  safely  be  afiinned  that  expending  money  or  labor  in 
consequence  of  a  license  to  divert  a  watercourse  or  use  a  water- 
power  in  a  particular  way  has  the  effect  of  turning  such  license 
into  an  agreement  that  will  be  executed  in  equity."  If  this 
be  correct,  of  course  a  license  for  any  other  purpose  extending 
to  the  permanent  use  or  occupation  of  realty,  and  upon  which 
money  had  been  expended,  would  have  a  similar  eff'ect,  accord- 
ing to  the  nature  and  terms  of  the  license. 

We  have  quoted  at  considerable  length  from  the  above  case,, 
because  it  discusses  and  decides  so  many  important  points  so 
briefly  and  so  clearly,  obviating  the  necessity  of  a  restatement 
of  the  points  decided  or  of  the  doctrine  of  the  case.     It  is  well 


152  Metcalf  v.  Hart.  [Wyoming, 

to  observe,  however,  that  the  case  is  not  a  suit  for  specific 
performance,  but  an  action  on  the  case  for  damages.  The 
license  to  divert  the  water  on  the  land  of  defendant,  and  to 
maintain  a  structure  there  for  the  purpose,  followed  by  large 
expenditure  on  the  faith  of  such  license,  is  declared  to  be  an 
agreement  on  valuable  consideration,  and  to  be  considered  as 
if  there  had  been  a  formal  conveyance  of  the  right,  —  i.  e.,  a 
conveyance  by  deed.  Underlying  all  is  the  idea  of  the  im- 
portant interests  involved  and  depending  upon  the  validity 
and  irrevocability  of  the  license.  This  is  a  leading  case.  It 
has  been  followed  in  Pennsylvania,  and  to  a  considerable  ex- 
tent in  other  states:  See  Swartz  v.  Swartz,  4  Pa.  St.  353;  45 
Am.  Dec.  697;  Wheatley  v.  Chrisman,  24  Pa.  St.  298;  64  Am. 
Dec.  657;  Huff  ^.  McCauley,  53  Pa.  St.  206;  91  Am.  Dec.  203; 
Dark  v.  Johnston,  55  Pa.  St.  164;  93  Am.  Dec.  732;  Thompson 
V.  McElarney,  82  Pa.  St.  174;  Cumberland  Valley  R.  R.  Co.  v. 
McLanahan,  59  Pa.  St.  30.  And  this  last  case  declares  a  sub- 
sequent ratification  by  parol  equivalent  to  a  precedent  author 
ity.  The  New  York  doctrine  at  law  is  sufficiently  indicated 
in  the  case  of  Mumford  v.  Whitney,  15  Wend.  381;  30  Am. 
Dec.  60;  and  in  equity,  by  Parkhurst  v.  Van  Cortland,  14  Johns. 
15,  7  Am.  Dec.  427,  already  referred  to.  So  in  Vermont,  by 
by  the  cases  of  Hall  v.  Chaffee,  13  Vt.  157,  and  Pope  v.  Henry ^ 
24  Vt.  560.  It  seems  that  Massachusetts  has  adhered  to  the 
doctrine  of  Cook  v.  Stearns,  11  Mass.  533.  New  Hampshire 
and  Maine  seemed  inclined  to  the  Pennsylvania  view  at  first: 
See  Ameriscoggin  Bridge  v.  Bragg,  11  N.  H.  102;  Woodbury  v. 
Parshley,  7  N.  H.  237;  26  Am.  Dec.  739;  Sheffield  v.  Collier,  3 
Ga.  82;  Ricker  v.  Kelly,  1  Me.  117;  10  Am.  Dec.  38;  Clement 
V.  Durgin,  5  Me.  9.  But  afterwards  they  both  wavered,  hold- 
ing that  while  the  license  might  be  valid  as  between  the 
original  parties,  it  would  not  be  as  between  their  vendees 
or  successors  in  interest:  See  Carleton  v.  Redington,  21  N.  H. 
291,  and  Seidensparger  v.  Spear,  17  Me.  123;  35  Am.  Dec.  234. 
In  discussing  the  question  of  parol  licenses,  the  supreme 
court  of  Ohio  uses  the  following  language,  after  referring  to 
the  differing  decisions  of  neighboring  states:  "  But  in  Ohio, 
we  think  it  can,  at  this  day,  be  hardly  considered  as  an  open 
question.  Partly  performed  parol  contracts,  especially  when 
the  non-execution  would  operate  as  a  fraud  on  the  rights  of 
the  vendee,  have  repeatedly  been  enforced  in  equity,  and  a 
parol  license  executed  has  been  held  to  be  irrevocable  in  nu- 
merous instances,  on  the  circuit,  at  law  ":  Wilson  v.  Chalfantf 
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15  Ohio,  248;  45  Am.  Dec.  574.  See  also  Hornhach  v.  Cincinnati 
etc.  R.  R.  Co.,  20  Ohio  St.  81.  Indiana  coincides  substantially 
with  Pennsylvania.  Her  supreme  court  says:  "  But  though 
a  parol  license,  amounting  in  terms  to  an  easement,  is  revo- 
cable as  to  future  enjoyment  at  law,  and  is  determined  by  a 
conveyance  of  the  estate  upon  which  it  was  to  be  enjoyed, 
this  is  not  the  rule  in  all  cases  in  courts  of  equity.  In  these 
courts,  the  future  enjoyment  of  an  executed  parol  license, 
granted  upon  a  consideration,  or  upon  the  faith  of  which  money 
has  been  expended,  will  be  enforced,  at  all  events,  where  ade- 
quate compensation  in  damages  could  not  be  obtained.  This 
will  be  done  on  the  two  grounds  of  estoppel  on  account  of 
fraud,  and  specific  performance  of  a  partly  executed  contract 
to  prevent  fraud.  And  in  those  states  of  the  Union  where 
law  and  equity  are  administered  in  the  same  court,  relief  is 
afforded  in  any  given  suit  where  the  pleadings  present  the 
necessary  averments;  and  grantees,  as  well  as  the  original 
parties,  are  bound,  where  they  purchase  with  notice;  and  in  a 
mill  and  dam,  the  existing  condition  of  things  might  be  no- 
tice to  them  of  the  equity":  Snowden  v.  WUas,  19  Ind.  10;  81 
Am.  Dec.  370;  cited  and  approved  in  Lane  v.  Millery  27  Ind. 
534,  and  Simons  v.  Morehouse,  88  Ind.  391.  In  Iowa,  the  doc- 
trine is  well  established  that  an  executed  parol  license  for  the 
occupation  of  real  estate  cannot  be  revoked  either  by  the 
licensor  or  his  grantee  with  notice,  at  least  not  without  com- 
pensation: Bush  V.  Sullivan,  3  G.  Greene,  344;  54  Am.  Dec. 
506;  Beatty  v.  Gregory,  17  Iowa,  109;  85  Am.  Dec.  546;  An- 
derson V.  Simpson,  21  Iowa,  399;  Harkness  v.  Burton,  39  Iowa, 
101;  Wickersham  v.  Orr,  9  Iowa,  253;  74  Am.  Dec.  348.  In 
Illinois,  the  decisions  are  contradictory  and  unsatisfactory. 
In  Russell  v.  Hubbard,  59  111.  335,  it  was  held  in  the  strong- 
est terms  that  an  executed  license,  where  the  parties  could 
not  be  placed  in  statu  quo,  was  irrevocable;  that  the  revoca- 
tion in  Buoh  a  case  would  be  a  fraud,  and  compensation  for 
damages  no  adequate  redress.  This  case  was  decided  in  Sep- 
tember, 1871.  It  was  an  action  at  law  involving  an  executed 
parol  license  to  use  a  party- wall.  Three  years  after,  in  the 
case  of  Kamphouse  v.  Gaffner,  73  111.  461,  the  court  held  that 
this  case  must  be  considered  as  overruled  or  limited  to  cases 
of  party- walls.  The  court  says  further:  "On  m  tare  consid- 
eration, we  are  unwilling  to  announce  the  doctrine  that,  not- 
withstanding the  prohibition  of  our  statute  of  frauds  to  the 
contrary,  an  interest  in  land  which  cannot  be  terminated  by 
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revocation  may  be  acquired  by  parol  license,  which  a  court 
of  law  will  recognize  and  protect.  We  still  preserve  the  dis- 
tinction between  law  and  equity,  however;  and  to  what  ex- 
tent a  court  of  equity  might  enforce  specific  performance,  or 
grant  relief  on  account  of  the  peculiar  hardship  resulting  from 
a  revocation  by  a  licensor,  is  another  question,  and  one  that 
we  cannot  now  properly  consider."  The  cases  referred  to  as 
having  been  decided  by  the  supreme  court  of  Iowa  in  some 
respects  are  commendable  "for  the  equitable  view  they  take 
of  the  question;  but  when  applied  to  a  court  in  which  the  dis- 
tinction between  law  and  equity  are  preserved,  they  are  con- 
trary to  the  current  of  authority,  and  we  do  not  feel  at  liberty 
to  follow  the  rule  they  indicate."  The  case  is  an  action  at 
law,  but  reference  is  made,  in  the  opinion,  to  the  case  of  Wood- 
ward  V.  Seely,  11  111.  157,  50  Am.  Dec.  445,  a  chancery  case, 
which  announces  the  same  doctrine.  The  latter  case,  how- 
ever, refers  for  authority  to  law  cases  exclusively.  This  patent 
absurdity  destroys  its  weight  as  an  authority  in  equity. 

It  is  said  that  equity  follows  the  law,  which  is  true.  But 
equity  has  a  scope  of  its  own  for  giving  relief,  especially 
against  actual  or  constructive  fraud,  which  the  law  cannot 
give;  otherwise  there  would  be  no  such  thing  as  equity  juris- 
diction distinct  from  the  law.  When  the  law  says  that  a 
parol  contract  for  the  sale  of  land  conveys  no  estate  under  the 
statute  of  frauds,  equity  does  not  deny  it;  but  when,  by  virtue 
of  such  contract,  the  vendee  has  been  put  in  possession  of  the 
land,  induced  to  make  valuable  improvements  thereon,  of 
which  he  would  be  defrauded  and  robbed  by  excluding  him 
from  the  possession,  and  where  a  judgment  of  damages  would 
not  afford  adequate  relief,  equity  steps  in,  and  says  the  vendor 
shall  not  accomplish  this  fraud  by  enforcing  his  legal  title  at 
law  in  ejectment,  but  that  he  shall  make  a  deed  of  the  land, 
conveying  an  estate  in  accordance  with  the  terras  of  the  parol 
contract.  When  the  law  says  that  a  parol  license  cannot  give 
the  licensee  a  permanent  interest,  easement,  or  estate  in  land, 
equity  will  not  deny  it;  but  when,  by  virtue  of  such  license, 
the  licensee  has  been  put  in  possession,  and  induced  to  put 
valuable  improvements  on  the  land,  of  which  he  would  h» 
defrauded  and  robbed  by  a  revocation  of  the  license  and  eject- 
ment by  the  holder  of  the  legal  title,  equity  will  interpose, 
and  either  forbid  the  licensor  to  revoke  the  license,  or  impose 
such  terms  as  will  avoid  the  fraud,  and  accomplish  wliat  jus- 
tice and  good  conscience  demand.     The  supreme  court  of 
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Wisconsin  states  the  doctrine  in  this  way:  "Most  of  the 
American  courts  have  been  satisfied  with  determining  that  '  a 
party  who  has  induced  the  incorporation  of  the  property  of 
another  with  his  own,  through  the  means  of  a  promise  not  to 
interfere  with  its  use  or  enjoyment  by  the  latter,  shall  not  be 
allowed  to  commit  the  fraud  of  appropriating  it  to  his  own 
purposes,  although  he  may  withdraw  the  right  to  use  it  in  the 
manner  originally  contemplated,  and  compel  the  other  party 
to  resort  for  redress  to  an  action.'"  And  again:  "In  cases, 
however,  where  money  has  been  expended  or  improvements 
made  and  buildings  erected  on  the  faith  of  a  parol  license, 
which  has  been  thus  executed,  courts  of  equity  have  gener- 
ally interposed,  at  all  events,  so  far  as  to  restrain  the  licensor 
from  appropriating  to  his  own  use  and  benefit  the  labor  ex- 
pended and  improvements  made  on  the  faith  of  such  license, 
without  placing  the  licensee  in  the  same  situation  in  which  he 
stood  before  he  entered  upon  its  execution":  Hazelton  v.  Put' 
nam,  3  Finn.  107;  54  Am.  Dec.  158.  "There  is  no  rule  more 
necessary  to  enforce  good  faith  than  that  which  compels  a 
person  to  abstain  from  enforcing  claims  which  he  has  induced 
others  to  suppose  he  would  not  rely  on.  The  rule  does  not 
rest  upon  the  assumption  that  he  has  obtained  any  personal 
gain  or  advantage,  but  on  the  fact  that  he  has  induced  another 
to  act  in  such  a  manner  that  he  will  be  seriously  prejudiced 
if  he  be  allowed  to  fail  in  carrying  out  what  he  has  encour- 
aged them  to  expect":  Faxton  v.  Faxon,  28  Mich.  159;  Hark- 
ness  V.  Toulmin,  25  Mich.  80;  Truesdail  v.  Ward,  24  Mich.  117. 
"  If  a  party  having  a  right  stands  by  and  sees  another  deal- 
ing with  the  property  in  a  manner  inconsistent  with  that 
right,  and  makes  no  objection  while  the  act  is  in  progress,  he 
cannot  afterwards  complain":  Leeds  v.  Amherst,  2  Phill,  Ch. 
123;  cited  in  Faxton  v.  Faxon,  28  Mich.  159.  "  The  same  idea* 
are  enunciated  in  various  forms  by  many  authorities,  both 
English  and  American;  among  others,  see  Gregg  v.  Von  Phul^ 
1  Wall,  274;  Swan  v.  Seamens,  9  Wall.  254;  Skinner  v.  Day'- 
ton,  19  Johns.  513-561 ;  10  Am.  Dec.  286;  Raw  v.  Pate,  2  Vern. 
239;  Thompson  v.  Blanchard,  4  N.  Y.  303;  Parrott  v.  Palmer^ 
3  Mylne  &  K.  632  ";  cited  in  Faxton  v.  Faxon,  28  Mich.  159. 
In  Rhode  Island,  it  is  held  that  an  executed  parol  license  will 
not  be  held  irrevocable  in  a  court  of  law,  but  that  equity  will 
give  appropriate  relief:  Foster  v.  Browning,  4  R.  I.  53;  67  Am. 
Dec.  505.  Georgia  holds  that  a  parol  license  to  enjoy  aa 
interest  in  lands  is  void  at  law,  but  where  large  investment* 
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have  been  made  on  the  faith  of  the  license  for  the  enjoyment 
of  the  interest,  equity  will  decree  specific  performance  of  the 
terms  of  the  license  as  in  case  of  a  parol  contract  for  the 
sale  of  lands;  and  where  a  defendant  might,  by  going  into 
equity,  defeat  an  action  at  law,  he  may  set  up  his  equitable 
defense  at  law:  Cook  v.  Pridgen,  45  Ga.  331;  12  Am.  Rep.  582. 
But  we  will  not  quote  further  from  the  cases  upon  this  point. 
Enough  has  been  given  to  show  that  they  are  not  harmonious, 
but  that  the  conflict  is  principally  in  the  courts  of  law. 
Enough  has  been  given  to  show,  also,  the  trend  of  the  different 
lines  of  judicial  tliought  and  decision  upon  the  questions  in- 
volved. How  can  we  reconcile  the  cases?  Can  they  be 
reconciled?  If  we  adopt  the  rule  that  a  parol  license  to  perma- 
nently occupy,  use,  and  enjoy  realty,  when  executed  in  whole 
or  in  part  at  considerable  expense,  becomes  irrevocable  and 
transmissible,  and  say  that  this  rule  is  supported  by  a  large 
number  of  respectable  authorities,  we  are  at  once  met  with 
the  indisputable  proposition  that  it  is  denied  by  a  large  num- 
ber of  respectable  authorities.  It  seems  that  this  conflict  may 
result  from  drawing  general  rules  from  particular  cases.  Two 
cases  may  be  in  direct  conflict  upon  the  general  proposition, 
and  yet  each  be  right  as  applied  to  its  own  particular  facts. 
A  parol  license  may  be  irrevocable  in  one  case  and  revocable 
in  another,  according  to  the  varying  facts  and  circumstances 
of  the  two  cases. 

There  is  one  proposition  in  regard  to  which  there  is  no  con- 
flict. All  authorities  —  case  law  and  text-book  law  —  agree 
that  it  is  the  proper  province  of  equity  to  give  relief  in  case 
of  fraud,  whether  the  fraud  be  actual  or  constructive,  inten- 
tional or  non-intentional.  It  would  be  rash  to  attempt  to  give 
a  perfect  definition  of  fraud.  Many  eminent  jurists  have 
attempted  it.  None  have  succeeded.  The  best  definitions 
given  admit  of  so  many  exceptions  as  to  greatly  impair  their 
usefulness  in  judicial  discussion.  The  only  safe  way  seems 
to  be  to  define,  or  rather  describe,  the  fraud  suspected  to 
exist  in  any  given  case,  by  comparison  with  similar  cases 
selected  from  the  reports.  Of  all  the  attempted  definitions 
to  be  found,  it  seems  that  none  are  more  satisfactory  or  in- 
structive than  merely  to  say  that  fraud  is  unfair  dealing;  and 
when,  through  inducements  held  out  by  one  person,  even  only 
by  means  of  a  promise,  by  which  another  person  is  influenced 
to  change  his  position  so  that  he  cannot  be  placed  in  statu 
quo,  and  will  be  seriously  damaged  unless  the  promise  is  ful- 
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filled,  then  the  refusal  to  perform  is  fraud.  Any  transaction 
that  outrages  our  sense  of  justice  or  shocks  the  conscience  of 
an  honest  man  may  well  be  viewed  with  suspicion,  and  scruti- 
nized closely.  It  seems  clear,  in  the  case  of  Parkhurat  v.  Van 
Cortland,  14  Johns.  15,  7  Am.  Dec.  427,  that  the  court  was  right 
in  pronouncing  the  conduct  of  the  defendant  a  fraud  upon 
plaintiffs.  Defendant  had  given  permission  to  plaintiffs  to 
go  on  his  wild  land,  —  to  "  possess  "  it,  —  and  promised 
them  that  as  soon  as  he  could  perfect  his  own  title  he  would 
secure  them  in  the  permanent  occupation  of  the  land  by  a  sale 
to  them,  or  a  permanent  lease.  He  thus  induced  them  to 
expend  money  and  labor,  and  make  homes  there.  He  af- 
terwards attempted  to  revoke  their  license,  repudiated  his 
promise,  and  brought  ejectment  against  them  on  his  legal 
title.  Plaintiffs  then  brought  their  bill  in  chancery  for  an 
injunction,  and  for  specific  performance.  The  case  is  very 
similar  to  the  case  at  bar.  The  court  was  right  in  exercising 
its  equity  powers,  and  taking  jurisdiction  on  the  ground  of 
fraud.  The  defendant  had  simply  enticed  plaintiffs  onto  his 
ground,  and  entrapped  them  there  with  the  tempting  bait  of 
a  favorable  location  to  build  homes  on  easy  terms,  and  was 
endeavoring  to  shear  them  like  sheep,  and  drive  them  off  with 
his  writ  of  ejectment.  It  was  unconscionable  that  his  scheme 
should  be  allowed  to  succeed.  It  made  it  no  better  that  he 
relied  upon  his  legal  title,  and  appealed  to  the  rigid  rules  of 
the  common  law  and  her  courts  to  aid  him.  To  grant  such 
aid  would  have  been  to  outrage  justice  in  her  temple,  through 
the  instrumentality  of  her  own  chosen  ministers.  In  fact,  it 
was  admitted  on  all  hands  that  it  was  a  proper  subject  for  the 
interposition  of  equity.  The  only  contention  was,  whether 
the  relief  should  be  compensation  or  specific  performance. 
A  majority  of  the  court  decided  in  favor  of  specific  perform- 
ance. Russell  V.  Hubbard f  59  111.  335,  was  a  case  of  a  party- 
wall.  One  Harman  owned  the  wall,  and  it  was  built  to  the 
north  line  of  his  lot.  One  Furry  was  about  to  build  a  frama 
house  on  the  adjoining  lot.  Harman  induced  him  to  build 
of  brick,  giving  him  the  use  of  the  north  wall  of  his  (Har- 
man's)  house  as  the  south  wall  of  his  (Furry's)  house,  on 
condition  that  he  would  build  a  brick  building.  He  did 
BO.  The  court  says:  "  By  virtue  of  this  agreement,  and  the 
erection  of  the  building,  equitable  rights  were  acquired. 
Though  the  license  to  use  the  wall  might  be  revoked  prior  to 
its  execution,  after  execution  a  different  question  arises,  and 
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the  possession  was  constructive  notice  to  the  purchaser  of  the 
rights  which  had  been  acquired.  Money  had  been  expended 
upon  the  faith  of  the  license,  and  a  different  and  more  expen- 
sive building  erected.  While,  ordinarily,  it  may  be  true  that 
a  parol  license  of  this  character  is  not  transmissible,  may  be 
revoked  at  pleasure,  and  extinguished  by  the  alienation  of  the 
land,  yet,  where  money  or  labor  has  been  expended,  the  law 
will  interpose  to  protect  the  licensee.  The  revocation,  uader 
such  circumstances,  would  be  fraudulent,  and  compensation 
in  damages  would  afford  no  adequate  redress.  In  such  case 
the  execution  of  the  parol  permission  would  supply  the  place 
of  a  writing,  and  take  the  case  out  of  the  statute  of  frauds. 
It  would  be  the  boldest  fraud  to  allow  this  permission  to  be 
revoked.  The  grantee  of  Harman  was  chargeable  with  notice 
of  Furry's  equity  at  the  time  he  took  the  mortgage,  and  he 
stands  in  the  place  of  his  grantor.  The  license  has  been  acted 
upon,  and  the  parties  cannot  be  restored  to  their  original  po- 
sition." This  case  was  afterwards  overruled,  or  restricted 
in  its  application  to  party-walls,  on  the  ground  that  the  rem- 
edy, if  there  be  any,  should  be  sought  in  equity,  and  not  at  law: 
Kamphouse  v.  Gaffner,  73  111.  461.  But  we  believe  the  court 
was  right  in  saying  it  would  be  a  fraud  to  revoke  the  license, 
in  reliance  upon  which  a  house  had  been  built,  and  that,  if 
not  at  law,  at  least  in  equity,  there  is  a  remedy  for  the  li- 
censee, or  his  vendee  or  successors  in  interest.  Cases  may 
arise  and  have  arisen  where  a  license  to  occupy  land  has  been 
intended  and  understood  as  a  mere  personal  favor  to  the  li- 
censee to  give  him  a  place  to  live,  or  to  occupy  for  some  other 
beneficial  purpose  not  transmissible,  but  revocable  at  will. 
Then  expenditures  would  naturally  be  made  accordingly.  In 
other  cases  the  granting  of  the  license  has  been  in  terms  an 
assurance  of  permanent  possession.  It  is  evident  that  the 
same  rule  cannot  apply  to  both  classes  of  cases.  The  revoca- 
tion of  the  license,  even  after  expenditures  made  in  conse- 
quence of  it,  in  the  one  case  is  a  right,  in  the  other  a  fraud. 
No  general  rule  can  be  made  as  to  the  revocability  of  such 
licenses  after  such  expenditures.  Each  case  stands  upon  its 
own  circumstances.  The  conflict  in  the  authorities  has  arisen 
largely  from  an  attempt  to  make  a  general  rule  that  all  such 
licenses  are  revocable  on  the  one  hand,  or  that  they  are  not 
revocable  on  the  other,  when,  if  the  courts  had  simply  de- 
cided the  cases,  and  left  out  the  general  rule,  they  might  all 
have  been  right,  and  not  in  conflict.     When  we  have  traveled 
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through  the  mass  of  decisions,  cloudy  and  conflicting  at 
times,  and  have  arrived  at  the  principle  that  equity  will  re- 
lieve where  there  is  fraud,  actual  or  constructive,  we  have 
arrived  at  a  principle  in  regard  to  which  there  is  no  conflict. 
And  courts  of  equity,  as  quotations  already  given  show,  are 
very  generally  agreed  that  the  revocation  of  a  parol  license  to 
permanently  occupy  and  improve  realty  after  any  considerable 
expense  has  been  incurred  on  the  faith  of  such  license,  under 
circumstances  such  that  the  parties  cannot  be  placed  in  statu 
quo,  is  either  actual  or  constructive  fraud.  Even  the  courts 
of  law  very  extensively  recognize  the  fraud,  and  some  of  them 
remedy  it  by  equitable  estoppel;  but  it  seems  the  majority  of 
them  acknowledge  their  inability  to  furnish  the  appropriate 
remedy,  while  suggesting  frequently  that  equity  may  do  so. 

Verling  K.  Hart  perpetrated  no  fraud.  He  treated  the  set- 
tlers on  his  land  by  his  permission  as  rightfully  there.  Juliet 
W.  Hart  committed  no  fraud.  She  also  treated  the  settlers 
on  the  town  site  of  Buffalo  as  rightfully  there,  even  to  the  ex- 
tent of  extending  their  license  to  occupy,  improve,  and  hold 
lots,  which  expired  with  Verling  K.  Hart  on  February  17, 
1883,  to  the  23d  of  the  following  August.  A  license  to  hold 
and  enjoy  realty  may  be  mide  as  effectual  by  subsequent  rati- 
fication as  by  precedent  authority.  Her  conduct  was  such  as 
to  recognize  and  acknowledge  the  rights  of  the  settlers  under 
the  license  given  them  by  Verling  K.  Hart,  at  least,  to  the 
extent  that  they  were  not  trespassers,  and  that  their  improve- 
ments were  their  own.  This  was  a  substantial  ratification  of 
their  license.  Her  present  attitude  of  seeking  to  evade  or 
annul  this  license,  as  to  complainant,  is  not  voluntarily  as- 
sumed. It  is,  in  a  measure,  forced  on  her  by  the  complainant's 
own  acts.  His  conduct  is  not  such  as  to  commend  him  to  the 
favorable  consideration  of  a  court  of  equity.  It  cannot  be 
supposed  that  Verling  K.  Hart,  in  assuring  the  settlers  that 
they  should  have  the  land  improved  by  them,  could  mean 
more,  in  regard  to  lots  on  a  business  street,  than  one  lot  to  a 
building,  included  within  the  limits  of  the  lot,  or  sufficient 
front  to  clear  their  buildings,  where  more  than  one  lot  was 
built  on,  and  the  depth  of  the  lots  back.  This  is  a  fair  un- 
derstanding of  the  terms  in  which  he  gave  permission  to 
occupy  and  improve  lots.  If  the  terms  in  this  respect,  and 
one  or  two  others,  had  been  more  definite,  the  parol  license  tQ 
occupy  would  have  been  converted  into  a  parol  contract  o£ 
sale.     All  of  this  was  offered  complainant  for  a  small  price; 
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but,  while  not  objecting  to  the  price,  he  wanted  more  ground. 
We  cannot  sustain  complainant's  claim  to  the  ground,  or  any 
portion  of  it,  the  contract  under  which  he  claims  being  in- 
complete in  the  one  case,  and  impossible  of  performance  in 
the  other.  And  yet  to  deprive  him  of  his  improvements, 
made,  as  they  evidently  were,  in  good  faith,  is  no  less  than  a 
fraud  upon  him. 

The  proper  measure  of  relief  in  such  cases  is  a  matter  in 
which  there  is  much  diversity  of  opinion.  The  Pennsylvania 
courts  go  to  the  extent  of  holding  a  parol  license,  executed  in 
whole  or  in  part,  at  large  expense,  an  agreement  on  valuable 
consideration,  and  hold  it  irrevocable,  and  enforce  it  accord- 
ing to-its  scope,  meaning,  and  intent.  On  the-other  extreme, 
a  few  cases  can  be  found  refusing  any  relief  whatever.  In 
this  regard,  as  in  others,  each  case  must  stand  upon  its  own 
facts  and  circumstances.  Equity  has  ample  power  to  mold 
a  decree  that  will  accomplish  substantial  justice.  To  deter- 
mine what  substantial  justice  requires,  we  must  take  into  con- 
sideration all  the  facts  and  circumstances  of  this  particular 
case.  Cases  almost  without  limit  can  be  found  announcing, 
in  general  terms,  rules  apparently  applicable,  but  when  the 
facts  of  such  cases  are  examined,  few  can  be  found  that  are 
parallel  to  the  case  at  bar.  As  already  explained,  the  terms 
of  the  license  in  this  instance  were  too  incomplete  in  several 
particulars  to  constitute  a  contract  capable  of  specific  perform- 
ance in  equity.  But  the  terms  and  the  true  intent  of  that 
license,  so  far  as  they  can  be  ascertained,  are  controlling  con- 
siderations in  determining  the  equities  of  the  parties.  The 
license  by  Verling  K.  Hart  was  given  before  any  survey  or 
platting  of  the  town,  —  before  the  location,  size,  and  shape  of 
blocks  and  lots  .had  been  determined.  We  have  already  inti- 
mated the  view  that  all  that  settlers  are  equitably  entitled  ta 
under  that  license  on  business  streets  is  sufficient  front  to 
clear  their  buildings,  and  the  depth  of  a  lot  back.  This  is  a 
liberal  construction  in  favor  of  the  settlers.  Fischer's  under- 
standing of  Hart's  inducement  to  settlers,  and  which  he  was 
authorized  to  make  public  as  far  as  the  railroad,  was,  that 
mechanics  and  good  people  locating  and  making  improvements 
on  the  town  site  should  have  each  a  lot  at  small  expense, —  aa 
he  understood  it,  the  expense  of  recording.  The  size  of  town 
lots  had  not  then  been  determined.  A  fair  construction  of 
this  is,  that  it  means,  as  applied  to  business  streets,  the  front 
and  depth  back  already  indicated.     This  is  defendant's  con- 
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struction.  The  written  instrument  of  September  20,  1883, 
would  indicate  such  intent;  but  that,  being  a  proposition  to 
settle  all  controversies,  is  not  conclusive.  When  complainant 
was  building  on  lot  No.  2,  as  Wood  thinks,  but  at  work  on 
lot  No.  1,  as  he  thinks  himself,  and  when  Wood  was  making 
a  preliminary  survey  for  defendant,  Wood  and  complainant 
had  a  conversation  in  regard  to  tlie  matter.  Complainant 
says  that  Wood  was  defendant's  agent.  Wood  says  he  was 
not,  but  states  that  he  platted  the  town  site,  and  had  been  as- 
sisting Mrs.  Hart,  defendant,  in  making  sales,  and  in  adver- 
tising her  business  generally.  He  is  her  brother-in-law.  It 
would  seem  from  all  the  evidence  that  the  building  which 
Wood  speaks  of  as  about  lot  2  actually  extends  over  on  lot  3. 
Wood's  recollection  of  this  conversation,  and  complainant's,  do 
not  agree.  It  is  not  very  material  what  the  conversation  was. 
It  is  material,  however,  that  then,  or  soon  after,  the  erection 
of  the  building  mentioned  was  going  on,  and  neither  then  nor 
afterwards  was  it  objected  to  by  defendant  herself,  or  by  Wood 
for  her,  although  they  both  lived  within  three  hundred  or 
four  hundred  feet  of  the  place,  and  defendant,  as  well  as  Wood, 
must  have  known  of  the  erection  of  the  building.  It  is  also 
questionable  whether,  under  the  circumstances,  plaintiff  had 
not  a  right  to  rely  on  Wood's  admitted  statement  to  him  that 
Mrs.  Hart  would  not  probably  interfere  with  his  building  un- 
less in  the  way  of  platting  the  town,  and  to  expect  that,  if  she 
did  object,  Wood  would  ascertain  the  fact,  and  inform  him  of  it. 
This  much  would  seem  to  come  within  the  scope  of  Wood's 
employment,  as  stated  by  hi  raself.  No  intimation  ever  reached 
complainant  to  the  effect  that  it  was  desired  he  should  not 
proceed.  The  circumstances  would  rather  seem  to  corrobo- 
rate complainant's  understanding  that  defendant  would  be 
glad  to  have  such  a  building  erected.  He  says  at  the  time 
of  its  erection  it  was  the  best  building  in  town.  At  any  rate, 
he  was  not  treated  as  a  squatter  or  a  trespasser.  But  this 
gave  him  no  right  to  claim  more  land  than  necessary  for  the 
reasonable  use  and  enjoyment  of  the  buildings  he  had  erected 
or  was  then  erecting.  This  amount  of  land  the  language  and 
conduct  of  Verling  K.  Hart  in  his  lifetime  shows  that  he  in- 
tended settlers  putting  up  fairly  good  buildings  should  have. 
This  amount  the  language  and  conduct  of  defendant  shows 
that  she  intended  settlers  to  have,  who  erected  or  commenced 
such  buildings  on  or  before  August  23,  1883.  The  main  con- 
sideration of  this  inducement  was,  doubtless,  the  location  and 
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holding  there  of  the  principal  town  of  that  portion  of  the 
country;  and  this  was  a  very  important  and  valuable  consid- 
eration. It  probably  made  a  few  acres  more  valuable  than 
the  entire  desert  claim  would  have  been  without  the  town  upon 
it.  In  addition  to  this,  the  settlers  were  to  pay  what  some- 
times was  called  a  nominal  price,  sometimes  a  small  price, 
probably  intended  to  cover  expense  of  surveying,  platting,  re- 
cording, conveyancing,  etc. 

When  this  cause  was  tried  below,  no  question  of  rents  and 
profits  was  in  issue.  At  the  time  the  evidence  was  taken,  the 
cause  argued  and  submitted,  and  the  opinion  of  the  chancel- 
lor filed,  indicating  what  the  decree  would  be,  there  was  posi- 
tively nothing  in  the  pleadings  as  to  any  rental  values.  The 
answer  concluded  with  a  general  charge  that  complainant 
had  derived  great  benefit  and  emolument  from  the  use  of  said 
premises,  etc.,  —  a  statement  too  indefinite  for  a  ground  of 
judgment,  and  on  which  no  judgment  was  asked.  The  cross- 
bill attempted  to  raise  the  question.  It  is  proper,  and  prob- 
ably necessary,  that  we  now  give  our  views  upon  that  question 
for  the  guidance  of  the  court  below,  as  it  is  likely  to  be  con- 
sidered in  the  future  progress  of  the  case,  and  is  included  in 
the  decree.  This  seems  to  be  simply  and  clearly  a  case  where 
the  property  of  complainant  has  been  incorporated  with  that 
of  defendant  with  the  consent  and  permission  of  defendant 
and  her  predecessor  in  interest,  and  that  the  property  on  both 
sides  was  real  estate,  and  that  of  complainant  such  as  usually 
becomes  part  of  the  inheritance;  that  this  was  done  under  a 
parol  license,  now  executed  at  large  expense  by  complainant, 
which  license  was  in  the  nature  of  an  agreement  for  the  future 
sale  and  conveyance  to  complainant  of  the  land  of  defendant 
upon  which  complainant's  part  of  the  property,  consisting  of 
valuable  buildings,  was  placed  and  erected;  that  this  license, 
although  in  the  nature  of  such  agreement,  and  now  executed  on 
the  part  of  complainant,  is  incomplete  in  some  of  the  material 
terms  necessary  to  constitute  a  contract,  and  cannot  be  specifi- 
cally enforced  as  such;  that  it  was  not  contemplated,  either  by 
licensee  or  licensors,  that  any  rent,  either  ground-rent  or  other 
rent,  should  ever  be  charged  against  the  licensee,  but  rather  tiiat 
he  was  considered  the  equitable  owner  of  the  land  upon  which 
he  erected  his  buildings,  and  entitled  to  the  legal  title  as  soon 
as  practicable,  at  a  small  charge,  probably  intetided  merely  to 
cover  incidental  expenses.     Under  these  circumstances,  while 


Oct.  1891.]  Metcalf  v.  Hart.  163 

we  cannot  give  complainant  the  legal  title  to  the  land,  we  do 
not  think  it  equitable  that  he  should  pay  rent  for  it. 

The  case  of  King's  Heirs  v.  Thompson,  9  Pet.  204,  decided 
by  the  supreme  court  of  the  United  States  in  1835,  seems  to 
have  stood  unchallenged  as  authority  up  to  the  present  time. 
It  was  not  exactly  similar  in  all  its  facts  to  the  case  at  bar, 
but  seems  precisely  analogous  in  most  of  the  legal  and  equi- 
table principles  involved.  The  case  will  be  found  to  be  in 
harmony  with  a  number  of  those  already  cited,  and,  it  is  be- 
lieved, in  conflict  with  very  few  anywhere.  It  was  a  bill  in 
chancery,  praying  for  a  decree  for  the  legal  title  of  the  realty 
involved,  or  if  that  could  not  be  decreed,  that  the  property 
might  stand  charged  with  the  amount  of  repairs  and  improve- 
ments expended  on  it.  The  complainants,  Josiah  Thompson 
and  Elizabeth,  his  wife,  were  married  in  1812.  A  few  days 
after  the  marriage,  George  King,  Elizabeth  Thompson's  father, 
being  then  in  good  circumstances,  proposed  to  Josiah  Thomp- 
son to  give  him  a  house  and  lot,  then  much  out  of  repair,  if 
he  would  repair  it  so  as  to  make  it  a  comfortable  residence, 
stating  at  the  same  time  that  he  intended  the  property  for  his 
daughter,  complainant's  wife.  Complainant  accepted  the 
property,  and  expended  upon  it  over  four  thousand  dollars. 
On  April  17,  1816,  King  wrote  to  complainant,  that  in  order  to 
remove  any  suspense  in  regard  to  the  property  on  which  com- 
plainant then  lived,  he  held  himself  bound  to  give  a  deed  toa 
trustee,  who  shall  hold  it  in  trust  for  the  complainant  and 
wife  during  their  lives,  etc.  Complainant  answered,  April 
26th,  declining  the  proposition,  and  suggested,  —  1.  That  the 
property  be  valued  at  the  time  he  received  it,  and  he  would 
pay  the  amount  over  to  King,  etc.;  2.  That  the  improvements 
be  estimated,  and  King,  on  paying  the  amount,  should  re- 
ceive a  relinquishment  of  all  his  right;  3.  That  a  deed  of  the 
property  should  be  executed  to  complainant's  wife.  April 
29th,  King  replied:  "I  make  no  hesitation  in  complying  with 
your  first  proposal,  for  it  is  just  what  I  first  proposed  to  you; 
and  I  will  do  it  another  way,  giving  you  your  choice,  viz.,  I 
will  deed  the  dwelling-house  and  all  above  it  to  you,  and 
about  twenty  feet  below  it;  and  then  all  below  I  will  deed  to 
Betsy  [complainant's  wife],  provided  that  she  will  never  deed 
it  or  dispose  of  it,  except  by  will,  which  she  shall  always  be 
at  liberty  to  make  when  and  how  she  pleases."  Afterwards 
there  was  some  correspondence  in  regard  to  rents  of  the  prem- 
ises after  Tliompson  left  them,  King  acting  as  his  agent  in 
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renting  and  in  collecting  and  forwarding  rents  to  complain- 
ant. There  was  no  conveyance  made,  and  in  1820  King  died, 
insolvent.  The  litigation  is  between  his  heirs  and  creditors 
on  one  side,  and  Thompson  on  the  other.  The  court  holds 
that  it  is  impossible  to  decree  a  title  as  prayed  for  in  the  bill, 
because  the  "evidence  fails  to  establish  the  specific  terms  of 
the  contract;  but  holds  further,  that  whatever  uncertainty 
may  exist  as  to  the  terms  of  the  contract,  there  can  be  no 
question  that  the  complainant  acted  under  it  in  taking  pos- 
session of  the  property  and  expending. a  large  sura  of  money 
in  its  improvement."  And  the  opinion  proceeds:  "  As  the 
circuit  court  decreed  a  conveyance  of  this  property  to  the 
complainant,  that  decree  must  be  reversed,  and  the  cause  re- 
manded to  that  court,  with  instructions  to  cause  the  property 
to  be  sold,  after  due  notice,  on  such  terms  as  they  shall  deem 
most  advantageous  to  the  estate  of  George  King,  and  the  pro- 
ceeds of  the  sale  first  to  be  applied  to  the  payment  of  the 
money  expended  by  the  complainant  in  making  improve- 
ments on  the  property,  and  the  balance,  if  any,  to  be  paid 
over  to  the  benefit  of  the  creditors  of  the  estate  of  King."  No 
charge  was  made  against  complainant  for  rents  received,  or 
for  the  use  of  the  property  while  he  occupied  it,  nor  allowance 
made  for  interest  on  money  expended.  The  litigation  being 
between  the  creditors  of  King,  as  well  as  the  heirs,  on  one  side, 
and  the  party  who  had  made  the  expenditures  on  the  property 
on  the  other,  makes  a  stronger  case  for  the  recoupment  of 
rents  collected,  and  for  a  rent-charge  for  the  use  of  the  prop- 
erty while  Thompson  occupied  it,  than  if,  as  in  the  case  at 
bar,  the  litigation  were  between  the  original  parties  or  their 
successors.  The  true  doctrine  of  such  cases  is,  that  the  party 
making  the  improvement  cannot  be  made  liable  to  a  rent- 
charge  by  any  notice  to  quit.  He  is  in  possession  of  his  own 
property,  incorporated,  it  is  true,  with  the  property  of  another, 
but  without  fault  on  his  part;  and  his  interests  cannot  be  ter- 
minated in  that  way,  either  by  commencement  of  suit  or  any- 
thing else  that  the  licensor  alone  can  do.  This  would  be  to 
make  the  executed  license  revocable  at  the  will  of  the  licensor, 
contrary  to  the  prevailing  doctrine  in  equity.  The  duty  of 
the  licensee  to  surrender  possession,  or  to  pay  rent,  which  is 
equivalent,  begins  when  he  is  paid  for  his  interest,  and  not 
before;  and  this  result  can  be  reached  only  by  a  mutual  agree* 
ment  of  the  parties,  or  by  a  decree  of  court,  and  the  sole  ju8» 
tification  for  a  court  of  equity  in  making  such  a  decree  exista 
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in  the  necessity  of  the  case.  In  no  other  way  can  a  separation 
■of  the  interests  of  the  parties  be  effected  without  serious  injury 
to  at  least  one  of  the  parties.  To  remove  improvements  con- 
sisting of  permanent  and  valuable  buildings  is,  in  great  meas- 
ure, to  destroy  their  value.  In  the  case  at  bar,  such  removal 
was  forbidden  by  the  defendant.  The  case  of  King'' 8  Heirs  v. 
Thompson,  9  Pet.  204,  like  the  case  at  bar,  lies  near  the  line 
which  separates  a  license  to  occupy  from  a  contract  of  sale. 
The  case  of  Parkhnrst  v.  Van  Cortland,  14  Johns.  15.  7  Am. 
Dec.  427,  lies  near  the  line  upon  the  other  —  the  contract  — 
side.  The  conveyance  promised  in  the  latter  case  was  in  the 
.alternative,  —  a  deed  of  title  or  a  permanent  lease,  at  the  op- 
tion of  the  licensees.  The  consideration  was  not  fixed,  but 
the  contract  or  license  provided  the  means  of  fixing  it.  It 
was  to  be  the  price  of  wild  lands  at  the  time  of  the  convey- 
ance. If  a  lease  was  chosen,  the  rent  was  to  be  the  usual  ren- 
tal of  similar  lands  in  the  vicinity.  It  may  well  be  doubted 
if  all  chancellors  would  decree  specific  execution  of  a  contract 
in  these  terms.  The  court  was  unanimous  that  the  complain- 
ants were  entitled  to  equitable  relief,  but  divided  on  the 
■question  whether  the  relief  should  be  compensation  for  im- 
provements made  or  specific  performance  of  the  contract.  A 
majority  were  in  favor  of  specific  performance. 

The  decree  of  the  court  below  is  inconsistent  in  its  findings 
and  conclusions.  It  declares  that  complainant,  since  June  28, 
1884,  has  been,  and  is  now,  without  right,  tortiously,  and  un- 
lawfully in  possession  of  the  property  in  controversy;  but  it 
gives  judgment  for  rents  only  from  September  5,  1885.  This 
is  the  date  of  a  notice  to  quit,  which  was  served  on  hira  on 
September  7,  1885.  If  his  possession  was  tortious,  no  such 
notice  was  necessary  to  fix  his  liability  for  rents.  If  such  no- 
tice were  necessary,  rent  should  be  computed  from  date  of 
service.  There  is  error  in  the  decree  in  the  following  partic- 
ulars: 1.  In  embodying  in  the  decree  an  order  in  the  nature 
of  an  interlocutory  order  allowing  a  cross-bill  tendering  new 
issues  to  be  filed  after  the  cause  had  been  tried  and  the  sub- 
stance of  the  decree  determined.  2.  In  decreeing  relief  to 
defendant  upon  the  new  matter  set  up  in  her  cross-bill,  in  the 
same  decree  in  which  was  contained  the  order  allowing  the 
cross-bill  to  be  filed;  thus  giving  complainant  no  opportunity 
to  answer  such  cross-bill,  or  even  to  say  whether  he  wished  to 
Answer  it  or  not.  3.  In  attempting  to  adjudicate  matters  not 
in  issue  in  the  cause;  that  is  to  say,  in  awarding  to  defendant 
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the  possession  of  the  property  in  controversy,  and  process  to 
put  her  in  possession,  and  judgment  in  her  favor  for  rents. 
4.  In  denying  to  complainant  compensation  for  improvements 
put  by  him  upon  the  land  in  controversy.  5.  In  charging 
complainant  rent  for  the  property  in  controversy,  which  is 
error,  even  if  rent  were  in  issue.  6.  In  dismissing  complain- 
ant's original  and  amended  bills.  7.  In  refusing  to  enjoin  de- 
fendant's two  actions  of  ejectment.  For  these  errors  the  decree 
of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  tiiis  opinion. 

This  cause  should  be  retried  upon  the  theory  that  both 
complainant  and  defendant  have  a  valid  interest  in  the  realty 
in  controversy,  and  that  complainant's  possession  of  that  por- 
tion of  the  ground  occupied  by  his  improvements  is  and  has 
been  rightful,  and  that  he  is  liable  for  no  rent  for  the  same; 
but  that  the  ground  itself  belongs  to  defendant.  The  value 
of  the  property,  including  the  ground  so  occupied  by  com- 
plainant's improvements,  and  the  improvements,  should  be 
ascertained,  and  the  value  of  the  ground  and  the  improve- 
ments separately,  and  a  decree  should  be  made  allowing 
complainant  the  present  value  of  his  improvements,  and 
making  it  a  lien  upon  the  property.  Then,  unless  defendant 
elect  to  discharge  the  lien  by  paying  the  amount  into  court 
for  the  use  of  complainant,  the  property  should  be  sold  as  on 
execution,  and  the  proceeds  divided  between  complainant  and 
defendant  in  the  proportion  of  the  value  of  their  respective 
interests.  Defendant  having  tendered  to  complainant,  before 
the  commencement  of  the  litigation  of  the  interests  in  contro- 
versy, all  that  he  was  equitably  entitled  to,  and  he  having 
refused  the  tender,  and  his  conduct  in  other  respects  having 
been  arbitrary  and  reckless  of  the  rights  of  others,  he  should 
pay  all  costs  of  this  suit  and  of  the  two  actions  of  ejectment 
mentioned  in  the  pleadings  herein;  and  the  amount  should 
be  made  a  lien  on  his  interest  in  the  realty  involved,  and  on 
the  money  paid  into  court  to  his  use  in  lieu  thereof,  if  such 
payment  should  be  made;  and  an  order  of  injunction  should 
issue,  enjoining  defendant's  prosecution  of  her  said  two  action* 
of  ejectment  until  complainant  receives  compensation  for  his 
improvements,  or  until  the  money  be  paid  into  court. 

Groesbrck,  C.  J.  (dissenting).  While  I  concur  with  the 
majority  of  the  court  as  to  the  equities  of  the  case  at  bar,  I 
dissent  from  that  part  of  the  opinion  and  judgment  whicb 
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settles  the  relief  to  be  given  to  the  complainant.  The  elab- 
orate and  learned  opinion  of  my  brother  Conaway  establishes, 
to  my  mind,  that  the  doctrines  of  license  and  equitable  estop- 
pel must  be  applied  to  the  determination  of  this  case,  and  that 
the  complainant  is  entitled  to  relief  under  these  well-known 
equitable  doctrines.  The  rule  is  clear,  that  if  the  owner  of  an 
estate  stands  by  and  suffers  another,  who  supposes  himself  to 
be  entitled  to  certain  lands,  to  go  thereon,  and  make  improve- 
ments and  expend  money  there,  —  particularly  if  this  is  done 
by  the  invitation  of  the  owner,  under  promise  of  title,  —  a 
court  of  equity  will  compel  such  owner,  when  he  afterwards 
seeks  to  assert  his  title,  to  indemnify  the  one  who  made  the 
expenditure,  by  making  pecuniary  compensation;  and  in 
such  case,  if  the  owner  resorts  to  a  court  of  law,  and  brings  an 
action  of  ejectment,  a  court  of  equity,  at  the  suit  of  the  party 
making  the  expenditure,  will  work  out  the  equitable  principle 
by  restraining  the  ejectment  suit  until  compensation  is  made: 
1  Pomeroy's  Eq.  Jur.,  sec.  390,  and  the  cases  there  cited.  By 
a  general  and  public  invitation  on  the  part  of  Colonel  Hart, 
extended  to  those  of  his  class,  the  complainant  occupied  the 
parcels  of  land,  and  erected  and  maintained  valuable  im- 
provements thereon.  By  these  acts  and  those  of  others,  con- 
temporary with  him,  a  town  was  started,  and  the  desert-land 
claim  of  Colonel  Hart  became  largely  enhanced  in  value. 
This  occupancy  and  improvement  of  the  complainant  was 
acquiesced  in  by  Colonel  Hart,  his  agent,  and  his  successors 
in  title,  until  September  7,  1885,  when  formal  demand  was 
made  by  Mrs.  Hart  upon  complainant  for  the  possession  of 
the  premises.  Prior  to  that  time  she  had  tendered  to  the 
complainant  a  deed  to  all  the  parcels  of  land,  in  amount 
eighty-seven  feet,  upon  which  he  had  made  lasting  and  per- 
manent improvements,  and  this  offer  was  of  the  same  tenor 
as  that  made  and  accepted  by  others  in  the  same  situation  as 
complainant.  The  price  fixed  was  only  forty-two  dollars,  and 
the  rate  fixed  for  each  lot  and  portion  of  a  lot  actually  im- 
proved by  complainant  was  the  same  as  that  given  to  the 
other  settlers  and  occupants  under  Colonel  Hart's  invitation. 
It  was  all  that  complainant  had  a  right  to  expect,  even  under 
his  construction  of  the  general  understanding  of  the  early  in- 
habitants and  occupants  of  the  town  of  Buffalo;  yet  this  offer 
was  refused,  and  the  complainant  demanded  more  land.  If 
specific  performance  had  been  decreed  to  him,  it  is  clear  from 
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the  testimony  that  complainant  would  have  only  obtained  the 
lots  and  parcels  of  lots  covered  by  the  deeds.  Mrs,  Hart  has 
therefore  acted  in  good  faith,  and  the  evidence  discloses  that 
she  honestly  endeavored  to  respect  every  obligation  and  to 
redeem  every  promise  made  by  her  deceased  husband,  al- 
though she  claimed  that  such  obligation  on  her  part  was  a 
moral,  rather  than  a  legal,  obligation.  The  complainant  does 
not  object  as  to  the  price  fixed  in  the  deed  for  the  land  thereby 
granted.  He  is  in  the  position  of  having  forced  the  defendant 
into  this  protracted  and  expensive  litigation.  Nay,  more,  he 
has  boldly  attacked  the  title  of  his  licensor,  and  that  of  the 
successors  to  the  title,  by  attempting,  with  others,  to  have  the 
patent  withheld  or  canceled;  thus  compelling  the  outlay  of  a 
considerable  sum,  expended  to  meet  his  charges.  By  assail- 
ing the  title  he  has  evidently  sought  to  coerce  a  settlement 
from  the  widow  and  administratrix  in  his  own  way  and  upon 
his  own  terms.  While  this  conduct  of  the  complainant  may 
not  operate  to  defeat  his  right  to  relief,  it  does  not  address 
itself  favorably  to  a  court  of  conscience.  I  concur  with  the 
majority  of  the  court  that  he  should  be  mulcted  with  the 
costs.  Following  the  reasoning  as  set  forth  so  ably  in  the  ma- 
jority opinion,  complainant  never  had  any  title  to  the  parcels 
of  land  claimed  by  him,  and  occupied  and  improved  by  him, 
and  it  cannot  be  granted  to  him.  His  right,  then,  is  solely  to 
be  reimbursed  for  his  outlay,  to  be  paid  for  his  improvements. 
His  right  to  the  use  and  possession  of  the  premises  ceased 
when  demand  was  made  upon  him  for  their  surrender,  and 
he  should  not  have  a  farthing  for  the  use  and  occupation 
of  them  since  that  date.  The  value  of  the  improvements 
should  be  ascertained  as  at  the  date  of  this  demand,  and 
interest  should  be  computed  thereon  to  the  time  of  malt- 
ing the  computation  under  the  order  of  the  district  court. 
Prom  this  amount  should  be  deducted  the  rents,  issues, 
and  profits  of  the  premises  since  the  date  of  demand, 
with  interest  thereon  from  the  time  the  same  were  severally 
paid.  The  residue  should  be  decreed  to  be  a  lien  upon  the 
premises,  after  a  reasonable  time  is  given  to  the  defendant  to 
pay  the  same;  and  the  premises  should  be  sold  to  satisfy  this 
lien,  under  the  direction  of  the  district  court.  At  the  time  of 
the  taking  of  the  testimony  the  rents  had  amounted  to  more 
than  the  value  of  the  improvements,  and  since  that  time 
nearly  four  years  have  elapsed.    I  do  not  think  that  this  con- 
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eiderable  sum  should  go  to  the  complainant,  and  that  he 
should  be  paid  the  present  value  of  the  premises.  The  com- 
putation I  have  suggested  seems  to  me  to  be  more  equitable 
and  just  than  the  one  adopted  in  the  majority  opinion,  and 
for  these  reasons  I  dissent  from  the  judgment  and  the  opinion 
rendered  in  this  case. 

Equitt  —  Relief  Orakted  Restricted  to  Issue  in  Pleadings.  — 
Courts  of  equity  will  never  go  beyond  the  allegitions  in  the  bill  in  decreeing 
relief:  Ringgold  v.  Ringgold,  1  Har.  &  G-.  11;  18  Am.  Dec.  250.  A  decree  is 
inoperative  and  void,  so  far  aa  it  attempts  to  adjudicate  matters  not  withia 
the  scope  of  the  pleadings:  Sanders  v.  Logue,  88  Tenn.  355.  A  complainant 
in  equity  must  recover,  if  at  all,  on  the  grounds  stated  in  his  bill:  Purdy  v. 
Hall,  134  111.  298;  Men-ill  v.  Washburn,  83  Me.  189.  A  plea  in  chancery 
should  clearly  and  distinctly  aver  all  facts  necessary  to  render  it  a  complete 
equitable  defense  to  the  case  so  far  as  the  plea  extends:  Cheney  v.  Patton,  134 
111.  422.  In  a  chancery  suit,  proofs  without  corresponding  allegations  in  the 
bill  are  just  as  unavailing  as  allegations  without  proof:  Bremer  v.  Calumet 
etc  Dock  Co.,  123  111.  104.  A  complainant  praying  for  general  relief  is  enti- 
tled to  any  relief  within  the  scope  of  the  bill  and  proper  under  the  evidence, 
although  less  than  that  prayed  for:  Wise  v.  Hyatt,  68  Miss.  714;  Lancaster 
Mills  V.  Merchants'  Cotton-press  Co.,  89  Tenn.  1;  24  Am.  St.  Rep.  586.  In  a 
■uit  in  equity,  the  relief  demanded  does  not  limit  the  complainant  in  respect 
to  his  remedy.  The  court  will  disregard  his  prayer,  and  rely  upon  the  facta 
alleged  and  proved  in  granting  relief:  Nevin  v.  Lulu  etc.  Mining  Co.,  10  Col. 
357;  Strain  v.  Babb,  30  S.  C.  342;  14  Am.  St.  Rep.  905. 

Speoifio  Performance  —  Certaintt  of  Contract  Necessart.  —  Spe- 
cific performance  of  a  parol  contract  for  the  sale  of  laud  will  not  be  enforced, 
unless  a  contract  clear,  definite,  and  certain  in  its  terms  is  admitted  by  the 
answer  or  satisfactorily  established  by  the  evidence:  Poland  v.  O'Connor, 
1  Neb.  50;  93  Am.  Dec.  327;  Oreen  v.  Begole,  70  Mich.  602.  A  parol  agree- 
ment in  part  performed  or  executed  will  not  be  specifically  enforced,  unless 
the  contract  be  established  by  competent  proofs  to  be  clear,  definite,  and 
certain  in  all  its  terms:  Hazeltonv.  Putnam,  3  Pinn.  107;  3  Chand,  117;  64 
Am.  Dec.  158;  Rutan  v.  Crawfcyrd,  45  N.  J.  Eq.  99;  Brundige  v.  Blair,  43  Kan. 
365;  Bobbins  v.  McKnight,  5  N.  J.  Eq.  642;  45  Am.  Dec.  406,  and  note. 
In  Ross  V.  Allen,  45  Kan.  231,  it  was  held  that  where  the  memorandum 
of  the  contract  was  vague,  indefinite,  and  uncertain,  it  was  insufficient  to 
satisfy  the  statute  of  frauds,  and  the  contract  could  not  be  specifically  en- 
forced. As  to  the  certainty  in  a  contract  requisite  for  specific  performance, 
see  monographic  note  to  Atwood  v.  Cobb,  26  Am.  Dec.  661. 

License — Parol  —  When  Revocable. — An  oral  license  to  do  any  act 
on  the  land  of  another  give^  the  licensee  no  interest  in  the  land,  and  is  revo- 
cable, not  only  at  the  will  of  the  licensor  by  his  death,  but  also  by  an  aliena- 
tion of  the  land:  Hodgkins  v.  Farrington,  150  Mass.  19;  15  Am.  St.  Rep. 
168,  and  note  with  cases  collected;  Richmond  etc.  R.  R.  Co.  v.  Durham  etc 
R'y  Co.,  104  N.  C.  658.  See  Crosdale  v.  Lanigan,  129  N.  Y.  604;  26  Am.  St. 
Rep.  551,  and  note. 

LioENSB  —  When  Becomes  Ihrevouablb.  —  A  license  to  construct  and 
naintain  a  ditoh  becomes  irrevocable  when  the  licensee  makes  improvementa 
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or  invests  capital  in  consequence  of  it:  Flickinger  r.  Shaw,  87  Cal.  126;  22 
Am.  St.  Rep.  235,  and  note;  Baldock  ▼.  Atwood,  21  Or.  73. 

LicENSB  —  Protection  in  Equitt.  —  Courts  of  equity  will  not  allow  • 
lioeuse  to  be  revoked  when  it  was  given  to  influence  the  conduct  of  another, 
and  has  caused  him  to  make  large  investments:  Curtis  v.  La  Grande  etc  Water 
Co.,  20  Or.  34;  Thamaa  v.  Junction  City  Irr.  Co.,  80  Tex.  550. 

Fob  a  Discussion  or  thb  Rbvooabilitt  or  Parol  Liobmsss,  see  Law- 
rtiu  v.  Springer,  49  N.  J.  £q.  289;  pott,  p.  000,  and  extended  not*. 
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Corcoran  v.  City  op  Bbnioia. 

[96  Caufobkia,  1.1 
IfuvioiFAL  Corporation  is  mot  Liabls  vob  so  Gbasino  a  street  m  to 
prevent  the  flow  of  surface  water  from  an  adjacent  lot. 

John  A.  McKenna,  for  the  appellant. 

Matt  Clarkeriy  L.  B.  Misner,  and  John  Lynch,  for  the  re- 
spondent. 

FooTE,  C.  This  an  action  to  abate  a  nuisance,  and  for 
damages.  A  demurrer  was  filed  to  the  complaint,  one  of  the 
grounds  of  which  is,  that  it  did  not  contain  facts  sufficient  to 
show  a  cause  of  action.  The  demurrer  was  sustained,  and 
the  plaintiff  declining  to  amend  the  complaint,  judgment  waa 
given  and  made  for  the  defendant,  from  which  this  appeal  i» 
taken. 

It  is  plain  that  the  alleged  nuisance  in  this  case  arose  from 
the  prevention  of  the  flow  of  surface  water  from  the  defend* 
ant's  lot  down  to  a  swamp  adjacent  to  the  Straits  of  Carquinez, 
by  the  raising  of  the  grade  of  a  street  of  defendant,  a  muni- 
cipal corporation.  This  improvement  of  the  street  was  made 
in  accordance  with  lawful  authority,  unless  it  beheld  that  the 
backing  up  on  plaintiff's  lot  of  this  surface  water,  by  raising 
of  the  grade  of  the  street,  made  the  city  liable  in  damages  for 
the  creation  of  a  nuisance  in  the  shape  of  pools  of  water,  which, 
it  is  alleged,  were  thus  created  on  plaintiff's  land.  It  has 
been  held  in  this  state,  in  Conniff  v.  San  Francisco,  67  Cal.  45, 
that  embanking  and  damming  the  natural  channel  for  tha 
escape  of  water  so  as  to  force  it  back  upon  a  private  owner's 
2ot  would  render  the  city  liable,  but  it  was  also  conceded  by  the 
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decision  in  that  case,  at  page  48,  that  such  a  corporation  would 
not  be  responsible  for  damages  caused  by  the  gathering  of 
"the  surface  waters  not  running  in  a  natural  channel  pro- 
duced by  the  raising  of  a  street  to  the  grade  established  by 
law."  So  the  law  is  held  to  be  in  2  Dillon  on  Municipal  Cor- 
porations, sec.  1039;  Waters  v.  Village  of  Bay  View,  61  Wis. 
644;  Henderson  v.  City  of  Minneapolis,  32  Minn.  319;  Stewart 
V.  City  of  Clinton^  79  Mo.  612;  Clark  v.  City  of  Wilmington,  5 
Harr.  (Del.)  244.  In  which  last  case  it  is  said:  "The  col- 
lection of  water  on  lots  which  are  below  the  grades  of  new 
streets  is  inevitable,  and,  excepting  the  case  of  a  running 
€tream,  the  city  would  have  no  power,  and  it  is  not  legally 

bound,  to  draw  oflF  the  water The  nuisance  is  not  in 

the  street,  but  on  the  lot,  and  the  remedy  is  by  raising  the  lot 
to  a  level  with  the  street,  which  the  city  is  not  bound  to  do." 
From  this  view  of  the  matter,  it  is  clear  that  the  demurrer 
was  properly  sustained,  and  that  the  judgment  ought  to  bo 
nffirmed,  and  we  so  advise. 

Temple,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judgment 
is  affirmed. 

Paterson,  J.,  Garoutte,  J.,  Harrison,  J. 

Hearing  in  Bank  denied. 

MoNiciPAL  Liability  for  Gradinq  Streets  is  discussed  in  the  notes  to 
Voildard  v.  Hai-pitvell,  30  Am.  St.  Rep.  376;  O'Brien  \r.  PluladeljfhiOt  20  iuok. 
8t.  Rep.  835. 


Williams  v.  Fresno  Canal  and  Irrigation  Co. 

[96  California,  14.] 
Contractor  and  Employer. — If  the  Carrtino   out  or  A  Contract  n 
Necessarily   iNJORioas  to  a  third  person,  the  doctrine  of  respondeat 

ouperior  applies. 

CONTRACrOR  ANn  EMPLOYER.  — FoB  AN  ACT  OF  A  CONTRACTOR  IN  PLOW- 
ING UP  THE  Land  of  a  Third  Person,  and  using  part  thereof  in  con- 
structing or  repairing  a  canal,  his  employer  is  answerable,  if  it  appears 
that  it  wa»  part  of  the  contract  that  the  work  should  involve  the  using 
of  such  laiuL 

Principal  and  Agent. — Employment  in  Writing  is  not  necessary  to 
authorize  an  agent  to  act  for  a  corporation  in  raising  or  otherwise  im- 
proving a  canal,  and  it  may  therefore  be  held  answerable  for  his  wrong- 
ful act  in  causing  the  land  of  a  private  proprietor  to  be  plowed  up,  and 
p<u-t  of  the  surface  thereof  used  in  improving  the  canaL 
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Church  and  Corey,  for  the  appellants. 
Sayle  and  Corey,  for  the  respondents. 

McFabland,  J.  This  action  was  brought  to  recover  dam- 
ages for  wrongfully  digging,  plowing,  and  scraping  away  the 
soil  of  plaintiffs'  land,  and  for  an  injunction  against  continu- 
ing the  said  alleged  trespasses.  The  jury  returned  a  verdict 
for  plaintiffs  in  the  sura  of  $750,  for  which  judgment  was  en- 
tered. Defendant  appeals  from  an  order  denying  a  motion 
for  a  new  trial. 

1.  The  main  point  urged  by  appellant  is,  that  the  trial  court 
erred  in  denying  a  motion  for  a  nonsuit,  made  upon  the  ground 
"  that  no  evidence  has  been  adduced  connecting  the  Fresno 
Canal  and  Irrigation  Company  with  the  alleged  trespass  set 
out  in  the  complaint." 

The  appellant,  a  corporation,  owned  a  canal  running  along 
the  northern  side  of  respondents'  land;  and  for  the  purpose  of 
raising  and  otherwise  improving  the  canal,  the  top  soil  of 
respondents'  land  was  plowed  up  to  an  average  depth  of  about 
one  foot,  and  over  a  space  about  sixty  feet  wide  and  a  quarter 
of  a  mile  long,  and  scraped  off  and  piled  up  on  the  bank  of 
said  canal.  The  work  by  which  this  was  accomplished  was 
actually  done  by  one  Applegarth,  and  appellant  contends  that 
it  was  not  responsible  for  the  result  of  such  work.  But  it 
sufficiently  appears  from  the  evidence  that  one  Manuel  was 
the  surveyor  of  the  appellant,  regularly  employed  at  a  monthly 
salary,  and  that  it  was  his  business  to  have  the  work  done  on 
the  canal;  that  he  made  some  kind  of  contract  (the  particu- 
lars of  which  do  not  appear)  with  said  Applegarth  to  do  said 
work,  and  that  by  said  contract  said  Applegarth  was  to  take 
the  soil  from  respondents'  land.  When  A  makes  an  inde- 
pendent contract  with  B,  by  which  the  latter  is  to  do  for  the 
former  a  piece  of  work  in  itself  harmless,  and  B  does  the  work 
80  carelessly  or  unskillfuUy  as  to  injure  a  third  party,  A,  as  a 
general  rule,  is  not  liable.  But  when  the  contract  is  in  its 
very  nature  and  necessarily  injurious  to  a  third  party,  then 
the  doctrine  of  respondeat  superior  applies.  In  such  a  case  the 
injury  does  not  result  from  the  manner  in  which  the  work  is 
done,  but  from  the  fact  that  it  is  done  at  all.  In  Boswell  v. 
Laird,  8  Cal.  469,  68  Am.  Dec.  345,  frequently  cited  as  a  strong 
case  against  the  liability  of  principals,  the  court,  by  Judge 
Fi'Mil,  says:  "If  the  mode  and  maimer  which  constituted  the 
tl.  .(•  ;t  by  which  the"  injuries  complained  of  were  occasioned 
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had  been  inherent  in  the  plan,  and  this  plan  bad  been  de- 
vised by  Laird  and  Chambers,  which  the  contractors  were  en- 
gaged to  carry  out,  then  liability  would  attach  to  Laird  and 
Chambers."  In  the  case  at  bar,  the  carrying  away  of  re- 
Bpondents'  soil  was  the  very  thing  contracted  for;  and  it  in- 
herently and  necessarily  caused  the  injury  complained  of. 

Without  reviewing  the  evidence  here  at  length,  it  is  suffi- 
cient to  say  that,  in  our  opinion,  the  agency  of  Manuel  to  act 
for  the  appellant  in  the  matter  of  repairing  and  enlarging  the 
canal  clearly  appears.  It  was  not  necessary  that  his  employ- 
ment for  that  purpose  should  have  been  in  writing. 

2.  The  second  point  made  by  appellant  is,  that  the  verdict  is 
not  sustained  by  the  evidence.  This,  however,  is  substantially 
the  same  as  the  one  made  about  the  nonsuit,  and  is  not  ten- 
able. 

3.  The  third  and  last  point  made  by  appellant  is,  that  the 
court  erred  in  allowing  respondent  to  ask  the  witness  Shipp 
the  following  question:  "Would  you  give  as  much  for  that 
eighty  acres  of  land  since  the  digging  and  scraping  as  you 
would  have  given  for  that  eighty  acres  of  land  before?"  As- 
suming that  this  question  was  not  in  proper  form,  still  it  is 
impossible  to  see  how  it  could  have  prejudiced  appellant. 
Before  the  question  was  asked,  the  witness  had  testified  at 
considerable  length  to  the  effect  that  he  was  a  land-owner,  and 
well  acquainted  with  the  nature  of  the  soil  and  the  value  of 
land  where  the  premises  described  in  the  complaint  were  situ- 
ated, and  that  the  digging  and  scraping  had  taken  away  from 
the  value  of  the  land.  He  was  afterwards  examined  minutely, 
and  testified  that  the  land  was  worth  $250  per  acre  before  the 
scraping;  and  he  said:  "I  think  this  digging  and  scraping 
has  damaged  that  part  dug  and  scraped  to  the  extent  of  its 
whole  value,"  and  that  the  acres  thus  injured  "would  not  be 
worth  anything  now."  In  the  face  of  this  testimony,  it  was 
of  no  importance  whether  or  not  he  said  he  would  not  give  as 
much  for  the  land  after  the  scraping  as  before;  of  course  he 
would  not. 

The  order  appealed  from  is  affirmed. 

Contractor,  Liabilitt  or  Emplotrr  won.  Acts  ov. —  One  who  ampleya 
a  fit  and  proper  person  aa  an  independent  contractor  to  do  work  not  in  itself 
•nlawfnl,  or  a  nnisance,  or  necessarily  attended  with  danger  to  others,  is  not 
responsible  for  the  contractor's  negrligeaoe:  Lancaster  A  ve.  Imp.  Go.  r,  Rhoad*, 
111)  Pa.  St.  377;  2  Am.  St.  Rep.  603.  But  employers  are  liable  for  injaries 
during  the  progress  of  work,  caused  by  defective  cohstruction,  which  is  inher* 
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ent  in  the  original  plan  devised  by  the  employers:  Boswell  ▼.  Laird,  8  Cal.  469j 
68  Am.  Deo.  345;  and  if  a  proprietor  undertakes  to  do  that  upon  his  lot  which 
is  daagerons  in  its  nature  to  adjacent  proprietors,  he  must  use  reasonable 
care  to  prevent  injury  to  them,  whether  he  does  the  work  himself  or  through 
an  independent  oontraotor:  Dillon  r.  HutU,  105  Mo.  154;  24  Am.  St.  Rep. 
374. 

COBPOKATTOm  —  lilABILITT  TOB  ACTTS  OV  AOBNTS   AND  OmOBRS.  —  Tres« 

pass  may  be  oommitted  by  a  corporation,  if,  by  its  managers  or  authorized 
agents,  it  commands  the  trespass,  or  sanctions  it  when  committed:  Under, 
wood  r.  Newport  Lyceum,  5  B.  Mon.  129;  41  Am.  Dec.  260;  ffopkinn  ▼.  At- 
lantic etc.  R.  R.,  36  N.  H.  9;  72  Am.  Dec.  287;  Brokaw  v.  New  Jersey  R.  R.  etc 
Co.,  32  N.  J.  L.  323;  90  Am.  Dea  659;  Atlantic  etc  B'y  Co,  ▼.  Dunn,  19  Ohio 
St.  162;  8  Am.  Rep.  382. 
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[9)  CAUrORNIA,  63.] 

Dbkd  Clatmrd  to  bk  a  MoRTOAas.  —  Thb  PRBsuMPnoir  ov  Law  is,  that 

an  instrument  is  what  on  its  face  it  purports  to  be;  and  this  presumption, 
when  a  conveyance  is  claimed  to  have  been  intended  as  a  mortgage, 
slionM  be  allowed  to  prevail,  unless  bhe  evidence  to  the  contrary  is  plain 
and  convincing;  but  whether  the  evidence  is  of  such  character  and 
strength  as  to  produce  this  conviction,  is  a  question  for  the  trial  court  to 
determine. 

Dbkd  should  not  be  Declared  a  Mortgage,  unlbss  the  evidence  leaves 
in  the  min.l  of  the  trial  judge  a  clear  and  satisfactory  conviction  that 
the  itistrument,  which  in  form  is  a  conveyance,  was  by  all  the  parties 
thereto  intended  as  a  mortgage. 

MoRTOAfiEE  Who  Enters  into  Possbshion  without  thb  Consent  oi  thb 
Mortgagor,  and  wrongfully  ousts  him  therefrom,  is  liable  to  be  charged 
with  the  rents  and  profits,  the  same  as  any  other  disseisor,  and  is  not  en- 
title! to  any  accounting  to  determine  how  much  he  may  have  actually 
realized  from  his  wrongful  occupation,  after  deducting  the  necessary  ex- 
penses of  carrying  on  the  farm. 

Mortgagee  Wrongfully  Taking  PosaEssroN  is  not  to  be  Credited 
with  the  value  of  fencing,  ditching,  and  other  improvements  placed  on 
the  premises  while  he  was  holding  them  adversely  to  the  mortgagor. 
Nor  can  the  mortgagee  recover  for  snch  improvements  by  proof  that  the 
mortgagor  himself  intended  to  make  and  would  have  made  them,  had 
he  not  been  dispo-isessed  of  his  land. 

Mortgagee  oannot  Require,  as  a  Condition  o»  Redemption,  the  pay- 
ment of  any  other  debt  not  a  lien  upon  the  land. 

MORTOAGB  —  RkDEMPTION.  — ThB    PAYMENT  OF  A    DbBT  HOT    SSOURBD  by 

a  mortgage  cannot  be  exacted  as  a  condition  of  redemption  therefrom. 
The  maxim  that  a  complainant  seeking  equity  should  be  compelled  to 
do  equity  applies  only  when  the  relief  sought  by  him  and  the  right 
demanded  by  the  defendant  belong  to  or  grow  ont  oi  the  same  trans* 
action. 
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W,  L.  Dudley f  Baldwin  and  Campbelly  and  L.  J,  Maddux^  fur 
the  appellant. 

Stonesifer  and  Minor,  and  W.  E.  Turner ^  for  the  respondent. 

De  Haven,  J.  The  complaint  in  this  action  alleges,  among 
other  matters,  that  in  August,  1884,  plaintiff  was  the  owner 
of  the  land  therein  described,  and  at  that  date  he  executed  to 
one  William  Inglis  a  deed  thereof,  as  security  for  money  then 
advanced  by  said  Inglis  to  pay  off  a  debt  due  from  plaintiff 
to  the  Stockton  Savings  and  Loan  Society,  and  which  indebt- 
edness was  a  lien  on  said  land;  that  upon  February  5,  1885, 
the  defendant,  by  agreement  with  plaintiff,  paid  to  said  Inglis 
the  amount  then  due  from  plaintiff  to  Inglis,  and  plaintiff,  in 
consideration  thereof,  caused  said  Inglis  to  convey  to  defend- 
ant the  land  which  had  theretofore  been  conveyed  by  plaiiitiff 
to  Inglis,  and  that  at  the  time  it  was  agreed  between  plaintiff 
and  defendant  "  that  said  deed,  though  an  absolute  convey- 
ance on  its  face,  ....  should  be  treated  and  considered  as  a 
mortgage  of  said  lands,"  to  secure  the  payment  to  defendant 
of  the  amount  so  paid  by  him  to  Inglis,  at  the  request  of 
plaintiff. 

The  complaint  further  alleges,  that  thereafter  the  defendant 
repudiated  the  agreement  under  which  he  received  the  deed 
from  Inglis,  and  claimed  that  the  same  was  an  absolute  con- 
veyance; and  on  October  6,  1885,  he  ousted  plaintiff  from  the 
possession  of  said  land,  and  has  ever  since  withheld  the  pos- 
session thereof  from  plaintiff,  and  has  kept  and  enjoyed  all 
the  rents  and  profits  thereof. 

The  prayer  of  the  complaint  is,  that  the  deed  from  Inglis  to 
defendant  be  declared  a  mortgage,  to  secure  the  repayment  of 
the  money  loaned  by  defendant  to  plaintiff,  and  the  interest 
thereon;  and  that  the  court  ascertain  the  value  of  the  rents 
and  profits  of  the  land  while  in  possession  of  defendant,  and 
credit  the  amount  thereof  upon  the  indebtedness  which  the 
deed  was  intended  to  secure,  and  that  upon  payment  of  the 
balance  due  defendant,  he  be  required  to  convey  such  land  to 
plaintiff. 

The  answer  of  defendant  contained  a  specific  denial  of  all 
these  allegations,  and  also  pleaded  a  former  judgment  in  an 
action  between  the  same  parties  as  a  bar. 

The  court  below  found  all  of  the  allegations  of  the  com- 
plaint to  be  true,  and  also  that  plaintiff's  cause  of  action  was 
not  barred  by  the  former  judgment  referred  to  in  the  answer. 
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and  thereupon  gave  judgment  in  accordance  with  the  prayer 
of  the  complaint,  in  which  judgment  the  defendant  was 
charged  with  the  rental  value  of  the  land  during  the  time  he 
was  in  possession  of  the  same,  and  was  not  allowed  the  value 
of  certain  improvements  which  he  had  placed  thereon,  or  the 
amount  of  certain  money  advanced  by  him  to  plaintiff  for  the 
purpose  of  carrying  on  and  improving  the  farm. 

The  defendant  appeals  from  the  judgment,  and  an  order 
denying  his  motion  for  a  new  trial. 

There  were  many  exceptions  taken  during  the  trial  and  pre- 
served by  the  defendant  in  the  bill  of  exceptions,  which  forma 
a  part  of  the  record  before  us,  but  only  the  grounds  upon  which 
he  mainly  relies  for  a  reversal  of  the  judgment  and  order  re- 
quire discussion  here. 

1.  The  appellant  insists  with  great  earnestness  that  the 
finding  of  the  superior  court,  that  the  deed  executed  to  de- 
fendant by  Inglis  was  in  fact  intended  as  a  mortgage,  is  not 
sustained  by  evidence.  But  in  our  view,  the  evidence  upon 
this  material  issue  was  conflicting  in  a  substantial  degree, 
and  such  being  the  case,  under  the  rule  which  has  often  been 
declared  by  us,  the  finding  of  the  trial  court  as  to  the  fact 
must  be  allowed  to  stand.  We  fully  agree  with  appellant 
that  in  actions  of  this  character  the  presumption  of  law,  in- 
dependent of  proof,  is,  that  the  instrument  is  what  on  its  face 
it  purports  to  be,  —  an  absolute  conveyance;  and  that  this  pre- 
sumption should  be  allowed  to  prevail,  unless  the  evidence 
offered  to  show  that  the  deed  was  in  fact  intended  as  a  mort- 
gage is  entirely  plain  and  convincing:  Henley  v.  Hotaling,  41 
Cal.  22;  Cadwan  v.  Peter,  118  U.  S.  74;  Coyle  v.  Davis,  116 
U.  S.  108;  Whitsett  v.  Kershow,  4  Col.  419;  3  Pomeroy's  Eq. 
Jur.,  sec.  1196.  But  whether  the  evidence  is  of  such  char- 
acter and  strength  as  to  produce  this  conviction,  is  a  question 
for  the  trial  court  to  determine:  Brison  v.  Brison,  90  Cal. 
323.  That  court  ought  always  to  be  governed,  in  weighing 
the  evidence  and  reaching  its  conclusion  as  to  the  facts,  by 
this  rule,  which  requires  the  plaintiff,  in  an  action  like  this, 
to  present  a  case  free  from  doubt;  and  unless  the  evidence  is 
such  as  to  leave  in  the  mind  of  the  trial  judge  a  clear  and 
satisfactory  conviction  that  the  instrument,  which  in  form  is  a 
deed,  was  intended  by  all  the  parties  thereto  as  a  mortgage, 
the  finding  should  be  against  the  plaintiflf.  But  we  cannot  say 
from  the  record  which  is  before  us  that  the  superior  court  dis- 
regarded this  rule  in  making  its  findings.     The  finding  that 
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the  deed  was  a  mortgage  does  not  rest  upon  the  uncorrobo- 
rated testimony  of  the  plaintiff  himself. 

2.  It  is  claimed  by  appellant  that  the  court  erred  in  ad- 
mitting evidence  as  to  the  rental  value  of  the  land,  and  in 
charging  him  with  such  value.  In  support  of  this  contention, 
it  is  argued  by  appellants  that  he  should  only  have  been 
charged  with  the  actual  or  net  profits  which  he  derived  from 
the  use  and  occupation  of  the  land.  It  is  unnecessary,  in  pass- 
ing upon  the  question  thus  presented,  to  determine  what  would 
be  the  basis  upon  which  the  account  should  be  taken,  in  the 
absence  of  an  express  agreement  as  to  the  method,  in  the  case 
of  a  mortgagee  in  possession  with  the  consent  of  the  mort- 
gagor, and  occupying  himself,  and  not  by  a  tenant.  In  this  case 
the  appellant's  mortgage  gave  him  no  right  to  the  possession 
of  the  mortgaged  premises,  and  he  did  not  take  possession 
with  the  consent  of  the  plaintiff.  Upon  this  point  the  court 
finds  that  appellant  wrongfully  entered  upon  the  premises 
and  ousted  the  plaintiff  from  the  possession  thereof,  and  in 
such  a  case  it  is  very  clear  to  us  that  the  appellant  is  lia- 
ble to  be  charged  for  rents  and  profits,  precisely  the  same  as 
any  other  disseisor  would  be,  and  he  is  not  entitled  to  any 
accounting  to  determine  how  much  he  may  have  actually 
realized  from  this  wrongful  occupation,  after  deducting  the 
necessary  expenses  of  carrying  on  the  farm. 

3.  The  court  did  not  err  in  refusing  to  credit  defendant 
with  the  value  of  the  checks,  ditching,  and  fencing  placed  by 
him  on  the  premises  while  he  was  wrongfully  in  possession, 
and  holding  adversely  to  plaintiff.  The  possession  of  defend- 
ant and  all  that  he  did  upon  the  land  were  acts  hostile  to  the 
title  of  plaintiff,  and  plaintiff  is  not  required,  in  this  action, 
upon  any  principle  of  law  or  equity,  to  account  to  defendant 
for  the  value  of  the  improvements  thus  made  by  him.  It  is 
claimed,  however,  that  the  fences  were  built  with  the  knowl- 
edge and  consent  of  plaintiff.  It  does  appear  from  the  evi- 
dence that  plaintiff  intended  to  do  this  fencing,  and  that 
defendant,  before  plaintiff  was  ousted  from  possession,  had 
delivered  upon  the  land  a  part  of  the  lumber  which  was  after- 
wards used  in  the  construction  of  the  fence.  If  it  should  be 
assumed  that  this  lumber  was  furnished  by  the  defendant  at 
the  request  of  plaintiff,  and  that  plaintiff  had  accepted  the 
same  and  intended  to  build  this  fence  with  it,  still  this  would 
not  be  sufficient  to  prove  the  fact  contended  for,  that  defend- 
ant, after  he  took  possession,  constructed  this  fence  for  plain- 
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tiff,  and  with  his  consent.  The  fence  was  constructed  by 
defendant  for  himself,  and  in  the  assertion  by  him  of  a  right 
to  exercise,  adversely  to  plaintiflF,  dominion  over  the  land 
upon  which  it  was  erected,  and  plaintiff  cannot  be  made  to 
pay  for  it,  although  it  may  appear  that  he  would  himself 
have  built  it  if  he  had  not  been  ousted  from  possession.  If 
defendant  has  any  right  to  recover  from  plaintiff  the  value  of 
the  lumber  which  was  delivered  on  the  land  by  defendant, 
while  plaintiff  was  in  possession,  such  right  cannot  be  as- 
serted here,  as  it  was  not  furnished  upon  any  agreement  that 
the  price  thereof  should  constitute  a  lien  upon  the  land,  and 
the  payment  thereof  to  be  deemed  as  secured  by  the  mortgage 
deed  held  by  the  defendant. 

4.  The  court  below  found  that  after  defendant  received 
from  Inglis  the  deed  already  referred  to,  plaintiff  executed  to 
defendant  a  mortgage  upon  the  crops  to  be  raised  upon  the 
land  during  the  year  1885,  "as  a  further  security  to  defendant 
for  the  payment  to  him,  defendant,  of  such  sum  or  suras  as 
the  defendant  might  thereafter  advance  to  plaintiff,  to  farm 
or  improve  said  premises,  and  as  additional  security  for  the 
payment  by  plaintiff  of  the  amount  paid  by  the  defendant  to 
Inglis  "  for  plaintiff;  and  the  court  further  found  that  defend- 
ant did  advance  to  plaintiff  "about  the  sura  of  eleven  hun- 
dred dollars,  for  the  purpose  of  farming  and  permanently 
improving  said  preraises,"  and  that  plaintiff  delivered  to  de- 
fendant all  the  grain  raised  on  the  ranch,  for  the  purpose  of 
repaying  the  same,  and  the  interest  on  the  other  loan  made 
by  plaintiff  to  defendant. 

The  court  does  not  find  that  the  eleven  hundred  dollars  re- 
ferred to  was  repaid  defendant,  or  that  the  grain  delivered  to 
him  was  sufficient  for  that  purpose,  and  the  appellant  insists 
that  he  is  entitled  to  a  credit  for  the  amount  of  this  debt, 
whatever  it  may  be,  in  his  account  with  plaintiff  in  this  ac- 
tion, and  that  the  court  erred  in  not  ascertaining  the  amount, 
and  providing  in  its  judgment  that  the  same  should  be  paid 
before  defendant  is  required  to  reconvey  to  plaintiff.  We  do 
not  think  the  court  committed  any  error  in  this  respect.  This 
indebtedness  was  not,  by  agreement  of  the  parties,  made  a 
lien  upon  the  land,  but,  on  the  contrary,  the  money  seems  to 
have  been  advanced  by  defendant  upon  an  independent  secu- 
rity,—  that  is,  upon  a  mortgage  upon  the  growing  crops.  The 
general  rule  is,  that  the  mortgagee  cannot  requira,  as  a  condi. 
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tion  of  redemption,  the  payment  of  any  other  debt  not  a  lien 
upon  the  land:  Jones  on  Mortgages,  sec.  1083. 

It  is  argued,  however,  that  as  the  plaintiff  is  here  seeking 
the  aid  of  a  court  of  equity,  he  should  be  compelled  to  do 
equity;  but  this  maxim  of  equity  jurisprudence  only  applies 
when  the  relief  sought  by  plaintiff  and  the  right  demanded 
by  defendant  belong  to  or  grow  out  of  the  same  transaction. 
It  has  no  application  where  the  demand  of  the  defendant  is 
based  upon  a  contract  separate  and  distinct  from  that  which 
forms  the  subject  of  the  plaintiflf's  action:  1  Pomeroy's  Eq. 
Jur.,  sees.  385,  387. 

The  other  matters  referred  to  in  the  briefs  of  counsel  do 
not  require  special  discussion. 

Judgment  and  order  affirmed. 


EyiDRNCB  TO  Convert  Absoluts  Deed  into  Mortoaqk  most  be  clear, 
satisfactory,  and  conclasive:  Corbit  v.  Smith,  7  Iowa,  60;  71  Am.  Dec.  431; 
Hogan  v.  Jaquea,  19  N.  J.  Eq.  123;  97  Am.  Dec.  644;  Ensminger  v.  Ensmin- 
ger,  76  Iowa,  89;  9  Am.  St.  Rep.  462;  clear  and  convincing:  Peagler  v.  Sta- 
bler, 91  Ala.  308;  Lewis  v.  Bayliss,  90Tenii.  280;  clear  and  satisfactory:  Langet 
V.  Meservey,  80  Iowa,  158;  very  satisfactory:  WlLion  v.  Parshall,  129  N.  Y. 
223;  strong  and  convincing:  Downing  v.  Woodstock  Iron  Co.,  93  Ala.  261; 
clear,  uneqaivocal,  and  convincing:  Cake  v.  ShuH,  45  N.  J.  Eq.  208;  clear, 
explicit,  and  uneqaivocal:  Fiaher  v.  Witfiam,  132  Pa.  St.  488;  Jones  v.  Pierce, 
134  Pa.  St.  533;  so  clear  as  to  leave  no  substantial  doubt  that  the  real  inten- 
tion of  the  parties  was  to  execute  a  mortgage:  Becker  v.  Howard,  75  Wis. 
415;  suflSciently  strong  to  command  the  unhe-sitating  assent  of  every  reason* 
able  mind:  Etheridge  v.  WLsner,  86  Mich.  16(3.  Where  the  parol  evidence 
leaves  the  question  doubtful,  a  court  of  equity  will  incline  to  hold  it  a  mort- 
gage:  Oilchrist  v.  Beswick,  33  W.  Va.  168.  See,  however,  Southard  v.  Curley, 
134  N.  Y.  148;  30  Am.  St.  Rep.  642.  The  burden  of  proof  rests  on  the 
party  seeking  to  have  the  deed  declared  a  mortgage;  and  whether  the  evi- 
dence in  a  particular  case  is  sufficient,  is  generally  for  the  determination  of 
the  court  of  original  jurisdiction:  Ensign  v.  Ensign,  120  N.  Y.  655.  In  Cobb 
V.  Day,  106  Mo.  278,  the  distinction  was  taken,  that  wiien  the  transaction 
bad  its  inception  in  a  loan,  this  rale  as  to  the  burden  of  proof  ceases  to  be 
applicable. 

MORTGAGBB    IN    PoS9E8.SION,    DUTIES    AND    LIABILITIES    OW:    See    note    to 

Caldwell  v.  [fall,  4  Am.  St.  Rep.  69-71.  A  mortgagee  in  possession  may 
make  repairs,  but  he  cannot  make  improvements  at  the  expense  of  the  re- 
demptioners:  Horn  v.  Indianapolis  Nat.  Bank,  125  Ind.  331;  21  Am.  St.  Rep. 
231.  On  a  bill  against  a  mortgagee  in  possession,  it  is  proper  to  take  an 
account  of  the  sum  due  on  the  mortgage  debt  and  of  the  rents  and  profits 
received  since  the  mortgagee  has  been  in  possession,  after  deducting  the  taxes 
and  necessary  repairs.  The  account  will  not  be  limited  to  rents  actually 
received  by  the  mortgagee,  if  it  is  shown  that  by  reasonable  diligence  mor» 
could  have  been  secured.  If  the  reasonable  rents  and  profits  exceed  the 
taxes,  insurance,  and  tiecessary  repairs,  the  surplus  at  the  end  of  each  year 
should  be  applied  upon  the  mortgage  debt:  Jackson  v.  Lyncli,  129  111.  72. 
That  the  rents  and  profits  should  be  credited  upon  the  amount  of  the  mort- 
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gage  debt,  see  also  De  Cazara  v.  Orefla,  80  Cal.  132.  A  mortgagee  in  pos- 
session will  uot  be  held  accountable  for  more  rents  than  he  actually  received, 
nnlesa  he  has  been  guilty  of  fraud  or  negligence:  Stevenson  v.  Edwnnh,  98 
Mo.  622.  As  to  the  allowance  of  compensation  for  improvements  to  a  bona 
fide  possessor  under  claim  of  right,  see  note  to  Barrett  v.  Slradl,  9  Am.  St. 
Rep.  805,  806. 

MoRTOAOBs  —  Payments  Necessary  to  Effect  RErEMPTioN.  —  A  mort- 
gagor going  into  equity  to  redeem  will  be  required  to  pay  not  only  the  mort- 
gage debt,  but  all  other  debts  due  from  him  to  the  mortgagee:  ChamherUiin 
V.  Thompson,  10  Conn.  243;  26  Am.  Dec.  390.  Nor  can  a  grantee  of  part  of 
the  mortgaged  land  redeem  his  part  without  payment  of  the  whole  mort- 
gage debt:  Smith  v,  Kelley,  27  Me.  237;  46  Am.  Dec.  595;  Street  v.  Beal,  16 
Iowa,  68;  85  Am.  Dec.  504.  On  the  other  hand,  when  a  mortgagee  seeks  to 
foreclose,  the  mortgagor  may  redeem,  on  paying  the  mortgage  debt  alone, 
though  indebted  to  the  mortgagee  on  other  accounts:  Lee  r.  Stone,  5  Grill  & 
J.  1;  23  Am.  Deo.  589. 
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Prohissort  Note,  Delivery  of.  — Evidence  tending  to  prove  that  a  prom- 
issory note  was  given  in  payment  of  the  obligation  of  a  third  person, 
and  that  it  was  made  payable  to,  and  was  delivered  to,  and  was  re- 
ceived by  the  payee  named  therein  as  collateral  security  for  debts  due 
to  him,  does  not  show  that  the  note  was  void  for  lack  of  delivery,  but 
simply  that  the  payee  was  the  agent  of  the  person  to  whom  the  obliga- 
tion was  originally  due,  and  holds  the  note  as  collateral  security. 

Pkomissory  Note,  Varying  Terms  of. — Evidence  tending  to  prove  that 
the  note  sued  upon  was  made  payable  to  the  payee  therein  named  for 
the  purpose  of  securing  an  indebtedness  which  was  or  might  become  due 
from  a  third  person  to  such  payee,  and  that  such  third  person  was  and 
is  the  real  party  in  interest,  does  not  vary  or  add  to  the  terms  of  the 
note,  and  is  therefore  admissible,  when  there  is  an  offer  to  prove  that  a 
defense  exists  which  would  be  enforceable  were  such  third  person  the 
plaintiff  in  the  action. 

A    SORETY    MAY    ASSERT    THE     DEFENSE    OP    FAILURE    OF    CONSIDERATION, 

though  the  principal  is  not  a  party  to  the  action. 

Promissory  Notes  —  Defenses  Assertablk  against  Nominal  Payee.  — If 
the  manufacturer  of  a  machine  sells  it  with  the  warranty  that  it  is  of  a 
certain  quality  or  will  accomplish  certain  purposes,  and  procures  a  non- 
negotiable  note  to  be  given  for  the  purchase  price,  but  made  payable  to 
a  third  person  to  secure  debts  due  and  to  become  due  th^  latter,  such 
nominal  payee  is  in  no  better  a  position  than  if  the  note  had  been  given 
to  the  manufacturer  aud  by  him  indorsed;  and  a  defense  arisisig  from 
the  worthless  character  of  the  machine  may  be  asserted  against  such 
payee  to  the  same  extent  as  if  he  were  an  indorsee.  The  note  is  subject 
to  all  infirmities  and  defenses  that  might  have  been  made  if  it  were  still 
held  by  the  manufacturer,  excluding  those  defenses  which  arose  between 
him  and  the  payor  taking  place  after  it  was  execute<l. 

fipRETY  CANNOT  PRESENT,  BY  Way  OF  RECOUPMENT,  a  defense  Consisting  of 
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a  claim  for  damages  resulting  from  a  breach  of  warranty  contained  in  a 
contract  made  with  his  principaL  The  latter  alone  can  assert  this 
claim. 
BcRETT  IS  Entitled  to  Provr,  as  a  Defense,  that  the  oblip;ation  upon 
which  he  ia  sued  was  given  in  payment  for  property  purchased  by  his 
principal,  and  that  the  latter  has  rescinded  the  purchase  on  souie 
ground  authorizing  such  rescission. 

C.  p.  Sprague,  and  Nicol  and  Orr,  for  the  appellants. 

W.  L.  Dudley  and  J.  O.  Swinnerton,  for  the  respondent. 

Temple,  C.  This  appeal  is  from  the  judgment,  and  was 
taken  within  sixty  days  after  its  rendition. 

The  action  is  upon  a  non-negotiable  promissory  note,  made 
by  the  defendants  first  sued,  and  payable  to  plaintiff.  Since 
suit  was  commenced,  one  of  the  original  defendants,  E.  Gid- 
dings, has  died,  and  the  defendant  L.  M.  Giddings,  his  execu- 
trix, has  been  substituted. 

Several  separate  defenses  are  pleaded,  or  attempted  to  be 
pleaded,  in  the  answer.  They  all  deny  the  allegations  of  the 
complaint. 

In  the  second  they  admit  making  the  note,  but  deny  that 
it  was  ever  delivered  to  plaintiff,  and  aver  that  they  believed, 
at  the  time  of  its  execution,  that  a  corporation  known  as 
Stockton  Combined  Harvester  and  Agricultural  Works  was 
the  payee  named  therein,  and  that  neither  they  nor  either  of 
them  received  any  consideration  therefor,  except  a  promise 
made  by  that  corporation,  which  has  not  been  kept  or  per- 
formed. 

By  the  third  defense  they  aver  that  plaintiff  is  a  corpora- 
tion, and  that  at  the  time  of  the  execution  of  the  note  one  L. 
U.  Shippee  was  its  president  and  one  of  its  managing  agents, 
and  was  also  at  the  same  time  president  and  one  of  the  man- 
aging agents  of  the  corporation  known  as  the  Stockton  Com- 
bined Harvester  and  Agricultural  Works;  that  at  the  same 
time  a  partnership,  consisting  of  defendants  E.  E.  Giddings, 
W.  R.  Giddings,  and  one  James  Sibley,  engaged  in  farming 
in  Tulare  County,  was  solicited  by  the  last-named  corporatioQ 
(which,  for  brevity,  I  will  call  the  agricultural  works)  to  con- 
tract for  the  manufacture  of  a  machine  known  as  the  Shippee 
Combined  Harvester  and  Shippee  and  Grattan  Improvements; 
that  the  partners  knew  nothing  of  the  machine,  save  through 
the  representations  of  the  agents  of  the  corporation,  who  made 
certain  representations  as  to  its  value  and  efficiency,  which 
induced  the  partners  to  contract  for  the  manufacture  of  one 
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of  the  machines,  in  which  contract  the  corporatioD  warranted 
that  the  machine  would  do  good  work,  and  was  reasonably 
fit  for  the  use  for  which  it  was  purchased.  The  partners  were 
to  pay  $1,800  for  the  machine,  and  did  then  pay  the  sum  of 
$579.33  to  the  agricultural  works;  that  the  machine,  when 
delivered,  failed  to  perforin  good  work,  whereby  defendants 
have  been  damaged  in  the  sura  of  $3,000;  that  plaintiff  well 
knew,  when  it  received  the  note,  that  neither  plaintiff  nor  the 
agricultural  works  had  ever  paid  any  consideration  for  the 
note;  that  the  note  was  indorsed  as  collateral  security  to 
plaintiff  for  debts  due  it  from  the  agricultural  works;  that 
such  debts  had  all  been  paid,  and  that  the  other  corporation, 
the  agricultural  works,  was  solvent  and  able  to  pay  all  its 
debts;  that  E.  Giddings  signed  the  note  simply  as  an  accom- 
modation to  the  partnership,  and  in  case  of  recovery  here,  the 
partnership,  including  Sibley,  who  did  not  sign  the  note,  will 
be  held  liable  for  any  sum  recovered. 

In  the  fourth  defense,  very  nearly  the  same  facts  are  averred, 
so  far  as  relates  to  the  agricultural  works  and  the  other  par- 
ties to  the  note,  and  that  the  contract  of  sale  and  the  note 
were  procured  through  the  fraudulent  representations  of  the 
agricultural  works,  and  that  the  machine  delivered  was  of  no 
value  whatever  for  any  purpose. 

In  the  fifth  defense,  the  same  matters  are  again  alleged,  but 
it  is  charged  that  the  two  corporations  combined,  conspired, 
and  confederated  together  to  cheat  and  defraud  the  partners 
named;  that  both  and  each  of  them  made  the  false  and  fraudu- 
lent representations  in  regard  to  the  machine  which  the  part- 
ners agreed  to  purchase,  relying  upon  and  believing  the  false 
and  fraudulent  representations;  that  the  machine  was  of  no 
value  for  any  purpose,  and  that,  immediately  upon  discover- 
ing this  fact,  the  vendees  offered  to  return  the  same  to  the 
vendor,  which  then  agreed  to  return  the  promissory  note  to 
the  makers,  and  to  repay  the  amount  paid,  provided  said 
machine  was  not  made  to  work  satisfactorily  within  five 
days;  that  the  partners,  in  pursuance  of  this  contract,  and 
the  employees  of  the  vendor,  for  five  days  then  attempted  to 
make  the  machine  work,  but  wholly  failed  so  to  do,  and  such 
efforts  proved  the  machine  to  be  wholly  valueless;  wherefore 
the  partners  again  offered  to  return  it,  but  the  agricultural 
works  refused  to  accept  it  or  to  return  the  note  or  to  refund 
the  money,  and  has  ever  since  refused  to  accept  a  return  of 
the  machine. 
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They  also  set  out,  specially,  damage  suffered  in  consequence 
of  the  fraud  and  breach  of  warranty,  and  ask  judgment  for 
a  surrender  of  the  promissory  note,  the  refunding  of  the 
money,  and  that  the  agricultural  works  be  brought  in  to  an- 
swer their  cross-complaint,  that  Sibley  be  permitted  to  inter- 
vene, and  for  general  relief. 

The  case  was  tried  with  a  jury.  After  the  plaintiff  rested* 
defendants  proved,  by  the  cashier  of  the  bank,  and  by  L.  U. 
Shippee,  who  was  president  of  both  corporations,  that  the 
note  was  deposited  in  the  bank  by  Shippee,  and  indorsed  by 
him  thus:  "L.  U.  Shippee,  Pres't  S.  C.  H.  and  A.  Works." 
The  only  consideration  on  the  part  of  the  bank  was  the  in- 
debtedness of  the  agricultural  works,  and  debts  thereafter  to 
accrue, — in  other  words,  the  over-draft.  As  long  as  the  note 
remained  there,  it  was  security  for  any  money  the  agricul- 
tural works  might  owe,  an  arrangement  having  been  made 
between  the  two  companies  by  which  all  such  notes  belong- 
ing to  the  agricultural  works  were  to  be  deposited  there  to  se- 
cure the  over-draft  of  the  corporation;  that  Shippee  knew  that 
the  note  was  for  money  due  the  agricultural  works  for  the 
harvester.  A  series  of  questions  was  then  asked  the  witness 
Shippee,  by  which  the  defendants  attempted  to  prove  all  the 
allegations  in  their  answer;  each  was  objected  to  as  immate- 
rial and  incompetent.  All  the  objections  were  sustained, 
each  ruling  was  excepted  to,  and  all  are  brought  here  for  re- 
view. In  effect,  they  were:  If  the  note  was  not  delivered  to  the 
agricultural  works  instead  of  to  the  bank?  If  it  was  not  the 
properly  of  the  agricultural  works?  What  were  the  terms  of 
the  sale?  If  certain  representations  were  not  made,  and  war- 
ranties given,  and  if  Shippee  did  not  know  at  the  time  of  each? 
If  he  did  not  know  that  the  harvester  was  worthless,  and  as 
to  the  alleged  offer  to  redeliver,  and  the  refusal?  What  the 
consideration  was?  Certain  letters  written  by  agents  of  the 
bank  and  also  of  the  agricultural  works  were  offered,  tending 
to  prove  some  of  the  same  matters,  but  ail  were  excluded. 

The  questions  were  put  in  various  forms,  and  each  of  the 
defendants  was  offered  as  a  witness  to  prove  the  facts  alleged 
in  defense,  but  the  court  declined  to  receive  their  evidence, 
remarking  that  it  intended  to  exclude  all  evidence  as  to  deal- 
ings between  defendants  and  the  agricultural  works. 

The  question  is.  Was  the  proposed  evidence  competent? 
And  if  so,  was  it  material? 

I  cannot  agree  with  the  contention  that  the  evidence  which 
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defendants  attempted  to  elicit,  supposing  the  questions  would 
have  been  answered  favorably  to  them,  would  have  shown 
that  the  note  was  void  for  lack  of  delivery.  The  theory  of  de- 
fendants was,  that  the  note  was  intended  for  the  agricultural 
works,  and  was  given  in  payment  for  the  machine.  It  is  ad- 
mitted that  it  was  sent  to  Shippee  for  that  corporation,  and 
by  him  deposited  with  the  plaintiff  as  collateral  security  for 
the  over-drafts  of  the  agricultural  works.  It  appears  that  an 
arrangement  existed  between  the  two  corporations,  by  which 
plaintiff  was  to  take  all  the  notes  of  the  other  as  security  for 
over-drafts.  Presumably  the  bank  was  also  to  collect  the  notes. 
When,  therefore,  the  note  was  made  payable  to  the  bank, 
it  received  it  simply  as  agent  of  the  agricultural  works,  and 
as  collateral  security  for  existing  indebtedness,  and  for  money 
thereafter  to  be  advanced.  The  note  was  therefore  not  invalid 
for  lack  of  delivery. 

That  the  note  was  the  property  of  the  agricultural  works, 
and  was  held  by  the  bank  only  as  security,  sufficiently  ap- 
pears from  the  testimony  of  the  president  and  cashier  of  the 
bank. 

The  evidence  sought  to  be  drawn  out  by  the  questions  which 
were  ruled  out  would  have  made  the  proof  more  explicit  and 
satisfactory,  and  should  have  been  admitted.  This  would 
not  have  been  to  vary  or  add  to  the  terms  of  the  instrument. 
It  will  not  be  controverted  that  a  contract  made  in  the  name 
of  an  agent  may  not  ordinarily  be  shown,  either  by  the  prin- 
cipal or  the  other  party  to  the  contract,  to  be  nevertheless  the 
contract  of  the  principal;  and  the  code,  in  putting  the  burden 
upon  the  payee  of  a  note  to  disprove  the  sufficiency  of  the 
consideration,  throws  the  door  open  upon  that  subject. 

It  is  contended  by  respondent  that  the  consideration  of  the 
note  was  solely  the  credits  given  to  the  agricultural  works. 
The  defendants  sought  to  show  that  the  consideration  was, 
not  the  over-draft,  but  the  purchase  of  a  machine  with  a  war- 
ranty, and  that  the  warranty  had  failed,  and  the  machine 
was  worthless;  that  the  consideration  of  the  note  had  wholly 
failed. 

This  evidence  was  clearly  admissible,  if  material  to  any 
issue  in  the  case.  That  the  pleadings  are  sufficient  to  raise 
the  question  will  hardly  be  disputed,  if  it  be  admitted  that 
these  defendants  are  all  in  a  position  to  raise  it. 

Sibley,  one  of  the  parties  to  the  contract  of  sale,  did  not 
sign  the  note,  and  is  not  a  party  to  this  suit.     The  vendor 
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and  warrantor  is  not  a  party  to  the  suit.  The  plaintiff  was 
not  a  party  to  the  sale.  One  of  the  payors  in  the  note,  who 
is  also  one  of  the  defendants  sued,  was  not  a  party  to  the  sale, 
but  signed  the  note  merely  as  surety. 

If  the  surety,  in  his  defense,  can  take  advantage  of  the  fail- 
ure of  consideration  under  these  circumstances,  it  is  plain 
that  the  absence  of  Sibley  from  the  record  is  not  fatal  to  the 
right  of  defendants  to  make  this  defense.  This  point  will 
therefore  be  passed.  The  absence  of  the  agricultural  works 
from  the  record  only  raises  the  question  as  to  what  defenses 
may  be  urged  against  the  indorsee. 

The  plaintifiF  is  certainly  in  no  better  position  than  it  would 
be  if  the  note  had  been  given  to  the  agricultural  works,  and 
by  it  indorsed  to  plaintiff.  I  doubt  if  its  position  is  as  favor- 
able as  it  would  have  been  as  indorsee. 

If  making  the  bank  payee  is  evidence  of  immediate  notice 
to  the  makers  of  the  interest  of  the  bank,  it  must  also  have 
the  effect  to  place  the  bank  in  the  position  of  payee  as  to  such 
defenses  as  can  only  be  made  as  against  the  original  payee. 
The  note,  however,  is  not  commercial  paper,  and  it  seems  to 
me  the  bank  holds  it  subject  to  all  infirmities  and  to  all  de- 
fenses that  might  have  been  made  if  it  were  held  by  the  agri- 
cultural works,  not  including,  of  course,  possible  defenses 
which  might  have  accrued  from  subsequent  transactions  be- 
tween the  payors  and  the  agricultural  works,  or  claims  against 
it  subsequently  acquired  by  assignment. 

It  was  shown  that  the  bank  did  not  credit  the  agricultural 
works  with  the  amount  of  the  note.  The  transaction,  there- 
fore, did  not  amount  to  novation. 

That  the  surety  could  not  maintain  a  counterclaim  is  clear, 
for  he  could  not  bring  an  independent  action  upon  the  war- 
ranty, as  he  was  not  a  party  to  it:  Chase  v.  Evoy,  58  Cal.  348; 
Roberts  v.  Donovan,  70  Cal.  108. 

It  would  naturally  seem  that  the  liability  of  a  surety  could 
not  be  greater  than  that  of  the  principal,  and  that  the  agri- 
cultural works  ought  not  to  be  enabled  to  recover  in  this  way 
the  price  of  a  worthless  machine,  in  violation  of  its  express 
contract.  But  if  it  be  necessary  to  consider  the  defense  in  the 
nature  of  a  recoupment,  it  cannot  be  done.  The  difficulties 
in  the  way  of  such  a  defense  are  well  stated  by  Judge  Selden,- 
in  Gillespie  v.  Torrance,  25  N.  Y.  306;  82  Am.  Dec.  355. 

The  suit  was  against  the  accommodation  indorser  of  a  note 
given  for  timber  sold  with  a  warranty,  a  breach  of  which  was 
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attempted  to  be  set  up  in  defense.  The  learned  judge  remark* 
that  if  the  defense  be  regarded  as  a  failure  of  consideration,  in 
whole  or  in  part,  the  surety  can  undoubtedly  urge  the  defense; 
but  he  proceeds  to  argue  that  the  claim  is  to  recoup  the  dam- 
ages for  a  breach  of  the  contract  of  warranty;  that  often  the 
damages  might  amount  to  more  than  the  claim,  and  it  i» 
optional  with  the  vendees,  when  they  are  sued  for  the  price, 
to  recoup  or  to  bring  an  independent  action  for  damages; 
that,  before  the  code,  if  he  elected  to  recoup,  he  could  not 
recover  for  a  balance  in  his  favor.  He  therefore  concludes 
that  such  damages  constitute  a  counterclaim,  and  not  a  mere 
failure  of  consideration,  and  not  being  due  to  defendant,  he 
cannot  set  it  up;  he  cannot  elect  for  the  vendee  whether  to 
plead  it  as  a  defense,  or  bring  another  action  to  recover  it. 
If  he  could,  he  might  bar  the  right  of  the  parties  to  the  war- 
ranty to  recover  damages  for  its  breach,  for  there  could  not 
be  two  recoveries;  the  right  would  exist  where  the  note  of  the 
surety  was  for  only  a  small  part  of  the  purchase  price,  and 
would  amount  to  a  practical  release  of  the  vendor  of  the 
greater  part  of  his  liability.  In  conclusion,  the  learned  judge 
says:  "  In  the  case  which  was  shown  on  the  trial,  there  would 
seem  to  be  a  strong  equity  in  favor  of  the  defendant  to  have 
the  note  canceled  or  reduced,  by  applying  towards  its  satis- 
faction the  damages  which  appear  to  be  due  Van  Pelt  for 
the  breach  of  warranty.  It  is,  however,  an  equity  in  which 
Van  Pelt  is  interested  to  as  great,  and  possibly  to  a  greater, 
extent  than  the  defendant,  and  cannot  be  disposed  of  without 
having  him  before  the  court,  so  that  his  rights,  as  well  as 
those  of  the  defendant,  may  be  protected." 

There  are  many  other  cases  to  the  same  general  effect; 
while  the  cases  of  Wade  v.  Scott,  7  Mo.  509,  and  Scroggin  v. 
Holland,  16  Mo.  419,  seem  to  be  the  other  way.  The  difficul- 
ties in  the  way  of  this  defense,  as  stated  by  Judge  Selden, 
seem  to  me  insurmountable,  and  they  are  not  diminished  by 
the  code  provision:  Code  Civ.  Proc,  sec.  438. 

This  reasoning,  of  course,  applies  only  to  the  claim  on  the 
part  of  the  defendants  of  a  right  to  recoup  damages  for  the 
breach  of  warranty  by  way  of  set-off  to  the  plaintiff's  demand. 
As  to  the  defense  of  fraud,  more  may  be  said.  It  is  some- 
times said  that  fraud  vitiates  the  contract;  but,  ordinarily,  that 
only  means  that  a  party  may  avoid  the  contract  on  that 
ground,  but  if  he  does  not  elect  to  do  so,  he  is  bound  by  hia 
contract,  and  in  such  case  the  surety  cannot  set  it  up  as  a  de- 
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fense.  If  tlie  claim  be  for  damages  on  account  of  fraud,  the 
surety  cannot  avail  himself  of  the  defense,  for  the  reasons  al- 
ready given. 

The  surety  may  always  avail  himself  of  the  defense  of  fail- 
ure of  coiifiideration,  in  whole  or  in  part,  and  it  seems  to  me 
it  would  necessarily  follow  that  he  may  avail  himself  of  the 
fact  that  the  sale  has  been  rescinded  on  any  ground  whatever 
which  would  authorize  the  rescission.  Under  our  code  (Civ. 
Code,  sec.  1786),  a  breach  of  warranty  entitles  the  buyer  to 
rescind.  In  the  case  of  Gillespie  v.  Torrance,  25  N.  Y.  306,  82 
Am.  Dec.  355,  it  was  assumed  that  no  such  right  existed.  On 
this  point,  therefore,  that  case  is  not  authority  here.  The 
answer  sets  up  facts  which,  if  true,  would  constitute  a  rescission, 
and  the  questions  which  were  ruled  out  called  for  evidence 
•which  would  have  tended  to  make  out  such  defense. 

To  such  practice  I  can  see  no  possible  objection.  If  a  con- 
tract has  been  canceled  as  between  the  original  parties,  there 
remains  no  consideration  for  the  promise  of  the  surety,  except 
in  the  case  of  commercial  paper  which  has  passed  into  the 
hands  of  an  innocent  holder.  We  are  not  considering  here 
what  might  be  the  consequences  in  another  case.  This  suit 
is  between  the  original  parties  to  the  contract. 

It  would  seem  to  follow  that  the  court  erred  in  excluding 
the  evidence,  as  well  as  in  instructing  the  jury  to  find  for  the 
plaintiff. 

I  advise  that  the  judgment  be  reversed  and  a  new  tria^ 
awarded. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed,  and  a  new  trial  ordered. 

McFarland,  J.,  De  Haven,  J.,  Sharpstein,  J. 


Neootiablb  Instruments,  Parol  Evidencb  as  to.  —  As  to  the  admissi- 
bility of  parol  evidence  to  show  the  true  relation  of  the  parties,  see  note  to 
Kulenkamp  v.  Oroff,  15  Am.  Sfc.  Rep.  287.  A  note  signed  by  two  obligors, 
and  made  payable  to  "  order  of  myself,"  may  be  shown  by  extrinsic  evidence 
to  be  payable  to  one  of  such  obligors,  and  to  bind  the  other  obligor  thereoa 
to  the  payee,  and  a  third  party,  who  holds  the  note  by  indorsement  from  the 
payee,  may  hold  both  obligors  bound  thereoa:  Jenkins  v.  Bass,  88  Ky.  397; 
21  Am.  St.  Rep.  344.  So,  also,  to  prove  that  there  was  no  valid  delivery  of 
a  note,  or  a  delivery  thereof  for  a  special  purpose  only,  parol  evidence  is  ad- 
missible: Solenherger  v.  Gilbert,  86  Va.  778.  Possession  of  a  note  by  a  payee 
is  only  prima  facie  evidence  of  delivery:  MrFarland  v.  Sykes,  54  Conn.  250; 
1  Am.  St.  Rep.  111.  And  a  defendant,  when  sued  as  iiidorser,  may  show 
by  parol   evidence  that  it  was  agreed  by  the  payee's  agent  that  the  payee 
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would  look  to  the  maker  alone,  and  the  collateral  security  agreed  to  be  givea 
by  him,  and  that  the  defendant  should  not  be  held  liable  on  his  indors** 
ment:  Cake  v.  PoUsvUU  ^ank,  116  Pa.  St.  264;  2  Am.  St.  Rep.  600. 

NEaoTiABLB  Instruments  —  Defenses.  — Defect  or  failure  of  considera- 
tion of  note  may  be  given  in  evidence  against  payee,  or  indorsee  with  notice: 
Le  Blanc  v.  Sanglair,  12  Mart.  (La.)  402;  13  Am.  Dec.  377;  Brewer  v.  HarriSf 
2  Smedes  k  M.  84;  41  Am.  Dec.  587;  Umith  v.  Busby,  15  Mo.  387;  57  Am. 
Dec.  207. 

Counterclaim:  See,  generally,  note  to  Woodruff  v.  Oarner,  89  Am.  Deo. 
482-492.  In  an  action  against  a  surety,  the  defendant  may  set  off  a  debt 
due  from  the  plaintiff  to  the  principal  debtor,  if  the  latter  ia  a  party  and 
iusolvent:  Becker  v,  Nortkway,  44  Minn.  61;  20  Am.  St.  Rep.  643. 


Bradford  v.  Parkhurst. 

[96  California,  102.] 

Vbndor  and  Vendee.  —  Failure  of  the  Vendor  to  Ten  deb  a  Convxtakci 
when  the  purchase  price  became  due,  or  according  to  the  terms  of  the  con- 
tract  of  sale,  does  not  show  that  there  has  been  a  mutual  abandonment 
and  rescission  of  the  contract. 

Vendor  and  Vendee.  —  Though  a  Contract  of  Sale  was  Sioned  by  th» 
Vendor  only,  and  he,  for  that  reason,  could  not  have  maintained  an 
action  for  the  balance  of  the  purchase  price,  yet  he  may  be  compelled  to 
accept  such  balance,  and  thereupon  to  make  a  conveyance,  and  there- 
fore such  part  of  the  purchase  price  as  has  been  paid  is  not  without 
consideration,  and  cannot  be  recovered  by  the  vendee. 

Vbndee  cannot,  at  his  Election,  Abandon  his  Contract  of  Purchase, 
signed  by  the  vendor  alone,  and  recover  moneys  paid  thereon,  though 
the  contract  declared  that  if  the  balance  of  the  purchase  price  were  not 
paid  by  a  day  designated,  it  should  become  null  and  void,  and  all  pay- 
ments made  thereon  should  be  forfeited,  and  the  vendor  did  not  ten- 
der a  conveyance,  nor  make  a  demand  for  payment,  until  after  that  day 
passed. 

Qeorge  B.  Graham,  for  the  appellant. 

Church  and  Cory,  for  the  respondent. 

Temple,  C.  This  appeal  is  from  a  judgment,  and  an  order 
refusing  a  new  trial. 

The  action  is  for  money  had  and  received  for  plaintiflTs  use, 
and  for  interest  on  "divers  sums  forborne  by  plaintiff  to  de- 
fendant, at  his  request." 

The  statement  shows  that  between  January  9  and  March 
31,  1888,  defendant  executed  to  plaintiff  and  his  assignors 
seven  contracts  for  as  many  distinct  parcels  of  land. 

The  contracts  are  alike,  and  are  in  the  form  of  receipts  for 
specified  sums  of  money,  part  of  the  purchase  price,  followed 
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by  a  recital  as  follows:  "  Leaving  a  balance  ....  to  be  paid 
on  said  purchase,  which,  by  the  terms  of  this  sale,  is  to  be 
paid  in  three  equal  payments,  with  interfist  at  the  rate  of  tea 
per  cent  per  annum  till  paid,  in  like  gold  coin,  within  six, 
twelve,  and  eighteen  months  from  date  hereof.  If  paid  as 
above  stated,  with  all  taxes,  assessments,  and  charges  of  every 
nature  that  are  or  may  be  levied  thereupon  before  the  final 
payment  and  costs  of  conveyance,  the  above-named  W.  Brad- 
ford will  be  entitled  to  a  deed  for  the  above-described  lot; 
otherwise  this  agreement  becomes  null  and  void,  and  the 
amounts  now  paid,  together  with  all  improvements  on  said 

land  made,  shall  be  forfeited If  forfeited,  the  said  W. 

Bradford  shall  thereafter  be,  and  he  hereby  consents  to  be, 
tenant  of  D.  W.  Parkhurst,  liable  to  be  dispossessed  upon 
three  days'  notice,"  etc. 

The  contracts  are  signed  only  by  the  vendor. 

It  was  not  shown,  or  attempted  to  be  shown,  that  defendant 
bad  failed  or  refused  to  perform  any  part  of  his  contract.  On 
the  other  hand,  it  appears  from  the  evidence  that  plaintiff, 
after  having  made  the  first  payment,  on  being  asked  whether 
he  intended  to  perform,  said  that  he  would  make  no  more  pay- 
ments, and  "  I  will  see  my  attorney,  and  would  like  to  see  you 
get  it." 

The  evidence  also  shows  that  defendant  tendered  to  plain- 
tiff a  deed  in  pursuance  of  the  contract,  but  the  tender  was 
after  the  time  limited  for  performance;  and  appellant  contends 
that  time  being  of  the  essence  of  the  contract,  the  tender  was 
not  effectual,  and  that  defendant  was  in  default;  in  short, 
that  there  had  been  a  mutual  abandonment  and  rescission  of 
the  contract,  under  the  rule  laid  down  in  Cleary  v.  Folger,  84 
Cal.  316;  18  Am.  St.  Rep.  187.  As  that  case  has  been  over- 
ruled on  this  point  by  the  recent  case  of  Newton  v.  HuUy  90 
Cal.  487,  this  contention  must  fail. 

Now,  if  we  concede  the  law  to  be  as  appellant  contends, 
that  the  contract  could  not  have  been  enforced  by  defendant, 
because  the  agreement  of  the  plaintiflF  was  not  put  in  writing, 
it  does  not  follow  that  this  suit  can  be  maintained.  Although 
defendant  might  not  have  been  able  to  maintain  an  action  for 
the  purchase-money,  he  was  compelled  to  accept  the  money 
when  tendered  as  payment  upon  the  contract.  This  follows, 
necessarily,  if  it  could  have  been  enforced  by  plaintiff.  The 
payment  was  founded  upon  a  valuable  consideration,  and  the 
consideration  has  not  failed. 
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Appellant  relies  upon  Drew  v.  Pedlar^  87  Cal.  443,  22  Am. 
St.  Rep.  257,- as  sustaining  his  position.  But  that  case  does 
not  go  to  the  extent  of  holding  that  a  vendee  can  elect  to  con- 
sider the  contract  at  an  end,  and  recover  what  he  has  paid, 
when  the  vendor  has  not  abandoned  the  contract.  On  that 
point  that  decision  is  explained  by  the  more  recent  case  of 
Phelps  V.  Brown,  95  Cal.  572,  as  follows:  "When  a  contract  of 
sale  and  purchase  of  lands  is  abandoned  or  rescinded  by  the 
parties,  the  vendee,  though  in  default,  may  recover  back  in- 
etallments  paid  of  the  purchase-money,  less  the  actual  dam- 
age to  the  vendor  occasioned  by  his  breach  of  the  contract." 
This  proposition  cannot  be  controverted.  It  is  old  law:  Palmer 
V.  Temple,  9  Ad.  &  E.  508.  The  debatable  point  before  these 
decisions  was,  whether,  in  all  cases  when  one  party  to  a  con- 
tract declines  to  go  on  with  it  because  some  material  condi- 
tion precedent  has  not  been  performed  by  the  other  party,  he 
thereby  abandons  it  so  as  to  entitle  a  recovery  for  sums  paid. 
No  such  question  is  involved  here.  The  payments  were  made 
in  part  consideration  for  a  conveyance  which  the  plaintiff  can 
have  whenever  he  chooses  to  comply  with  his  contract. 

I  advise  that  the  judgment  and  order  be  affirmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  affirmed. 

Patebson,  J.,  Harrison,  J.,  Garoutte,  J.  • 

VEyDOR  AND  Purchaser.  —  When  a  vendee  enters  upon  the  performance 

of  a  coutract  to  purchase,  and  after  paying  a  part  of  the  consideration,  makes 
inexcusable  default,  he  cannot  maintain  an  action  to  recover  the  money  so 
paid:  McManua  v.  Blackmarr,  47  Minn.  331.  The  fact  that  the  vendor, 
within  thirty  days  after  the  making  of  the  contract,  did  not  tender  the  pur- 
chaser a  deed  does  not  show  a  default  of  the  vendor  entitling  the  purchaser 
to  rescind  a  contract,  if  the  purchaser  failed  to  tender  the  purchase-money 
and  demand  the  deed.  Neither  party  can  put  the  other  in  default  except  by 
tendering  a  performance  on  his  part,  unless  the  other  waives  the  tender,  or 
his  conduct  renders  it  unnecessary:  Dennis  v.  Strasshiirger,  89  Cal.  583.  The 
vendor  is  not  in  default  until  his  refusal  to  convey  upon  a  tender  of  the  pur- 
chase-money: EastOH  V.  Montgomery,  90  Cal.  307;  25  Am.  St.  Rep.  123;  even 
after  the  last  installment  is  overdue:  Newton  v.  Htdl,  90  Cal.  487. 

Vendor  and  Purchaser  —  Unilateral  Contracts. — The  statute  of 
frauds  only  requires  the  vendor  to  sign  the  contract  or  memorandum  for  the 
sale  of  lands:  Ballou  v.  Sherwood,  32  Neb.  666;  and  such  a  contract  may  be 
enforced  l)y  the  vendee:  hie  v.  Leixer,  10  Mont.  5;  24  Am.  St.  Rep.  17;  or 
if  the  vendee  is  the  party  signing,  by  the  vendor:  Miller  v.  Cameron,  45  N,  J. 
Eq.  95;  the  general  rule  being  that  a  unilateral  contract  is  binding  only  on 
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the  party  who  signs  it,  and  is  binding  npon  him  only  during  the  period  for 
which  the  privilege  of  carrying  out  the  contract  is  granted :-Co7s»nan  v.  Ap- 
pUgartk,  68  Md.  21;  6  Am.  St.  Rep.  417.  Where  the  contract  is  signed  by 
the  vendor  only,  the  payment  of  a  deposit  by  the  purchaser  is  a  sufficient 
acceptance  by  him  of  the  terms  of  the  contract:  Benson  v.  Shotwell,  87  Cal. 
49;  and  the  purchaser  is  entitled  to  a  conveyance  upon  his  payment  or  ten- 
der of  the  agreed  price  to  the  vendor  at  any  time  within  the  period  stipu- 
lated, and  may  enforce  a  specific  performance  'of  the  agreement  as  soon  as 
such  payment  or  tender  is  made:    Warner  v.  Darrow,  91  Cal.  309. 

Vendor  and  Purchaser  —  Enforcement  of  the  Contract  after  thk 
Time  of  Performance  la  Passed.  — When  the  time  for  payment  of  the 
purchaae-moiiey  and  for  delivery  of  the  deed  has  passed  without  performance, 
or  tender  thereof,  by  either  party,  the  time  for  performance  becomes  indefi- 
nite, and  whichever  of  the  parties  first  desires  to  enforce  the  contract,  h* 
must  perform,  or  offer  to  perform,  his  part  of  it,  as  a  condition  precedent: 
Boyd  v.  McCullough,  137  Pa.  St.  7.  Where  time  is  of  the  essence  of  the  con- 
tract for  payments  on  the  part  of  the  purchaser,  and  the  vendor  is  released 
from  all  obligation  upon  his  default,  the  failure  of  the  purchaser  to  make  th« 
payments  provided  for  does  not  render  the  contract  void  as  to  the  vendor, 
or  prevent  its  enforcement  by  him;  and  the  fact  that  the  vendor  did  not 
tender  a  deed  and  demand  the  purchase  price  until  some  months  subsequent 
to  the  date  fixed  by  the  contract  for  final  payment,  does  not  prevent  th« 
▼endor  from  claiming  a  specific  performance  of  the  oontract:  Battbury  T. 
Amoldt  91  Cal.  608. 


MoFFATT    V.    BuLSON. 
[96  Caufornia,  106.] 

PvBLio  Lakds.  —  A  Contbact  to  Sell  and  Convbt  Lands  taken  ap  an* 
der  the  homestead  laws,  made  before  final  proof,  is  illegal  and  void. 

OoMsiDERA  ION,  Illedalitt  OF,  WHEN  HAT  BE  Shown.  —  The  merger  of 
an  oral  contract  for  the  sale  of  land,  in  a  conveyance  and  mortgage  exe« 
onted  in  pursuance  of  such  contract,  cannot  prevent  the  maker  of  a 
promissory  note  secured  by  such  mortgage  from  showing  that  it  was 
executed  in  pursuance  of  such  contract  and  was  based  upon  an  illegal 
consideration. 

CtoNSiDERATiON  OF  A  Debd  may  be  proved  by  parol  to  be  wholly  different 
from  that  expressed  therein. 

Entire  Contract  Illegal  in  Part.  — If  an  oral  agreement  is  made  for  th« 
sale  of  land,  one  part  of  which  the  vendor  had  filed  upon  under  the 
desert- land  act,  while  to  the  residue  he  had  a  perfect  title,  and  such 
agreement  is  afterwards  consummated  by  a  conveyance  of  the  land  to 
which  the  title  was  perfect,  and  the  delivery  of  possession  of  the  whole 
tract,  and  a  further  agreement  is  made  that  as  soon  as  title  can  be  pro- 
cured for  the  other  tracts  they  will  also  be  conveyed,  and  a  note  and 
mortgage  are  given  for  the  balance  due,  the  contract  is  entire,  and,  being 
partly  founded  upon  an  illegal  agreement  for  the  conveyance  of  the  lands 
to  be  acquired,  is,  by  the  code  of  California,  wholly  void,  and  the  not« 
and  mortgage  cannot  be  enforced,  though  the  mortgagee,  after  their  ez« 
ecution,  acquired  title  to  the  whole  property. 
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Plcadinq  Illegalttt  of  Consideration.  —  If  an  answer  contains  allega- 
tions which,  if  true,  show  that  a  contract  for  the  sale  of  land  was  founded 
upon  an  illegal  consideration,  this  is  a  sufficient  pleading  of  such  illegal- 
ity, though  the  answer  complains  of  the  non-performance  of  the  contract. 

E.  T.  Hogan,  and  Reddy,  Campbelly  and  Metson,  for  the  ap- 
pellant. 

Goodwin  and  Goodwin,  for  the  respondent. 

Haynes,  C.  This  action  was  brought  to  foreclose  a  mort- 
gage made  by  respondent  to  appellant.  The  note  and  mort- 
gage were  made  March  5, 1888,  the  note  being  for  five  thousand 
dollars,  payable  in  annual  installments  of  five  hundred  dol- 
lars, together  with  annual  interest  on  the  principal  unpaid  at 
ten  per  cent  per  annum.  The  answer  alleged  that  on  Decem- 
ber 22,  1886,  plaintiff  was  in  the  possession  and  actual  occu- 
pancy of  a  certain  ranch  known  as  the  Moffatt  and  Rable 
ranch,  containing  560  acres,  80  acres  of  which  he  had  filed 
upon  under  the  desert-land  act;  that  another  part  of  said 
ranch,  containing  160  acres,  plaintiff  had  filed  upon  under  the 
homestead  act;  and  that  plaintiff  had  title  in  fee  to  the  re- 
maining 320  acres,  but  had  not  made  final  proof  or  payment 
for  either  of  said  tracts  of  government  land;  and  that  plaintiff 
also  owned  certain  personal  property  then  upon  said  ranch, 
consisting  of  horses,  farming  implements,  furniture,  etc.;  that 
on  said  twenty-second  day  of  December,  1886,  plaintiff  and 
defendant  made  an  oral  contract,  whereby  plaintiff  agreed  to 
sell  to  defendant  the  whole  of  said  ranch  and  personal  prop- 
erty for  the  sum  of  $10,000,  and  to  convey  to  defendant  said 
320  acres  to  which  he  had  title,  and  deliver  said  personal 
property,  and  to  put  defendant  in  possession  of  the  whole  of 
the  ranch,  upon  the  payment  of  one  half  of  said  purchase- 
money,  at  which  time  defendant  was  to  execute  to  plaintiff 
his  promissory  note  for  the  remaining  $5,000,  and  a  mortgage 
upon  the  320  acres  so  conveyed  to  him,  to  secure  said  note, 
and  that  plaintiff  further  agreed  to  obtain  title  as  soon  as 
possible  to  said  tracts  of  government  land,  and  as  soon  as  he 
had  done  so,  to  convey  them  to  defendant;  that  on  March  5, 
1887,  he  paid  plaintiff  $5,000;  that  plaintiff  then  conveyed 
to  him  said  320  acres,  and  delivered  to  him  the  possession  of 
all  said  ranch  and  personal  property,  and  defendant  made 
and  delivered  said  note  and  mortgage  upon  which  this  suit 
was  brought;  that  on  the  24th  of  March,  1887,  plaintiff  made 
final  proof  and  payment  upon  said  homestead  entry,  and 
obtained  his  certificate  of  purchase  thereof,  and  on  Septem- 
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ber  24,  1883,  he  made  final  proof  and  payment  under  his 
desert-land  entry,  and  obtained  a  certificate  of  purchase  of 
the  same.  He  further  alleged,  that  prior  to  March  5,  1888, 
and  at  sundry  times  afterwards,  he  demanded  of  plaintiff  a 
conveyance  of  said  desert-land  and  homestead  tracts,  but  that 
plaintiff  then  and  ever  since  refused  to  convey  the  same.  It 
also  appeared  from  the  complaint,  as  well  as  from  the  answer, 
that  on  August  4, 1888,  defendant  paid  on  the  note  and  mort- 
gage $1,040.66.  The  court  found  upon  all  the  issues  raised 
by  the  answer  in  favor  of  defendant,  and  as  conclusions  of  law 
found  that  the  contract  was  entire;  that  it  was  illegal,  so  far 
as  it  related  to  the  homestead  land;  that  plaintiff  and  defend- 
ant were  equally  in  the  wrong  in  entering  into  said  contract; 
that  the  consideration  of  said  note  and  mortgage  could  not  be 
enforced;  and  that  the  action  should  be  dismissed,  without 
costs.  The  appeal  is  taken  from  the  judgment  dismissing  the 
action,  upon  the  judgment  roll  alone. 

That  a  contract  to  sell  and  convey  lands  taken  up  under 
the  homestead  laws,  made  before  final  proof,  is  illegal  and  void 
is  not  disputed:  U.  S.  Rev.  Stats.,  sec.  2262.  The  learned 
counsel  for  appellant  contend,  however,  that  the  oral  agree- 
ment was  void  under  section  1624,  subdivision  5,  of  the  Civil 
Code,  as  well  as  illegal  under  subdivisions  1  and  2  of  section 
1667.  Upon  these  propositions,  they  contend  that  as  all  the 
negotiations,  including  the  offer  of  defendant  to  purchase,  and 
the  acceptance  of  the  offer  by  plaintiff,  were  oral,  the  execu- 
tion of  the  deed  by  plaintiff,  and  of  the  note  and  mortgage  by 
defendant,  on  the  5th  of  March,  1887,  not  only  eliminated  the 
illegal  element  from  the  agreement,  but  that  the  execution  of 
these  instruments  constituted  the  only  contract  between  the 
parties,  and  superseded  the  oral  negotiations  or  stipulations 
concerning  the  matter  or  subject  referred  to  which  preceded 
or  accompanied  their  execution,  and  that  what  the  subject- 
matter  of  the  contract  was  is  to  be  ascertained  from  the  deed 
and  mortgage;  citing  Civ.  Code,  sec.  1625.  There  is  no  doubt 
of  the  correctness  of  counsel's  contention  in  a  case  to  which 
section  1625  of  the  Civil  Code  applies;  but  that  section  has 
never  been  construed  to  prevent  a  defendant  who  has  been 
sued  on  a  promissory  note,  whether  secured  by  mortgage  or 
not,  to  show  by  parol  evidence  a  want,  or  failure,  or  illegality 
of  consideration.  Section  1962  of  the  Code  of  Civil  Procedure 
enumerates  all  the  conclusive  presumptions  of  law,  and  sec- 
tion 1963  of  the  same  code  provides:  "All  other  presumptions 
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are  satisfactory,  if  uncontradicted.  They  are  denominated 
*  disputable  presumptions,'  and  may  be  controverted  by  other 
evidence.  The  following  are  of  that  kind:  ....  21.  That 
a  promissory  note  or  bill  of  exchange  was  given  or  indorsed 

for  a  sufficient  consideration 39.   That  there  was  a 

good  and  sufficient  consideration  for  a  written  contract."  See 
also  Civ.  Code.  sees.  1614,  1615.  Subdivision  2,  section  1962, 
of  the  Code  of  Civil  Procedure,  excepts  from  the  conclusive- 
ness of  a  written  instrument  the  recital  of  a  consideration. 
The  deed  executed  by  the  plaintiff  to  defendant  is  not  in  the 
record,  and  it  cannot  be  presumed  that  it  contained  any 
recital  or  provision  not  necessary  to  its  operation  as  a  convey- 
ance of  the  parcel  of  land  conveyed  thereby.  Even  if  it  did, 
it  would  not  be  conclusive;  for  while  "  the  general  rule  of  law 
is,  that  recitals  in  a  deed  bind  all  persons  who  are  parties 
or  privies  thereto,  it  does  not  extend  to  that  which  is  mere 
description,  or  an  averment  that  is  not  essential ":  Osborne  v. 
Endicott,  6  Cal.  153;  65  Am.  Dec.  498;  Ingersoll  v.  Truehody^ 
40  Cal.  610;  Rhine  v.  Ellen,  36  Cal.  362. 

These  cases  conclusively  show  that  "  the  grantee  may  prove 
by  parol  that  the  consideration  was  wholly  different  from  that 
expressed  in  the  deed,  and  depends  upon  conditions  which 
had  not  happened,  and  might  never  happen."  If,  therefore, 
neither  a  promissory  note  nor  a  deed  excludes  parol  evidence 
of  the  consideration,  it  is  difficult  to  conceive  any  reason  or 
rule  of  law  which  could  have  precluded  the  court  from  receiv- 
ing oral  testimony  showing  the  contract  to  have  been  entire, 
and  that  a  single  consideration  existed  for  the  transfer  of  all 
the  property.  Section  1625  of  the  Civil  Code  did  not  change 
the  law  in  relation  to  written  instruments.  In  Davenport  v. 
MasoUy  15  Mass.  90,  the  court,  after  reciting  the  general  rule 
that  parol  evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  deed,  added:  "But  parol  evidence  may  be  admit- 
ted to  establish  an  independent  fact,  or  to  prove  a  collateral 
agreement  incidentally  connected  with  the  stipulations  of  a 
deed  or  other  written  contract."  See  also  McCrea  v.  Punnort, 
16  Wend.  460;  30  Am.  Dec.  103.  In  the  case  at  bar  the  only 
connection  between  the  deed  and  the  facts  proved  by  parol 
and  found  by  the  court  was  incidental,  and  in  no  way  tended 
to  change  or  contradict  any  part  of  the  deed  essential  to  its 
operation  as  such.  The  facts  that  on  the  same  day  plaintiff 
delivered  the  personal  property,  and  also  put  defendant  in 
possession  of  both  the  tracts  of  government  land,  as  well  as 
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that  conveyed  by  the  deed,  were  quite  sufficient  to  show  a  prior 
agreement  relating  thereto,  and  were  sufficient  acts  of  part 
performance  to  have  made  oral  testimony  of  the  terms  of  such 
agreement  competent  as  a  basis  for  the  specific  performance 
of  it:  Pomeroy  on  Specific  Performance,  sees.  107,  115.  In- 
deed, the  contention  of  counsel,  if  carried  to  its  logical  con- 
clusion, would  defeat  the  equitable  ground  of  relief  based 
upon  part  performance  of  an  oral  agreement,  —  at  least,  in 
cases  where  more  than  one  parcel  of  land  was  agreed  to  be 
conveyed,  after  one  of  them  had  in  fact  been  conveyed.  The 
court,  so  far  as  its  legal  right  to  do  so  was  concerned,  properly 
found  that  the  contract  was  entire,  and  upon  this  record  that 
finding  can  be  questioned  upon  no  other  ground.  Counsel's 
contention  that  the  findings  do  not  support  the  judgment,  and 
that  the  answer  does  not  state  facts  sufficient  to  constitute  a 
defense,  are  based  upon  the  ground  already  discussed,  viz., 
that  the  deed,  note,  and  mortgage  superseded  the  oral  negoti- 
ations which  preceded,  and  that  oral  evidence  of  the  original 
verbal  contract  could  not  be  received  or  considered.  It  is, 
however,  further  urged  that  the  answer  does  not  set  up  either 
illegality  or  want  of  consideration,  but,  on  the  contrary,  com- 
plains of  the  non-performance  of  the  contract  on  the  part  of 
the  plaintiff'.  The  answer  alleges  the  facts  from  which  the 
several  conclusions  mentioned  may  be  drawn,  and  in  a  plead- 
ing they  would  be  mere  conclusions  of  law,  not  necessary  to 
be  alleged.  If  the  answer  had  not  alleged  that  one  of  these 
tracts  of  land  was  taken  up  under  the  homestead  act,  no  ille- 
gality would  have  appeared,  and  the  defense  would  have  been 
non-performance  of  the  contract  on  the  part  of  the  plaintiff. 
The  court,  however,  found  the  contract  to  be  entire,  and  so 
within  section  1608  of  the  Civil  Code,  which  provides:  "If 
any  part  of  a  single  consideration  for  one  or  more  objects,  or 
of  several  considerations  for  a  single  object,  is  unlawful,  the 
entire  contract  is  void."  If  the  illegal  element  had  not  been 
introduced  into  the  oral  contract  of  December,  1886,  defendant 
might  have  successfully  insisted  upon  a  specific  performance 
of  that  contract;  but  if  that  contract  was  illegal,  no  action 
can  be  maintained  upon  unexecuted  portions  of  it,  and  upon 
that  ground,  also,  plaintiff's  action  could  not  be  maintained. 
The  subsequent  acquirement  of  the  land  by  certificate  of  pur- 
chase did  not  confer  a  right  of  action:  Ladda  v.  Hawley,  57 
Cal.  51.  No  error  appearing  upon  the  record,  I  advise  that 
the  judgment  be  affirmed. 
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Temple,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg^ 
ment  is  affirmed. 

McFarland,  J.,  De  Haven,  J.,  Sharpstein,  J. 


Public  Lands—  Aliknability  of  Settlers'  Rights. — It  was  the  policy 
of  Congress,  in  passing  the  pre-emption  and  homestead  laws,  to  confine  their 
benefits  to  actual  settlers  upon  the  public  lands,  and  to  prohibit  all  contracts 
and  undertakings  entered  into  prior  to  the  issuing  of  the  final  certificate  of 
entry,  by  which  the  benefit  of  the  entry  would  inure  directly  or  indirectly 
to  any  third  party;  all  assignments  and  transfers  of  the  pre-emption  right 
are  therefore  null  and  void:  Close  v.  Stuyvesant,  132  111.  607.  This  case  holds 
that  a  title  obtained  in  pursuance  of  an  agreement  to  convey  after  final 
proofs  have  been  made  is  not  sufiQciently  good  to  furnish  the  basis  of  an 
action  for  specific  performance;  but  a  contrary  doctrine  was  announced  in 
Bourne  v.  Wolcott,  1  N.  D.  415,  on  the  ground  that  such  a  title  is  good  against 
all  the  world  except  the  United  States,  and  that,  as  the  question  of  forfeit- 
ure by  reason  of  the  existence  of  a  prior  parol  contract  to  convey  can  only 
be  raised  by  the  United  States,  a  state  court  cannot  anticipate  the  action  of 
the  federal  officers.  The  rule  recognized  by  the  Illinois  case  has  been  ap- 
plied to  contracts  regarding  the  public  lands  of  Texas:  Houston  v.  Killough, 
80  Tex.  296;  and  the  additional  homesteads  of  soldiers:  Nichols  v.  Council, 
61  Ark.  26;  14  Am.  St.  Rep.  20.  But  in  California  a  different  doctrine  con- 
cerning soldiers'  homesteads  prevails:  Montgomery  v.  Pacific  Coast  Land  Bu- 
reau, 94  Cal.  284;  2S  Am.  St.  Rep.  122;  Rose  v.  Nevada  etc.  Wood  Co.,  73  Cal. 
^85;  Stewart  v.  Sutherland,  93  Cal.  270.  A  person  cannot  enter  public  lands 
under  the  pre-emption  laws  in  trust  and  for  the  benefit  of  another,  and  the 
courts  will  not  decree  that  the  title  acquired  by  a  pre-emption  entry  from 
the  government  inured  to  the  benefit  of  any  other  person:  Robiiuion  v.  Jones, 
31  Neb.  20.  On  the  other  hand,  it  has  been  held  that  a  valid  mortgage  of 
iand  entered  as  homestead  may  be  made  by  the  claimant  after  he  has  re- 
ceived his  final  certificate,  and  before  the  patent:  Lewis  v.  Wetlierell,  36 
Mum.  386;  1  Am.  St.  Rep.  674;  before  he  has  made  his  final  proof,  and  re- 
ceived the  certificate  therefor:  Lang  v.  Morey,  40  Minn.  396;  12  Am.  St. 
Rep.  748;  and  even  before  entry  under  the  homestead  act:  Kirkaldie  v.  Lar- 
rabee,  31  Cal.  455;  89  Am.  Dec.  205.  It  seems  difficult,  on  principle,  to  recon- 
cile these  rulings,  as  to  the  permissibility  of  mortgaging  public  lands  to  which 
the  occupant  has  not  obtained  a  perfect  title,  with  the  doctrine  which  pro- 
hibits agreements  to  alienate  those  lands  after  title  is  obtained.  A  future 
transfer  of  title  can  be  arranged  just  as  easily  and  effectually  by  a  mortgage 
which  may  be  foreclosed  after  the  title  is  perfected,  as  by  a  contract  to  con- 
vey, and  the  practical  results  of  the  two  transactions  are  precisely  the  same. 
It  is  true  that  the  occupant,  who  has  made  a  mortgage  with  the  understand- 
ing that  it  is  to  be  foreclosed  after  the  issue  of  the  patent,  might  prove  the 
inherent  illegality  of  tlie  proceeding  as  a  fraudulent  evasion  of  the  land  laws, 
and  thus  defeat  the  foreclosure;  but  as  the  actual  working  of  the  statutory 
prohibition  of  agreements  to  convey  depends  entirely  upon  the  willingness 
■of  the  pat  m tee  to  disclose  the  illegal  promise,  the  situation  of  the  fraudu- 
lent mortgagee  in  the  former  case  seems  to  be  virtually  as  perilous  as  that 
of  the  fraudulent  coiitractee  in  the  latter.  There  is,  accorilin^jly,  no  mora 
reason  for  supposing  that  the  dishonest  capitalist,  against  whose  machina- 
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tions  the  prohibition  was  presamably  directed,  is  more  effectually  deterred 
from  making  the  agreements,  which  it  is  the  policy  of  the  law  to  prevent,  by 
the  knowledge  that  he  cannot  enforce  a  contract  to  convey,  than  he  is  by  the 
knowledge  that  a  mortgage  which  he  holds  may  be  avoided  as  a  colorable 
evasion  of  the  land  laws  of  the  United  States.  For  these  reasons  it  would 
apparently  have  been  more  consistent  to  have  declared  mortgages,  as  well 
as  agreeements  to  convey,  invalid.  The  law  as  at  present  announced  by  the 
authorities  seems  to  be  open  to  the  objection  that  it  allows  that  to  be  done 
indirectly  which  it  forbids  to  be  done  directly.  See,  further,  McCae  v.  Smiih, 
9  Minn.  252,  86  Am.  Dec.  100,  in  which  an  agreement  that  an  advance 
should  be  a  lien  on  the  land  was  held  to  be  illegal;  and  Woodbwy  v.  Dorman, 
15  Minn.  338,  in  which  a  similar  doctrine  was  announced.  But  both  of  these 
cases  were  overruled  in  Jones  v.  Tainter,  15  Minn.  512.  As  to  conveyances 
of  pre-emptioners'  interests  generally,  see  note  to  Tyler  t.  Oreen,  87  Am. 
Dec.  133,  134. 

Evidence  as  to  Consideration,  showing  it  to  be  illegal,  may  always  be 
given:  Patton  v.  Oilmer,  42  Ala.  548;  94  Am.  Dec.  665;  or  showing  it  to  be 
different  from  that  named  in  the  writing;  Orovea  v.  Steel,  2  La.  Ann.  480; 
46  Am.  Dec.  551;  Rockhill  v.  Spi-agga,  9  lud.  33;  68  Am.  Dec.  607. 

Entire  Contract  is  founded  upon  an  indivisible  consideration,  part  of 
which  is  illegal:  Filaon  v.  Himes,  5  Pa.  St.  452;  47  Am.  Dec.  422.  But  if, 
for  good  and  valid  consideration,  one  promises  to  do  two  things,  one  legal 
and  the  other  illegal,  the  former  is  binding,  unless  the  two  are  so  mingled 
and  bound  together  tiiat  they  cannot  be  separated,  in  which  case  th«  whole 
ia  void:  Banauer  v.  Gray,  25  Ark.  350;  99  Am.  Deo.  226. 
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Ward  v.  Marshall, 

[96  California,  166.] 

Public  Officers — Salary. — An  Officer  Shspended  from  Offiok  nnder 
and  by  virtue  of  a  judgment  convicting  him  of  willful  misconduct  in 
office  is,  upon  the  reversal  of  the  judgment,  entitled  to  his  salary  dnr. 
ing  the  period  of  such  suspension,  though  the  statute  provided  that 
during  his  suspension  the  office  must  be  filled  as  in  case  of  a  vacancy, 
and  it  was  so  filled,  and  the  salary  paid  to  the  incumbeuL 

JuDOMisNT. — Tub  Effect  of  the  Rbiversal  of  a  Judombnt  is  to  leave 
the  parties  where  they  stood  before  its  rendition. 

Public  Offickrs. — The  Right  to  Receive  the  Salary  is  as  Inoidbnt 
which  attends  the  legal  title  to  the  office. 

Raleigh  Barcar^  for  the  appellant. 

0.  P.  Dobbins,  for  the  respondent. 

De  Haven,  J.  The  plaintiff  was  a  justice  of  the  peace 
within  the  county  of  Solano,  and  on  April  29,  1889,  was  ac- 
cused by  the  grand  jury  of  that  county  of  willful  misconduct 
in  oflBce.     He  was  tried  upon  this  accusation,  and  convicted;. 
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and  on  June  17, 1889,  the  superior  court  made  and  entered  its 
judgment  in  the  proceeding,  removing  him  from  his  office.  In 
December  following,  the  plaintiflf  took  an  appeal  to  this  court 
from  that  judgment,  and  on  September  10,  1890,  the  judg- 
ment was  reversed.  One  of  the  grounds  for  the  reversal  was, 
that  the  accusation  against  plaintiff  did  not  state  facts  suffi- 
cient to  authorize  the  judgment:  People  v.  Ward  85  Cal.  585. 
On  July,  22,  1889,  the  board  of  supervisors  of  the  county 
appointed  one  Parker  to  the  office  from  which  plaintiff  had 
been  removed  by  the  judgment  of  the  superior  court.  Parker 
qualified  and  discharged  the  duties  of  such  office  until  the 
judgment  removing  plaintiff  was  reversed  by  this  court,  and 
the  county  paid  to  him  the  amount  of  the  salary  of  such 
office  during  that  period. 

The  defendant  here  is  the  auditor  of  Solano  County,  and 
this  is  a  proceeding  to  compel  him  to  draw  his  warrant  on 
the  treasurer  of  that  county,  in  favor  of  plaintiff,  for  the 
salary  attaching  to  the  office  referred  to,  between  the  date  of 
the  judgment  of  the  superior  court  removing  plaintiff  there- 
from and  the  reversal  of  that  judgment  by  this  court. 

The  superior  court  gave  judgment  in  favor  of  defendant, 
and  the  plaintiff  appeals. 

It  will  be  seen  from  the  foregoing  statement  of  facts  that 
the  sole  question  for  decision  here  is,  whether  appellant  is 
entitled  to  the  salary  of  the  office  to  which  he  was  elected, 
and  for  which  he  had  duly  qualified,  during  the  time  he  was 
suspended  from  the  performance  of  its  duties  by  the  erroneous 
judgment  of  the  superior  court. 

It  is  claimed  by  respondent  that,  under  section  770  of  the 
Penal  Code,  which  provides  for  an  appeal  from  a  judgment 
of  removal  from  office,  this  question  must  be  answered  in  the 
negative.  That  section  is  as  follows:  "From  the  judgment 
of  removal  an  appeal  may  be  taken  to  the  supreme  court,  in 
the  same  manner  as  from  a  judgment  in  a  civil  action;  but 
until  such  judgment  is  reversed,  the  defendant  is  suspended 
from  his  office.  Pending  the  appeal,  the  office  must  be  filled 
as  in  case  of  a  vacancy."  This  section  does  very  clearly  pro- 
vide that  until  the  judgment  of  removal  is  reversed  the 
defendant  in  the  proceeding  is  suspended  from  his  office,  and 
that,  pending  the  appeal,  the  office  must  be  filled  as  in  case 
of  a  vacancy,  but  there  is  nothing  in  this  provision  incon- 
sistent with  the  right  of  such  officer  to  receive  the  salary 
attached  to  his  office  if  the  final  judgment  in  the  proceeding 
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Bhall  be  in  his  favor.  The  section  must  be  construed  as  a 
whole,  and  the  first  sentence  thereof,  which  gives  to  a  defendant 
in  such  a  proceeding  the  right  to  appeal  from  the  judgment, 
must  be  allowed  to  accomplish  its  obvious  purpose.  Nothing 
can  be  clearer  than  that  the  legislature  by  this  provision 
intended  that  the  rights  of  a  defendant  in  such  a  proceed- 
ing—  his  right  to  hold  the  office  and  receive  its  emoluments  — 
should  not  be  finally  determined  against  him  by  the  judgment 
of  the  superior  court;  and  the  right  of  appeal  given  by  this 
section,  in  the  absence  of  a  clear  and  explicit  declaration  to 
the  contrary,  must  be  held  to  secure  to  a  defendant,  if  suc- 
cessful upon  such  appeal,  the  usual  results,  which,  as  between 
the  parties  to  it,  flow  from  the  reversal  of  a  judgment,  to  wit, 
the  restoration  of  all  rights  which  had  been  taken  from  him 
by  such  erroneous  judgment.  The  effect  of  a  reversal  of  a 
judgment  is  to  leave  the  parties  where  they  stood  before  its 
rendition:  Phelan  v.  San  Francisco,  9  Cal.  16;  Crispen  v.  Han- 
novan,  86  Mo.  168;  Elliott's  Appellate  Procedure,  sec.  580. 

And  this  was  the  efi'ect  of  the  reversal  of  the  judgment  in 
the  proceeding  brought  by  the  people  of  the  state  to  remove 
plaintiff"  from  his  office,  and  he  then  became  entitled  to  re- 
cover the  salary,  of  which  he  had  been  deprived  by  the 
erroneous  judgment  of  the  superior  court.  The  right  to 
receive  such  salary  was  not  finally  lost  to  him  by  such 
judgment,  but  only  suspended  during  the  period  that  it  re- 
mained unreversed.  The  plaintiff^,  by  virtue  of  his  election 
and  qualification  as  justice  of  the  peace,  became  entitled  to 
the  salary  attached  to  such  office  during  the  term,  if  he  should 
live  so  long,  and  was  not  guilty  of  any  misconduct  for  which 
he  should  be  removed,  or  did  not  otherwise  forfeit  his  legal 
title  to  such  office.  The  right  to  receive  the  salary  is  an  in- 
cident which  attaches  itself  to  the  legal  title  to  the  office: 
People  v.  Smyth,  28  Cal.  21;  Burke  v.  Edgar,  67  Cal.  182;  Peo- 
ple V.  Potter^  63  Cal.  127;  Fitzsimvions  v.  City  of  Brooklyn,  102 
N.  Y.  536;  55  Am.  Rep.  835;  Andrews  v.  Portland,  79  Me.  484; 
10  Am.  St.  Rep.  280.  And  when  an  officer  is  accused  of  mis- 
conduct in  office,  and  an  action  brought  to  remove  him  there- 
from, the  question  of  his  guilt  or  innocence  can  only  be 
determined  by  the  final  judgment  in  the  proceeding;  and 
when,  in  the  action  brought  against  plaintiff",  it  was  finally 
adjudged  that  he  was  not  guilty  of  the  misconduct  charged 
against  him,  or  tl)at  the  accusation  itself  did  not  state  facta 
which  would  justify  his  removal,  the  litigation  was  then  ter- 
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minated  in  his  favor,  and  it  would  be  unreasonable  to  hold 
that  notwithstanding  the  final  judgment,  to  the  effect  that  he 
had  done  nothing  to  warrant  his  removal  from  office,  yet  he 
had,  by  the  erroneous  and  reversed  judgment,  been  deprived 
of  all  that  made  the  office  of  any  pecuniary  value. 

The  fact  that  during  the  time  of  this  suspension  from  office 
its  duties  were  performed  by  a  person  properly  appointed  for 
that  purpose,  and  that  the  county  has  paid  him  the  salary, 
does  not  affect  the  right  of  plaintiff  to  recover.  He  was, 
without  fault  on  his  part,  and  against  his  consent,  released 
from  the  performance  of  the  duties  of  such  office  for  the  period 
named:  Fitzsimmons  v.  City  oj  Brooklyn,  102  N.  Y.  536;  65 
Am.  Rep.  835;  Andrews  v.  Portland^  79  Me.  485;  10  Am.  St 
Rep.  280. 

Judgment  reversed.  

Offickrs  —  Salart.  — Officer  of  a  city  may  recover  his  salary  daring  ft 
time  when  he  has  been  wrongfully  removed  from  the  office,  though  the  city 
paid  snch  salary  to  the  incumbent  of  the  office  who  held  it  during  the  period 
of  his  suspension:  Andrews  v.  Portland,  79  Me.  484;  10  Am.  St.  Rep.  280, 
and  note  containing  a  review  of  the  authorities. 

Appeal  —  Effect  of  Reversal  of  JaDOMKNT.  —  Reversal  of  judgment 
restores  parties  to  their  original  rights,  so  far  as  this  can  be  done  without 
prejudice  to  the  rights  of  third  parties:  McJiUon  v.  Lovt,  13  111.  486;  64 
Am.  Dec.  449;  Tarleton  v.  Ooldthwaite,  23  Ala.  346;  58  Am.  Dec.  296. 

Officers.  —  Salary  is  an  incident  of  office,  and  belongs  to  the  person  hold* 
ing  the  legal  title  to  the  office:  State  v.  Garr,  129  Ind.  44;  28  Am.  St.  Rep. 
163. 


Delano  u  Jaooby. 

[96  California,  275.  ] 

Plvadino.  —  Gbnsral  Denial,  when  the  CoifPLAiNT  i3  VsRiriED,  and 
the  answer  also  contains  specific  denials,  raises  no  issue. 

C!o-TEN  ANCT.  —  PAYMENT  TO  EiTHEB  OF  Two  PAYEES  named  in  a  promissory 
note  extinguishes  it. 

Deeds  —  Registry  Acrj.  —  A  Power  of  Attorney  to  convey  real  prop- 
erty, otherwise  valid,  is  good  between  the  parties,  whether  acknowledged 
and  recorded  or  not. 

Power  of  Attorney,  when  Authorizes  a  Convey ancb.  — Mere  authority 
to  sell  does  not,  as  a  general  rule,  in  the  absence  of  any  words  or  circum- 
stances qualifying  the  language,  empower  the  attorney  to  execute  a 
conveyance. 

Principal  and  Agent  —  Ratification.  —  Though  a  power  of  attorney  to 
sell  land  does  not  authorize  a  conveyance  to  be  made,  yet  if  the  agent) 
acting  under  the  power,  makes  a  conveyance  aa  well  aa  a  sale,  and  th« 
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principal,  being  informed  thereof,  approves  what  has  been  done  in  his 
name,  and  accepts  notes  and  mortgages  given  by  the  purchaser,  and  in- 
sists upon  their  payment,  he  ratifies  the  conveyance,  and  the  effect  of 
the  power  of  attorney  under  which  the  agent  acted  becomes  immaterial. 

Vkndob  and  Vendee  —  Right  op  Former  to  Ratify  Transfer. — A 
vendee  cannot  escape  from  the  obligation  to  pay  notes  given  by  him  for 
the  purchase  price  of  real  property  on  the  ground  that  the  conveyance 
to  him  was  made  by  a  person  acting  for  the  vendor  without  previous 
authority,  if  the  vendor,  after  knowledge  of  such  conveyance,  ratifies  it, 
and  the  vendee  has  taken  and  held  possession  for  several  years  under 
the  conveyance  to  him,  which  he  claims  was  not  authorized. 

Rescission. — If  a  Vendor  Induces  the  Purchase  of  Real  Property 
BY  REPRESBNTiNa  that  he  will  do  certain  acts,  and  discontinues  those 
acts,  but  the  vendees  remain  in  possession  of  the  property,  and  make 
further  payments  thereon,  ask  extensions  of  time  in  which  to  make  other 
payments,  it  is  too  late  for  them  to  rescind  their  contract  of  purchase. 

Chapman  and  Hendrick,  and  Henry  Bleecker,  for  the  appel- 
lants. 

Anderson^  Fitzgerald^  and  Anderson,  Anderson  and  Ander- 
son, F.  W.  Sanborn,  and  Victor  Montgomery,  for  the  respond- 
ents. 

Paterson,  J.  On  September  12,  1887,  Culver,  claiming  to 
act  under  a  power  of  attorney  from  Delano,  sold  and  conveyed 
a  tract  of  land  owned  by  himself  and  Delano  to  Jacoby  et  al. 
By  the  terms  of  the  agreement,  the  purchasers  were  to  pay 
off  a  prior  mortgage  of  five  thousand  dollars,  and  the  sum  of 
thirteen  thousand  dollars,  six  thousand  dollars  of  which  were 
paid  in  cash.  Of  the  remaining  seven  thousand  dollars,  three 
thousand  five  hundred  dollars  were  to  be  paid  in  one  year,  and 
the  remainder  in  two  years,  with  interest  at  ten  per  cent. 
Two  notes  were  given  by  the  purchasers  for  three  thousand 
five  hundred  dollars  each,  one  payable  in  one  year  and  the 
other  in  two  years,  and  payment  thereof  was  secured  by  a 
mortgage  on  the  lands  sold. 

Case  No.  10111  is  an  action  for  the  recovery  of  the  amount 
due  on  these  two  notes,  and  to  foreclose  the  mortgage  given  as 
security  for  the  payment  thereof.  The  answer  in  that  case 
consists, —  1.  Of  a  general  denial;  2.  Allegations  that  Delano 
and  Culver  never  had  title  to  the  lands,  or  any  portion  of  the 
same,  and  as  soon  as  they  discovered  this  fact,  and  before  the 
commencement  of  this  action,  they  rescinded  the  contract,  and 
offered  to  restore  to  the  plaintiff  and  Culver  everything  of 
value  they  had  received  under  the  contract;  3.  That  the  de- 
fendants were  induced  to  enter  into  the  agreement  by  false 
and  fraudulent   representations  (which   are   specifically  set 
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forth),  and  that  within  a  reasonable  time  after  they  discov- 
ered the  facts,  the  defendants  rescinded  the  contract,  and 
offered  to  restore  to  plaintiff  and  Culver  everything  of  value 
they  had  received  under  the  contract;  4.  That  the  defendants 
were  induced  to  enter  into  the  agreement  by  reason  of  the 
promise  of  plaintiff  and  Culver  that  said  Culver  would  imme- 
diately "commence  to  erect  five  cottages  on  the  tract  of  land 
known  as  the  Culver  Hotel  tract,  being  lands  adjoining  the 
lands  above  mentioned,"  water  and  light  the  streets,  and  keep 
them  watered  and  lighted,  open  and  maintain  a  hotel  on  said 
hotel  tract,  etc.;  that  they  have  kept  and  performed  all  the 
conditions  on  their  part,  but  none  of  the  promises  made  by 
plaintiff  and  Culver  have  been  fulfilled,  and  by  reason  thereof 
the  consideration  for  the  note  has  wholly  failed;  that  within 
a  reasonable  time  after  the  non-fulfillment  of  the  conditions 
of  the  contract  they  demanded  the  return  of  the  notes,  and 
offered  to  return  to  plaintiff  and  Culver  everything  of  value 
they  had  received  from  them  under  the  contract. 

Case  No.  10712  in  an  action  brought  by  Jacoby  et  al.,  the 
purchasers  referred  to,  for  an  accounting  of  all  moneys  paid 
by  the  plaintiffs  on  account  of  the  purchase-money  of  the 
lands,  and  for  the  delivery  and  cancellation  of  the  notes  and 
mortgages.  The  complaint  consists  of  allegations  essentially 
the  same  as  those  made  in  the  answer  above  referred  to. 

The  court,  in  its  findings,  negatived  all  of  the  allegations 
made  by  Jacoby  et  al.,  and  judgment  in  each  case  was  ren- 
dered in  favor  of  Delano,  in  accordance  with  his  prayer. 

It  is  cliiimed  by  appellants  that  there  is  no  evidence  to 
support  the  finding  of  the  court  that  Delano  is  the  owner  and 
holder  of  the  notes  and  mortgage.  But  the  complaint  alleged 
that  "on  or  about  the  twenty-fourth  day  of  September,  1887, 
the  said  C.  Z.  Culver  transferred  and  assigned  for  a  valuable 
consideration  all  his  right,  title,  and  interest  in  said  two 
promissory  notes  to  plaintiff,  and  plaintiff  is  now  the  holder 
and  sole  owner  thereof,"  and  there  is  no  denial  of  this  allega- 
tion in  the  answer.  There  is,  it  is  true,  a  general  denial,  but 
as  the  complaint  was  verified,  and  the  defendant  niade  many 
specific  denials,  the  general  denial  must  be  treated  as  having 
raised  no  issue.  Furthermore,  plaintiff  and  Culver  are  named 
in  the  notes  as  payees.  Payment  to  either,  therefore,  with  or 
without  suit,  will  extinguish  the  debt:  Civ.  Code,  sec.  1475; 
Lyman  v.  Gedney,  114  111.  388;  55  Am.  Rep.  871;  Henry' 
V.  Mi.  Pleasant,  70    Mo.    500.     Culver    was    made    a   party 
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defendant  in  the  second  action,  and  will  be  bound  by  the 
judgment. 

Appellants  contend  that  the  power  of  attorney  from  Delano 
to  Culver  was  wholly  insufficient  to  authorize  the  latter  to  ex- 
ecute a  deed.     It  reads  as  follows: — 

"  I  do  hereby  appoint  C.  J.  Culver  my  agent  and  attorney 
in  fact,  with  full  power  and  authority  to  sell  my  interest  when 
he  sells  his  own  in  that  lot  or  parcel  of  land  situate  in  the 
county  of  Los  Angeles.  [Here  follows  particular  description 
of  the  property  to  be  sold.]  1  hereby  give  my  said  agent  and 
attorney  as  full  power  and  authority  to  sell  said  premises  as 
I  myself  have,  and  do  ratify  and  confirm  all  that  he  may  law- 
fully do  in  the  premises. 

"  Given  under  my  hand  and  seal  this  twenty-third  day  of 
July,  1887. 

[seal]  "  C.  Delano." 

Following  the  signature  is  a  certificate  of  acknowledgment 
in  these  words: — 
*'  State  of  Ohio,  Knox  County,  S8. 

'*  Personally  appeared  before  me  C.  Delano,  and  acknowl- 
edged signing  and  sealing  of  this  power  of  attorney  to  be  his 
voluntary  act  and  deed. 

"  Given  under  by  hand  and  official  seal  this  twenty-third 
day  of  July,  A.  D.  1887. 

[seal]  "John  S.  Braddock,  Notary  Public." 

This  power  of  attorney  was  recorded  in  the  office  of  the 
city  recorder  of  Los  Angeles  County,  August  2,  1887.  It  is 
said  that  as  the  acknowledgment  was  insufficient  to  prove  the 
power  of  attorney  or  entitle  it  to  record,  it  was  not  construc- 
tive notice  to  anybody.  We  do  not  understand  the  intended 
force  of  this  suggestion.  If  the  power  of  attorney  was  other- 
wise valid,  it  was  good  as  between  the  parties  to  the  transac- 
tion, whether  recorded  or  not. 

There  is  an  apparent  conflict  of  authority  on  the  question 
as  to  what  is  necessary  in  a  power  of  attorney  for  the  sale  of 
land  to  authorize  the  attorney  to  execute  and  deliver  a  deed 
to  the  purchaser.  Each  case  must  be  decided  upon  its  own 
peculiar  circumstances:  McNeil  v.  Shirley,  33  Cal.  206;  Rvr- 
tenherg  v.  Main^  47  Cal.  220;  Hemstreet  v.  Burdick,  90  111. 
444.  As  between  the  parties  to  the  transaction,  it  is  proper 
to  consider  their  situation  at  the  time  of  the  execution  of  the 
letter,  and  their  intention  is  to  be  gathered  from  the  words  of 
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the  instrument,  and  all  the  circumstances  under  which  it  waa 
written  and  acted  upon. 

"The  vendor  may  be  unwilling  to  deal  with  a  particular 
proposed  purchaser  on  any  terms.  He  may  consider  him  pe- 
cuniarily unable  to  comply  with  the  contract,  even  if  the  title 
prove  satisfactory,  and  he  may  decline  to  bind  himself  to  con- 
vey to  such  a  purchaser  at  the  end  of  the  time  necessary  to 
examine  the  title,  because  he  might  thereby  in  the  mean  time 
lose  an  opportunity  to  sell  to  some  other  person  who  might 
desire  to  purchase,  and  in  whose  good  faith  and  ability  to  pay 
he  reposed  entire  confidence":  Duffy  v.  Hobson,  40  Cal.  245; 
6  Am.  Rep.  617.  So  the  general  rule  is,  that  a  mere  author- 
ity "to  sell,"  in  the  absence  of  any  other  words  or  circum- 
stances qualifying  the  language,  would  not  confer  upon  the 
agent  the  power  to  determine  these  matters  for  his  principal. 
There  are  some  exceptions  to  the  rule:  1  Am.  &  Eng.  Ency. 
of  Law,  360,  and  cases  there  cited. 

In  this  case,  Delano  and  Culver  were  joint  owners  of  the 
property.  Culver  lived  in  this  state,  Delano  in  Ohio,  and  the 
latter  had  the  utmost  confidence  in  the  former.  The  language 
of  the  letter  is  emphatic,  and  carries  with  it  the  conviction 
that  Delano  intended  that  Culver  should  do  something  more 
than  merely  find  a  purchaser  for  him.  Culver  was  intending 
to  sell  and  convey  his  interest  in  the  land,  and  Delano  evi- 
dently intended  at  the  same  time  to  dispose  of  and  convey 
his  own  interest  through  Culver.  Within  a  month  after  the 
Eale,  Culver  visited  Delano  at  Mt.  Pleasant,  Ohio,  and  there 
made  a  report  of  iheir  joint  transactions  in  land  in  California, 
including  the  transaction  under  consideration.  Delano  does 
not  appear  to  have  been  at  all  surprised  to  find  that  Culver 
had  taken  the  notes  and  mortgage,  and  must  have  known 
from  this  fact  that  he  had  given  a  deed  to  the  purchasers.  It 
is  contended  by  the  appellants  that  Delano  denied  that  he 
had  given  Culver  authority  to  act  for  him,  but  an  examina- 
tion of  his  testimony  reveals  the  fact  that  he  had  repudiated 
merely  the  right  of  Culver  to  make  any  representations  as  to 
what  would  be  done  in  or  about  the  premises.  He  never  re- 
pudiated his  right  to  sell,  nor  has  he  ever  expressed  any  dis- 
satisfaction with  the  terms  of  the  sale  or  the  execution  and 
delivery  of  the  deed.  His  denial  of  the  right  of  Culver  to 
make  the  representations  alleged  becomes  immaterial,  in  view 
of  the  finding  of  the  court  that  the  representations  made  by 
Culver  were  neither  fraudulent  nor  false. 
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We  find  nothing  in  the  authorities  upon  which  appellants 
rely  tliat  is  opposed  to  the  views  we  have  expressed. 

But  if  it  be  conceded  that  the  power  of  attorney  was  defect- 
ive or  insufficient  to  authorize  a  conveyance,  the  vendors, 
under  the  facts  shown,  would  be  estopped  from  claiming  that 
Culver's  acts  were  without  authority.  The  latter  claimed  the 
right  to  convey,  and  acted  upon  such  claim.  Delano  ratified 
his  acts  by  approving  the  report  which  he  made,  by  accepting 
the  notes  and  mortgage,  and  by  insisting  upon  payment  of 
the  balance  of  the  purchase  price:  2  Herman  on  Estoppel, 
Bees.  792,  793;  Simson  v.  Eckstein,  22  Cal.  595;  Borel  v.  RoU 
lim,  30  Cal.  413.  Equitable  estoppels  must  be  mutual,  and 
if  the  vendor  cannot  refuse  to  convey  after  receiving  and  ac- 
cepting the  benefit  of  the  act  done  by  the  agent,  it  would  be 
inequitable  to  permit  the  vendee,  after  taking  and  holding 
possession  for  several  years,  maliing  payments  and  otherwise 
treating  the  contract  as  valid,  to  take  advantage  of  the  defect 
in  the  agent's  original  grant  of  authority.  If  the  vendor  can- 
not repudiate  the  ratified  act  of  his  agent  after  the  property 
has  increased  in  value,  the  vendee  should  not  be  permitted  to 
escape  from  the  efi'ect  of  the  act  so  ratified  after  the  property 
has  decreased  in  value.  A  similar  question  was  passed  upon 
in  a  recent  and  well-considered  case,  wherein  Mr.  Justice 
McFarland,  expressing  the  views  of  the  court,  said:  "The 
court  does  not  find  whether  or  not  Meux  signed  the  contract 
or  was  a  party  to  it;  but  the  evidence  clearly  shows  that  he 
ratified  it  as  soon  as  his  co-vendor  informed  him  of  it,  and 
soon  afterwards,  when  he  came  to  Fresno,  *  again  ratified  the 
sale  between  the  parties,  and  talked  with  the  purchasers  about 
it.'  Again,  when  the  deferred  payments  became  due,  he 
asked  the  vendees  for  the  money,  and  they,  making  no  ob- 
jection of  any  kind,  simply  asked  for  some  delay  until  they 
could  make  arrangements  to  pay.  They  proposed  at  one 
time  to  give  a  mortgage,  and  then  concluded  not  to  do  so.  And 
finally  Meux  united  with  Glenn  in  executing  and  tendering  a 
deed.  This  was  a  complete  ratification,  and  he  would  have 
been  estopped  from  making  a  defense  for  himself  which  plain- 
tiff seeks  to  suggest  for  him." 

There  is  no  conflict  between  the  decision  in  the  case  just 
referred  to  and  the  one  rendered  in  Salfield  v.  Sutter  Co.  Land 
etc.  Co.,  94  Cal.  546,  and  the  facts  in  the  latter  case  were  en- 
tirely different  from  those  shown  by  the  record  herein. 

The  contention  that  the  court's  finding  that  Culver  made 
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no  false  or  fraudulent  representations  is  against  the  evi- 
dence cannot  be  sustained,  unless  we  discredit  and  discard 
the  testimony  of  Culver,  and  this  we  have  no  right  to  do. 
The  credibility  of  the  witness  is  always  a  matter  for  deter* 
mination  in  the  court  below. 

It  is  not  clear  that  the  alleged  representations,  if  proved^ 
would  constitute  a  defense  to  the  action:  Kerr  on  Fraud  and 
Mistake,  89;  Jefferson  v.  Hewitt,  95  Cal.  535;  but  if  conceded 
to  be  true,  and  sufficient  to  avoid  the  sale,  appellants  are  not 
entitled  to  a  rescission.  The  representations  alleged  were 
made  in  July,  1887.  The  deed  was  executed  and  delivered 
in  September  of  the  same  year.  Immediately  thereafter,  the 
purchasers  went  into  possession  of  the  land,  surveyed  and 
divided  it  into  blocks  and  lots,  laid  out  streets  and  alleys. 
Maps  thereof  were  recorded  in  the  office  of  the  county  re- 
corder, and  several  lots  were  sold  in  accordance  therewith. 
Within  two  weeks  after  the  transaction  was  closed,  Culver 
ceased  sprinkling  the  streets,  and  within  two  months  there- 
after ceased  lighting  the  streets.  He  made  no  attempt  t« 
proceed  with  the  improvements  he  said  he  would  make,  and 
in  May,  1888,  he  made  an  assignment  for  the  benefit  of  his 
creditors,  thus  acknowledging  his  inability  to  carry  out  his 
promises.  In  March,  1888,  the  purchasers  paid  three  thou- 
sand dollars  on  the  five-thousand-dollar  mortgage,  and  in  Sep- 
tember, 1888,  they  asked  for  an  extension  of  three  months' 
additional  time  in  which  to  pay  the  three  thousand-five-hun- 
dred-dollar notes.  Whether  this  request  was  granted  does 
not  appear  in  the  testimony,  but  we  think  the  court  was  jus- 
tified in  finding  it  was,  because  it  does  appear  that  no  action 
was  brought  to  enforce  payment  of  the  same  until  March  27, 
1889.  No  complaint  whatever  was  made  by  the  purchasers 
until  January  22,  1889,  when  Mr.  Tl)orne,  manager  for  the 
syndicate  purchasers,  wrote  to  Mr.  Delano,  inquiring  whether 
the  promises  made  by  Culver  were  to  be  fulfilled.  The  no- 
tice of  rescission  was  not  served  upon  Delano  until  March  26, 
1889.  By  these  acts  and  omissions  the  purchasers  recognized 
the  validity  of  the  notes  and  mortgages  in  suit  {Grynies  v. 
Sanders,  93  U.  S.  55),  and  waived  their  right  of  rescission  of 
the  contract:  Civ.  Code,  sec.  1691;  Marstony.  Simpson,  54  Csi\. 
189;  Bailey  v.  Fox,  78  Cal.  389;  Schiffer  v.  Dietz,  83  N.  Y. 
300. 

The  failure  of  Delano  to  execute  a  release  of  the  mortgage, 
80  far  as  it  affected  the  lots  sold,  did  not  warrant  a  rescission 
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of  the  contract.  By  the  terms  of  the  mortgage,  the  vendors 
were  to  "  release  any  particular  lot  or  lots  of  such  subdivision 
from  the  lien  of  this  mortgage,  upon  payment  to  them  of  such 
amount  for  each  anci^every  lot  so  to  be  released  as  is  ex- 
pressed by  the  quotient,  taken  in  dollars,  obtained  by  dividing 
the  entire  sum  due  upon  said  promissory  notes  at  the  date  of 
executing  such  release  by  the  entire  number  of  lots  into  which 
said  mortgaged  premises  shall  have  been  so  subdivided  ac- 
cording to  said  map  or  plat  so  filed."  Delano  was  not  told 
into  how  many  lots  the  tract  had  been  divided,  nor  was  any 
offer  made  to  pay  him  at  any  place  or  time  any  sum  of  money 
whatever.  The  number  of  lots  into  which  the  tract  was  to 
be  divided  was  a  matter  entirely  within  the  discretion  of  the 
purchasers,  and  it  was  their  duty  to  tender  the  amount  due 
on  account  of  the  release  requested.  Furthermore,  it  ap- 
pears in  the  record  that  the  bank  released  the  lots  from  the 
lien  of  the  mortgage,  and  that  Culver,  acting  for  himself  and 
as  agent  for  Delano,  did  the  same  thing. 
The  judgments  and  the  orders  are  aflSrmed. 

Deeds  —  Acknowlkdoment.  —  A  deed  is  valid  between  the  parties  with- 
out attestation  or  acknowledgment:  Wood  v.  Qfuipin,  13  N.  Y.  509;  67  Am. 
Dea  62.  The  acknowledgment  is  only  necessary  to  entitle  the  deed  to  be 
admitted  to  record:  Westha/er  r,  PaUergotit  120  Ind.  459;  16  Am.  St.  Rep. 
330. 

Powers  or  Attornkt.  —  The  power  to  convey  is  implied  in  the  power  to 
"sell  "real  estate,  if  such  a  construction  is  consistent  with  the  general  terms 
of  the  instrument  conferring  the  power:  Valentine  v.  Piper,  22  Pick.  85;  33 
Am.  Dec.  715;  Alexander  v.  WaUer,  8  Gill,  239;  50  Am.  Dec  688;  Nobleboro 
v.  Clark,  68  Me.  87;  28  Am.  Rep,  22. 

AoBNCT.  — Ratification,  Effect  of:  See,  generally,  note  to  AtUe  v.  Bar- 
tholomew, 6  Am.  St.  Rep.  109-114. 

Vendor  and  Furomasbr.  —  Right  ok  Vendee  to  Rescind:  See  note  to 
Richardi'on  v.  McKiiison,  12  Am.  Dec  312-314.  To  avoid  a  contract  for  the 
purchase  of  land  on  the  ground  of  fraud  on  the  part  of  the  vendor,  the  ven- 
dee munt  repudiate  the  contract  and  demand  its  rescission  immediately  upon 
discovering  the  fraud;  and  if,  after  such  discovery,  he  remains  quietly  in 
possession  for  a  long  time,  he  cannot  afterwards  avoid  the  contract:  Blai  v. 
Bear  River  etc  Mining  Co.,  20  Cal.  602;  81  Am.  Dec  132.  If  the  vendee 
deals  with  the  property  as  his  own,  and  endeavors  to  dispose  of  it,  he  will 
be  darned  to  have  waived  his  right  to  rescind:  Marshall  r.  OUinan,  47  Minn. 
13L 
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[96  California,  298.] 

LkiTDVOKD  AUTD  Tenaht.  —  An  Acttion  FOR  Rent  cannot  be  sustained  nnlesa 
the  relation  of  landlord  and  tenant  has  existed  between  the  plaintiff  and 
the  defendant. 

Lis  Pkndkns.  — The  Holder  or  an  Unrecorded  Deed  cannot  be  affected 
by  a  judgment  in  a  suit  brought  by  his  grantor  after  the  execution  of 
the  deed,  though  the  notice  of  the  pendency  of  the  suit  is  filed  and  re- 
corded before  such  deed.  The  holder  of  an  unrecorded  conveyance, 
made  before  the  commencement  of  an  action,  cannot  be  regarded  as  a 
purchaser  pendente  lite.  v 

Unrecorded  Convetancbs  are  Valid  against  all  persons,  except  subse- 
quent  purchasers  and  mortgagees  in  good  faith  and  for  a  valuable  con. 
sideration. 

UintECOROED  CONVETANCES  —  SUBSEQUENT   PURCHASERS,  WhO  ARE  NOT.  — 

One  who  brings  and  successfully  maintains  an  action  to  have  the  defend* 
ant  declared  to  hold  property  in  trust,  and  to  compel  a  conveyance 
thereof,  is  not  a  subsequent  purchaser,  and  no  title  he  may  acquire  by 
Tirtue  of  the  judgment  in  such  action,  and  a  conveyance  made  pursuant 
thereto,  can  have  precedence  over  an  unrecorded  conveyance  made  by 
the  defendant  before  the  suit  was  brought. 

JVSOMBNT  IS  CoNCLuyiTE  ONLY  BETWEEN  the  parties  and  their  successors  in 
interest  by  title  subsequent  to  the  commencement  of  the  action. 

Trustee,  Purchaser  from.  —  If  a  conveyance  is  made  by  one  who,  in  an 
action  begun  after  it  was  executed,  is  adjudged  to  have  held  the  prop- 
erty in  trust,  the  grantee  is  not  bound  to  assu  ne  the  burden  of  proving 
that  he  was  a  purchaser  in  good  faith  and  for  a  valuable  consideration, 
in  a  contest  with  the  holder  of  title  acquired  under  the  judgment  in 
■ach  action.  The  grantee  not  being  a  party  to  the  action,  it  could  not 
affect  him,  nor  establish  against  him  that  his  grantor  held  the  property 
in  trust. 

A.  L.  Hart,  for  the  appellant. 

Add.  C.  Hickson  and  John  W.  Armstong,  for  the  respondent 
Catlin. 

Elwood  Bruner  and  A,  J.  Bruner,  for  Warnock. 

Haynes,  C.  On  May  4,  1881,  W.  W.  Brison  was  the  owner 
of  the  lands  described  in  the  complaint,  and  on  that  day  con- 
veyed the  same  to  his  wife,  Carrie  M.  Brison.  On  September 
15,  1886,  W.  W.  Brison  commenced  an  action  against  his 
wife,  the  object  of  which  was  to  obtain  a  decree  declaring  that 
she  held  the  title  to  said  lands  in  trust  for  himself,  and  to 
compel  a  reconveyance,  and  at  the  same  time  filed  a  lis  pen- 
dens in  the  recorder's  ofiBce. 

On  November  22,  1888,  a  decree  was  entered  in  said  cause, 
requiring  Mrs.  Brison  to  execute  such  conveyance  within  ten 
days,  and  in  default  thereof,  directing  the  clerk  of  the  court 
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to  execute  such  deed  in  her  name,  and  such  deed  was  made 
and  delivered  by  the  clerk  on  December  5, 1888,  and  recorded 
on  the  same  day. 

On  November  29,  1888,  after  the  entry  of  said  decree,  and 
before  the  execution  of  the  deed  by  the  clerk,  W.  W.  Brison 
conveyed  the  land  mentioned  to  the  defendant  Catlin,  one  of 
the  respondents  herein. 

On  September  15,  1886,  some  four  or  five  hours  before  the 
suit  of  Brison  v.  Brison  was  commenced,  and  before  the  lis 
pendens  was  filed,  Mrs.  Brison  conveyed  the  same  land  to  ap- 
pellant, W.  P.  Harlow,  but  which  deed  was  not  recorded  until 
August  15,  1887. 

The  plaintifi^  in  this  action,  W.  E.  Warnock,  was  the  lessee 
of  the  same  land  from  Mrs.  Brison  from  October  1,  1885,  for 
one  year,  and  again  for  a  second  year,  ending  October  1, 1887, 
and  paid  the  rent  to  her.  From  October  1,  1887,  up  to  Octo- 
ber 1,  1890,  Warnock  was  tenant  of  the  same  land  under  a 
lease  from  Harlow,  and  for  the  first  year  paid  the  rent  to 
Harlow.  The  rent  for  the  second  and  third  years  is  the  sub- 
ject of  this  controversy. 

The  respondent  Catlin,  after  the  said  deed  from  W.  W. 
Brison  was  executed  to  him,  notified  plaintiff"  thereof  and  de- 
manded the  rent;  whereupon  the  plaintiff"  commenced  this 
action  against  Harlow  and  Catlin,  setting  out  the  claim  and 
source  of  title  to  each,  that  each  of  the  defendants  claimed  to 
be  entitled  to  the  rent  due  from  him,  and  paid  the  money 
into  court,  and  required  that  they  interplead,  and  that  the 
money  be  paid  to  whichever  party  the  court  should  direct. 

Defendant  Catlin  answered,  admitting  the  facts  alleged  in 
the  complaint,  denied  that  Harlow  was  entitled  to  receive  the 
rents,  and  alleged  that  he,  Catlin,  was  entitled  thereto. 

Defendant  Harlow,  in  his  answer,  among  other  allegations 
not  necessary  to  be  noticed  at  present,  alleged  that  the  title 
which  he  has,  and  had  at  the  time  he  leased  to  the  plaintiff", 
was  derived  by  him  under  a  deed  from  said  Carrie  M.  Brison, 
dated  September  15,  1886,  but  which  was  executed  and  deliv- 
ered to  him  before  the  action  of  Brison  v.  Brison  was  com- 
menced, and  before  the  filing  of  the  lis  pendens,  "  and  that  at 
the  time  of  the  commencement  of  said  action  of  Brison  T. 
Brison,  and  at  the  time  of  the  filing  and  recording  of  the  said 
notice  of  the  pendency  of  the  action,  he  was  the  owner,  in  the 
possession,  and  entitled  to  the  possession,  of  said  land." 

The  cause  was  tried  b}'  the  court,  and  findings  and  judgment 
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passed  in  favor  of  defendant  Catlin,  and  defendant  Harlow 
appealed  upon  the  judgment  roll. 

Appellant  contends  that  respondent  Catlin,  not  being  a 
party  to  the  lease  under  which  the  rent  accrued,  cannot  re- 
cover rent,  as  such,  unless  he  has  in  some  way  succeeded  to 
the  legal  title  held  by  appellant  at  the  time  the  lease  was 
given,  or  that  in  some  way  the  conventional  relation  of  land- 
lord and  tenant  is  shown  to  exist  between  Catlin  and  War- 
nock. 

It  is  undoubtedly  true  that  Catlin  could  not  maintain  an 
action  against  Warnock  for  the  rent,  eo  nomine,  unless  such 
relation  existed:  Emerson  v.  Weeks,  58  Cal.  439;  Ramirez  v* 
Murray,  5  Cal.  222. 

Whether  he  could  recover  the  money  voluntarily  paid  into 
court  by  the  tenant  as  the  rent  stipulated  in  the  lease  exe- 
cuted by  appellant  without  being  required  to  establish  by 
proof  the  existence  of  such  relation,  or  whether,  such  relation 
not  existing,  he  would  be  required  to  resort  to  an  action  to 
recover  the  value  of  the  use  and  occupation  of  the  premises 
if  he  were  entitled  thereto  as  between  himself  and  appellant, 
is  a  different  question. 

Assuming  that  respondent  Catlin  is  entitled  to  the  value 
of  the  use  and  occupation  of  the  premises,  and  that  Warnock 
is  as  to  him  a  trespasser,  yet  I  see  no  reason  why  he  may  not 
avail  himself  of  Warnock's  admission  that  he  owes  the 
money  to  whichever  of  the  claimants  may  be  entitled  to  it, 
and  if  entitled,  recover  it,  as  against  Harlow,  even  though 
the  actual  value  of  the  use  and  occupation  may  be  more  or 
less  than  the  amount  deposited;  for  if  appellant  be  not  en- 
titled to  the  money,  it  cannot  concern  him  whether  Catlin  is 
receiving  and  Warnock  paying  more  or  less  than  the  true 
value. 

It  is  obvious,  however,  that  the  decisive  point  in  the  case 
lies  beyond  the  question  above  considered,  and  must  first  be 
determined. 

The  deed  made  in  1881  by  W.  W.  Brison  to  bis  wife  un- 
doubtedly vested  in  her  the  legal  title  to  the  land;  and  as 
between  those  parties,  the  judgment  finally  rendered  in  the 
case  of  Brison  v.  Brison,  November  22,  1888,  is  conclusive  of 
the  fact  that  said  deed,  though  purporting  to  convey  an  un- 
qualified ownership  and  title,  vested  in  Mrs.  Brison  the  title, 
in  trust  for  her  husband. 

It  is  contended   by   respondent    Catlin    that    Harlow,  the 
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grantee  of  Mrs.  Brison,  though  the  deed  under  which  he 
claims  was  executed  and  delivered  to  him  before  suit  waa 
commenced  against  her,  and  before  the  notice  of  the  pendency 
of  the  action  was  filed,  is,  nevertheless,  bound  by  that  judg- 
ment, for  the  reason  that  his  deed  was  not  recorded  until  after 
the  lis  pendens  was  filed  and  recorded;  in  other  words,  that 
the  holder  of  a  prior  unrecorded  deed  is  to  be  regarded  as  a 
purchaser  pendente  lile,  and  therefore  bound  by  the  judgment. 

This  question  as  thus  presented  is  res  nova  in  this  state, 
and  a  full  discussion  of  it  would  involve  an  examination  of 
several  provisions  of  the  statutes  and  the  construction  hereto- 
fore given  to  each. 

Certainly,  this  contention  of  counsel  for  respondent  cannot 
be  sustained  upon  any  reasonable  construction  of  section  409 
of  the  Code  of  Civil  Procedure,  which  provides  for  filing  and 
recording  a  notice  of  the  pendency  of  the  action  in  the  cases 
there  mentioned.  That  section  provides:  "  From  the  time  of 
filing  such  notice  for  record  only  shall  a  purchaser  or  encum- 
brancer of  the  property  aflfected  thereby  be  deemed  to  have 
constructive  notice  of  the  pendency  of  the  action,  and  only 
of  its  pendency  against  parties  designated  by  their  real 
names." 

The  mere  pendency  of  a  suit  does  not,  as  at  common  law, 
charge  the  subsequent  purchaser.  A  notice  of  lis  pendens 
must  appear  of  record:  Head  v.  Fordyce,  17  Cal.  149.  This 
statute  does  not  give  new  rights  to  the  plaintiff,  but  limits 
rights  which  he  had  before,  by  requiring  for  the  purpose  of 
giving  constructive  notice,  not  only  a  suit,'  but  the  filing  of  a 
notice  of  it:  Richardson  v.  White,  18  Cal.  102.  If,  therefore, 
the  filing  of  the  lis  pendens  is  the  only  constructive  notice 
which  can  be  given  of  the  pendency  of  the  suit,  it  is  clear 
that  the  operation  of  the  lis  pendens  as  constructive  notice 
cannot  be  made  to  depend  upon  the  fact  that  the  deed  of  a 
prior  purchaser  remained  unrecorded,  for  that  would  be  to 
import  into  the  statute  a  term  or  condition  not  named  in  it. 

Several  cases  are  cited  by  counsel  for  respondent  Catlin 
from  the  reports  of  other  states  in  support  of  their  contention, 
and  among  them  the  case  of  Hoyt  v.  Jones,  31  Wis.  389,  which 
seems  to  have  been  decided  under  a  lis  pendens  statute  essen- 
tially the  same  as  ours.  While  this  case  supports  respondent's 
contention,  I  cannot  approve  the  conclusion  reached  by  the 
court,  nor  the  reasoning  upon  which  it  is  based,  —  reasoning- 
which  would  be  much  more  cogent  if  addressed  to  the  ques- 
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tion  as  to  what  the  law  should  be.  It  is  a  significant  fact, 
however,  that  after  the  decision  of  Hoyt  v.  Jones,  31  Wis.  389, 
the  Wisconsin  statute  under  which  that  case  was  decided  was 
amended  so  as  to  provide  in  terms  that  a  party  holding  an 
unrecorded  deed  sliould  be  deemed  a  purchaser  pendente  lite. 

The  other  cases  cited  by  counsel  for  respondent  upon  this 
point  were  decided  under  statutes  essentially  different  from 
ours,  and  upon  provisions  directly  relating  to  the  effect  of  a 
failure  to  record  deeds.  These  cases,  so  far  as  appears  neces- 
sary, will  be  noticed  in  another  coimection. 

Respondent  further  contends  that  as  against  W.  W,  Brison 
{under  whom  respondent  claims,  and  whose  lis  pendens  was 
first  recorded)  the  unrecorded  deed  from  Mrs.  Brison  to  appel- 
lant was  void,  and  cites  section  1217  of  the  Civil  Code  in  sup- 
port. This  section  is  as  follows:  "  An  unrecorded  instrument 
is  valid  as  between  the  parties  thereto  and  those  wlio  have 
notice  thereof."  This  section,  counsel  say,  is  the  same  as 
though  it  said:  "An  unrecorded  instrument  is  invalid  except 
as  between  the  parties  thereto,"  etc.  If  it  were  clear  that  sec- 
tion 1217  of  the  Civil  Code  nieans  what  counsel  claims,  it 
would  not  be  necessary  to  make  the  paraphrase.  If,  however, 
counsel  are  right  in  their  construction.  Smith  v.  Hodsdon,  78 
Me.  180,  Collingwood  v.  Brown,  106  N.  C.  362,  and  Utley  v. 
Fee,  33  Kan.  683,  cited  by  them,  are  in  point;  otherwise  they 
are  not.  The  Maine  section  is:  "  No  conveyance  ....  is 
effectual  against  any  person  except  the  grantor,  his  heirs  and 
devisees,  and  persons  having  actual  notice  thereof,  unless  the 
deed  is  recorded,"  etc.  In  North  Carolina  a  deed  only  be- 
comes effective  by  filing  for  record.  And  in  neither  of  these 
states  is  notice  of  the  pendency  of  an  action  required  to  be 
filed  or  recorded,  and  the  Kansas  statute  is  the  same  as  that 
of  Maine.  Our  code  provisions  touching  the  recording  of 
deeds  must  be  construed  together.  At  common  law,  recording 
was  not  necessary  to  the  validity  of  the  deed,  or  to  make  it 
effective  against  all  subsequent  conveyances;  and  such  is  the 
law  now,  except  so  far  as  our  recording  acts  have  expressly,  or 
by  necessary  implication,  limited  their  effect  and  operation. 
The  object  of  these  recording  acts  is  to  give  "  constructive 
notice  of  the  contents  thereof  to  subsequent  purchasers  and 
mortgagees"  (Civ.  Code,  sec.  1213),  and  to  declare  the  effect 
of  the  failure  to  record  a  prior  conveyance  as  against  a  subse- 
quent purchaser  or  mortgagee  of  the  same  property  whose 
conveyance  is  first  recorded    (Civ.  Code,  sec.  1214);  and  if 
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that  section  stood  alone,  a  subsequent  grantee  whose  deed  was 
first  recorded  would  have  taken  the  title,  even  though  he  had 
actual  notice  of  the  prior  unrecorded  deed.  To  prevent  this, 
or  at  least  to  place  the  matter  beyond  question,  section  1217 
of  the  Civil  Code  declared  that  "an  unrecorded  instrument  is 
valid  as  between  the  parties  thereto  and  those  who  have  notice 
thereof."  It  will  be  seen  that  this  section,  at  least  as  to  the 
last  clause,  is  a  necessary  qualification  of  section  1214,  and 
must  therefore  be  taken  in  connection  with  it;  and  it  should 
also  be  noticed  that  the  only  persons  as  to  whom  the  failure 
to  record  a  deed  makes  it  void  are  subsequent  purchasers  and 
mortgagees  in  good  faith  and  for  a  valuable  consideration, 
while  the  construction  contended  for  by  counsel  would  make 
it  void  as  to  all  persons  (except  the  parties  and  those  who 
had  notice),  including  heirs  and  devisees,  and  purchasers  or 
grantees  in  bad  faith  and  without  consideration. 

Nor  could  the  filing  of  the  lis  pendens,  as  contended  by  coun- 
sel, operate  as  a  prior  recording  of  a  subsequent  conveyance, 
BO  as  to  make  the  deed  executed  by  the  clerk  to  Brison  relate 
back  to  the  commencement  of  the  action,  as  against  the  deed 
to  Harlow,  which  was  executed  before  the  suit  was  begun,  and 
recorded  before  the  deed  made  by  tlie  clerk  to  Brison  was  ex- 
ecuted; for  Brison  was  not  a  subsequent  purchaser  within  the 
meaning  of  the  statute.  If  he  acquired  title  either  under  the 
decree  or  deed,  it  must  have  been  upon  other  grounds.  Nor 
was  the  lis  pendens  such  an  "instrutnent  "  as  the  statute  con- 
templates. The  word  "  conveyance,"  as  used  in  sections  1213 
and  1214  of  the  Civil  Code,  is  defined  by  section  1215,  and  the 
word  "instrument,"  as  used  in  the  recording  acts,  was  con- 
strued in  Hoag  v.  Howard,  55  Cal.  564,  where  it  was  held  ta 
mean  "  some  written  paper  or  instrument  signed  and  delivered 
by  one  person  to  another,  transferring  the  title  to  or  creating 
u  lien  on  property,  or  giving  a  right  to  a  debt  or  duty,"  and 
that  it  did  not  include  a  writ  of  attachment. 

It  is  further  contended  on  behalf  of  respondent  Catlin,  that 
as  Mrs.  Brison  held  the  land  in  trust,  the  beneficial  estate 
being  in  her  husband,  that  Harlow  acquired  no  larger  estate 
than  she  held,  and  that  if  he  took  any  title  under  her  convey- 
ance, it  was  as  trustee  for  W.  W.  Brison.  Assuming  that 
Mrs.  Brison  was  a  trustee  for  the  benefit  of  her  husband,  that 
trust  not  appearing  upon  the  deed  which  conveyed  to  her  the 
legal  title,  it  does  not  follow  that  her  grantee  did  not  take  thft 
property  discharged  of  the  trust:  Civ.  Code,  sees.  856,  2243. 
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It  is  assumed  and  asserted  by  counsel  for  respondent  Catlin, 
that  Harlow  must  aver  and  prove  that  he  was  a  purchaser  in 
good  faith  and  for  a  valuable  consideration,  and  that  unless 
he  does  so,  he  is  a  mere  volunteer;  and  in  support  of  this 
proposition  section  2243  of  the  Civil  Code  is  cited.  That  sec- 
tion provides:  "  Every  one  to  whom  property  is  transferred  in 
violation  of  a  trust  holds  the  same  as  an  involuntary  trustee 
under  such  trust,  unless  he  purchased  it  in  good  faith  and  for 
a  valuable  consideration." 

If  the  appellant  were  bound  by  the  judgment  against  hi's 
grantor  in  the  case  of  Brison  v.  Brison^  the  burden  would  be 
upon  him  to  show  that  he  "purchased  in  good  faith  and  paid 
a  valuable  consideration."  But  appellant  was  not  a  party  to 
that  proceeding,  and  is  not  bound  by  the  judgment.  As  to 
him,  it  has  not  been  adjudged  that  his  grantor  was  a  trustee. 
That  judgment  is  conclusive  only  "  between  the  parties  and 
their  successors  in  interest  by  title  subsequent  to  the  com- 
mencement of  the  action":  Code  Civ.  Proc,  sec.  1908,  subd. 
2;  Hall  v.  Boyd,  60  Cal.  443.  There  is  therefore  no  ground 
to  justify  the  assertion  that  appellant  was  a  volunteer,  or  not 
a  purchaser  in  good  faith,  unless  it  appears  that  that  question 
was  litigated  and  adjudicated  in  this  case,  and  that  does  not 
appear.  The  complaint  of  Warnock,  the  tenant,  recites  the 
ground  upon  which  appellant  and  respondent  Catlin  respec- 
tively claimed  to  be  entitled  to  the  rents,  and  in  this  recital 
disclosed  that  appellant  claimed  under  a  deed  from  Mrs. 
Brison,  but  did  not  disclose  or  allege  that  it  was  made  prior 
to  the  commencement  of  the  action  of  Brison  v.  Brison,  and 
as  to  respondent's  claim,  alleged  that  it  was  under  a  deed 
from  Brison,  executed  after  the  judgment  in  his  favor.  There 
was  no  allegation  in  the  complaint  that  appellant  purchased 
with  notice  of  the  trust,  or  that  he  was  not  a  purchaser  in 
good  faith  and  for  a  valuable  consideration.  Respondent 
Catlin  filed  his  answer  first,  and  admitted  "the  several  aver- 
ments of  fact  in  said  complaint  contained,"  and  made  no 
other  allegations  of  fact.  He  therefore  stood  directly  upon 
the  judgment,  and  the  deed  made  in  pursuance  of  it,  and  the 
argument  of  his  counsel  is  directed  almost  wholly  to  the  prop- 
osition that  appellant  was  bound  by  that  judgment,  notwith- 
standing the  finding  of  the  court  that  appellant's  deed  was 
made  and  delivered  before  the  commencement  of  the  action, 
as  alleged  in  his  answer. 

As  we  have  seen,  appellant  claimed  under  a  prior  deed, 
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and  that  it  was  first  recorded.  The  presumption  was,  that 
appellant  acquired  thereby  the  estate  which  his  deed  pur- 
ported to  convey,  and  he  was  in  possession  by  his  tenant. 

If  the  deeds  of  the  respective  parties  were  put  in  evidence, 
without  anything  more,  appellant's  title  must  have  prevailed, 
and  hence  the  burden  was  upon  respondent  to  allege  and 
prove  some  fact  that  would  qualify  or  invalidate  appellant's 
title.  For  this  purpose  respondent  relied  upon  the  plaintiff's 
averment  of  the  judgment,  erroneously  supposing  that  appel- 
lant was  bound  thereby;  whilst  appellant  could  safely  stand 
upon  his  deed,  unaffected  by  the  judgment  against  his  grantor, 
until  the  good  faith  of  his  purchase  should  be  attacked  by 
averment  and  proof.  Inasmuch  as  the  findings  expressly 
show  that  appellant's  deed  was  acknowledged  and  delivered 
between  ten  and  eleven  o'clock,  a.  m.,  on  September  15,  1886, 
and  that  the  suit  of  Brison  v.  Brison  was  commenced  and  the 
lis  pendens  filed  about  four  o'clock,  p.  m.,  of  the  same  day,  and 
no  fact  being  alleged  or  found  which  would  invalidate  appel- 
lant's deed,  or  show  that  he  held  the  property  in  trust  for 
respondent  Catlin,  the  judgment  is  not  sustained  by  the  find- 
ings. If  anything  were  needed  to  confirm  the  correctness  of 
this  conclusion,  it  will  be  found  in  the  conclusion  of  law  drawn 
by  the  court  from  the  findings  of  fact,  viz.,  "  that  the  defend- 
ant Harlow  is  concluded  herein  by  said  decree  in  the  action 
of  Brison  v.  Brison" 

Some  other  questions  have  been  made  in  the  very  able  and 
exhaustive  briefs  of  counsel  for  each  party,  but  which,  in  view 
of  the  conclusion  reached,  it  is  not  necessary  to  consider. 

I  advise  that  the  judgment  be  reversed,  and  a  new  trial 
ordered,  with  leave  to  the  parties  to  amend  their  pleadings,  if 
so  advised. 

Belcher,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed,  and  a  new  trial  ordered,  with  leave  to  the 
parties  to  amend  their  pleadings,  if  so  advised. 

De  Haven,  J.,  Sharpstein,  J.,  McFarland,  J. 

Laxdlobd  and  Tenant.  —  An  action  for  nse  and  occupation  does  notli«, 
except  upon  an  express  or  implied  demise:  Hoffar  v.  Dement,  5  Gill,  132;  46 
Am.  Dec.  628;  that  is,  where  the  relation  of  lamllord  or  tenant  exists  Im* 
tT^een  the  parties:  Bancroft  v.  Wardwell,  13  Johns.  489;  7  Am.  Dec.  396. 

las  Fkndbns.  —  Title  vesta  on  the  delivery  of  a  deed  to  the  purchaser. 
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and  not  from  the  date  of  its  registration;  hence  a  judgment  against  the  ven< 
dor,  rendered  in  a  suit  brought  after  he  has  parted  with  title,  but  before  the 
registration  of  the  deed,  cannot  affect  the  purchaser,  who  was  not  a  party  to 
the  suit;  nor  can  his  title  be  affected  by  equities  between  the  parties  to  such 
suit,  to  which  he  is  not  subject:  Masterson  v.  Little,  75  Tex.  682.  Rale  of 
lis  pendens  does  not  apply  to  strangers  whose  rights  existed  before  the  suit 
was  commenced:  Parks  v.  Jackson,  11  Wend.  442;  25  Am.  Dec.  656; 
Jackaon  v.  Dickenson,  15  Johns.  309;  8  Am.  Dec.  236. 

Unrecorded  Deeds,  as  between  the  parties,  pass  the  estate  immediately 
apon  delivery;  and  upon  being  recorded,  they  relate  back  to  the  time  of  their 
delivery,  unless  the  rights  of  bona  fide  purchasers  have  in  the  mean  time  at* 
tached:  McMechan  v.  Griffing,  3  Pick.  149;  15  Am.  Dec.  198;  Pray  v. 
Pierct,  7  Mass.  381;  5  Am.  Dec.  59. 

Bona  Fidb  Purchaser,  Who  is  not.  — Judgment  creditor  is  not  a  bona 
fide  purchaser,  within  the  meaning  of  the  registry  law,  where  the  sole  foun- 
dation of  his  right  is  his  own  judgment;  and  he  cannot  prevail  against  a  pur* 
chaser  in  good  faith  holding  under  an  unrecorded  conveyance:  Slurk  ▼. 
Thomas,  121  Ind.  147;  16  Am.  St.  Rep.  381. 

Judgments,  Conclusiveness  op.  —  Parties  and  privies  are  alone  bound  by 
judgments;  a  party  cannot  be  affected  by  a  suit  to  which  he  is  a  stranger: 
Wliitney  v.  Higgins,  10  Cal.  547;  70  Am.  Dec.  748;  Vose  v.  Morton,  4  Cush. 
27;  50  Am.  Dec.  750;  Lipscomb  v.  PosUU,  38  Miss.  476;  77  Am.  Dec.  651; 
Cameron  v.  Cameron,  10  Smedea  &  M.  394;  48  Am.  Dec.  759;  Brush  v.  FoW' 
ler,  36  111,  53;  85  Am.  Dec.  382;  Blue  v.  Blue,  38  111.  9;  87  Am.  Dec.  267; 
Short  V.  Oalway,  83  Ky.  501;  4  Am.  St.  Rep.  168.  A  privy  to  a  judgment 
is  one  whose  succession  to  the  rights  of  property  thereby  affected  occurred 
after  the  institution  of  the  particular  suit,  and  from  a  party  thereto:  Orth' 
wein  V.  Thomas,  127  111.  554;  11  Am.  St.  Rep.  159. 

Unrecorded  CoNVEyANCEs,  Effect  of  Judgments  against  Holders  of. 
—  Under  the  statutes  in  force  in  many  of  the  states,  actions  may  be  brought 
to  determine  conflicting  claims  of  title,  and  it  has,  perhaps  generally,  been 
supposed  that  when  such  actions  include  all  the  parties  in  possession  of  the 
property,  as  well  as  all  parties  having  any  claim  thereto  appearing  of  record, 
the  final  judgment  must  necessarily  be  conclusive  therein,  and  justify  an 
intending  purchaser  in  taking  a  conveyance  from  the  successful  parties. 
This,  however,  is  not  true,  if  any  one  having  title  was  not  party  to  the  suit, 
though  his  title  did  not  appear  of  record,  unless  it  be  further  true  that  a 
purchaser  from  another  party,  in  whose  name  the  title  appears  of  record,  may 
be  regarded  as  an  innocent  purchaser  for  value,  and  therefore  protected 
against  claims  existing,  though  not  derived,  from  his  immeiliate  grantor  after 
the  commencement  of  the  suit.  The  bringing  of  the  action,  and  recording 
proper  notice  thereof,  do  not  constitute  any  of  the  parties  thereto  purchasers 
or  encumbrancers,  and  therefore  there  is  difficulty  in  protecting  them,  under 
the  language  of  most  of  the  statutes  regarding  the  registration  of  convey- 
ances. On  examining  the  question,  we  had  already  reached  the  same  con- 
clusion announced  in  the  principal  case,  and  had  thus  expressed  it  in  section 
201  of  Freeman  on  Judgments:  *'  A  very  serious  question  is,  whether  this 
rule  is  applicable  to  persons  who  have  acquired  a  title  or  lien  by  virtue  of  a 
conveyance  or  mortgage  which  has  not  been  filed  for  record,  and  of  which 
the  person  invoking  the  aid  of  the  law  of  lis  pendens  had  no  notice,  actual  nor 
constructive.  The  question  is  sometimes  controlled  by  statutes,  as  where 
•ait*  for  partition,  to  foreclose  liena,  and  the  like,  are  commenced  and  con* 
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ducted  under  enactments  declaring  that  persons  whose  interests  do  not 
appear  of  record  need  not  be  made  parties,  or  that  when  a  notice  of  the  pen- 
dency of  an  action  is  filed  the  judgment  shall  bind  persons  whose  conveyances 
are  not  then  recorded:  ColUngwood  v.  Brown,  106  N.  C.  362;  Lamoiit  v, 
Cheshire,  65  N.  Y.  30.  Generally,  the  statutes  authorizing  tlie  registration  of 
writings  affecting  the  title  to  real  property  do  not  make  tliem  void  while 
unregistered,  but  merely  protect  from  their  operation  innocent  purchasers 
or  encumbrancers  from  the  parties  thereto,  or  some  of  them.  If  a  suit  re- 
sults in  the  sale  of  property,  so  that  some  one  becomes  an  innocent  purcha.4er 
thereunder,  he  is  doubtless  protected  from  unrecorded  writings  of  which  he 
has  no  actual  or  constructive  notice:  Freeman  on  Judgments,  sec.  S66; 
Freeman  on  Executions,  sec.  336;  Sprague  v.  White,  73  Iowa,  670;  but 
unless  and  nntil  some  one  becomes  such  a  purchaser,  one  whose  title  or  lien 
antedates  the  suit,  but  is  not  of  record,  is  nob  bound  by  the  lis  pendeiis. 
Hence  if  a  suit  is  brought  by  A  against  B  to  quiet  title  to  property,  or  to  re- 
cover possession  thereof,  after  B  has  conveyed  to  C,  the  latter  cannot  be 
bound  by  the  judgment,  when  he  is  not  a  party  to  the  action,  because  nei- 
ther A  nor  any  of  his  grantees  can  be  regarded  as  purchasers  or  en- 
cumbrancers under  either  B  or  C,  who  are  the  parties  to  the  unrecorded 
conveyance:  Smith  v.  Williams,  44  Mich.  240;  Hammotidv,  Paxion,  58  Mich. 
393;  Vose  v.  Morton,  4  Gush.  27;  50  Am.  Dec  750;  Bait  v.  Nelson,  23  Barb. 
88;  eontrtt,  Norton  v.  Birge,  35  Goun.  250;  Smith  v.  Hod-^don,  78  Me.  180; 
but  the  latter  case  was  decided  under  a  statute  declaring  an  unrecorded 
deed  to  be  void,  except  as  against  the  grantor  and  his  heirs  and  devisees." 
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[96  California,  354.] 

Municipal  Corpobation  has  No  Power  to  Makk  thk  Right  or  a  Piraon 
TO  Follow  HIS  BasiNESS  at  any  place  he  may  select  dependent  upon  the 
will  of  any  number  of  citizens  or  property  owners  within  its  limits. 

Constitutional  Law  —  Laundries,  Unreasonable  Restriction  of  Right 
to  Maintain.  —  A  municipal  corporation,  though  authorized  by  the 
state  constitution  to  make  and  enforce  such  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  general  laws,  has  no  power  to  re- 
strict the  business  of  carrying  on  public  laundries  within  its  limits  to 
two  designated  blocks  of  land,  unless  a  permit  is  first  obtained  from  its 
board  of  trustees,  the  ordinance  prohibiting  the  granting  of  snch  permit 
without  the  written  consent  of  a  majority  of  the  owners  of  real  property 
within  the  block  in  which  i^  is  proposed  to  establish  the  business,  and 
also  within  the  four  blocks  adjacent  thereto. 

Constitutional  Law.  —  Right  of  the  Owner  of  Property  to  Use  It  in 
the  prosecution  of  a  lawful  and  necessary  business  cannot  be  made  to 
rest  upon  the  caprice  of  the  majority,  or  of  any  number,  of  those  own- 
ing property  surrounding  that  which  he  desires  to  use. 

F.  C.  Lusk^  for  tbe  petitioner. 
William  H.  Schooler^  contra. 
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De  Haven,  J.  The  petitioner  was,  at  the  date  of  the  issu> 
ance  and  service  of  the  writ  of  habeas  corpus  herein,  restrained 
of  his  liberty  by  the  marshal  of  the  town  of  Chico,  upon  a 
charge  of  having  violated  section  1  of  a  certain  ordinance  of 
that  town,  "in  that  he  did  .  .  .  unlawfully  establish,  main- 
tain, and  carry  on  the  business  of  a  public  laundry  .... 
without  having  first  obtained  a  written  permit  from  the  board 
of  trustees  of  said  town  to  establish,  maintain,  and  carry  on 
such  public  laundry." 

It  is  claimed  by  the  petitioner  that  the  section  of  the 
ordinance  which  he  is  charged  with  violating  is  unconstitu- 
tional, and  that  therefore  his  imprisonment  is  illegal.  For 
the  purpose  of  passing  upon  the  question  thus  presented,  it  is 
only  necessary  to  consider  sections  1  and  2  of  the  ordinance 
referred  to.     They  are  as  follows:  — 

"  Sec.  1.  On  and  after  the  passage  of  this  ordinance,  it  shall 
be  unlawful  for  any  person  or  persons  to  establish,  maintain, 
or  carry  on  the  business  of  a  public  laundry  or  public  wash- 
house,  where  clothes  or  other  articles  are  cleansed  for  hire, 
within  the  corporate  limits  of  the  town  of  Chico,  except  in 
block  No.  twenty-four  (24)  and  block  No.  ninety-six  (96)  of 
said  town,  according  to  the  official  map  thereof  on  file  in  the 
recorder's  office  of  Butte  County,  California,  without  first  hav- 
ing obtained  a  written  permit  from  the  board  of  trustees  ta 
establish,  maintain,  or  carry  on  such  public  laundry  or  publio 
wash-hoUse. 

"  Sec.  2.  No  permit  shall  be  granted  by  said  board  of  trus- 
tees, unless  the  person  or  persons  so  applying  for  the  same 
shall  have  first  obtained  the  written  consent  of  a  majority  of 
the  real  property  owners  within  the  block  in  which  it  is  pro- 
posed to  establish,  maintain,  or  carry  on  such  public  laundry 
or  public  wash-house,  and  also  of  the  four  blocks  immediately 
surrounding  the  block  in  which  it  is  proposed  to  establish, 
maintain,  or  carry  on  such  public  laundry  or  public  wash- 
house." 

1.  It  is  provided  by  section  11  of  article  11  of  the  constitu- 
tion of  this  state  that  "  any  county,  city,  town,  or  township- 
may  make  and  enforce  within  its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with  gen- 
eral laws,"  and  it  is  argued  here,  in  behalf  of  respondent,  that 
the  ordinance  in  question  is  a  police  regulation,  and  therefore 
one  which  the  town  of  Chico  was  authorized  to  enact  by  thia 
section  of  the  constitution.     The  power  conferred  upon  citiea 
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and  towns  by  the  section  just  quoted  is  undoubtedly  a  very 
broad  and  comprehensive  one,  and  would  sustain  the  enact- 
ment of  any  ordinance  having  a  reasonable  tendency  to  pro- 
mote the  health,  the  comfort,  safety,  and  welfare  of  the 
inhabitants  of  the  municipality,  and  "which  would  not  be  in 
conflict  with  some  general  law  of  the  state.  But,  broad  as  is 
this  power,  the  ordinance  before  ns  cannot  be  considered  as 
falling  within  the  limits  of  its  proper  exercise. 

The  business  of  conducting  a  laundry  is  a  lawful  occupa- 
tion, precisely  as  much  so  as  is  that  of  the  carpenter,  black- 
smith, or  merchant,  and  is  not,  of  itself,  and  irrespective  of 
the  manner  in  which  it  is  conducted,  oSensive  or  dangerous 
to  the  health  of  those  living  within  its  vicinity,  and  no  mu- 
nicipal corporation  has  the  power  to  make  the  right  of  a  per- 
son to  follow  this  business  at  any  place  he  may  select  for  that 
purpose  dependent  upon  the  will  of  any  number  of  citizens  or 
property  owners  within  its  limits,  as  is  attempted  in  the  ordi- 
nance under  review. 

A  town  or  city  may,  when  deemed  necessary  for  the  public 
health  or  safety,  adopt  reasonable  regulations  as  to  the  man- 
ner in  which  such  a  business  shall  be  conducted,  and  for  this 
purpose  may,  in  the  exercise  of  its  police  power,  impose  reason- 
able restrictions  as  to  the  kind  of  building  which  maybe  used 
for  such  purposes,  as,  for  instance,  that  it  shall  be  of  brick  or 
stone  in  large  and  closely  built  cities,  and  that  it  shall  have 
sufficient  drainage,  and  may  prescribe  within  reasonable  limits 
the  hours  during  which  the  work  of  the  laundry  shall  be  sus- 
pended: Ex  parte  Moynier^  65  Cal.  33;  Barhier  v.  Connolly, 
113  U.  S.  27;  Soon  Hing  v.  Crowley,  113  U.  S.  703.  Regu- 
lations such  as  these  were  held  in  the  cases  above  cited  to 
be  merely  police  regulations,  which  p,ny  municipality  pos- 
sessed of  the  ordinary  powers  of  such  corporations  may 
exercise  with  a  view  to  promote  the  health  and  safety  of 
the  community.  But  the  ordinance  which  the  petitioner 
here  is  charged  with  violating  is  not  of  this  character, 
and  the  restrictions  which  it  imposes  upon  the  right  to  carry 
on  a  public  laundry  have  no  tendency  to  promote  the  public 
health,  or  in  any  way  to  secure  the  public  comfort  or  safety. 
The  sections  of  the  ordinance  above  quoted  bear  no  kind  of 
relation  to  such  objects,  and  do  not  attempt  to  regulate  the 
business  mentioned  with  the  view  of  n  'omplishing  such  ends, 
but  they  commit  the  right  to  carry  on  such  business  at  all,  in 
all  but  two  blocks  of  the  town,  to  the  unrestricted  will  and 
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caprice  of  a  majority  of  the  real  property  owners  within  the 
block  upon  which  it  is  proposed  to  establish  such  laundry, 
and  of  the  four  blocks  immediately  surrounding  such  block. 
Such  a  condition  imposed  upon  the  right  of  a  person  to  main- 
tain a  public  laundry  is  not  only  an  unauthorized  interference 
with  the  inalienable  right  of  such  person  to  engage  in  a  law- 
ful occupation,  but  also  with  the  right  of  the  owner  of  prop- 
erty to  devote  it  to  a  lawful  purpose.  The  personal  liberty  of 
the  citizen  and  his  rights  of  property  cannot  be  thus  invaded 
under  the  disguise  of  a  police  regulation:  In  the  Matter  of 
Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636. 

In  the  case  of  Yick  Wo  v.  HopHns,  118  U.  S.  373,  the 
supreme  court  of  the  United  States  had  before  it  the  question 
of  the  validity  of  an  ordinance  of  the  city  and  county  of  Sau 
Francisco  which  made  it  unlawful  for  any  person  to  "  carry  on 
a  laundry  within  the  corporate  limits  of  the  city  and  county  of 
San  Francisco,  without  having  first  obtained  the  consent  of  the 
board  of  supervisors,  except  the  same  be  located  in  a  building 
constructed  either  of  brick  or  stone."  This  provision  of  the 
ordinance  was  in  that  case  held  void,  as  conferring  upon  the 
municipal  authorities  an  arbitrary  power  to  give  or  withhold 
consent  to  the  carrying  on  of  such  business  in  buildings  not 
made  of  brick  or  stone.  In  passing  upon  that  question,  the 
court,  speaking  by  Mr.  Justice  Matthews,  said:  "It  does  not 
prescribe  a  rule  and  conditions  for  the  regulation  of  the  use 
of  property  for  laundry  purposes  to  which  all  similarly  situ- 
ated may  conform.  It  allows,  without  restriction,  the  use  for 
such  purposes  of  buildings  of  brick  or  stone;  but  as  to  wooden 
buildings,  constituting  nearly  all  those  in  previous  use,  it 
divides  the  owners  or  occupants  into  two  classes,  not  having 
respect  to  their  personal  character  and  qualifications  for  the 
business,  nor  the  situation  and  nature  and  adaptation  of  the 
building  themselves,  but  merely  by  an  arbitrary  line,  on  one 
side  of  which  are  those  who  are  permitted  to  pursue  their 
industry  by  the  mere  will  and  consent  of  the  supervisors,  and 
on  the  other,  those  from  whom  this  consent  is  withheld,  at 
their  mere  will  and  pleasure.  And  both  classes  are  alike  only 
in  this,  that  they  are  tenants  at  will,  under  the  supervisors,  of 
their  means  of  living." 

The  ordinance  now  before  us  is  not  less  illegal  and  arbi- 
trary in  its  provisions,  as  it  makes  the  right  of  the  trustees  to 
grant  permission  to  carry  on  a  laundry  outside  of  the  two 
blocks  mentioned  dependent  entirely  upon  the  consent  of  a 
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certain  number  of  property  owners,  who  are  not  accountable 
to  any  one  for  their  action,  and  wlio  are  not  required  to  give, 
or  have  any  other  reason  for  their  refusal  to  give,  such  consent 
than  their  mere  will.  It  is  very  clear  to  us  that  the  right  of 
an  owner  to  use  his  property  in  the  prosecution  of  a  lawful 
business,  and  one  that  is  recognized  as  necessary  in  all  civ- 
ilized communities,  cannot  be  thus  made  to  rest  upon  the 
caprice  of  a  majority,  or  any  number,  of  those  owning  prop- 
erty surrounding  that  which  he  desires  to  use. 

An  ordinance  in  all  respects  similar  to  this  was  held  un- 
constitutional in  The  Laundry  Ordinance  Case,  7  Saw.  528, 
and  it  was  there  said  by  the  court:  "In  the  business  of  a 
laundry  there  is  nothing  objectionable  that  may  not  be  urged 
against  all  occupations  in  the  city  and  county.  If,  therefore, 
the  supervisors  can  make  its  prosecution  depend  upon  the 
approval  of  others  in  its  neighborhood,  they  may  require  a 
similar  approval  for  the  prosecution  of  other  business  equally 

inoflfensive Such  a  restriction  upon  the  freedom  of  the 

pursuit  of  a  lawful  occupation  is  not  authorized  by  any  power 
vested  in  the  board  of  supervisors,  and  it  may  be  doubted 
whether  it  could  be  authorized  by  any  legislative  body  under 
our  form  of  government." 

There  is  a  wide  distinction  between  the  ordinance  in  this 
case  and  that  which  was  upheld  by  this  court  in  Ex  "parte 
Christensen,  85  Cal.  213.  This  ordinance  deals  with  an  occu- 
pation which  is  harmless  in  itself,  and  useful  to  the  com- 
munity, while  the  other  was  sustained  as  a  police  regulation 
of  a  business  in  which  the  citizen  has  no  inherent  right  to 
engage,  but  which  may  be  prohibited  altogether,  or  only  per- 
mitted under  such  conditions  and  restrictions  as  will,  in  the 
judgment  of  the  law-making  power,  limit  to  the  utmost  the 
evils  which  often  attend  it. 

Petitioner  discharged.         ___^ 

MaNiciPAL  Corporations  —  Ordikanoks  Restrictiwo  Lawful  Cow- 
DUCTT  OB  Lawt(7L  Usb  OF  Propektt.  —  A  inuuicipal  ordinauce  which, 
upon  its  face,  restricts  the  right  of  dominioa  which  the  iudividual  might 
otherwise  exercise  without  question,  not  according  to  any  uniform  rule,  but 
■o  as  to  make  the  absolute  enjoyment  of  his  own  depend  upon  the  arbitrary 
will  of  the  governing  authorities  of  a  municipality,  is  unconstitutional,  as 
failing  to  furnish  a  uniform  rule  of  action,  and  leaving  the  right  of  property 
subject  to  the  despotic  will  of  the  city  council,  who  may  discriminate  in 
favor  of  particular  persons:  State  v.  Tenant,  110  N.  C.  609;  28  Am.  St.  Rep. 
715,  and  note.  A  city  ordinance  which  provides  that  "no  parades  or  pro- 
cessions shall  be  allowed  upon  the  streets  "  until  a  permit  shall  be  obtained 
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from  the  police  (department,  and  which  requires  such  permits  to  specify  the 
route  to  be  followed  upon  the  streets,  and  prescribing  a  penalty  for  its  vio- 
lation, is  anconatitutioual  and  void:  Chicago  v.  Trotter,  136  111.  430.  As  to 
the  constitationality  of  ordinances  requiring  the  permission  of  a  city  council 
for  the  carrying  on  of  certain  occupations  or  the  doing  of  certain  things,  see 
note  to  Richmond  ▼.  Dudley,  28  Am.  St  Rep.  184. 


[Ih  Bank.] 

Ex  PARTE  FeLCHLIN. 
[96  Califobnia,  360.] 
OoHsrmrnoNAL  Law  —  Employment  of  Women  in  Dram-shops.  —  A  mu- 
nicipal ordinance  imposing  license  taxes  upon  places  in  which  intoxicated 
liquors  are  sold  in  less  quantities  than  one  quart,  to  be  drank  or  used 
upon  the  premises,  and  exacting  a  much  greater  fee  for  such  license  if 
any  female  is  employed  in  any  capacity  whatever,  is  not  unconstitutional, 
though  the  constitution  of  the  state  declares  that  no  person  shall,  on  ao- 
eonnt  of  sex,  be  disqualified  from  entering  upon  or  pursuing  any  lawful 
business,  vocation,  or  profession. 

Nutter  and  De  Vries,  for  the  petitioner. 

Arthur  L.  Levinsky,  contra. 

Beatty,  C.  J.  The  petitioner  was  convicted  of  violating  an 
ordinance  of  the  city  of  Stockton,  and  sentenced  to  pay  a  fine, 
or  in  default  of  payment,  to  be  imprisoned  in  satisfaction 
thereof. 

He  claims  that  his  imprisonment  is  unlawful,  because  the 
part  of  the  ordinance  which  he  is  accused  of  violating  is  un- 
reasonable, partial,  unjust,  and  oppressive,  and  because  it  is 
in  violation  of  section  18  of  article  20  of  the  conRtitution, 
which  reads  as  follows:  "  No  person  shall,  on  account  of  sex, 
be  di8<3[ualified  from  entering  upon  or  pursuing  any  lawful 
business,  vocation,  or  profession." 

The  clauses  of  the  ordinance  in  question  are  the  following:  — 

"  Sec.  7.  License  is  required,  and  a  rate  of  license  is  fixed 
and  charged,  for  conducting,  maintaining,  engaging  in,  or 
carrying  on  any  business,  trade,  calling,  or  profession,  game, 
entertainment,  or  show,  in  this  section  hereinafter  mentioned 
or  specified,  as  follows:  .... 

"Subd.  15.  For  each  saloon,  bar,  bar-room,  dram-shop, 
tippling-house,  or  other  place  (except  as  in  subdivision  16  of 
this  section  mentioned)  where  intoxicating  liquors,  wines, 
ales,  or  beer  are  bought  or  sold,  or  sold  in  less  quantities  than 
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one  quart,  or  to  be  served,  distributed,  given  away,  drank,  of 
used  on  the  premises  where  sold,  the  sum  of  thirty  dollars  per 
quarter. 

"  Subd.  16.  For  each  saloon,  bar,  bar-room,  dram-shop, 
tippling-house,  or  place  where  intoxicating  liquors,  wines, 
ale,  or  beer  are  bought  or  sold  in  less  quantities  than  one 
quart,  or  to  be  served,  distributed,  given  away,  drank,  or 
used  on  the  premises  where  sold,  in  which  any  female  acts  in 
the  capacity  of  a  bar-tender,  waiter,  actress,  dancer,  singer, 
solicitor  of  custom,  or  servant,  or  plays  upon  any  musical  in- 
strument, or  is  employed  in  any  capacity  whatever,  either 
with  or  without  compensation,  the  sum  of  $150  per  month." 

The  offense  charged  against  the  petitioner,  and  of  which  he 
was  convicted,  was  the  employing  of  females,  in  a  saloon  where 
intoxicating  liquors  were  sold  in  less  quantities  than  one 
quart,  without  the  necessary  license. 

There  is  nothing  unfair,  unreasonable,  or  arbitrary  in  the 
provisions  of  this  ordinance.  It  is  not  open  to  any  of  the  ob- 
jections stated  by  Mr.  Justice  McKinstry  to  a  similar  ordi- 
nance of  the  city  of  San  Francisco,  in  his  opinion  in  the  case 
of  Ex  parte  Mnguire,  57  Cal.  610;  40  Am.  Rep.  125.  If  it  is 
invalid  for  any  reason,  it  is  because  the  constitution  means 
what  it  was  held  to  mean  in  the  opinion  of  Mr.  Justice  Thorn- 
ton in  the  same  case.  The  petitioner's  argument,  indeed,  is 
substantially  taken  from  that  opinion,  and  the  answer  on  the 
part  of  the  city  is  in  substance  the  same  as  the  view  expressed 
by  Justice  McKinstry  as  to  the  power  remaining  in  the  legis- 
lature to  regulate  the  employment  of  women. 

We  are  of  the  opinion  that  this  view  is  a  sound  one,  and 
that  it  subserves  a  wholesome  public  policy.  The  ordinance 
is  a  valid  exercise  of  the  police  power  vested  in  the  municipal 
authorities. 

The  prisoner  is  remanded. 

Municipal  Corporationb  —  CoNSTiTunoNALrrr  o»  ORDTifAVOKS. — Any 
person  may  pursue  any  lawful  calling  in  hU  own  way,  not  encroaching  on 
the  rights  of  others.  It  is  not  competent  to  forbid  any  person  or  class  of 
persons  offering  their  services  in  a  lawful  business,  or  to  sobjeot  others  to 
penalties  tor  employing  them,  unless  the  nature  of  the  work  is  such  as  makes 
it  unfit  for  certain  persons,  as  women  or  infants:  Ex  parte  Kuback,  85  CaL 
274;  20  Am.  St.  Rep.  226,  and  note.  In  Crowley  t.  Chrwtenaen,  137  U.  S. 
91,  Justice  Field  said:  "Not  only  may  a  license  be  exacted  from  the  keeper 
of  a  saloon  before  a  glass  of  his  liquors  can  be  disposed  of,  but  restrictions 
may  be  imposed  as  to  the  class  of  persons  to  whom  they  may  be  sold,  and 
the  hours  of  the  day  and  the  days  of  the  week  on  which  the  saloons  may  b» 
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opened.  ....  The  police  power  of  the  state  is  folly  competent  to  regulate 
the  business,  — to  mitigate  its  evils,  or  suppress  it  entirely.  There  is  no  in- 
herent right  in  a  citizen  to  sell  intoxicating  liquor  by  retail As  it  ia 

a  business  attended  with  danger  to  the  coinmuuity,  it  may  be  entirely  pro- 
hibited or  permitted  under  such  conditions  as  will  limit  to  the  utmost  its 
evils.  The  manner  and  extent  of  regulation  rest  in  the  discretion  of  tho 
governing  authority."  See  note  to  Ward  v.  Mayor,  35  Am.  Rep.  702;  also 
extended  note  to  Robinson  v.  Mayor,  34  Am.  Dec.  627,  in  which  instances  of 
the  valid  exercise  of  municipal  police  power  are  coUeoted. 


[In  Bank.] 

Eaton  v.  Brown. 

[96  California,  371.1 
OoxsTiTUTioNAL  Law  —  ELEcrioN8  —  Paety  HEADINGS.  —  A  statate  pre- 
scribing the  form  and  contents  of  ballots  to  be  voted  at  an  election,  and 
providing  that  a  cross  shall  be  stamped  opposite  the  name  of  every  can- 
didate intended  to  be  voted  for,  except  that  the  name-s  of  political  par- 
ties which  have  iiled  certificates  of  nominations  made  by  them  may  be 
printed  at  the  head  of  all  ballots,  and  a  person  intending  to  vote  for  all 
the  candidates  of  any  of  such  parties  may  stamp  a  cross  opposite  the 
name  of  such  party,  and  shall  then  be  deemed  to  have  voted  for  all  its 
nominees,  is  unconstitutional  in  so  far  as  it  permits  the  names  of  politi- 
cal parties  to  be  so  printed  and  their  candidates  to  be  so  voted  for« 
because  it  is  an  attempt  to  discriminate  against  classes  of  voters  not 
belonging  to  any  of  such  parties,  by  subjecting  them  to  the  alternative 
of  disfranchisement,  or  of  casting  their  votes  upon  more  burdensome 
conditions  than  are  imposed  upon  others  no  better  entitled  to  the  fre4 
and  untrammeled  exercise  of  the  right  of  sufifrage. 

Henley  and  Swift,  and  John  Currey,  for  the  petitioner. 

H.  L.  Gear  and  Charles  J.  Heggerty,  for  the  registrar. 

Dom  and  Dom,  and  Maxwell  and  McEnemey,  for  the  board 
of  election  commissioners. 

Thomas  V.  Cator,  amiciM  curiXy  for  the  nominees  of  People's 
party. 

Bratty,  C.  J.  At  its  last  session,  the  legislature,  by  a 
series  of  amendments  to  the  Political  Code,  ingrafted  upon 
our  election  law  the  system  of  voting  by  means  of  what  is 
popularly  known  as  the  reformed  or  Australian  ballot.  The 
main  feature  of  the  system  is  a  uniform  official  ballot,  printed 
and  supplied  by  the  proper  public  officers,  containing  the 
names  of  all  candidates  to  be  voted  for,  upon  which  the  voter 
designates  his  choice  by  stamping  a  cross.     In  all  cases  this 
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may  be  done  by  stamping  the  cross  opposite  the  name  of  each 
candidate  for  whom  the  elector  desires  to  cast  his  vote.  But 
by  a  clause  at  the  end  of  section  1197  it  is  provided  as  follows: 
"At  the  head  of  each  ballot  shall  be  printed,  in  separate  lines, 
the  names  of  all  political  parties  which  have  filed  certificates 
of  nomination  of  candidates  in  accordance  with  sections  1186 
and  1187  of  this  code,  thus:  'Regular  Republican  ticket' 
(straight).  Opposite  the  name  of  each  party,  and  on  the 
same  line  therewith,  there  shall  be  a  margin  similar  to  that 
therein  required  to  be  left  opposite  the  name  of  each  candi- 
date, in  which  the  voter  may  place  the  mark  in  the  manner 
specified  in  section  1205  of  this  code,  if  he  desire  to  vote  for 
all  of  the  candidates  of  such  party;  but  a  ballot  so  marked 
shall  not  be  counted  if  it  be  stamped  in  any  other  place,  ex- 
cept to  indicate  a  vote  or  votes  upon  a  constitutional  amend- 
ment or  other  question." 

The  petitioner  in  this  case  is  one  of  the  candidates  of  a 
party  calling  itself  the  Citizens'  Non-Partisan  party,  which 
has  nominated  a  list  of  candidates  for  county  and  local  offices 
in  the  city  and  county  of  San  Francisco.  He  claims  that 
said  party  has  complied  with  all  the  conditions  entitling  it  to 
have  printed,  at  the  head  of  the  municipal  ballots  to  be  used 
at  the  approaching  election  in  the  city  and  county  of  San 
Francisco,  the  words,  "Citizens'  Non-Partisan  Ticket"  as  a 
party  designation,  by  which  it  may  be  voted  straight  by 
stamping  a  cross  opposite  sucH  heading.  He  has  demanded 
of  the  defendants,  who  are  respectively  the  registrar  and  the 
members  of  the  board  of  election  commissioners  of  the  city 
and  county  of  San  Francisco,  that  they  cause  the  ballots 
to  be  used  at  said  election  to  be  so  printed,  and  they  have 
refused.  He  therefore  seeks,  in  this  original  proceeding, 
to  compel  the  defendants,  by  mandamus,  to  comply  with  his 
demand. 

The  argument  of  counsel  has  been  principally  devoted  to 
the  question  whether  or  not  the  party  by  which  the  petitioner 
was  nominated  has  shown  that  its  proceedings  bring  it  within 
the  terms  or  entitle  it  to  the  privilege  conferred  by  the  provis- 
ion above  quoted.  But  the  conclusion  at  which  we  have  ar- 
rived renders  a  decision  of  these  questions  entirely  unnecessary. 
We  are  of  the  opinion  that  this  provision  of  the  law  is  uncon- 
stitutional and  wholly  void.  It  is  an  attempt  to  discriminate 
against  classes  of  voters,  and  its  effect,  if  allowed  to  be  valid, 
would  be  to  subject  such  classes  to  the  alternative  of  partial 
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disfranchisement,  or  to  the  casting  of  their  votes  upon  more 
burdensome  conditions  than  are  imposed  upon  others  no  bet- 
ter entitled  under  the  fundamental  law  to  the  free  and  un- 
trammeled  exercise  of  the  right  of  suffrage. 

The  vital  importance  of  the  question  involved  would  justify 
an  extended  and  elaborate  discussion  of  the  grounds  of  our 
conclusion,  but  the  extreme  necessity  of  a  speedy  decision,  in 
order  to  afford  a  sufficient  opportunity  to  print  the  ballots,  and 
to  inform  the  electors  of  the  proper  mode  of  expressing  their 
choice,  compels  us  to  rest  content  with  the  briefest  statement 
of  our  views. 

It  is  a  well-known  fact,  illustrated  by  the  history  of  the 
party  which  the  petitioner  represents,  that  there  are  parties 
having  merely  local  existence,  —  parties,  that  is  to  say,  which, 
upon  some  local  issue  affecting  a  single  county  or  a  few  coun- 
ties, poll  in  such  county  or  counties  at  least  three  per  cent  of 
the  votes  cast  at  a  given  election,  or  can  secure  the  signatures 
of  five  per  cent  of  the  electors  to  a  petition,  but  have  no  exist- 
ence elsewhere  in  the  state.  These  are  other  parties,  perhaps, 
which  at  an  election  will  cast  three  per  cent  of  all  the  votes 
cast  in  the  entire  state,  but  in  many  counties  will  cast  a 
smaller  percentage  of  the  votes.  In  the  case  first  supposed, 
the  party  casting  three  per  cent  of  the  vote  in  a  county  at  one 
election  could,  at  the  next  election,  upon  any  construction  of 
the  law,  nominate  by  a  convention  a  full  county  ticket,  could 
certify  it,  and  secure  a  ballot  heading  by  party  designation, 
but  such  designation  would  not  apply  to  any  candidate  for  a 
state  or  district  office,  such  as  presidential  electors  or  members 
of  Congress.  The  result  of  having  a  party  designation  at  the 
head  of  the  ticket  would  be,  therefore,  to  disfranchise  every 
voter  who  made  use  of  it  as  to  all  state  and  district  officers,  or 
if  he  attempted  to  supplement  his  straight  ticket  by  stamping 
his  choice  for  individual  candidates  for  such  offices,  he  would 
be  disfranchised  altogether,  for,  under  the  law,  his  ballot 
could  not  be  counted.  The  ticket  heading  in  such  case  could 
do  the  voters  of  a  party  no  possible  good,  but  would  simply 
be  a  lure  by  which  they  could  be,  and  in  many  instances  would 
be,  entrapped  into  a  loss  of  their  votes.  In  the  second  case 
supposed,  all  the  ballots  used  in  the  state  would  have  a  party 
heading,  but  in  many  of  the  counties  the  party  would  have  no 
local  ticket,  and  in  all  such  counties  the  voter  stamping  the 
heading  would  vote  for  state  offices  only,  and  would  be  dis- 
franchised as  to  all  district  and  county  offices,  or  if  he  at- 
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tempted  specially  to  designate  his  choice  for  such  offices,  his 
vote  would  be  wholly  lost.  Such  being  the  results  inevitably 
flowing  from  the  operation  of  this  provision  of  the  law  if  al- 
lowed to  be  operative,  it  can  readily  be  seen  that  it  would  be 
no  benefit  to  any  party  to  allow  it  a  ticket  heading  unless  it 
had  a  full  state  and  local  ticket,  for  no  voter  of  the  party  could 
express  his  choice  by  stamping  the  party  designation  without 
partial  or  total  disfranchisement.  His  supposed  advantage 
would  be  but  a  delusion  and  a  snare.  Even  in  San  Francisco, 
at  the  approaching  election,  if,  as  is  said  to  be  the  case,  the 
Non-Partisans  have  nominated  candidates  for  the  legislature, 
and  if,  according  to  the  official  opinion  of  the  attorney-general, 
the  names  of  such  candidates  are  to  be  printed  on  the  general 
or  state  ticket  along  with  the  names  of  candidates  for  Con- 
gress and  for  presidential  electors,  it  would  be  just  as  much 
the  duty  of  the  defendants  to  put  the  party  designation  on  the 
general  as  on  the  local  ticket,  and  the  necessary  result  would 
be,  that  every  supporter  of  the  party  who  should  thus  be  mis- 
led into  voting  a  straight  ticket  would  lose  his  vote  for  mem- 
ber of  Congress  and  for  presidential  electors.  I  imagine  the 
supporters  of  the  movement  would  scarcely  desire  the  privi- 
lege of  a  party  heading  at  such  a  price. 

Upon  these  grounds,  we  hold  that  this  provision  destroys 
the  just,  and  equal,  and  uniform  operation  which  in  an  elec- 
tion law,  of  all  others,  is  demanded,  no  less  by  t?ie  express 
terms  of  our  fundamental  law  than  by  the  genius  and  spirit 
of  our  institutions.  Itis  therefore  void  and  inoperative.  There 
should  be  no  party  designations  printed  at  the  head  of  the 
tickets,  because  there  can  be  no  voting  by  stamping  such 
designation.  Voters  can  only  express  their  choice  by  placing 
a  stamp  opposite  the  name  of  their  candidate  for  each  office, 
or  by  writing  the  name  of  a  candidate  in  the  blank  space  left 
therefor,  or  their  answer  to  each  question  or  proposition,  or 
proposed  amendment  to  the  constitution,  except  only  in  case 
of  presidential  electors,  who  may,  under  the  law,  be  voted  for 
in  groups  by  a  single  impression  of  the  stamp.  Since  this  is 
the  only  mode  by  which  a  voter  can  express  his  choice,  the 
printing  of  a  party  designation  at  the  head  of  the  ticket  could 
do  no  good,  but  only  harm,  by  misleading  some  voters  and 
causing  them  to  lose  their  votes.  The  officers  charged  with 
the  preparation  of  the  official  ballots  should  therefore  be 
careful  to  omit  the  printing  of  such  headings,  and  the  voters 
should  be  thoroughly  instructed  to  express  their  choice  in  th» 
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manner  herein  indicated.     It  will  be  understood,  of  course, 
that  we  do  not  hold  the  new  law  unconstitutional  except  as  to 
the  single  provision  under  discussion.     In  other  respects,  so 
far  as  we  are  at  present  advised,  it  may  be  fully  carried  out. 
The  writ  of  mandate  is  denied.   . 

Garoutte,  J,  (concurring).  It  is  very  apparent  from  the 
reading  of  section  1197  of  the  act  under  consideration,  in  con- 
nection with  the  sections  to  which  it  refers,  that  in  both  spirit 
and  letter  it  was  intended  that  only  parties  polling  three  per 
<;ent  of  the  entire  vote  cast  at  the  last  general  election  should 
have  a  heading  upon  the  ticket.  Such  being  the  fact,  to  my 
mind  the  law  is  clearly  unconstitutional  in  this,  that  it  dis- 
criminates in  favor  of  certain  parties,  and  is  therefore  lacking 
in  that  uniformity  of  operation  demanded  by  the  constitution 
of  this  state. 

I  concur  in  the  judgment. 


Elections  —  Party  Headings.  —  The  clanse  in  the  New  Jersey  election 
act  of  1890  which  provides  that  only  those  parties  casting  a  certain  percent- 
age of  the  vote  at  the  last  election,  and  those  parties  presenting  petitions 
signed  by  a  certain  numljer  of  voters,  shall  be  entitled  to  official  ballots,  is  a 
valid  regulation  to  restrain  the  number  of  ballots  to  be  printed  within  rea- 
sonable limits:  Stale  v.  Black,  Sup.  Ct  N.  J.,  June  9,  1S92. 

Elections  —  Power  of  Legislature  to  Reodlatb. — The  legislature 
iias  the  power  to  regulate  elections,  so  long  as  it  merely  regulates  the  exer- 
cise of  the  elective  franchise,  and  does  not  deny  it,  either  directly,  or  by 
making  its  exercise  so  difficult  as  to  amount  to  a  denial:  De  Walt  v.  Barlley, 
146  Pa.  St.  529;  28  Am.  St.  Rep.  814,  and  note.  Election  laws  must  not  be 
80  unreasonable  or  restrictive  as  to  exclude  a  large  number  of  voters,  without 
fault  on  their  part:  Attorney-General  v.  Common  Council,  78  Mich.  545;  18 
Am.  St.  Rep.  458,  and  note. 


Miller  v.  Miller. 

[96  Califobnia,  376.] 

A  Tax  Deed  Creates  No  Presumption  that  the  facts  upon  which  it  is 
based,  or  which  are  recited  therein,  had  any  existence,  in  the  absence  of 
a  statute  providing  the  eflFect  which  shall  be  given  it  in  evidence. 

Tax  Sales  —  Notice  to  Redeem,  Necessity  of  Extrinsic  Proof  of. — 
If  a  statute  providing  for  the  collection  of  taxes  declares  that  a  tax  deed 
shall  he  pi-ima  facie  evidence  of  certain  designated  facts,  and  conclusive 
evidence  of  all  others,  is,  some  years  after  its  enactment,  amended  so  as 
to  require  the  purchaser  to  give  notice  of  the  expiration  of  the  time  for 
redemption,  and  that  no  deetl  shall  be  issued  unless  an  affidavit,  showing 
the  giving  of  such  notice,  has  been  filed  with  the  officer  who  made  the 
sale,  a  deed  by  such  officer  is  neither  conclusive  nor  prima  facie  evi. 
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dence  that  snch  notice  was  given  or  affidavit  filed,  and  must  be  disre- 
garded,  unless  the  person  claiming  under  it  proves  that  the  affidavit  was 
filed,  for,  antil  filed,  the  officer  ia  without  authority  to  execute  a  cou> 
Teyance. 

Charles  F.  Burton  and  A.  C.  Freeman^  for  the  appellantB. 

W.  A.  S.  Nicholson^  for  the  respondents. 

Garoutte,  J.  This  is  an  action  to  quiet  title,  and  an  ap- 
peal is  before  us  from  the  judgment,  upon  a  bill  of  exceptions. 
Appellants  introduced  their  tax  deed  in  evidence,  and  rested, 
insisting  that  such  deed  established  a  prima  Jade  title  in 
them.  We  are  unable  to  see  that  respondents'  evidence  was 
material  to  the  case  in  any  degree,  and  consequently  we  have 
nothing  before  us  for  consideration  upon  the  question  of  title, 
save  the  tax  deed  of  appellants.  In  viewing  a  tax  deed  from 
a  common-law  stand-point,  the  author  of  Blackvvell  on  Tax 
Titles,  at  section  845,  says:  "This  deed,  according  to  the 
principles  of  the  common  law,  is  simply  a  link  in  the  chain 
of  the  grantee's  title.  It  does  not,  ipso  facto,  transfer  the  title 
of  the. owner,  as  in  grants  from  the  government,  or  in  deeds 
between  man  and  man.  The  operative  character  of  it  de- 
pends upon  the  regularity  of  the  anterior  proceedings.  The 
deed  is  not  the  title  itself,  nor  even  evidence  of  it.  Its  re- 
citals bind  no  one.  It  creates  no  estoppel  upon  the  former 
owner.  No  presumption  arises  upon  the  mere  production  of 
the  deed  that  the  facts  upon  which  it  is  based  had  any  exist- 
ence." Such  being  the  status  of  a  tax  deed  at  the  common 
law,  it  is  apparent  that  whatever  dignity  and  value  is  at- 
tached to  this  deed  as  evidence  of  title  is  granted  it  by  the 
statutory  provisions  of  this  state. 

Section  3786  of  the  Political  Code  declares  that  the  matters 
recited  in  the  certificate  of  sale  must  be  recited  in  the  deed, 
and  that  such  deed,  duly  acknowledged  or  proved,  is  primary 
evidence  {prima  facie)  of  certain  matters  and  proceedings, 
specially  naming  them.  Section  3787  provides  that  "  cuch 
deed,  duly  acknowledged  or  proved,  is  (except  as  against  ac- 
tual fraud)  conclusive  evidence  of  the  regularity  of  all  other 
proceedings,  from  the  assessment  by  the  assessor,  inclusive, 
up  to  the  execution  of  the  deed." 

These -provisions  of  the  statute  are  plain  and  explicit,  and 
in  the  absence  of  other  and  additional  legislation,  there  would 
seem  to  be  no  question  but  that  the  production  of  a  tax  deed 
in  evidence  established  a  prima  facie  title.  But  several  years 
subsequent  to  the  foregoing  legislation,  a  statute  was  enacted. 
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providing  that  the  purchaser  of  property  sold  for  delinquent 
taxes,  or  his  assignee,  must,  thirty  days  previous  to  the  ex- 
piration of  the  time  for  redemption,  or  thirty  days  before  he 
applies  for  a  deed,  serve  a  notice  upon  the  owner,  stating  cer- 
tain matters,  and  further  providing  that  the  owner  of  the 
property  shall  have  the  right  of  redemption  indefinitely  until 
Buch  notice  shall  have  been  given,  etc.  It  is  now  insisted  by 
respondents  that  the  service  of  this  notice  is  a  condition  pre- 
cedent to  the  execution  of  the  deed,  and  appellants  having 
failed  to  prove  such  service,  the  deed  was  issued  without  au- 
thority, and  therefore  passed  no  title.  An  enactment  similar 
in  principle  to  the  one  under  investigation  is  found  in  the 
statutes  of  New  York,  and  also  in  the  constitution  of  Illinois, 
and  it  has  been  uniformly  held  in  those  states  that,  in  the 
absence  of  such  notice,  the  deed  was  no  evidence  of  title: 
Holhrooh  v.  Fellows,  38  111.  440;  Wilson  v.  McKenna,  52  111. 
43;  Williams  v.  Underhill,  58  111.  137;  Black  well  on  Tax 
Titles,  sec.  699.  The  service  of  this  notice  is  not  one  of  those 
matters  established  prima  facie  by  the  deed  under  section 
3786,  supra,  but  it  is  insisted  that  under  section  3787,  supra, 
the  deed,  ipso  facto,  is  made  conclusive  evidence  of  such  ser- 
vice. If  the  authority  of  the  officer  to  make  the  deed  depends 
upon  the  service  of  a  certain  notice,  it  is  very  questionable 
whether  the  legislature  has  the  power  to  declare  that  the  deed 
shall  be  conclusive  evidence  that  such  notice  was  served,  but 
we  do  not  find  it  necessary  to  enter  into  a  discussion  of  that 
question. 

As  already  suggested,  this  enactment  of  the  legislature,  re- 
quiring notice  to  be  served,  etc.,  is  of  much  more  recent  date 
than  section  3787  of  the  Political  Code,  and  it  is  very  appar- 
ent, upon  an  inspection  of  these  provisions,  that  the  legisla- 
ture never  intended  that  it  should  come  within  the  purview  of 
that  section.  It  certainly  should  not  be  held  by  this  court  to 
be  embraced  within  the  rules  of  evidence  there  provided,  in 
the  absence  of  an  express  declaration  to  that  effect,  for  the 
section  is  severe  and  rigid  in  its  operation.  The  words  "con- 
clusive evidence  of  the  regularity  of  all  other  proceedings,"  as 
used  in  the  section,  refer,  and  were  intended  by  the  framers 
of  the  provision  to  refer,  to  the  acts  and  proceedings  required 
to  be  done  and  had  at  the  hands  of  the  public  officials  in- 
trusted with  the  various  steps  leading  up  to  the  execution  of 
a  tax  deed,  and  not,  as  in  this  case,  to  something  required  to 
be  done  by  the  applicant  for  the  deed. 
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This  is  the  construction  placed  upon  a  very  similar  pro- 
vision by  the  supreme  court  of  Iowa,  and  is  undoubtedly  the 
true  one:  "But  it  is  said  that  the  same  section  provides 
that  the  deed  shall  be  conclusive  evidence  'that  all  things 
whatsoever  required  by  law  to  make  a  good  and  valid  sale 
and  to  vest  the  title  in  the  purchaser  were  done,  except  in  re- 
gard to  the  points  named  in  this  section,  wherein  the  deed 
shall  be  presumptive  evidence  only,'  and  that  the  deed  is  not 
made  presumptive  evidence  of  the  notice  of  expiration  of  the 
time  of  redemption,  and  as  that  is  necessary  to  vest  title  in 
the  purchaser,  the  deed  must,  under  the  provision,  be  regarded 
as  conclusive  evidence  of  it.  This  provision  is  found  in  sub- 
division 3  of  the  section  in  question,  which  purports  to  treat 
of  the  prerequisites  to  be  complied  with  by  the  officers  having 
any  part  in  the  transaction  relating  to  or  aflfecting  the  title 
conveyed.  We  think  it  does  not  extend  further.  The  giving 
of  notice  of  the  expiration  of  the  time  of  redemption  is  some- 
thing to  be  done  by  the  holder  of  the  tax  certificate.  The 
statute  went  very  far  in  making  the  deed  conclusive  evidence 
that  the  prerequisites  to  be  complied  with  by  the  officers  had 
been  complied  with;  yet  the  officers  were  elected  for  the  pur- 
pose of  doing  the  things  constituting  the  prerequisites,  and  are 
wholly  disinterested.  We  cannot  think  that  the  statute  de- 
signed to  allow  the  holder  of  the  tax  deed  to  rely  upon  it  as 
conclusive  evidence  of  the  things  to  be  done  by  himself.  The 
effect  of  the  statute  requiring  notice  to  be  given  of  the  expira- 
tion of  the  time  of  redemption  is  to  lull  property  owners  into 
security.  If  a  tax  deed  is  conclusive  evidence  of  notice,  where 
there  is  no  notice,  the  provision  constitutes  a  most  dangerous 
trap,  instead  of  a  protection  to  property  owners  ":  Reed  v. 
Thompson^  56  Iowa,  455;  approved  in  Wilson  v.  Crafts,  56  Iowa, 
450. 

The  authorities  in  this  state,  indirectly  at  least,  hold  that 
the  tax  deed  is  not  conclusive  evidence  as  to  these  matters. 
In  Landregnn  v.  Peppin^  86  Cal.  126,  the  deed  was  declared 
void  because  the  recitals  upon  this  question  of  notice  therein 
contained  showed  that  the  law  had  not  been  followed  in  that 
regard.  Now,  if  the  deed,  ipso  facto,  was  conclusive  evidence 
that  the  proper  notice  was  given,  any  recitals  therein  showing 
to  the  contrary  were  of  no  avail;  for  if  conclusive,  the  matter 
was  foreclosed  from  investigation,  and  it  follows  that  the  court, 
in  order  to  give  weight  to  tliese  recitals  of  the  deed,  necessarily 
held  that  the  statute  did  not  conclude  and  bar  an  investigation 
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as  to  the  merits  of  the  notice.  In  Hughes  v.  Cannedy,  92  Cal. 
386,  the  deed  was  declared  void  because  the  notice  posted  upon 
the  land  was  fatally  defective.  If  the  deed  was  conclusive  as 
to  the  sufficiency  of  the  notice,  this  decision  of  the  court  could- 
not  be  supported.  It  is  also  intimated  in  Rollins  v.  Wright,  93 
Cal.  399,  that  section  3787  of  the  Political  Code  has  no  refer- 
ence to  this  matter. 

Let  the  judgment  be  affirmed. 


Tax  Deed  —  Effect  of  Recitals  in.  —  Recitals  in  a  tax  deed  of  compli- 
ance with  statutory  requireineats  are  not  even  prima  facie  evidence  of  such 
compliance:  Brovm  v.  Wright,  17  Vt.  97;  42  Am.  Dec.  481,  and  note; 
Downer  v.  Tarbell,  61  Vt.  5.30;  Jackson  v.  Shepherd,  7  Cow.  88;  17  Am.  Dec. 
502,  and  extended  note;  unlesS  made  so  by  statute;  but  the  burden  is  on  th« 
party  claiming  under  such  deed  to  prove,  by  other  evidence,  full  compliance 
with  the  requirements  of  the  statute:  Worthing  v.  Webster,  45  Me.  270;  71 
Am.  Dec.  543,  and  note;  Polk  v.  Rose,  25  Md.  153;  89  Am.  Dec.  773,  and 
note.  A  tax  deed  only  raises  a  presumption  that  the  property  was  assessed 
as  required  by  law;  and  this  presumption  may  be  rebutted  by  the  recitals  in 
the  certificate  showing  an  illegal  assessment:  De  Frieze  v.  Quint,  94  Cal. 
653;  28  Am.  St.  Rep.  151.  A  tax  deed,  regular  upon  its  face,  is  prima  /aeie 
evidence  of  the  regularity  of  the  proceedings,  and  the  burden  of  proof  is  on 
the  party  attacking  the  deed:  Washington  v.  Hosp,  43  Kan.  324;  19  Am.  St. 
Rep  141,  and  note.  See  note  to  People  v.  Turner,  15  Am.  St.  Rep.  508. 
Where  the  statute  makes  a  tax  deed  presumptive  evidence  of  the  regularity 
of  prior  proceedings,  the  burden  of  showing  iri'egularities  is  upon  the  owner, 
in  an  action  by  the  holder  of  the  deed  for  the  possession,  and  to  quiet  title: 
Hurd  V.  Brisner,  3  Wash.  1;  28  Am.  St.  Rap.  17,  and  note;  but  a  tax  deed 
cannot  be  declared  by  statute  to  be  conclusive  as  to  matters  essential  to 
jurisdiction:   Maguiar  v.  Henry,  84  Ky.  1;  4  Am.  St.  Rep.  182. 

There  can  be  no  doubt  that  the  decision  in  the  principal  case  declares  the 
law  as  it  ought  to  be;  for  if  notices  of  the  expiration  of  the  time  to  redeem 
are  not  required  to  be  preserved  and  produced  in  evidence,  it  ia  clear  that 
the  statute  accomplishes  no  useful  purpose  in  declaring  that  they  shall  ba 
given,  and  prescribing  their  contents.  For  after  the  tax  deed  has  been  pro- 
cured, the  notice,  if  not  what  it  should  be,  is  too  likely  to  disappear.  On  the 
other  hand,  it  may  be  said  with  equal  force  and  truth  that  the  notice  and 
affidavit  of  its  service,  when  correct,  are  equally  likely  to  be  lost  or  de- 
stroyed. It  is  to  be  regretted  that  the  statute  did  not  require  the  evidence 
of  the  service  of  the  notice  to  be  recorded  in  some  public  record,  so  that 
means  should  exist,  without  resorting  to  extrinsic  and  parol  evidence,  of  de- 
termining whether  the  deed  constitutes  title,  prima  facie.  The  declaration 
of  the  Political  Code  of  California  that  tax  deeds  shall  be  conclusive  evi- 
dence of  the  regularity  of  all  proceedings,  except  as  to  certain  enumerated 
matters,  of  which  the  giving  of  the  notice  is  not  one,  is  so  clear  and  stringent 
that,  had  it  been  our  duty  to  decide,  we  could  not  have  escaped  it.  We  are, 
however,  as  we  have  already  indicated,  glad  that  the  court  found  means  of 
escape  satisfactory  to  it,  — a  conclusive  presumption  being,  in  our  judgment, 
»  thing  of  evil,  and  in  no  circumstances  less  to  be  tolerated  than  when  in- 
voked to  deprive  a  citizen  of  rights  of  property  by  establishing  against  bim 
that  which  probably  did  not  occur. 
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{La  Bank.] 

Edwards  v.  Eollbt. 

['.i6  Califobnia,  408.] 

A  Patbrt  fob  Lands  mat  be  Shown  to  be  Void,  whether  in  a  collateral 
proceediag  or  not,  by  proving  that  the  land  department  had  no  jurisdic- 
tion  to  dispose  of  the  land  described  in  the  patent.  The  person  thua 
attacking  the  patent  need  not  connect  himself  in  any  way  with  the  origi> 
nal  source  of  title.  , 

A  State  Patent  to  Land  Which  had  at  One  Time  been  the  Bed  of 
A  River,  and  which  the  officers  of  the  state  hail  therefore  no  authority 
to  sell  or  patent,  is  void,  and  may,  on  that  ground,  be  sucessfully  resisted 
by  one  in  possession  without  title  of  any  character. 

J.  D.  H.  Chaviberlin  and  Ernest  SSvier,  for  the  appellant. 

Horace  L.  Smith,  for  the  respondent. 

Temple,  C.  Plaintiff  appeals  from  the  judgment,  upon  the 
judgment  roll  alone. 

The  action  is  brought  to  quiet  title,  and,  the  defendant  being 
in  possession,  is  therefore  virtually  an  action  to  recover  pos- 
Bession,  sometimes  called  an  action  of  ejectment. 

The  defendant  denied  plaintiff's  title,  pleaded  a  former 
judgment  as  a  bar,  set  up  title  in  himself,  and  also  claimed 
that  the  plaintiff's  right  of  action  was  barred  by  the  statute 
of  limitations. 

The  action  was  tried  without  a  jury,  and  the  findings  seem 
to  state  the  facts  quite  fully. 

The  court  found  that  neither  plaintiff  nor  defendant  had 
title  to  the  demanded  premises,  and  that  plaintiff's  right  was 
not  barred  by  the  judgment  pleaded,  or  by  the  statute  of  lim- 
itations, and  defendant  had  judgment. 

The  findings  show  that  on  the  28th  of  September,  1850,  and 
prior  thereto,  the  demanded  premises  were  in  the  bed  of  Eel 
River,  a  navigable  stream;  that  the  land  in  that  township 
was  public  land  of  the  United  States,  and  was  surveyed  by 
the  land  department  by  meandering  both  banks  of  the  river, 
thus  excluding  the  bed  of  the  river  from  the  survey. 

Defendant  was  the  owner  of  a  tract  of  land  purchased  from 
the  state  as  lieu  land,  the  application  to  purchase  which  was 
made  November  22,  1858,  at  which  time  Eel  River  bounded 
it  on  the  south  and  west,  the  land  described  in  the  complaint 
then  being  the  bed  of  the  stream  bordering  upon  these  lands. 
During  the  winter  of  1861-62,  the  river  suddenly  changed  its 
course,  forming  a  new  channel,  and  the  water  ceased  to  fiow 
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in  the  old  channel.  Each  succeeding  freshet  brought  down 
sediment,  which  filled  up  somewhat  the  original  channel, 
forming  the  land  in  controversy. 

One  John  L.  Pixley  made  application  to  purchase  these 
lands  from  the  state  as  swamp  and  overflowed  lands,  June  14, 
1886,  upon  which  application  a  patent  was  issued  October  17, 
1888.     Under  this  patent  plaintiff  claims  title. 

The  land  in  controversy,  then,  was  the  bed  of  a  navigable 
stream  until  1861.  It  was  not  acquired  from  the  United  States 
as  swamp  and  overflowed  land  under  the  act  of  September  28, 
1850.  Many  sections  of  the  Political  Code  show  plainly  that 
no  other  lands  are  included  under  the  designation  "  swamp 
and  overflowed  "  in  the  statutes  authorizing  the  sale  of  state 
lands.  This  land  was  not  swamp  and  overflowed  land  withia 
the  meaning  of  those  laws.  Nor  is  there  any  other  statute 
authorizing  the  sale  of  land  of  this  character  by  the  state 
officers. 

It  is  said,  however,  that,  admitting  that  the  patent  was 
issued  in  a  case  not  authorized,  still  it  is  prima  facie  valid, 
and  raises  a  presumption  that  the  land  had  been  properly 
segregated  and  listed  to  the  state  as  swamp  and  overflowed 
land,  and  that  all  necessary  steps  had  been  taken  to  authorize 
the  issuance  of  the  patent:  Easton  v.  O'Reilly^  63  Cal.  309. 

It  is  further  claimed  that  the  defendant  cannot  attack  the 
patent,  unless  he  connects  himself  in  same  way  with  the 
original  source  of  title.  This  last  proposition  unquestionably 
finds  some  support  among  the  earlier  decisions  of  this  court, 
—  particularly  in  Doll  v.  Meador,  16  Cal.  295,  in  which  the 
proposition  is  broadly  asserted.  On  this  point,  however,  that 
case  has  not  been  followed  in  the  later  cases.  In  Cucamonga 
Fruit  Land  Co.  v.  Moir,  83  Cal.  101,  the  plaintiff^  claimed  under 
a  patent  from  the  United  States,  and  also  a  certificate  of  pur- 
chase from  the  state.  The  defendant  had  made  application 
to  purchase  from  the  state,  but  it  was  contended  that  his  ap- 
plication was  void,  because  the  land  at  the  time  was  held 
adversely  by  another.  This  point  was  not  deemed  material, 
as  the  court  found  that  plaintiff^'s  patent  and  certificate  were 
both  issued  without  authority  of  law,  and  concluded  as  fol- 
lows: "Each  document  was  issued  without  authority  of  law, 
and  is  void  against  defendant,  conceding  that  he  showed  no 
title  except  naked  possession." 

Some  members  of  the  court  doubted  whether  it  was  a  proper 
case  in  which  to  apply  this  principle,  but  so  far  as  it  holds 
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that  a  patent  may  always  be  shown  to  be  void  by  evidence 
that  it  was  issued  in  a  case  not  authorized  by  law,  it  is  in 
■exact  accord  with  the  cases  in  the  federal  courts. 

In  St.  Louis  Smelting  Co.  v.  Kemp,  104  U.  S.  636,  the  true 
rule  is  declared  in  an  opinion  written  by  Judge  Field.  He 
€ays:  **0n  the  other  hand,  a  patent  may  be  collaterally  im- 
peached in  any  action,  and  its  operation  as  a  conveyance  de- 
feated, by  showing  that  the  department  had  no  jurisdiction 
to  dispose  of  the  lands;  that  is,  that  the  law  did  not  provide 
for  selling  them,  or  that  they  had  been  reserved  from  sale  or 
•dedicated  to  special  purposes,  or  had  been  previously  trans- 
ferred to  others." 

And  in  Steel  v.  St.  Louis  Smelting  Oo.j  106  U.  S.  447,  after 
•declaring  the  conclusiveness  of  the  patent  as  to  all  matters 
which  the  department  officers  were  required  to  paps  upon,  the 
«ame  judge  says:  "It  need  hardly  be  said  that  we  are  here 
«peaking  of  a  patent  issued  in  a  case  where  the  land  depart- 
ment had  jurisdiction  to  act,  the  lands  forming  part  of  the 
■public  domain,  and  the  law  having  provided  for  their  sale. 
If  they  never  were  the  property  of  the  United  States,  or  if  no 
legislation  authorized  their  sale,  or  if  they  had  been  previously 
■disposed  of  or  reserved  from  sale,  the  patent  would  be  inoper- 
ative to  pass  the  title,  and  objection  to  it  could  be  taken  on 
these  grounds  at  any  time  and  in  any  form  of  action." 

Many  other  cases  in  the  supreme  court  of  the  United  States 
are  to  the  same  effect. 

I  think,  therefore,  the  judgment  should  be  affirmed. 

Haynes,  C,  and  Vancliep,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
tnent  is  affirmed. 

McFarland,  J.,  Gaboutte,  J.,  Harbison,  J.,  Sharpstein, 
J.,  De  Haven,  J.  

PoBLic  Lands  —  Biqht  to  Attack  Patents.  —  A  state  patent,  purport- 
ing to  convey  title,  which  ia  void  upon  its  face,  as  where  the  state  had  no 
Authority  to  convey,  may  be  collaterally  attacked  in  an  action  of  ejectment: 
Winter  V.  Jones,  10  Ga.  190;  54  Am.  Dec.  379.  A  bona  fide  pre-emptioner  of 
{>ublic  lands  under  the  laws  of  the  United  States  may  attack  collaterally  a 
patent  for  the  same  land  granted  by  the  state  by  virtue  of  a  selection  of  the 
land  made  by  the  state  while  he  was  in  possession,  in  an  action  of  ejectment 
■•gainst  him  by  the  state  patentee,  for  the  state  had  no  title  to  the  land: 
Ttrry  v.  Megerle,  24  Cal.  609;  85  Am.  Dec.  84,  and  note,  in  which  the  cases 
«re  collected  discussing  the  impeachment  of  patefits  of  public  lands;  also  ex- 
tended note  to  Stark  v.  Mather,  12  Am.  Dec.  564,  on  the  same  subject.     A 
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grant  of  lands  not  subject  to  grant  is  void,  and  can  be  attacked  coUaterallyr 
Brown  r.  Brown,  103  N.  C.  213.  A  state's  patent  of  lands  passes  its  title» 
but  does  not  establish  that  it  had  title:  Musser  v.  McRea,  38  Minii.  409.  A 
patent  which  includes  both  vacant  and  already  appropriated  lands  without 
locating;  the  latter  cannot  be  sustained:  Roherts  v,  David-son,  83  Ky.  279, 
A  patent  ia  void  which  was  issued  from  the  government  to  land  which  had 
previously  been  appropriated  by  the  government  and  reserved  from  entry: 
Doe  v.  WoUb,  7  Smedes  &  M.  363;  45  Am.  Dec.  308,  and  note.  The  decision 
in  the  principal  case,  in  so  far  as  it  permitted  a  patent  to  be  attacked  by 
extrinsic  evidence  in  an  action  at  law  by  one  not  in  privity  with  the  state,  is 
of  doubtful  propriety,  and  apparently  in  conflict  with  New  York  etc.  R.  It» 
Co.  T.  Aldridge,  135  N.  Y.  83. 


Fish  v.  McCarthy. 

[96  California,  484.] 

McoHAino's  Lien  cannot  Exist  except  where  there  was  a  Valid 
Contract  for  the  doing  of  work  or  the  furnishing  of  materials. 

Mechanic's  Lien  cannot  be  Enforced  against  the  Property  of  Mi- 
nors, where  the  contract  under  which  the  work  was  done  or  material* 
famished  was  entered  into  on  their  behalf  by  their  guardian  without 
first  obtaining  an  order  of  court  authorizing  him  so  to  da 

Ath  and  Mathews,  for  the  appellant. 

Stafford  and  Stafford,  for  the  respondent. 

Vancliep,  C.  Action  to  enforce  a  mechanic's  lien.  The 
court  sustained  a  general  demurrer  to  the  complaint,  and 
plaintiff  declining  to  amend,  judgment  passed  for  defendant. 

Plaintiff  appeals  from  the  judgment  on  the  judgment  roll, 
and  contends  that  his  complaint  was  sufficient. 

The  complaint  shows  that  the  defendant,  Mary  McCarthy, 
in  her  character  of  guardian  of  the  persoi^s  and  estates  of 
Mary,  Joseph,  and  Patrick  Powers,  minors,  employed  the 
plaintiff  to  repair  a  certain  building,  the  property  of  her 
wards;  that  plaintiff  repaired  the  building  and  furnished  all 
materials  necessary  for  that  purpose;  that  the  materials  and 
labor  were  reasor^ably  worth  $120;  and  that  he  regularly  filed 
with  the  recorder  his  claim  and  notice  of  lien. 

The  wards  are  also  made  defendants,  but  the  guardian  ia 
■ued  only  in  her  oflBcial  capacity. 

I  think  the  following  opinion  of  the  learned  judge  of  the 
trial  court  expresses  the  law  of  the  case,  and  should  be  adopted: 
**  This  is  an  action  to  enforce  a  mechanic's  lien.  The  work 
performed,  materials  furnished,  f6r  the  value  of  which  the 
lien  is  sought  to  be  enforced,  was  performed,  as  per  notice,  for 
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the  defendant,  Mary  McCarthy,  guardian  of  the  persons  and 
estates  of  certain  minors,  who  are  also  joined  as  parties  de- 
fendant. Assuming  that  the  allegation  in  question  is  equiva- 
lent to  an  averment  that  the  defendant,  McCarthy,  as  guardian 
of  the  minor  defendants,  and  on  their  behalf,  made  the  con- 
tract in  question,  it  seems  clear  that  the  defendant,  as  such 
guardian,  could  not  subject  the  estate  and  property  of  her 
wards  to  a  lien,  such  as  is  here  sought  to  be  enforced,  without 
first  obtaining  an  order  of  court  authorizing  her  to  do  so.  The 
supreme  court  of  this  state,  in  Guy  v.  Du  Uprey,  16  Cal.  196, 
76  Am.  Dec.  518,  have  directly  so  held.  And  the  same  rule 
is  maintained  by  other  courts:  See  Phillips  on  Mechanics' 
Liens,  sec.  Ill ;  also  Hunt  v.  Maldonada,  89  Cal.  636.  As  the 
mechanic's  lien  arises  from  work  done  and  materials  furnished 
under  an  obligatory  contract,  if  the  contract  be  not  binding, 
the  lien  necessarily  fails.  An  infant  is  not  bound  by  his  con- 
tract, except  in  certain  cases,  in  which  the  erection  of  a  build- 
ing is  not  included."  See  also  Phillips  on  Mechanics'  Liens, 
sec.  108;  Schouler  on  Domestic  Relations,  sec.  351. 
I  think  the  judgment  should  be  aflBrmed. 

Temple,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  afQrmed. 

Harrison,  J.,  Paterson,  J.,  Gabouttb,  J, 

Hearing  in  Bank  denied. 

Mechanic's  Likn — Nkckssitt  for  Valid  Contract. — Mechanics  and 
material-men  are  bound  to  ascertain  whether  the  party  with  whom  the  con- 
tract is  made  is  a  minor  or  a  person  otherwise  incapacitated;  for  if  the  con- 
tract ia  made  with  such  person,  it  ia  not  binding,  and  the  lien  of  the  contractor 
will  fail:  McCarty  v.  Carter,  49  111.  53;  95  Am.  Dec.  572,  and  note;  Rogert 
▼.  P/iillipa,  8  Ark.  366;  47  Am.  Deo.  727,  and  note.  A  mechanic's  lien  can- 
not be  enforced,  when  the  contract  under  which  it  arises  ia  made  with  an- 
other than  the  ostensible  owner  of  the  property  at  the  time,  or  without  hia 
consent  or  authority:  Oalhreath  v.  Davidson,  25  Ark.  490;  99  Am.  Dec.  233, 
and  note;  Flannery  v.  Rohrmyer,  46  Conn.  558;  33  Am.  Rep.  36,  and  note; 
Monroe  ▼.  West,  12  Iowa,  119;  79  Am.  Dec.  524,  and  note;  Dunning  v. 
T/iomaa,  10  Col.  84.  A  mechanic's  lien  cannot  be  enforced  against  the  prop- 
erty of  an  infant,  because  an  infant  cannot  make  a  valid  contract,  and  the 
lien  implies  one:  Alvey  v.  Reed,  115  Ind.  148;  7  Am.  St  Rep.  418;  and  on 
this  point,  aee  note  to  Craig  v.  Fan  Behber,  18  Am.  St.  Rep.  592.  Aa  to  who 
haa  auch  ownership  in  or  relation  to  property  that  he  can  bind  it  by  a  me- 
chanic's lien,  see  extended  note  to  Loonie  v.  Uogan,  61  Am.  Dec.  689. 

Mechanic's  Likn. — Power  6f  Guardian  to  Bind  Ward's  Property 
BT  Mechanic's  Lien:  See  Oay  v.  Du  Uprey,  16  Cal.  195;  76  Am.  Die  518. 
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Currier  v.  Nelson. 

[96  California,  506.] 
Dbsd  —  BoiTNDARiBS  —  NoETH.  —  If  land  iatended  to  be  conveyed  la  de- 
scribed in  a  deed  as  commencing  at  a  point  on  the  northwesterly  line  of 
H.  Street,  distant  125  feet  north  of  the  northeasterly  line  of  Fourth 
Street,  and  running  thence  northeasterly  along  said  northwesterly  line 
of  H.  Street  25  feet,  and  extending  back  from  H.  Street  75  feet,  the  word 
"  north  "  must  be  construed  as  meaning  due  north,  and  the  place  of  com- 
mencement  must  be  ascertained  by  finding  a  point  on  the  northwest- 
erly line  of  H.  Street,  which  is  125  feet  due  north  from  a  point  on  Fourth 
Street,  though  such  point  is  less  than  125  feet  from  the  corner  of  H.  and 
Fourth  streets. 

Theodore  H.  Hittell,  for  the  appellant. 

Thomas  F.  Barry^  for  the  respondents. 

De  Haven,  J.  This  is  an  action  to  recover  possession  of  a 
certain  lot  in  San  Francisco,  which  is  described  in  the  com- 
plaint as  "commencing  at  a  point  in  the  northwesterly  line 
of  Harrison  Street,  distant  one  hundred  and  twenty-five  feet 
northeasterly  from  the  northerly  corner  of  Harrison  and 
Fourth  streets,  and  running  thence  northeasterly  along  said 
northeasterly  line  of  Harrison  Street  twenty-five  feet,"  and 
extending  back  from  said  street  a  distance  of  seventy-five 
feet.  The  court  below  gave  judgment  for  the  defendants,  and 
the  plaintiff  appeals. 

It  appears  from  the  record  that  one  Jones  was,  on  Septem* 
ber  17,  1879,  the  owner  and  in  possession  of  the  lot  in  contro- 
versy, and  both  the  plaintiff  and  defendant  Schmalzlen  claim 
to  have  succeeded  to  this  title.  The  defendant  Schmalzlen 
claims  under  a  deed  executed  by  Jones  on  September  17,  1879, 
and  in  which  the  lot  conveyed  is  described  as  "commencing 
at  a  point  on  the  northwesterly  line  of  Harrison  Street,  dis- 
tant one  hundred  and  twenty-five  feet  north  of  the  northeast- 
erly line  of  Fourth  Street,  and  running  thence  northeasterly 
along  said  northwesterly  line  of  Harrison  Street  twenty-five 
feet,"  and  extending  back  from  Harrison  Street  a  distance  of 
seventy -five  feet. 

The  plaintiff's  claim  of  title  is  based  upon  a  later  quit- 
claim deed  executed  by  Jones,  and  in  which  the  land  conveyed 
is  described  as  in  the  complaint. 

It  will  be  seen  from  the  foregoing  statement  that  the  only 
matter  to  be  decided  upon  this  appeal  is,  whether  the  deed 
of  September  17,  1879,  under  which  defendant   Schmalzlen 
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claims,  describes  the  land  in  controversy,  and  whether  that 
deed  does  so  describe  it  or  not  depends  entirely  upon  the 
meaning  of  the  word  "  north  "  as  used  in  its  first  descriptive 
call.  The  first  call  in  the  deed  referred  to  is  for  a  point  in 
the  northwesterly  line  of  Harrison  Street  one  hundred  and 
twenty-five  feet  north  of  the  northeasterly  line  of  Fourth 
Street.  The  court  below  found  as  facts:  "  10.  That  Harrison 
Street,  in  said  city  and  county,  runs  in  a  northeasterly  and 
southwesterly  direction,  and  Fourth  Street,  in  said  city  and 
county,  runs  at  right  angles  to  it,  in  a  northwesterly  and  south- 
easterly direction;  that  the  only  point  in  the  northwesterly  line 
of  said  Harrison  Street  which  is  one  hundred  and  twenty- 
five  feet  due  north  from  the  northeasterly  line  of  said  Fourth 
Street  is  a  point  on  said  northwesterly  line  of  Harrison  Street 
eighty-eight  feet  four  and  three  eighths  inches  northeasterly 
on  said  line  of  Harrison  Street  from  the  north  corner  of  said 
Harrison  and  Fourth  streets,  and  thirty-six  feet  seven  and  five 
eighths  inches  southwesterly  on  said  line  of  Harrison  Street 
from  the  point  of  commencement  of  the  real  estate  described 
in  said  complaint.  11.  That  a  line  drawn  due  south  from 
the  point  of  commencement  of  the  real  estate  described  in 
the  complaint  does  not  etriiie  the  northeasterly  line  of  said 
Fourth  Street  in  a  less  distance  than  one  hundred  and  seventy- 
five  feet  due  south  from  said  point  of  commencement." 

In  view  of  these  facts,  it  is  clear  that  if  the  word  "  north," 
as  used  in  the  first  descriptive  call  of  defendants'  deed,  is  to 
be  construed  as  meaning  due  north,  then  the  land  in  con- 
troversy was  not  conveyed  by  that  deed,  and  the  judgment 
in  favor  of  defendants  must  be  reversed.  There  is  no  doubt 
that  the  word  *'  north  "  may  be  controlled  or  qualified  in  its 
meaning  by  other  words  of  description  used  in  connection 
with  it.  If,  for  instance,  the  deed  here  had  described  the 
lot  as  commencing  at  a  point  on  the  northwesterly  line  of 
Harrison  Street  one  hundred  and  twenty-five  feet  north  of  the 
north  corner  of  Harrison  and  Fourth  streets,  there  would  then 
have  been  a  necessity  to  construe  the  word  "north,"  as  thus 
used  to  describe  the  course  of  the  line  between  the  two  points 
named,  as  meaning  "  northeasterly,"  in  order  to  harmonize 
with  the  points  given  for  the  beginning  and  ending  of  such 
line;  but  in  the  case  before  us  there  is  no  room  for  construc- 
tion, and  the  court  woul  i  not  be  warranted  in  giving  to  the 
word  "  north,"  in  the  call  referred  to,  any  other  than  its  or- 
dinary meaning,  as  there  is  nothing  whatever  in  the  deed  to 
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indicate  or  suggest  that  it  was  used  in  any  other  sense.  The 
word  "  north,"  unless  qualified  or  controlled  by  other  words, 
means  due  north,  and  that  is  its  meaning  in  the  deed  under 
consideration.  "  The  term  *  northerly,'  in  a  grant,  where  there 
is  no  object  to  direct  its  inclination  to  the  east  or  west,  must 
be  construed  to  mean  'north'":  Brandt  v.  Ogden,  1  Johns. 
156.  See  also  Fratt  v.  Woodward,  32  Cal.  220;  91  Am.  Dec. 
673;  Irwin  v.  Towne,  42  Cal.  334. 

It  follows  from  the  views  we  have  expressed  that  the  deed 
under  which  defendant  Schmalzlen  claims  does  not  describe 
the  land  in  controversy. 

It  is  not  alleged  in  the  answer  that  the  parties  to  this  deed 
adopted  the  description  which  it  contains  by  mistake,  and 
that  such  deed  was  intended  and  believed  by  them  to  convey 
the  land  which  is  the  subject  of  this  action.  If  such  mistake 
was  made,  it  may  be  shown  under  proper  pleadings,  and  the 
defendant  Schmalzlen  should  be  permitted  to  amend  his  an- 
swer by  setting  forth  any  equitable  defense  which  he  may 
have  to  this  action  growing  out  of  such  mistake,  if  it  was  made. 

Judgment  and  order  reversed. 

On  December  29,  1892,  the  following  order  was  made,  upon 
a  motion  of  appellant  to  modify  the  judgment:  — 

De  Haven,  J.  The  motion  of  appellant  to  modify  the  judg- 
ment rendered  in  this  case  on  November  29,  1892,  by  direct- 
ing the  court  below  to  enter  judgment  for  the  plaintiff  on 
the  findings,  is  denied. 

We  did  not,  in  the  opinion  filed  on  that  date,  intend  to  be 
understood  as  saying  that  upon  proof  of  the  single  fact  that 
the  parties  to  the  deed  of  September  17, 1879,  adopted  the  de- 
scription which  it  contains  by  mistake,  the  defendant  would 
be  entitled  to  a  judgment  in  the  action,  nor  do  we  think  the 
language  used  by  us  can  be  so  construed.  The  question  as  to 
what  facts  should  be  alleged  in  order  to  constitute  an  equitable 
defense  to  the  action  growing  out  of  such  mistake,  if  made, 
was  not  before  us,  and  it  was  not  our  purpose  to  give  a  com- 
plete outline  of  all  that  such  a  pleading  should  contain.  The 
sufficiency  of  such  an  answer  must  be  determined  by  the 
court  when  it  is  filed.  

Boundaries  —  Pbesumption  that  Courses  in,  are  Run  According  to 

True  Meridian.  —  Where  a  deed  describes  the  boundary  line  of  the  laud 

conveyed  thereby  as  commencing  at  a  point  west  of  the  northeast  corner  of 

a  certain  section,  the  presumption  is,  that  the  point  ia  due  west,  notwith. 

AM.  St.  Kkp..  Vol.  XXXI.  —16 
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standing  the  north  line  of  the  section  is  not  on  the  true  meridian,  bnt  this 
presumption  may  be  rebutted  by  extraneous  testimony:  Beed  v.  Tacoma 
Building  etc  Aaa'n,  2  Wash.  198;  26  Am.  St.  Rep.  851,  and  note.  And  so 
the  word  "easterly,"  when  used  alone  in  the  description  of  land,  will  be 
construed  to  mean  due  east,  unless  other  words  are  used  to  qualify  its  mean* 
ing:  FraU  v.  Woodioard,  32  CaL  219;  91  Am.  Dec.  573,  and  note.  Se« 
JiarUn  y.  Lloyd^  94  Cal  195. 


[In  Bank.] 
VULOAN    POWDEE    CoMPANY    V.  HeEOULES    PoWDEB 

Company. 

[96  Calipobnia,  510.] 

OONTRACTS  IN  Bbstbaint  OF  Tradb,  What  ARE.  —  A  Contract  between  cor« 
porations  engaged  in  the  manufacture  and  sale  of  dynamite,  to  the 
effect  that  none  of  them  shall  make  any  shipment  to  any  part  of  the 
United  States  lying  east  of  the  eastern  boundaries  of  Montana,  Wyo* 
ming,  Colorado,  and  New  Mexico;  that  with  respect  to  the  territory  west 
of  SQch  boundaries,  none  of  the  parties  shall  become  interested  in  the 
manufacture  and  sale  of  dynamite,  except  nnder  the  provisions  of  the 
contract,  and  that  of  the  aggregate  quantity  of  the  dynamite  to  be  sold, 
the  several  parties  may  sell  only  such  proportion  as  is  designated  in  the 
contract,  and  should  either  sell  in  excess  of  such  proportion,  it  should 
pay  over  to  the  other  parties  the  profits  of  such  excess;  and  that  » 
committee  to  be  appointed  by  the  parties  to  the  contract  shall  fix  the 
price  at  which  the  dynamite  may  be  sold  in  the  states  and  territories 
embraced  within  the  agreement,  — is  invalid,  under  a  statute  declaring 
that  every  contract  by  which  any  one  is  restrained  from  exercising  a 
lawful  profession,  trade,  or  business  of  any  kind  is  to  that  extent  void. 

OONTRACTS  IN  RESTRAINT  OF  TrADK  —  PATENT  RlGHTS.  —  The  fact  that  one 
of  the  parties  to  a  contract  was  the  owner  of  letters  patent  for  certain 
methods  and  processes  of  making  dynamite  will  not  render  valid  a  con- 
tract, otherwise  void  as  in  restraint  of  trade,  whereby  all  the  parties  to 
the  contract  agree  not  to  be  interested  in  the  manufacture  or  sale  of  dy- 
namite except  in  certain  states  and  territories,  and  that  even  in  those 
states  and  territories  each  of  them  shall  manufacture  and  sell  a  certain 
quantity  only,  and  at  a  price  to  be  fixed  by  a  committee  to  be  ap- 
pointed. 

OONTBACT  IN  RESTRAINT  OF  TrADE  CANSOT  GiVB  RiSE  TO  A  CaUSE  OF  AC- 
TION. The  court  will  leave  each  of  the  parties  where  it  finds  him.  If 
it  was  a  part  of  such  contract  that  if  either  of  the  parties  should  sell 
beyond  a  designated  proportion  of  dynamite  he  would  account  to  the 
others  for  the  profits  derived  by  him  therefrom,  the  court  will  not  com* 
pel  him  to  submit  to  an  examination  of  bis  books,  and  to  account  for 
such  sum  as  may  be  found  due  from  him  according  to  the  provisions  of 
the  contract. 

r.  G,  Van  Neas  and  L.  A.  Redman^  for  the  appellant. 

PUUbury,  Blanding,  and  Hayne,  for  the  respondents. 
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McFarland,  J.  On  June  2,  1884,  a  written  contract  was 
entered  into  by  and  between  the  Giant  Powder  Company, 
party  of  the  first  part,  the  California  Powder  Works,  party  of 
the  second  part,  and  the  Safety  Nitro  Powder  Company,  the 
Vulcan  Powder  Company,  and  the  California  Vigorit  Powder 
Company,  parties  of  the  third  part,  all  corporations  existing 
under  the  laws  of  this  state.  The  contract  was  about  the  man- 
ufacture and  sale  of  nitro-glycerine  powders,  called  dynamite. 
This  action  was  brought  by  the  said  Vulcan  Powder  Com- 
pany, one  of  said  parties  of  the  third  part,  against  all  of  the 
other  parties,  to  enforce  certain  parts  of  said  contract.  The 
defendant  the  California  Powder  Works  demurred  to  the  com- 
plaint, upon  the  ground,  among  others,  that  the  contract  was 
in  restraint  of  trade,  and  therefore  against  public  policy,  and 
void.  The  demurrer  was  sustained  by  the  trial  court,  and 
judgment  rendered  in  favor  of  said  defendant.  Plaintiff  ap- 
peals from  the  judgment. 

At  common  law,  originally,  all  contracts  which  in  any  de- 
gree tended  to  the  restraint  of  trade  were  void;  but  afterwards 
the  rule  was  relaxed  so  as  to  countenance  contracts  for  the 
partial  restraint  of  trade,  —  that  is,  contracts  in  which  the 
restraint  was  confined  to  reasonable  limits  of  time  or  place, 
and  which  were  founded  upon  sufficient  consideration,  etc. 
(Quite  a  full  statement  of  the  rule  at  common  law  is  to  be 
found  in  Wright  v.  Ryder,  36  Cal.  356;  95  Am.  Dec.  186.) 
The  rule,  however,  was  uncertain,  and  led  to  much  perplexing 
legislation;  and  the  law  upon  the  subject  in  this  state  is  now 
declared  in  section  1678  of  the  Civil  Code.  That  section  is 
as  follows:  "Every  contract  by  which  any  one  is  restrained 
from  exercising  a  lawful  profession,  trade,  or  business  of  any 
kind,  otherwise  than  is  provided  by  the  next  two  sections,  is 
to  that  extend  void."  The  next  two  sections  merely  provide 
that  one  who  sells  the  good-will  of  a  business  may  agree  not 
to  carry  on  a  similar  business  within  a  specified  county  or  city; 
and  that,  in  anticipation  of  a  dissolution  of  a  partnership,  a 
partner  may  agree  not  to  carry  on  a  similar  business  witliin 
the  city  or  town  where  the  partnership  business  is  transacted. 
Neither  of  these  two  exceptions  apply  to  the  case  at  bar;  and 
if  the  contract  here  sued  on  is  obnoxious  to  said  section  1673, 
then  the  demurrer  was  properly  sustained,  and  the  judgment 
should  be  affirmed. 

Passing,  for  the  present,  a  point  of  appellant  based  upon 
certain  patent  rights,  it  is  clear  that  the  contract  is  in  restraint 
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of  trade  and  void.  It  is  quite  long;  but  for  the  purposes  of 
the  question  now  before  us,  it  is  necessary  to  notice  only  some 
of  its  provisions. 

Tlie  contract,  which  is  for  a  term  of  three  years,  provides 
that  neither  of  the  parties  thereto  shall  make  any  shipment  of 
dynamite  to  any  part  of  the  United  States  lying  east  of  the 
eastern  boundaries  of  Montana,  Wyoming,  Colorado,  and  New 
Mexico.  With  respect  to  the  territories  lying  west  of  said 
boundaries,  it  provides  that  "except  under  the  provisions  of 
this  instrument,  none  of  tlie  parties  hereto  shall  be  or  become 
interested,  directly  or  indirectly,  in  the  manufacture  or  sale 
of  dynamite  powder."  It  provides  that  each  party  shall  sell 
only  a  certain  per  cent  "of  the  aggregate  quantity  of  dyna- 
mite sold  by  all  the  parties  hereto,"  —  the  per  cent  to  be  sold 
by  some  of  the  parties  being  larger  than  that  allowed  to  be 
sold  by  others;  and  that  "  when  any  party  shall  exceed  the 
said  proportion,  the  party  selling  the  excess,  as  ascertained 
by  the  quarterly  statement,  hereinafter  more  particularly  re- 
ferred to,  shall  pay  over  to  the  other  parties  the  profits  on 
such  excess."  It  provides  that  the  profits  on  such  excess  shall 
be  ascertained  by  a  standing  committee,  to  whom  each  party 
shall  make  quarterly  reports,  by  computing  the  difference  be- 
tween the  "manufacturing  cost"  of  such  excess  —  said  cost 
to  be  fixed  by  said  committee  —  and  the  average  price  real- 
ized by  all  the  parties.  It  provides  that  said  standing  com- 
mittee "  shall  have  power  to  fix  the  prices  at  which  dynamite 
shall  be  sold  in  the  states  and  territories  embraced  within  the 
agreement,"  and  that  "  these  prices  shall  be  known  as  the 
selling  prices,  and  upon  them  all  the  parties  hereto  shall  be 
required  to  settle  with  the  standing  committee."  It  provides 
that  the  prices  and  the  "manufacturing  cost"  may  be 
"  changed,  at  the  discretion  of  the  standing  committee  ";  that 
each  party  shall  account  to  said  committee  for  all  dynamite 
sold;  and  that  said  committee  may  impose  fines  on  any  party 
violating  the  contract,  and  may  exercise  other  powers  not 
necessary  to  be  here  mentioned.  And  it  provides  that  the 
contract  may  be  terminated  at  any  time,  if  "other  party 
or  parties  shall  begin  the  manufacturing  and  selling  dyna- 
mite within  the  territory  named,  in  competition  to  the  parties 
hereto." 

The  above-stated  provisions  of  the  contract  are  clearly  in  re- 
straint of  trade  and  against  public  policy;  and  this  conclusion 
is  too  obvious  to  need  argument,  authorities,  or  elucidation. 
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2.  Appellant  contends  that  the  principle  that  contracts  in 
restraint  of  trade  are  void  does  not  apply  to  the  contract  here 
^ued  on,  because  it  deals  with  certain  patent  rights. 

The  facts  on  which  this  point  is  based  are  these:  It  appears 
from  the  contract  that  three  of  the  contracting  parties  were 
the  owners  of  certain  letters  patent  for  invention  of  methods 
or  processes  for  making  dynamite.  The  other  two  parties, 
viz.,  the  plaintiff  herein  and  the  Vigorit  Powder  Company, 
did  not  have  any  such  patent.  There  is  a  good  deal  of  reci- 
tation in  the  contract  about  these  patents,  and  mention  is 
made  of  an  *'  interchange  of  rights  "  under  them.  It  is  recited 
that  the  parties  are  desirous  of  being  released  from  all  claims 
for  any  infringement,  "  real  or  alleged,"  of  said  patents,  and 
of  obtaining  license  from  each  other  to  manufacture  under 
said  patents;  and  "in  consideration  of  the  premises,  and  of 
certain  valuable  considerations"  (not  stated),  they  enter  into 
the  contract.  As  the  plaintiff  and  the  Vigorit  company  had 
no  patent,  it  is  obvious  that  the  consideration  moving  from 
them  was  their  covenant  to  refrain  from  competition  in  the 
•dynamite  business,  and  that  they  had  no  patent  rights  to 
"interchange." 

In  some  text-books  and  decisions,  it  has  been  stated,  gen- 
erally, that  the  rule  about  contracts  in  restraint  of  trade  being 
void  does  not  apply  to  patent  rights;  but  as  applied  in  the 
adjudicated  cases,  it  means  only  that  a  trader  may  sell  a 
patent  right,  or  a  secret  in  his  trade  or  art,  and  restrain  him- 
self generally  from  the  use  of  it,  or  from  other  acts  which 
would  lessen  the  value  of  the  patent  sold.  And,  of  course,  as 
a  patent  is  a  sort  of  monopoly,  the  owner  may  manufacture 
under  it,  or  not,  as  he  pleases,  and  may  make  either  a  partial 
or  entire  assignment  of  it,  and  may  protect  his  assignee,  not 
only  by  an  agreement  not  to  use  the  patent  (which  would  be 
unnecessary,  because  such  use  would  be  an  infringement), 
but  by  a  covenant  not  to  interfere  in  any  way  with  the  profits 
to  be  derived  from  the  assigned  patent.  The  cases  cited  by 
appellant  {Morse  Twist  Drill  etc.  Co.  v.  Morse^  103  Mass.  73; 
4  Am.  Rep.  513;  Taylor  v.  Blanchard,  13  Allen,  370;  90  Am. 
Dec.  203;  Stearns  v.  Barrett,  1  Pick.  443;  11  Am.  Dec.  223; 
MacMnnon  Pen  Co.  v.  Fountain  Ink  Co.,  16  Jones  &  S.  447; 
Jarvis  v.  Peck,  10  Paige,  118)  go  no  farther  than  this.  In- 
deed, most  of  those  cases  go  upon  tlie  old  rule,  that  there  may 
be  a  contract  in  partial  restraint  of  trade,  independent  of  tlie 
right  of  the  patentee,  and  upon  the  principle  applied  in  said 
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Bection  1673  of  our  code  to  the  sale  of  the  good-will  of  a  busi- 
ness. But  no  case  has  been  cited  in  which  it  has  been  held 
that  several  persons  or  companies  can  legally  eiTter  into  a 
business  combination  to  control  the  manufacture,  or  sale,  or 
price  of  a  staple  of  commerce  merely  because  some  of  the  con- 
tracting parties  hrve  letters  patent  for  certain  grades  of  tliat 
staple.  Indeed,  the  contract  before  us  is  not  confined  to 
dynamite  produced  under  the  processes  of  the  named  pat- 
ents. It  speaks,  in  places,  of  "dynamite"  generally,  and 
provides  that  the  contract  may  be  terminated  if  "  other  party 
or  parties  shall  begin  the  business  of  manufacturing  and  sell- 
ing dynamite  within  the  territory  named,  in  competition  to 
the  parties  hereto,"  —  thus  recognizing  the  probability  of  other 
persons,  not  having  the  patents  named,  entering  into  the  busi- 
ness of  making  and  selling  the  very  commodity  that  is  the 
subject  of  the  contract, 

3.  Appellant  contends  that  even  though  the  contract  be 
void,  still  this  action  can  be  maintained. 

The  contract  provides  that  each  of  the  parties  shall  make 
periodical  verified  reports  to  the  standing  committee  of  the 
amount  of  dynamite  sold  by  it,  and  that  each  party  shall 
have  the  right  to  make  quarterly  examinations  of  the  books 
of  account,  papers,  and  vouchers  of  each  of  the  other  parties; 
and  the  gist  of  the  complaint  is,  that  the  defendants  have 
made  false  reports  of  the  amount  of  dynamite  sold  by  them, 
and  refuse  to  allow  an  examination  of  the  books,  etc.  The 
object  of  the  action  is  to  compel  defendants  to  allow  such  ex- 
amination of  their  books  and  papers,  and  for  a  judgment 
against  them  for  such  amount  of  money  as  may  be  found  to 
be  due  from  them  to  plaintiflf  according  to  the  provisions  of 
the  contract. 

The  rule  upon  the  subject  is  expressed  in  the  maxim,  Ex 
turpi  causa  non  oritur  actio.  No  cause  of  action  can  arise  out 
of  an  illegal  contract;  and  a  court  will  leave  the  parties  to 
such  a  contract  exactly  where  it  finds  them.  Courts  have 
held,  in  a  few  instances,  against  the  current  of  authority,  that 
where  money  or  other  property  has  accumulated  under  an 
illegal  contract,  equity  will  not  refuse  to  dispose  of  such  prop- 
erty as  between  the  parties.  Appellant  has  cited  some  of  such 
decisions.  But  in  case  at  bar,  the  provisions  souglit  to  be  en- 
forced by  the  action  are  the  very  means  established  by  the 
parties  to  the  contract  for  the  purpose  of  making  sure  their 
illegal  agreements.     They  are  inseparably  interwoven   with 
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the  whole  texture  of  the  contract,  and  partake  of  its  general 
character.  To  grant  the  prayer  of  the  complaint  would  be  to 
put  into  operation  the  only  machinery  by  which  one  of  the 
parties  to  the  contract  could  enforce  it  against  the  otiiers. 
They  must  be  left  where  they  are. 
The  judgment  is  affirmed. 


Contracts  in  Restraint  or  Trade  —  What  are.  —  A  contract  entered 
into  between  independent  dealers  and  manufacturers  in  the  same  line  of 
business,  which  imposes  unreasonable  restrictions  upon  trade  and  the  free- 
dom of  the  parties  thereto,  the  tendency  of  which  is  to  prevent  competition, 
is  contrary  to  public  policy  and  void:  Texas  etc.  Oil  Co.  v.  Adoue,  83  Tex. 
650;  29  Am.  St.  Rep.  690,  and  note.  As  to  what  contracts  are  in  restraint  of 
trade,  see  extended  notes  to  Callahan  v.  Doimolly,  13  Am.  Rep.  173;  Angier 
V.  Webber,  92  Am.  Dec.  751;  Pike  v.  Tkomas,  7  Am.  Dec.  743.  A  contract 
in  total  restraint  of  trade  in  a  state,  the  teudeucy  of  which  is  to  prevent 
competition  in  an  article  of  commerce  and  create  a  monopoly  therein,  is  voidr 
State  V.  Nebraska  Distilling  Co.,  29  Neb.  700.  See  also,  extended  notes  to 
Tardy  v.  Creasy,  59  Am.  Rep.  686,  and  Smalley  v.  Greene,  35  Am.  Rep.  269, 
in  which  the  subject  is  further  discussed,  and  in  which  cases  are  collected 
giving  instances  of  contracts  in  restraint  of  trade  which  were  held  valid. 


Douglass  v.  Todd. 

[96  California,  655.} 

Jin>QMBNT8,  Motion  to  Vacatb.  —  Counter- affidavits  will  not  be  received' 
to  rebut  the  allegation  of  merits  contained  in  affidavits  presented  by  a 
party  moving  for  relief  from  a  judgment  by  default. 

Judgment,  Relief  against,  for  Mistake  of  Law.  — If  a  defendant  fails  to 
make  his  defense  to  an  action  because,  after  consulting  with  an  attor- 
ney, he  is  advised  by  such  attorney  that  his  defense  is  not  good  in  law, 
and  believes  and  relies  upon  the  advice  so  given,  he  may,  on  motion,  be 
relieved  from  a  judgment  subsequently  entered  against  him  by  default, 
if  the  attorney  was  mistaken,  and  the  defense  was  good  in  law,  and  would 
have  been  interposed  but  for  the  advice  received.  A  statute  authoriz- 
ing relief  to  be  granted  upon  motion  from  a  judgment  entered  against  * 
party  through  his  mistake,  inadvertence,  or  excusable  neglect  is  not  re- 
■tricted  to  mistakes  of  fact,  but  authorizes  relief  to  be  granted  on  accouufe 
of  a  mistake  of  law. 

Oeorge  D.  Collins,  for  the  appellant. 

Boydy  Fifield,  and  Hoburg,  for  the  respondent. 

Haynes,  C.  Appeal  from  an  order  vacating  a  judgment 
entered  against  defendant  upon  default. 

The  affidavit  of  defendant  stated  facts  showing  a'sufficient 
defense  to  plaintiff's  action,  at  least  as  to  the  first  cause  of 
action. 
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Plaintiff  filed  a  counter-affidavit,  which,  it  is  contended, 
rebuts  the  facta  stated  in  defendant's  affidavit. 

It  is  well  settled  that  a  default  will  not  be  set  aside  unless 
a  sufficient  affidavit  of  merits  is  filed;  but  proper  practice 
does  not  permit  the  facts  stated  in  defendant's  affidavit,  which 
constitute  his  defense  to  the  action,  to  be  rebutted  by  counter- 
affidavits.  The  court  will  not  try  the  merits  of  the  case  upon 
affidavits,  but  will  hear  counter-affidavits  as  to  the  excuse  for 
permitting  the  default:  Francis  v.  Cox,  33  Cal.  323;  Grader 
V.  Weir,  45  Cal.  53. 

Defendant's  affidavit,  after  fully  stating  the  facts  constitut- 
ing his  defense  to  the  action,  alleged,  as  the  reason  why  he 
permitted  a  default  to  be  taken  against  him,  that  as  soon  as 
he  was  served  with  the  summons  he  consulted  an  attorney, 
whose  name  he  gives,  and  explained  to  him  the  facts  stated 
in  his  affidavit,  and  was  advised  by  said  attorney  that  he  had 
no  defense,  and  believing  and  relying  upon  said  advice,  did 
not  answer  the  complaint. 

Appellant  does  not  deny  in  his  counter-affidavit  that  re- 
spondent received  that  advice,  but  denies  that  he  made 
default  for  that  reason,  and  alleges  that  it  was  because  he 
supposed  himself  to  be  "  execution-proof."  It  is  not  probable 
that  if  that  was  the  reason  why  he  permitted  a  default  to  be 
taken,  that  he  would  have  consulted  an  attorney  in  regard  to 
a  defense  to  the  action;  but  having  done  so,  and  having  been 
advised  that  he  had  no  defense,  it  is  quite  natural  that  he 
should  assert  to  plaintiflF  that  he  "  could  hang  his  judgment 
on  the  wall,"  —  tb-^t  he  could  n't  collect  it. 

Appellant  contends,  however,  that  the  erroneous  advice  of 
counsel  as  to  the  law  of  the  case  upon  which  the  defendant 
relied,  and  because  of  which  he  supposed  the  default  to  be 
taken,  is  not  a  sufficient  ground  for  setting  it  aside. 

We  are  not  referred  by  counsel  to  any  case  where  this  pre- 
cise question  has  been  decided  by  this  court.  Appellant  cites 
cases  wliere  it  is  held  that  the  negligence  of  the  attorney  will 
not  avail  to  set  aside  a  default,  and  contends  that  therefore 
his  ignorance  will  not  avail. 

Ignorance  is  often  the  result  of  negligence,  though  it  cannot 
always  be  attributed  to  that  cause. 

Defendant  was  not  guilty  of  any  negligence.  Had  he  relied 
upon  his  own  judgtnent  as  to  the  law  applicable  to  the  fact  of 
his  case,  it  uiight  have  been  negligence.     But  be  went  to  a 
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practicing  attorney,  and  had  a  right  to  suppose  hira  to  be 
competent,  and  was  justified  in  acting  upon  his  advice. 

Section  473  of  the  Code  of  Civil  Procedure  is  broad  enough 
to  justify  the  action  of  the  court  below  in  relieving  a  party 
from  a  mistake  of  law  on  the  part  of  his  attorney,  when,  by 
his  reliance  upon  it,  he  is  prevented  from  making  any  defense. 

The  language  of  this  section  does  not  limit  the  relief  to 
mistakes  of  fact. 

Section  1576  of  the  Civil  Code  is  as  follows:  "Mistake  may 
be  either  of  fact  or  law."  So  that  it  would  seem  clear  that  in 
using  the  word  "mistake,"  in  section  473  of  the  Code  of  Civil 
Procedure,  without  any  qualification,  it  was  intended  not  to 
restrict  the  court  in  granting  relief  in  furtherance  of  justice 
to  that  kind  of  mistake  which  involves  only  facts.  That  this 
was  the  intention  of  the  code  commissioners  is  plain  from  their 
note  to  section  1576  of  the  Civil  Code.  They  said:  "This 
chapter  undoubtedly  modifies  the  rule  heretofore  existing  in 

this  state  as  to  mistake  of  law The  rule  that  no  relief 

should  ever  be  granted  on  the  ground  of  mistake  of  law  seems 
too  harsh,  and  in  some  cases  might  work  great  hardship. 
There  is,  however,  no  doubt  but  that  relief  upon  this  ground 
must  be  granted  with  extreme  caution,  and  only  in  a  limited 
class  of  cases. 

In  Whereatt  v.  Ellis,  70  Wis.  207,  5  Am.  St.  Rep.  164,  the 
syllabus,  which  correctly  states  the  point  decided,  is  as  fol- 
low: "  Where  judgment  for  a  considerable  sum  has  been 
taken  upon  a  default  which  was  caused  by  the  defendant  fol- 
lowing in  good  faith  the  advice  of  his  attorney,  and  a  meri- 
torious defense  is  alleged,  the  court,  upon  application  duly 
made,  should  grant  a  trial  or  hearing  upon  the  merits  upon 
euch  terms  or  conditions  as  to  do  no  injustice  to  the  plaintiff; 
and  a  refusal  to  grant  such  hearing  is  an  abuse  of  discretion." 
See  also  Morgan  v.  Bishop,  61  Wis.  410,  and  Ho.nson  v.  Michel' 
son,  19  Wis.  498. 

In  Baxter  v.  Chute,  the  supreme  court  of  Minnesota,  in  an 
opinion  filed  June  13,  1892  (52  N.  W.  Rep.  379),  where  a  de- 
fault was  suffered  because  of  the  ill  advice  of  counsel,  reversed 
the  order  refusing  to  set  aside  the  default,  and  held  that  "a 
mistake  of  law  may  afford  ground  for  relief  as  well  as  a  mis- 
take of  fact."  To  the  same  effect  is  Brawny.  Brown,  37  Minn. 
128.  In  both  these  states  the  language  of  the  statute  as  to 
the  ground  of  relief  is  the  same  as  ours. 
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Of  course,  it  does  not  follow  that  all  mistakes  of  law  are  to 
be  relieved  against.  A  sound  discretion  controlled  by  an  en- 
lightened judgment,  keeping  in  view  public  interests  and  the 
due  and  orderly  administration  of  the  law,  is  to  be  exercised 
in  granting  that  relief  which  justice  between  the  parties  to 
the  cause  seems  to  require. 

Tile  view  we  have  taken  and  the  authorities  above  cited  are 
not  inconsistent  with  the  cases  cited  by  appellant.  Most  of 
those  cases  were  bills  in  equity  to  be  relieved  against  judg- 
ments based  upon  circumstances  materially  different  from 
the  case  at  bar.  None  of  them  decide  that  equity  will  noi 
relieve  in  proper  cases.  Smith  v.  Tunsteo,d,  56  Cal.  177,  is 
much  relied  upon  by  appellant.  That  was  a  case  of  negli- 
gence on  the  part  of  the  attorney.  The  court  said:  "  In  such 
cases  as  this,"  parties  are  held  not  entitled  to  relief  on  ac- 
count of  the  negligence  of  their  attorneys.  If  in  no  case  par- 
ties were  relieved  from  the  negligence  of  their  attorneys,  there 
would  be  much  force  in  appellant's  argument  that  no  relief 
could  be  had  against  their  mistakes.  But  relief  is  granted 
against  the  negligence  of  the  attorney,  where  it  is  excusable^ 
and  therefore  appellant's  argument  fails. 

The  terms  upon  which  the  order  appealed  from  was  granted, 
leaving,  as  it  does,  the  plaintiff  secure  in  his  right  to  subject 
certain  property  of  the  defendant  to  the  satisfaction  of  any 
judgment  he  may  obtain,  was  proper,  and  prevents  any  injvjs- 
tice  which  might  otherwise  result  to  him. 

The  order  appealed  from  should  be  aflSrmed. 

Vancliep,  C,  and  Foote,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  afhrmed. 

Harrison,  J.,  Paterson,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 

MiSTAKR  OF  Law  —  Relief  against.  —  Equity  will  grant  relief,  where,  by 
accident,  mistake,  fraud,  or  otherwise,  a  party  has  obtained  an  unfair  ad< 
vantage  in  a  court  of  law,  without  negligence  on  the  part  of  the  adverse 
party:  Dtmlap  v.  Steere,  92  Cal.  344;.  27  Am.  St  Rep.  143,  and  note.  Mis- 
takes of  law  caused  by  fraud,  imposition,  or  misrepresentation  may  be  re- 
lieved against  in  equity:  Kyle  v.  Fehey,  81  Wis.  67;  29  Am.  St.  Rep.  866, 
and  note  with  cases  collected.  See  also  extended  note  to  Black  v.  tVard,  15 
Am.  Rep.  171-184.  In  our  judgment,  the  conclusion  reached  in  the  princi- 
pal case  might  have  been  rested  upon  the  ground  that  the  neglect  of  th» 
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defendant  was  excusable;  and  that,  had  it  been  bo  rested,  less  injnrlons  con« 
■equences  might  have  resulted  than  are  likely  to  follow  the  announcement 
•f  the  rule  that  an  attorney's  error  of  law  is  a  ground  for  relief.  For  if  our 
•Rore  are  in  themselves  grounds  for  interposition  in  favor  of  onr  clients, 
■only  they  shall  not  be  without  causes  of  redress,  and  the  worst  of  as  sbali 
kan  gnoedenoe  over  the  beet 
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Denver  and  Rio  Grande  R'y  Co.  v.  Church. 

(17  Colorado,  L] 

Taxatiok  —  Pkbsonaltt,  wherk  mat  bb  Taxkd.  —  A  state  has  a  right  to 
tax  all  personal  property  found  within  its  jurisdiction,  without  regard  to 
the  place  of  the  owner's  domicile. 

Taxation  or  Railway  Cabs  Enoaqbd  in  Interstatb  Commerce. —  A  state 
has  the  right  to  tax  railway  oars  found  within  its  boundaries,  althoiigh 
they  are  engaged  in  interstate  commerce,  and,  though  used,  are  not  owned 
by  the  company  to  which  they  are  assessed. 

Taxation.  —  All  RoLLiNa  Stock  owned,  used,  or  operated  by  a  domestio 
railway  company  is,  by  the  Colorado  statutes,  placed  upon  the  same  foot- 
ing with  reference  to  state  taxation,  regardless  of  the  interest,  as  lessee 
or  owner,  of  the  company  operating  it.  It  is  not  exempt  from  taxation 
merely  because,  in  performing  its  regular  journeys,  it  sometimes  passes 
out  of  the  state  and  becomes  temporarily  useful  in  operating  other  rail- 
roads. 

Taxation  of  Railway  Pebsonalty.  — Such  personal  property  as  is  owned 
or  controlled  by  a  railway  company,  but  is  not  used  in  the  direct  opera- 
tion of  its  road  within  the  state,  cannot  be  taxed  for  state  purposes, 
though  such  property  may  be  so  employed  as  to  indirectly  aid  iu  carry- 
ing on  the  business. 

Taxation.  —  Pullman  Sleeping-cars  controlled  and  operated  by  a  do- 
mestic railway  company,  though  owned  by  a  foreign  corporation,  may 
be  assessed  to  the  domestio  corporation  for  state  taxes  when  found 
within  the  borders  of  the  state,  although  they  are  employed  one  third  of 
the  time  outside  the  state  in  the  transaction  of  business. 

Wolcott  and  Vaile,  and  H.  F.  May,  for  the  plaintiff. 

Alvin  Marsh  and  J.  H.  Maupin,  attorney-general,  for   the 
defendant. 

Helm,  C.  J.     When  the  arguments  in  this  case  were  origi- 
nally filed,  two  questions  were  presented  for  adjudication. 
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The  first  and  raore  serious  of  these  questions  involved  tho 
constitutional  right  of  the  state  to  levy  any  tax  upon  Pullman 
sleepers.  It  was  stipulated  that  the  cars  assessed  were  the 
"sole  and  exclusive"  property  of  a  corporation  organized  and 
having  its  principal  place  of  business  in  the  state  of  Illinois. 
And  counsel  for  plaintifT  contends  that  since  they  convey 
passengers  from  state  to  state,  they  are  merely  vehicles  em- 
ployed in  interstate  commerce,  and  hence  are  not  subject  to 
local  taxation.  The  proposition  is  advanced  that  the  attempt 
of  the  state  to  levy  these  taxes  was  a  violation  of  the  provis- 
ion of  the  federal  constitution  investing  Congress  with  the 
power  "  to  regulate  commerce  ....  among  the  several 
states  ":  Art.  1,  sec.  8. 

Recently,  the  above  question  has  been  squarely  determined 
by  the  supreme  court  of  the  United  States.  That  court  em- 
ploys the  following  language:  "  The  fact  that,  instead  of  stop- 
ping at  the  state  boundary,  they  [Pullman  cars]  cross  that 
boundary,  in  going  out  and  coming  back,  cannot  affect  the 
power  of  the  state  to  levy  a  tax  upon  them.  The  state,  having 
the  right,  for  the  purposes  of  taxation,  to  tax  any  personal 
property  found  within  its  jurisdiction,  without  regard  to  the 
place  of  the  owner's  domicile,  could  tax  the  specific  cars  which 
at  a  given  moment  were  within  its  borders  ":  Pullman  Palace 
Car  Co.  V.  Commonwealth^  141  U.  S.  18. 

The  foregoing  decision  was  not  unanimous;  three  of  the 
judges  united  in  a  dissenting  opinion,  and  one  judge  did  not 
participate.  The  dissenting  opinion  sanctions  the  view  urged 
upon  us  by  counsel.  It  concedes  that  the  non-residence  of 
the  owner  is  not  at  all  decisive  against  the  right  to  tax;  but 
it  holds  that  in  this  regard  there  is  a  broad  distinction  between 
property  which  is  permanently  located  in  one  state  for  ordi- 
nary use  and  sale,  and  property,  such  as  that  now  under 
consideration,  which  is  merely  an  appliance  used  in  the  trans- 
portation of  interstate  commerce.  Incidentally,  it  is  said  in 
this  opinion:  "  But  the  ships  that  traverse  the  sea  and  the 
cars  that  traverse  the  land  in  those  lines  (steamship  lines  and 
continental  railways)  being  the  vehicles  of  commerce,  inter- 
state or  foreign,  and  intended  for  its  movement  from  one  state 
or  country  to  another,  and  having  no  fixed  or  permanent  sifus, 
or  home,  except  at  the  residence  of  the  owner,  cannot,  without 
an  invasion  of  the  powers  and  duties  of  the  federal  govern- 
ment, be  subjected  to  the  burdens  of  taxation  in  the  places 
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where  they  only  go  or  come  in  the  transaction  of  their  busi- 
ness, except  where  they  belong." 

Both  of  these  opinions  are  strong  and  persuasive;  but  of 
course  we  are  bound  to  accept  the  view  promulgated  by  a 
majority  of  the  learned  judges. 

Assuming,  therefore,  that  the  cars  assessed  by  the  board  of 
equalization  are  subject  to  taxation  in  this  state,  we  turn  to 
the  remaining  question  submitted  for  consideration,  viz.,  can 
euch  taxes  be  collected  of  the  Denver  and  Rio  Grande  Rail- 
way Company,  a  domestic  corporation,  using  and  operating 
the  cars,  the  sole  and  exclusive  ownership  thereof  being,  as 
already  remarked,  in  a  foreign  corporation,  with  its  domicile, 
principal  office,  and  principal  place  of  business  in  the  state  of 
Illinois? 

The  answer  to  this  question  must  be  found  in  the  constitu- 
tional and  statutory  provisions  regulating  the  subject  of  tax- 
ation. The  case  of  Pullman  Palace  Car  Co.  v.  Commonwealth^ 
141  U.  S.  18,  vindicates  the  right  of  the  state  of  Pennsylvania 
to  levy  taxes  against  the  Pullman  company  upon  Pullman 
sleepers  passing  through  that  state.  It  does  not,  therefore, 
aid  us  in  the  branch  of  the  present  controversy  now  under 
consideration.  In  Carlisle  v.  Pullman  Palace  Car  Co.,  8  Col. 
320,  54  Am.  Rep.  553,  to  which  our  attention  is  invited,  the 
liability  of  the. railway  company  was  expressly  excluded  from 
determination;  hence  that  opinion  can  only  assist  us  as  its 
careful  reasoning  upon  the  general  subject  may  point  toward 
a  correct  conclusion.  The  undoubted  tendency  of  this  reason- 
ing foreshadows  the  view  that  property  used,  as  well  as  that 
owned,  may  be  assessed  against  the  railway  using  it. 

The  constitution  (art.  10,  sec.  10)  reads  as  follows:  "  All 
corporations  in  this  state,  or  doing  business  therein,  shall  be 
subject  to  taxation  for  state,  county,  school,  municipal,  and 
other  purposes,  on  the  real  and  personal  property  owned  or 
used  by  them  within  the  territorial  limits  of  the  authority 
levying  the  tax."  The  framers  of  the  constitution  have  thus 
expressed  in  unequivocal  language  their  intention  to  subject 
corporations  to  the  payment  of  taxes  upon  personal  property 
used  by  them,  even  though  such  use  be  not  united  with  the 
ownership.  It  is  possible  that  this  provision  is  not  self-en- 
forcing, and  that,  standing  alone,  its  manifest  purpose  would 
fail  for  want  of  proper  regulations  touching  the  manner  of  as* 
•essing  and  collecting  the  taxes  referred  to.     But,  as  we  shall 
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presently  see,  it  is  unnecessary  to  speculate  upon  such  a  con- 
tingency. 

Before  passing  to  a  consideration  of  the  statutes  relating  to 
revenue,  it  is  appropriate,  though  perhaps  not  necessary,  to 
notice  briefly  the  character  of  plaintiff's  control  over  Pullman 
sleepers  upon  its  line.  Notwithstanding  the  express  state- 
ment, among  the  stipulated  facts,  that  these  cars  are  the  "sole 
and  exclusive"  property  of  another  corporation,  it  is  obvious 
from  the  remaining  provisions  of  the  stipulation  itself,  coupled 
with  concessions  made  by  counsel  in  argument,  that  plaintiff 
had  an  important  and  valuable  interest  therein.  By  virtue  of 
a  contract  with  the  owner,  covering  a  period  of  fifteen  years, 
these  cars  were  under  the  control  of  plaintiff,  with  an  option 
ill  favor  of  plaintiff  for  the  purchase  thereof.  They  took  the 
place,  upon  plaintiff's  trains,  of  ordinary  passenger-coaches. 
For  persons  carried  in  them  plaintiff  collected  the  usual  rail- 
road fare;  the  revenue  thus  received  being  several  times  the 
amount  exacted  by  the  owner  (the  Pullman  company)  for 
the  additional  luxury  of  sleeping  accommodations. 

The  Pullman  company  employed  a  car-conductor  and  porter 
to  preserve  order,  collect  berth-tickets  or  fares,  and  attend  to 
the  convenience  and  comfort  of  passengers.  But  the  cars, 
like  all  the  rest  of  the  train,  were  subject  to  the  control  of  the 
train-conductor,  and  the  Pullman  employees  were  governed 
by  the  general  railroad  regulations.  In  nearly  all  respects 
during  the  terra  of  the  contract,  plaintiff's  dominion  over 
these  sleepers  was  as  complete  and  exclusive  as  if  it  had  been 
the  absolute  owner. 

Under  a  contract  substantially  similar,  it  was  held,  in  Illi- 
nois, that  the  railway  company  possessed  "such  a  qualified 
property  "  in  the  Pullman  cars,  "  that,  for  taxable  purposes, 
they  may  be  regarded,  within  the  fair  meaning  of  the  statute, 
as  'belonging'  to  the  rolling  stock"  of  the  company,  and  sub- 
ject to  taxation  as  such:  Kennedy  v.  St.  Louis  etc.  R.  R.  Co., 
62  111.  395.  The  condition  of  our  legislation,  however,  obviates 
the  necessity,  were  we  disposed  so  to  do,  of  adopting  the  Illi- 
nois theory  regarding  the  qualified  property  or  ownership  of 
the  railway  company. 

Had  subdivision  7  of  section  2,  found  on  page  318,  Session 
Laws  of  1889,  been  in  force  when  the  assessment  under 
consideration  was  made,  the  present  controversy  could  not 
have  arisen;  for  this  provision  places  the  legislative  intent 
in  the  premises  beyond  a  reasonable  doubt.     But  while  the 
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statutes  by  which  the  present  decision  must  be  controlled  are 
not  80  clear,  we  encounter  no  serious  difi&culty  in  discovering 
the  legislative  purpose. 

By  section  2,  page  322,  Session  Laws  of  1885,  "  the  president^ 
auditor,  general  manager,  or  other  authorized  agent  of  any 
corporation  owning  or  operating  any  cars,  rolling  stock,  or  any 
property  whatsoever  on  any  line  of  railroad  in  the  state,"  is 
required  to  furnish  the  state  board  of  equalization,  on  or  before 
April  1st  of  each  year,  with  an  affidavit  specifying  all  such 
property  "  owned  or  operated  "  by  the  company,  together  with 
the  value  thereof.  It  is  probable  that,  through  inadvertence^ 
reference  to  this  provision  was  omitted  in  the  succeeding  sec- 
tion, which  declares  that  the  state  board  of  equalization  shall 
assess  the  property  enumerated  in  the  first  section  of  the  act 
in  the  manner  provided  by  section  2847  (sec.  36,  c.  94)  of  the 
General  Statutes.  The  latter  provision  directs  the  board  to  as- 
sess against  the  railway  company  all  personal  property  exclu- 
sively used  in  operating  the  road.  Whether  established  rules 
of  construction  permit  us  to  read  the  statute  as  if  it  contained 
this  reference,  we  shall  not  pause  to  consider;  for  if  they  da 
not,  we  must  nevertheless  turn  to  said  section  2847  for  the 
authority  of  the  state  board  in  the  premises. 

Section  2,  above  mentioned,  clearly  operates  as  an  implied 
repeal  of  at  least  so  much  of  said  section  2847  as  relates  to  a 
sworn  report  by  railway  officials  touching  railway  rolling 
stock.  Thus  for  the  word  "owned,"  in  section  2847,  were 
substituted,  so  far  as  rolling  stock  is  concerned,  in  section  2, 
the  phrases,  "owning  or  operating"  and  "owned  or  operated." 
By  this  change  the  legislature  indicated  its  purpose  to  place 
all  rolling  stock  used  or  operated  by  a  railway  company  upon 
the  s  line  footing  with  reference  to  taxation,  regardless  of  the 
jnterist,  as  lessee  or  owner,  of  the  company  operating  it. 

Hence  the  law  as  it  stood  when  the  tax  in  controversy  was 
levied  directed,  —  1.  That  the  proper  railway  official  report  to 
the  siiite  board  of  equalization  all  rolling  stock  "owned  or 
operiiied"  by  the  company;  and  2.  That  this  board  assess 
against  the  railway  company  all  property  "exclusively  used" 
in  operating  the  railroad. 

We  cannot  concede  the  correctness  of  the  proposition  that 
the  phrase  "  exclusively  used,"  as  thus  employed,  applies  to 
such  rolling  stock  only  as  always  remains  upon  the  com- 
pany's lines  and  under  its  immediate  control.  If  this  were 
true,  It  would  follow  that  rolling  stock  owned  by  the  company^ 
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which  frequently  passes  over  connecting  lines,  such  as  loaded 
freight-cars,  might  escape  taxation  altogether.  For,  under 
the  provision  directing  the  assessment  by  the  board,  coupled 
with  the  amendment  of  1885,  rolling  stock  owned  is  upon  the 
same  footing  with  rolling-stock  leased;  either  must  be  "ex- 
clusively used."  The  word  "exclusively"  is  a  limitation 
upon  the  power  of  the  state  board  of  equalization.  This  spe- 
cific tribunal  was  provided  for  the  purpose  of  assessing  rail- 
way property,  real  and  personal,  that  cannot,  in  the  nature  of 
things,  be  intelligently  and  equitably  reached  with  the  ordi- 
nary taxing  machinery.  Such  personal  property  as  is  owned 
or  controlled  by  railway  companies,  and  is  not  used  in  th« 
direct  operation  of  the  roads,  cannot  be  assessed  by  the  board. 
This  is  true,  even  though  the  property  may  be  so  employed 
as  to  indirectly  aid  in  carrying  on  the  business.  But  it  is 
unnecessary  to  further  comment  upon  the  affirmative  legis- 
lative designs  in  the  premises.  It  is  sufficient  for  the  present 
to  declare  that  it  was  not  the  intent  to  exempt  cars  from  taxa- 
tion merely  because,  in  performing  their  regular  journeys, 
they  sometimes  pass  out  of  the  state,  and  then  become  tem- 
porarily useful  in  operating  other  railroads. 

Considering,  therefore,  the  existing  legislation  as  a  whol€^ 
together  with  the  clear  and  imperative  constitutional  declara- 
tion touching  the  subject,  we  are  of  the  opinion  that  Pullman 
sleepers  controlled  and  operated,  though  not  owned,  by  plain- 
tifl'  were  properly  assessed  to  it  for  taxation.  Whether  plain- 
tiff may  compel  the  Pullman  company  to  refund  the  taxes 
thus  paid,  is  a  question  we  are  not  now  called  upon  to  decide. 

It  appears  from  the  agreed  statement  that  the  cars  in  ques- 
tion were  employed  one  third  of  the  time  outside  the  state. 
In  view  of  all  the  facts  before  us,  we  may  fairly  assume  that 
the  board  of  equalization  took  this  circumstance  into  consid- 
eration and  assessed  the  cars  at  two  thirds  of  their  actual 
value.  Apportionments  dissimilar  in  form,  but  calculated  to 
accomplish  similar  equitable  results,  deserve  commendation, 
and  have  received  judicial  approval:  Pullman  Palace  Car  Co* 
T.  Pennsylvania,  141  U.  S.  18. 

The  application  for  an  injunction  is  accordingly  denied. 

Taxes  —  Personal  Propertt  —  Where  mat  bk  Taxed.  —  The  personal 

property  of  a  citizen  of  another  state,  employed  in  this  state,  is  subject  to 

taxation  here,  in  the  same  way  as  though  it  belonged  to  a  citizen  of  this  state: 

BaUle  V.  Mobile,  9  Ala.  2,34;  44  Am.  Dec  438,  and  note.     Visible,  tangible 

Am.  St.  Kep.,  Vou  XXXI.— 17 
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personal  property,  permanently  located  in  another  state,  b  taxable  there, 
irrespective  of  the  domicile  of  the  owner:  Commonvxalth  r.  American  Dredg' 
ing  Co.,  122  Pa.  St  386;  9  Am.  St.  Rep.  116,  and  note.  See  notes  to  PUt»- 
burgh  etc  Coal  Co.  v.  Bates,  8  Am.  St.  Rep.  521,  and  Phoenix  Int.  Co,  t. 
Commonwealth,  96  Am.  Deo.  338.  Tangible  personal  property  looated  in  anj 
town  or  city  of  this  state  is  taxable  where  situated:  Ferria  t.  Kimble,  76  Tex. 
476.  A  portable  steam  saw-mill  temporarily  located  in  a  town  is  not  tax* 
able  there  aa  "  machinery  employed  in  any  branch  of  mannfactures,"  and 
"  situated  or  employed  "  there,  within  the  meaning  of  the  statutes  of  thia 
state:  Ingram  ▼.  Cowles,  150  Mass.  155.  Personal  property  temporarily  ab- 
sent from  the  owner's  residence  to  be  immediately  returned  is  taxable  at  his 
residence:  Sangamon  etc.  R.  R.  Co.  t.  Morgan  County,  14  111.  163;  56  Am. 
Dec.  497.  For  an  extended  discussion  of  the  question  as  to  where  personal 
property  may  be  taxed,  see  note  to  New  Albany  r,  MeeMn,  56  Am.  Deo.  623^ 
637. 

Taxes.  —  Rolling  Stock  or  Railroads,  whers  Taxable:  See  note 
to  New  Albany  r.  Meekin,  66  Am.  Deo.  535.  The  rolling  stock  of  a  railroad 
is  so  connected  with  uses  and  purposes  of  the  track  that  the  legislature  may 
treat  it  aa  real  property  for  the  purposes  of  taxation:  Louinville  etc  R.  R.  Co, 
▼.  State,  25  Ind.  177:  87  Am.  Deo.  358.  The  rolling  stock  of  a  foreign  rail- 
road  company  passing  across  the  state  for  the  purpose  of  interstate  com. 
merce  is  not  subject  to  taxation  in  that  state:  Bain  t.  Richmond  etc  R.  Rm 
Co.,  105  N.  C.  363;  18  Am.  St.  Rep.  912. 

Taxation  of  Hired  Slebpimo-cars.  —  Sleeping-cars  hired  and  run  by  a 
railroad  in  Colorado  from  a  company  in  Illinois  having  no  office  or  plaoe  of 
business  in  Colorado  are  taxable  in  the  latter  state:  Carlisle  r,  FuUmam  etc 
Ctar  Cb.,  8  OoL  320;  54  Am.  Rep.  553. 
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KaooTiABLB  Ikstrokents — CoNsiDERATioir,  WHEN  Prestthed.  — When  tha 
execution  and  delivery  of  a  note  is  admitted,  the  presumption  is  that  it 
is  founded  upon  a  sufficient  consideration. 

Nbootiablb  Instruments  —  Possession,  when  Raises  Pbbstthptioh  ov 
Ownership.  —  Possession  and  the  production  of  a  note  uncanceled  and 
nnextinguished  by  indorsement  of  payments,  or  otherwise,  is  prima/acM 
evidence  that  the  holder  is  the  owner,  and  that  the  note  is  unpaid. 

Plea  or  Payment  is  an  Affirmative  Defense,  and  must  be  supported  by 
a  preponderance  of  the  evidence. 

Mortoage.  — A  CoNVEfANOB  ABSOLUTE  IN  FoRM  will  be  adjndged  to  be  a 
mortgage,  when  it  is  shown,  by  evidence  clear,  certain,  unequivocal,  and 
trustworthy,  that  such  instrument  was  executed,  delivered,  accepted, 
and  intended  by  the  parties  to  secure  the  payment  of  a  debt.  But  when 
there  is  a  substantial  conflict  in  the  evidence,  a  mere  preponderanoe 
thereof  is  not  sufficient  to  warrant  a  change  in  the  character  of  a  deed 
or  other  solemn  instrument  in  writing. 

Patmbnt  —  Application  or.  —  A  person  indebted  on  separate  and  distinol 
accounts  has  the  right  to  have  his  payments  applied  to  suoh  account  aa 
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he  shall  direct.  A  creditor  receiving  the  money  with  such  direction  ia 
bound  to  give  credit  accordingly;  but  if  a  payment  is  made  without 
direction  aa  to  its  application,  the  creditor  may  apply  it  to  any  debt  due 
him  at  the  time  from  such  debtor. 

Pathents  —  Implied  Application  of.  — It  is  not  always  necessary  that  a 
debtor  expressly  direct  the  application  of  a  payment  made  to  hia 
creditor,  and  if  from  the  circumstances  his  purpose  may  be  clearly  im- 
plied, the  creditor  is  bound  to  regard  it.  When  a  creditor  claims  that 
his  debtor  owes  him  upon  two  separate  demands,  one  of  which  is  ad. 
mitted  and  the  other  disputed,  a  payment  made  by  the  debtor  will  bfl 
presumed,  in  the  absence  of  evidence,  to  be  made  upon  the  demand  ad- 
mitted, rather  than  upon  the  one  disputed,  at  the  time  of  making  such 
payment.  So,  also,  an  undesignated  payment  will  be  applied  to  an  in- 
terest-bearing demand,  rather  than  to  one  not  bearing  interest. 

Ikstructions  —  Reversible  Error. — The  giving  of  an  instruction  which 
is  misleading  as  to  the  issue,  inapplicable  to  the  evidence,  and  calculated 
to  prejudice  the  substantial  rights  of  the  losing  party  entitles  him  to  a 
reversal. 

R.  H.  Oilman  and  I.  E,  Barnum,  for  the  plaintiflf  in  error 

H.  T.  Bemet  and  W.  C.  Kingsley,  for  the  defendant  in  error. 

Elliott,  J.  The  principal  matters  in  controversy  in  this 
cause  having  occurred  before  the  death  of  Isaac  Cooper,  both 
parties  were  placed  at  a  disadvantage  in  the  production  of 
evidence,  —  the  defendant  by  the  death  of  her  intestate,  the 
plaintiflf  by  force  of  the  statute:  See  Acta  1870,  p.  63;  Mills's 
Ann.  Stats.,  sec.  4816. 

It  was  admitted  upon  the  trial  that  the  consideration  for 
the  notes  sued  on  was  a  loan  of  twenty  thousand  dollars  made 
by  Perot  to  Isaac  Cooper  on  the  day  the  notes  bear  date;  and 
that  said  loan  was  also  the  consideration  for  the  contract  or 
"  agreement "  made  between  said  parties  on  the  same  day,  to 
wit,  September  30,  1882.  By  the  terms  of  said  contract,  Isaac 
Cooper,  in  consideration  of  one  dollar  and  other  good  and 
valuable  considerations  acknowledged  to  have  been  received 
by  him,  covenanted  and  agreed  to  transfer  and  convey  to 
said  Perot  certain  interests  in  certain  stocks,  bonds,  lands, 
letters  patent,  etc. 

It  is  undisputed  that  on  February  25,  1887,  the  plaintiff 
Perot  and  Isaac  Cooper  met  in  the  city  of  Philadelphia  and 
negotiated  a  settlement  of  certain  matters  pertaining  to  the 
contract  of  September,  1882,  whereby  said  Perot  was  to  re- 
ceive a  deed  or  deeds  for  one  hundred  lots  in  the  town  of  Glen- 
wood  Springs,  Colorado,  and  also  to  receive  from  said  Cooper 
the  sum  of  $34,878.42  in  money,  a  portion  of  which  sum  is 
conceded  to  have  been  for  interest  accrued  to  that  date  on  the 
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$20,000  notes.  The  money  and  the  lots  were  duly  received 
by  Perot. 

In  behalf  of  defendant,  it  is  contended  that  the  settlement 
thus  negotiated  was,  when  carried  into  effect,  payment  in 
full  of  the  principal  of  the  twenty-thousand-dollar  notes  as 
well  as  the  interest  thereon.  The  claim  is,  that  the  moneys 
thus  paid  and  the  lots  thus  conveyed  were  in  settlement  of 
the  contract  of  September,  1882;  that  said  contract  having 
been  entered  into  at  the  time  of  the  giving  of  the  notes,  and 
for  no  other  or  different  consideration,  was  collateral  to  the 
notes  merely,  and  was  only  intended  to  secure  their  payment; 
and  therefore,  that  when  a  sum  of  money  equal  to  the  princi- 
pal and  interest  on  the  notes  was  realized  by  the  payee  out  of 
such  security,  the  notes  were  in  fact  paid.  In  support  of  this 
theory,  counsel  for  defendant  cite  White  and  Tudor's  Leading 
Cases  in  Equity,  Hara  and  Wallace's  notes  to  Thornbrough  v. 
Baker,  and  Howard  v.  Harris. 

In  behalf  of  the  plaintifif,  it  is  contended  that  the  agreement 
made  in  September,  1882,  was,  in  fact  as  well  as  in  form,  a 
contract  to  transfer  and  convey  absolutely  to  the  plaintiff  the 
property  therein  described,  and  was  so  intended  by  the  par- 
ties; and  that  the  settlement  negotiated  in  February,  1887, 
did  not  include,  and  was  not  intended  to  include,  the  principal 
of  the  twenty-thousand-dollar  notes.  In  support  of  this 
claim,  plaintiff  relies  upon  certain  letters  written  by  Isaac 
Cooper  in  his  lifetime,  and  other  documentary  evidence;  also 
upon  the  testimony  of  the  attorney  who  prepared  the  agree- 
ment of  February,  1887,  to  convey  the  one  hundred  lots;  and 
also  upon  the  circumstance  that  the  notes  were  at  that  time 
left  in  possession  of  the  plaintiff,  Perot,  without  any  provision 
either  orally  or  in  writing  for  their  surrender,  and  other  cir- 
cumstances. 

The  execution  and  delivery  of  the  notes  being  admitted, 
the  presumption  would  be,  in  the  absence  of  proof,  that  they 
were  founded  upon  a  suflBcient  consideration  to  sustain  the 
plaintiff's  cause  of  action.  In  addition  to  this,  a  full  consid- 
eration for  the  notes  was  expressly  admitted  on  the  trial. 
The  possession  and  production  of  the  notes  by  the  plaintiff 
at  the  trial,  uncanceled  and  unextinguished  by  indorsements 
of  payments  or  otherwise,  were  prima  facie  evidence  that 
the  plaintiff  was  still  the  owner  of  them,  and  that  they  were 
unpaid,  except  as  to  the  interest  admitted  to  have  been  paid 
to  February  25,  1887;  Somervail  v.  Qilliea,  31  Wis.  162. 
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The  general  rule  is,  that  a  plea  of  payment,  being  an  aflBrra- 
ative  defense,  must  be  supported  by  a  preponderance  of  the 
evidence,  in  order  to  be  eflfective  in  favor  of  the  party  plead- 
ing it.  It  was  necessary,  therefore,  to  justify  a  verdict  in 
favor  of  defendant  upon  the  plea  of  payment,  that  she  should 
have  produced  evidence  sufficient  to  overcome  the  prima  facie 
evidence  in  favor  of  plaintiff  arising  from  the  notes  being  in 
his  possession,  and  also  to  outweigh  any  other  evidence  in  the 
case  tending  to  show  that  the  notes  were  unpaid. 

In  determining  whether  or  not  the  principal  of  the  notes 
had  or  had  not  been  paid,  each  party  was  entitled  to  have  all 
the  evidence,  facts,  and  circumstances  bearing  upon  that  is- 
sue duly  weighed  and  considered  in  the  light  of  correct  in- 
structions as  to  the  law  bearing  upon  the  subject. 

To  warrant  a  verdict  in  favor  of  defendant  upon  the  plea 
of  payment,  it  was  necessary  that  the  evidence  should  sus- 
tain one  or  the  other  of  the  following  propositions:  1.  That 
the  written  contract  or  agreement  of  September  30,  1882,  was 
in  fact  intended  as  a  mortgage,  —  that  is,  that  it  was  given 
and  accepted  merely  as  collateral  security  to  the  notes;  or  2. 
That  the  settlement  of  February  25, 1887,  was  intended  by  both 
parties,  when  actually  carried  into  effect,  to  include  the  pay- 
ment of  the  principal  as  well  as  the  interest  of  the  twenty- 
thousand-dollar  notes. 

Since  the  written  contract  of  September,  1882,  accompany- 
ing the  execution  of  the  notes,  purported  on  its  face  to  be  an 
absolute  contract  to  convey  an  interest  in  land  and  other 
property,  plaintiff  was  entitled  to  have  its  absolute  character 
upheld  at  the  trial,  unless,  by  evidence  clear,  certain,  and  un- 
equivocal, the  fact  was  established  beyond  substantial  doubt 
that  such  contract  was  in  fact  given  and  accepted  merely  afl 
collateral  to  secure  the  payment  of  the  notes.  Upon  the  first 
proposition  above  stated,  a  mere  preponderance  of  evidence 
was  not  sufficient.  The  court  below  erred  in  not  instructing 
the  jury  in  substantial  accordance  with  this  statement  of  the 
law. 

Neither  the  instruction  prayed  by  plaintiff  and  refused, 
nor  the  instruction  given  by  the  court  in  lieu,  thereof,  was 
correct  in  substance  as  a  statement  of  the  law  applicable  to 
the  issue  and  evidence  respecting  the  contract  of  September, 
1882.  The  real  purpose  of  that  contract  being  the  matter  at 
issue  and  on  trial,  the  court  could  not  consistently  instruct 
the  jury  that  it  "created  in  the  plaintiff  an  absolute  right  to 
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the  property"  therein  described,  for  that  was  the  very  ques- 
tion to  be  determined  by  the  jury  from  the  evidence  as  a 
question  of  fact.  Neither  could  the  court  properly  submit 
the  question  of  the  construction  of  the  contract  to  the  jury. 
The  contract  being  plain  and  unequivocal,  it  was  the  prov- 
ince of  the  court  to  interpret  it  according  to  its  terms,  and 
thereupon  to  instruct  the  jury  that  the  plaintiff  was  entitled 
to  have  the  same  enforced  and  his  rights  thereunder  pro- 
tected according  to  its  terms,  unless  upon  a  certain  kind  and 
quantum  of  proof  the  jury  should  be  warranted  in  finding 
that  the  contract  was  intended  by  the  parties  to  subserve  a 
different  purpose,  —  that  is,  the  purpose  of  collateral  security 
to  the  notes. 

We  are  not  prepared  to  say  that  an  instruction  as  to  the 
quantum  of  proof  in  cases  of  this  kind  must  necessarily  con- 
tain the  words  "beyond  a  reasonable  doubt,"  —  words  bor- 
rowed from  the  criminal  law.  A  conveyance  absolute  in  form 
may  be  found  and  adjudged  to  be  a  mortgage  in  fact,  when  it 
is  shown,  by  evidence,  clear,  certain,  unequivocal,  and  trust- 
worthy, that  such  instrument  was  executed,  delivered,  ac- 
cepted, and  intended  by  the  parties  merely  as  collateral  to 
secure  the  payment  of  a  debt.  Such  kind  of  evidence,  whether 
documentary,  circumstantial,  or  from  the  mouths  of  credible 
witnesses,  may  well  be  accepted  as  convincing  beyond  a  rea- 
sonable or  substantial  doubt,  unless  there  be  material  and 
reliable  evidence  to  the  contrary.  But  where  there  is  a  sub- 
Btantial  conflict  in  the  evidence,  a  mere  preponderance  is  not 
sufficient  to  warrant  a  change  in  the  character  of  a  deed  or 
other  solemn  instrument  of  writing. 

This  court  has  several  times  expressed  views  closely  anal- 
ogous to  the  foregoing.  An  examination  of  the  decisions  will 
show  that  while  the  same  formula  of  words  has  not  always  been 
employed,  the  same  rule  has  been  substantially  announced, 
though  in  different  phraseology:  See  Whitsett  v.  Kershow,  4 
Col.  423;  Bohm  v.  Bohm,  9  Col.  Ill;  Townsend  v.  Petersen^  12 
Col.  491;  Armor  v.  Spalding,  14  Col.  305. 

The  general  rule  is,  that  a  debtor  paying  money  to  his  cred- 
itor has  the  right  to  direct  how  the  money  shall  be  applied, — 
that  is,  if  he  be  indebted  on  separate  and  distinct  accounts, 
he  may  have  the  money  applied  on  such  account  or  accounts 
as  he  shall  direct,  and  the  creditor  receiving  the  money  with 
such  directions  is  bound  to  give  credit  accordingly.  But  if 
the  debtor  pay  money  to  his  creditor  without  directions  as  to^ 
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its  application,  the  creditor  may  apply  the  same  to  any  debt 
due  him  at  the  time  from  such  debtor.  It  is  not,  however, 
always  necessary  that  the  debtor  should  expressly  state  his* 
purpose  as  to  the  application  of  the  payment;  if  from  the  cir- 
cumstances of  the  case  his  purpose  may  be  clearly  implied, 
the  creditor  is  bound  to  regard  it.  Thus  where  a  creditor 
claims  that  his  debtor  owes  him  upon  two  separate  demands, 
one  of  which  is  admitted  and  the  other  disputed,  if  the  debtor, 
under  such  circumstances,  makes  a  payment  to  his  creditor,  it 
will  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  the  payment  is  made  upon  the  demand  admitted,  rather 
than  upon  the  one  in  dispute,  at  the  time  of  making  such  pay- 
ment. So,  also,  an  undesignated  payment  will  be  applied  to 
an  interest-bearing  demand  rather  than  to  one  not  bearing 
interest:  2  Parsons  on  Contracts,  629  et  seq.;  2  Chitty  on 
Contracts,  1110  et  seq.;  Gass  v.  Stinson,  3  Sum.  109;  Pattison 
V.  Hull,  9  Cow.  747. 

Error  is  assigned  to  the  giving  of  instruction  No.  9.  It 
reads  as  follows:  "  Wlien  a  creditor  has  two  demands  against 
the  same  debtor,  one  secured  by  mortgage  and  the  other  an 
account  unliquidated,  a  payment  undirected  by  either  party 
will  be  applied  by  the  law  to  the  debt  so  secured." 

There  has  been  some  controversy  as  to  the  correctness  of 
the  instruction  thus  announced  as  a  proposition  of  law.  In 
this  case,  however,  we  need  not  undertake  to  settle  the  con- 
troversy, as  the  instruction  was  not  applicable  to  the  case  on 
trial.  The  instruction  assumes  that  there  were  two  demands 
in  litigation,  one  secured  and  the  other  unsecured.  This  was 
not  according  to  the  claim  of  either  party;  nor  was  there  any 
evidence  to  support  such  a  view  of  the  case.  It  is  true,  the 
plaintiflF  asserted  two  demands,  one  on  the  notes  and  the  other 
on  the  contract  of  the  same  date;  but  the  plaintiff  did  not 
claim  that  either  demand  was  secured  by  mortgage  or  other- 
wise; neither  did  the  defendant  contend  that  there  were  two 
demands,  one  secured  and  the  other  unsecured.  On  the  con- 
trary, the  defendant  insisted  that  there  was  but  one  demand, 
—  the  twenty-thousand-dollar  notes,  —  and  that  there  never 
had  been  any  other  demand  against  her  intestate  in  favor  of 
plaintiff. 

The  defendant  admitted  the  plaintiff's  demand  on  the  notes, 
but  denied  that  he  had  any  separate  or  distinct  demand  upon 
the  contract.  It  was  substantially  agreed  by  both  parties  that 
the  one  hundred  lots  and  the  $34,878.42  in  money  were  re- 
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ceived  by  plamtifF  on  account  of  the  contract.  The  plaintiff, 
however,  claimed  that  the  property  and  money  thus  received 
were  received  on  account  of  the  independent  demand  based 
upon  the  contract  itself.  The  claim  of  defendant  was,  that, 
the  contract  being  collateral  to  the  notes,  the  proceeds  of  the 
collateral  thus  coming  into  the  hands  of  plaintiff  had  the 
effect  to  pay  and  discharge  the  notes.  Thus,  according  to 
the  claims  of  both  parties,  the  determination  of  the  issue  re- 
specting the  character  of  the  contract  of  September,  1882, 
was  practically  decisive  of  the  whole  controversy. 

The  attitude  of  the  respective  parties  may  be  represented 
thus:  The  plaintiff  says  that  the  lots  and  the  money  received 
by  him  in  pursuance  of  the  settlement  of  February,  1887, 
were  received  merely  on  account  of  the  contract  of  September, 
1882,  together  with  the  interest  on  the  notes,  and  now  he 
demands  judgment  for  the  principal  of  the  notes.  The  de- 
fendant says:  True,  the  lots  and  the  money  thus  received  by 
plaintiff  were  received  on  account  of  the  September  contract, 
and  inasmuch  as  that  contract  was  merely  collateral  to  the 
notes,  everything  realized  upon  it  must  be  credited  on  the 
notes,  and  thus  the  notes  have  been  paid  in  full,  principal  as 
well  as  interest. 

From  the  foregoing  it  is  apparent  that  the  giving  of  instruc- 
tion No.  9  was  misleading  as  to  the  issue,  and  inappli- 
cable as  to  the  evidence.  It  was,  moreover,  calculated  to 
prejudice  the  substantial  rights  of  the  losing  party.  Hence 
the  error  in  giving  it  cannot  be  held  to  have  been  harmless. 

As  the  relief  asked  by  plaintiff  in  this  court  extends  only 
to  the  first  cause  of  action,  we  need  not  consider  the  remain- 
ing assignments  of  error.  The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded. 

Neqotiablb  Instruments  —  PRESUMPnos  of  Consideration.  — A  prom- 
issory note  imports  a  consideratioa:  Cartwright  v.  Oray,  127  N.  Y.  92;  24 
Am.  St.  Rep.  424,  and  note.  A  bill  of  exchange  is  good,  although  it  does  not 
contain  the  words  "for  value  received,"  aud  in  an  action  thereon,  no  con- 
Bideration  need  be  proven:  Hubble  v.  Fogartie,  3  Rich.  413;  45  Am.  Deo. 
775. 

Nkootiablk  Instbumbnts  —  Possession  Prima  Facib  Evidencb  o» 
Ownership.  —  It  is  presumed,  prima/acie,  that  the  holder  of  negotiable  paper 
is  the  owner,  and  took  it  for  value  before  dishonor:  Gommtrcial  Bank  v.  Buv' 
gwyn,  108  N.  C.  62;  23  Am.  St.  Rep.  49,  aud  note.  The  production  of  a  note, 
and  proof  that  its  indorsement  was  made  before  maturity,  raises  the  pre« 
■umptioa  that  the  holder  acquired  it  in  the  due  course  of  business:  Tabor  r. 
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Merchants*  Nat.  Bavk,  48  Ark.  454;  3  Am.  St.  Rep.  241,  and  note.  See  alsa 
Voshurgh  v.  Dipfendorf,  119N.  Y.  357;  16  Am.  St.  Rep.  836,  and  note. 

Mortgages  —  Conveyance  Absolute  in  Form,  when  Treated  as.  — A 
deed  absolate  in  form  given  to  secure  a  debt  will  be  treated  as  a  mortgage: 
Eiseman  v.  Oallagher,  24  Neb.  79;  McNeel  v.  Auldridge,  34  W.  Va.  748; 
Waters  v.  Crdblree,  105  N.  C.  394;  Silherberg  v.  Pearson,  75  Tex.  287;  Annor 
▼.  Spalding,  14  Col.  302;  Mitchell  v.  Fullington,  83  Ga.  301;  Scanlan  v.  Scan* 
tan,  134  III.  630;  Smith  v.  Smith,  80  Cal.  323;  Jameson  v.  Emerson,  82  Me. 
359;  Wakejield  v.  Day,  41  Miun.  344;  Steioart  v.  Fellows,  128  111.  480;  Mahne 
V.  Boy,  94  Cal.  341;  Moisant  v.  McPIiee,  92  Cal.  76;  Bogers  v.  Jones,  92  CaL 
80;  Oilchrist  v.  Besioick,  33  W.  Va.  168;  Ilach  v.  Hill,  106  Mo.  18;  Cobb  v. 
Day,  106  Mo.  278;  Gamble  v.  Boss,  88  Mich.  315;  Winston  v.  Burnell,  44  Kan. 
367;  21  Am.  St.  Rep.  289,  and  note;  note  to  Mannix  v.  Purcell,  15  Am.  St. 
Rep.  584;  extended  note  to  Hittzler  v.  Phillips,  4  Am.  St.  Rep.  607;  Camp- 
bell  V.  Boddy,  44  N.  J.  Eq.  244;  6  Am.  St.  Rep.  889;  Bigehw  v.  TopUff,  25 
Vt.  273;  60  Am.  Dec.  264,  and  note. 

Debtor  and  Creditor —  Right  of  Debtor  to  Apply  Payments.  — In 
respect  to  the  appropriation  of  payments  made  by  a  debtor  to  a  creditor  who 
holds  more  than  one  debt  against  him,  the  debtor  may  generally  appropriate 
the  payments,  and  if  he  does  not,  the  creditor  can:  Phillips  v.  Herndon,  78 
Tex.  378;  22  Am.  St.  Rep.  59,  and  note;  Flower  v.  O'Bannon,  43  La.  Ann. 
1042.  See  also  Washington  etc.  Gas  Co.  v.  Johnson,  123  Pa.  St.  576;  10  Am. 
St.  Rep.  553.  When  a  tenant  directs  his  landlord  to  apply  certain  cotton  to 
the  payment  of  rent,  the  landlord  cannot  apply  it  to  the  payment  of  an  ao« 
count  for  supplies:  Atkinson  v.  Cox,  54  Ark.  444.  See  Blake  v.  Satoyer,  83 
Me.  129;  23  Am.  St.  Rep.  762,  and  note,  with  cases  collected  discussing  tha 
application  of  payments  by  creditors. 
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Judgments  —  Execution  upon  Affirmance  of  Judgment.  —  WTien  a  judg- 
ment has  been  affirmed  on  appeal,  and  the  cause  remanded  to  the  court 
of  original  jurisdiction,  the  general  rule  is,  that  the  prevailing  party  is 
entitled  to  have  execution  issue  upon  such  judgment  from  the  court 
thus  reinvested  with  the  custody  of  the  record. 

Judgments.  —  Appeal  Bond  Serves  to  Suspend  the  Enforcement  o» 
THE  Judgment  pending  the  appeal,  and  to  give  the  appellee  additional 
security  for  his  debt  in  case  the  judgment  is  affirmed  or  the  appeal  dis- 
missed; but  it  is  not  a  substitute  for  the  judgment  appealed  from,  nor 
does  the  appellee  receive  it  in  satisfaction  thereof. 

Merger.  — Judgment  upon  an  Appeal  Bond  does  not  extinguish  the  judg- 
ment appealed  from. 

Judgment  on  Appeal  Bond  —  Merger  of  Origikal  Judgment  —  IssuB 
OF  Execution.  —  When  a  judgment  appealed  from  has  been  affirmed, 
and  an  action  on  the  appeal  bond  has  been  prosecuted  to  judgment,  and 
such  judgment  is  pending  on  appeal,  the  original  judgment  is  not  merged 
in  or  extinguished  by  the  judgment  on  the  appeal  bond,  so  as  to  prevent 
the  issuance  of  execution  on  the  former. 
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Judgments  —  When  Res  Judicata.  — The  doctrine  of  res  judicata  ia  appli* 
cable  only  to  those  judgments,  decrees,  or  orders  of  record  which  are  ■» 
far  material  and  final  that  a  review  thereof  may  be  had  through  the 
ordinary  procedure,  such  as  appeals  or  writs  of  error.  The  granting  or 
refusing  of  other  applications  or  motions  does  not  necessarily  prevent  a 
subsequent  renewal  thereof  upon  the  same  or  different  grounds,  when 
jurisdiction  over  the  subject-matter  remains  in  the  same  tribunal. 

Jui>oMENT3  —  Order  QnASHiNO  Execution  not  Res  Judicata. — No  ap- 
peal or  writ  of  error  lies  from  an  order  of  the  district  court  quashing  an 
execution,  and  the  doctrine  of  res  judicata  does  not  apply  thereto. 

Petition  to  reverse  orders  of  the  district  court  quashing 
certain  executions.  The  petition  is  based  upon  the  facts  that 
Rockwell  and  others  obtained  judgment  in  the  district  court 
against  Butler  and  others.  This  judgment  was  affirmed  on 
appeal,  and  a  mandate  showing  such  affirmance  was  filed 
in  the  district  court.  The  cause  was  thereafter  taken  to  the 
supreme  court  of  the  United  States  by  writ  of  error,  but  such 
writ  was  dismissed  by  that  court  for  want  of  jurisdiction. 
Rockwell  thereafter  obtained  the  issuance  of  executions  on 
such  judgment  out  of  the  district  court,  but  they  were  recalled 
and  quashed  on  motion  of  Butler,  and  upon  the  ground  that> 
subsequent  to  the  affirmance  of  such  judgment,  Rockwell  had 
prosecuted  an  action  on  the  appeal  bond  given  thereunder  to 
judgment,  which  judgment  had  been  appealed  from,  and  such 
appeal  is  still  pending  and  undecided. 

L.  C.  Rockwell,  for  the  petitioners. 

H.  Riddell  and  Hugh  Butler,  for  the  respondents. 

Elliott,  J.  The  appropriateness  of  this  proceeding  as  a 
remedy  for  the  grievance  complained  of  is  not  questioned. 
The  argument  of  respondents  upon  the  demurrer  is  directed 
to  the  merits  of  the  application.  Thus  the  record  presents 
for  determination  the  single  question.  Are  petitioners,  under 
the  facts  and  circumstances  stated  in  their  petition,  entitled 
to  execution  upon  their  original  judgment? 

When  a  judgment  has  been  affirmed  and  the  cause  re- 
manded by  the  supreme  court  to  the  court  wherein  the  judg- 
ment was  originally  rendered,  and  when  the  mandate  of  the 
appellate  court  showing  such  affirmance  has  been  duly  filed 
in  the  office  of  the  clerk  of  the  lower  court,  the  general  rule  is, 
that  the  prevailing  party  is  entitled  to  have  execution  issue 
upon  such  judgment  from  the  court  thus  reinvested  with  the 
custody  of  the  record.  This  is  the  rule  of  the  common  law^ 
and,  in  this  state,  the  express  command  of  the  statute:  Free- 
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man  on  Executions,  sees.  13,  32;  Code,  sec.  399.  But  it  ia 
contended  that  an  exception  to  the  rule  exists  in  this  case. 
The  exception  is  sought  to  be  maintained  upon  several 
grounds,  which  will  be  noticed  in  their  order. 

1.  It  is  claimed  that  the  original  judgment  is  merged  in 
the  judgment  upon  the  appeal  bond;  or  in  other  words,  that 
by  accepting  and  obtaining  judgment  upon  the  appeal  bond 
the  original  judgment  has  been  extinguished.  It  is  scarcely 
necessary  to  discuss  at  length  the  familiar  doctrine  of  merger, 
— the  absorption  of  the  less  by  the  greater.  Undoubtedly,  the 
appeal  bond  has  been  merged  in  the  higher  security  of  the 
judgment  rendered  thereon.  But  even  if  it  be  conceded  that 
a  judgment  upon  a  judgment  merges  the  former  judgment  in 
the  latter,  the  concession  is  not  conclusive  of  the  present  con- 
troversy, since  no  judgment  has  been  rendered  or  action 
brought  upon  the  original  judgment. 

One  of  the  strongest  reasons  why  a  judgment  upon  a  judg- 
ment in  the  same  jurisdiction,  and  especially  in  the  same 
court,  should  be  held  to  merge  the  former  judgment  in  th» 
latter,  is,  that  otherwise  the  debtor  might  be  subjected  to  in- 
creased costs  and  expenses  by  successive  judgments,  and 
harassed  without  limit  by  a  multiplicity  of  record  liens,  exe- 
cutions, and  other  supplementary  proceedings  for  the  satis- 
faction of  a  single  indivisible  demand  against  the  same  party 
without  any  corresponding  benefit  to  the  creditor:  Freeman 
on  Judgments,  sec.  216.  But  such  consequences  could  not 
be  entailed  upon  the  debtor  to  the  same  extent  by  obtaining 
judgment  upon  an  appeal  bond,  even  though  thereafter  the 
original  judgment  should  continue  in  full  force  and  effect; 
besides,  the  judgment  upon  the  appeal  bond  would  give  the 
creditor  the  additional  benefit  of  execution  or  other  relief 
against  the  surety. 

It  is  easy  to  demonstrate  that  a  judgment  upon  an  appeal 
bond,  under  our  practice,  does  not  have  the  uniform  effect  of 
extinguishing  the  original  judgment.  For  example,  suppose, 
for  any  reason,  in  an  action  upon  an  appeal  bond,  as  by  a 
failure  to  produce  evidence,  a  judgment  of  nil  capiat  should 
be  rendered  against  the  plaintiff,  would  he  thereby  lose  all 
remedy  upon  his  original  judgment  also?  Again,  suppose  a 
judgment  relating  to  a  freehold  should  be  appealed  from  and 
afl&rmed,  would  a  judgment  upon  the  appeal  bond  destroy  th» 
effect  of  the  original  judgment  as  a  muniment  of  title?  Ex- 
amples of  this  kind  might  be  multiplied.     But  when  the  bond 
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is  given  to  secure  a  money  judgment  merely,  the  question  is 
not  so  easily  disposed  of,  and  must  be  considered  and  deter- 
mined upon  principle,  as  there  are  no  adjudications  precisely 
in  point,  —  at  least  none  have  been  cited  in  argument. 

2.  An  appeal  bond,  under  our  practice,  has  a  twofold  office: 
it  serves  to  suspend  the  enforcement  of  the  judgment  pending 
the  appeal,  thus  giving  the  appellant  an  opportunity  to  have 
the  judgment  reviewed,  and  reversed  if  he  can  show  the  same 
to  be  erroneous;  it  serves,  also,  to  give  the  appellee  addi- 
tional security  for  his  debt  in  case  the  judgment  be  affirmed 
or  the  appeal  dismissed.  The  term  "debt"  is  here  used  in  the 
sense  that  a  judgment  is  a  debt  of  record:  2  Bla.  Com.  465; 
Freeman  on  Judgments,  sec.  217. 

In  order  to  obtain  an  appeal,  the  statute  provides,  inter  alia, 
that  the  appellant  shall  give  bond  with  surety,  "  conditioned 
for  the  payment  of  the  judgment,  costs,  interest,  and  damages 
in  case  the  judgment  shall  be  affirmed."  The  statute  further 
provides  that  "  the  obligee  in  such  bond  may  at  any  time,  on 
a  breach  of  the  condition  thereof,  have  and  maintain  an  ac- 
tion at  law,  as  on  other  bonds":  Code,  sec.  388.  The  statute 
recognizes  the  judgment  as  the  principal  debt,  and  the  judg- 
ment debtor  as  primarily  liable,  though  as  between  the  obli- 
gors and  obligee  all  the  obligors  are  equally  liable  upon  the 
bond  itself:   Anderson  v.  Sloan,  1  Col.  487. 

The  appeal  bond  is  a  conditional  obligation,  whereby  the 
obligors  covenant  to  pay  the  judgment  upon  the  happening 
of  a  contingent  event,  to  wit,  the  affirmance  of  the  judgment. 
If  the  judgment  be  affirmed,  the  obligation  to  pay  becomes  ab- 
solute. It  is  conceded  that  the  payment,  satisfaction,  or  dis- 
charge of  the  original  judgment  would  relieve  the  obligors 
from  liability.  But  the  judgment  debtor  being  primarily  lia- 
ble, it  would  seem  to  be  contrary  to  all  the  analogies  of  the 
law  that  a  judgment  upon  the  appeal  bond  against  the  sure- 
ties, or  against  the  debtor  and  his  sureties,  without  satisfac- 
tion, should  operate  to  satisfy  the  unpaid  original  judgment 
against  the  principal  debtor:  Chipman  v.  Martin,  13  Johns. 
240;  Bank  of  Chenango  v.  Hyde,  4  Cow.  567;  White  v.  Smithy 
83  Pa.  St.  186;  75  Am.  Dec.  589;  United  States  v.  Hoyt,  1 
Blatchf.  326. 

The  judgment  creditor,  by  force  of  the  statute,  receives  the 
appeal  bond  as  security  for  his  judgment;  he  is  not  required 
to  accept  it  in  satisfaction  of  his  judgment.  In  case  of  a 
breach  of  the  condition  of  the  bond,  the  statute  authorizes  the 


Sept.  1891.]     Rockwell  v,  Dist.  Ct.  of  Lake  Co.  269 

obligee  to  maintain  an  action  thereon,  —  not  merely  to  bring 
an  action,  but  to  maintain  it,  —  that  is,  to  recover  judgment 
upon  it;  and  this  authority  is  given  to  the  obligee  without 
condition,  —  without  requiring  him  to  relinquish  any  right 
upon  the  original  judgment.  There  is  nothing  in  the  lan- 
guage of  the  statute  to  indicate  that  the  action  upon  the 
appeal  bond  was  intended  as  an  alternative,  rather  than  a 
cumulative  remedy. 

3.  An  appeal  bond  is  in  no  sense  a  substitute  for  the  judg« 
ment  appealed  from.  It  operates  to  suspend  the  enforcement 
of  the  judgment  for  a  limited  time,  but  it  does  not  take  the  place 
of  nor  nullify  the  judgment.  On  the  contrary,  notwithstand- 
ing the  appeal  bond,  the  judgment  may  be  affirmed,  and  thus 
all  barriers  to  its  enforcement  may  be  removed.  In  that  case, 
does  the  appeal  bond  become  void,  and  without  force  or 
effect?  Clearly  not;  it  then  becomes,  for  the  first  time,  aa 
available  security  for  the  payment  of  the  judgment.  While 
the  enforcement  of  the  judgment  is  suspended  by  the  appeal, 
the  bond  is  but  a  contingent  security,  and  appellee  can  have 
no  remedy  upon  it.  It  is  only  when  the  original  judgment 
becomes  enforceable  by  aflBrmance,  or  by  the  failure  of  the  ap- 
peal, that  appellee  can  resort  to  his  action  upon  the  bond. 
Thus  it  is  apparent  that  the  appeal  bond  is  not  a  substitute 
for  the  original  judgment.  Its  vitality  depends  upon  the  sur- 
vival of  the  judgment.  Its  fate  is  inseparably  linked  with 
the  judgment.  If  the  judgment  be  reversed,  the  obligation 
of  the  appeal  bond  becomes  void;  if  the  judgment  be  affirmed, 
the  obligation  remains  in  full  force  and  effect.  Such,  in  sub- 
itance,  is  the  language;  such  is  the  legal  tenor  and  effect  of 
the  bond. 

4.  In  some  states,  by  statute,  it  was  formerly  provided  that 
upon  the  levy  of  an  execution  the  defendant  might  give  a  forth- 
coming or  delivery  bond,  and  thus  have  the  levy  released  or 
discharged;  that  such  bond,  when  forfeited,  should  have  the 
force  and  effect  of  a  judgment  upon  which  execution  might 
issue;  and  that  the  levy  of  an  execution  of  the  latter  kind 
could  not  be  thus  released  or  discharged.  Under  such  proce- 
dure, it  has  been  held  that  the  original  judgment  was  merged 
in  or  extinguished  by  the  statutory  judgment  based  on  the 
giving  and  forfeiture  of  the  bond :  Chitty  v.  Glenn,  3  T.  B.  Mon. 
424;  Whiting  v.  Beebe,  12  Ark.  548;  Frazier  v.  McQueen,  20 
Ark.  68;  Brown  v.  Clarke,  4  How.  4;  Bank  of  United  States  v. 
Patton,  5  How.  (Miss.)  200;  35  Am.  Dec.  428. 
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Our  crinjinal  code  (Mills's  Ann.  Stats.,  sec.  1473)  contains 
ft  provision  whereby  a  judgment  imposing  a  fine  or  costs  for  a 
criminal  offense  may  be  replevied  by  the  giving  of  a  certain 
kind  of  recognizance.  Such  replevin  recognizance  is  in  many 
respects  similar  to  the  forthcoming  or  delivery  bonds  above 
referred  to.  The  replevin  recognizance  is  an  engagement  to 
pay  absolutely  within  a  definite  period  without  further  litiga- 
tion; it  is  entered  of  record  before  the  court  by  one  or  more 
good  and  sufficient  freeholders;  it  has  the  force  and  effect  of 
a  judgment,  and  creates  an  immediate  lien  upon  the  property 
of  the  parties  acknowledging  the  same;  and  execution  may 
issue  thereon  without  the  previous  issue  of  a  scire  facias. 

It  will  be  readily  observed  that  there  is  little  or  no  analogy 
between  the  replevin  recognizance  in  criminal  cases  and  the 
appeal  bond  in  civil  actions.  The  appeal  bond,  as  we  have 
seen,  is  a  conditional,  not  an  absolute,  obligation ;  it  is  not  given 
to  end  litigation,  but  rather  for  the  purpose  of  continuing  it; 
on  the  part  of  appellant,  it  is  given  not  so  much  to  secure  the 
payment  of  the  judgment  as  to  enable  him  to  overthrow  it; 
it  is  not  entered  of  record;  it  creates  no  lien  upon  the  property 
of  those  signing  it;  and  the  only  remedy  it  gives  is,  that  the 
obligee  may  bring  another  suit  upon  it  by  assuming  the  burden 
of  proof  in  respect  thereto.  At  best,  it  gives  a  cause  of  action 
which  may  be  the  subject  of  further  controversy,  as  is  illus- 
trated in  the  present  case.  It  is  unnecessary  to  further  con- 
trast these  provisions.  It  is  manifest  that  an  appeal  bond  in 
civil  actions  under  our  law  does  not  have  the  force  or  effect 
of  a  judgment  like  the  forthcoming  or  delivery  bond  in  other 
etates;  nor  is  there  any  legal  or  equitable  consideration  why 
a  judgment  upon  it  should  be  held  to  extinguish  the  original 
judgment. 

5.  In  Iowa,  it  was  provided  by  statute  that  when  a  judg- 
ment was  affirmed  by  the  supreme  court  the  appellee  might, 
at  his  election,  have  an  affirmance,  with  an  order  directing  a 
procedendo  for  the  enforcement  of  the  judgment  of  the  district 
court  as  though  no  appeal  had  been  taken,  or  he  might  have 
a  new  judgment  rendered  by  the  supreme  court  against  the 
appellant  and  his  sureties  upon  his  supersedeas  bond  for  the 
amount  of  the  judgment,  etc.  In  the  case  of  Swift  v.  Conboy, 
12  Iowa,  444,  it  was  held  that  when  the  appellant  elected  to 
take  the  latter  course,  the  judgment  of  the  lower  court  be- 
came merged  in  the  new  judgment  rendered  by  the  supreme 
court.     This  doctrine  does  not  militate  against,  but  rather 
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fortifies,  the  view  we  have  taken.  In  the  Iowa  case,  by  the 
appeal  the  record  was  transferred  into  the  supreme  court.  Ap- 
pellee chose  to  retain  it  there.  There  was  no  procedendo^  no 
remittitur,  no  remanding  of  the  cause,  no  mandate  to  the  dis- 
trict court  showing  the  affirmance  of  the  judgment,  and  hence 
no  reinvesting  of  the  lower  court  with  the  custody  of  the 
record:  Freeman  on  Executions,  sees.  13,  32.  In  the  case 
now  before  us  the  petition  shows  that  no  new  judgment  was 
rendered  in  the  appellate  court;  the  judgment  was  simply 
aflfirmed  and  the  cause  remanded;  and  petitioners  have  not 
at  the  present  time  any  other  judgment  than  the  original 
one  remaining  of  record  in  the  district  court  upon  which 
execution  can  issue.  Unless  they  can  enforce  such  original 
judgment,  the  only  benefit  they  have  gained  by  its  affirm- 
ance, or  by  the  appeal  bond  thus  far,  is  the  privilege  of  further 
litigation. 

6.  Another  ground  upon  which  it  is  contended  that  exe- 
cution should  not  issue  upon  the  original  judgment  is,  that  by 
appealing  from  the  judgment  upon  the  appeal  bond  the  issue 
as  to  the  affirmance  or  non-affirmance  of  the  original  judg- 
ment is  still  pending  and  undetermined,  and  that  until  the 
determination  thereof  it  would  be  illegal  and  inequitable  to 
allow  execution  to  issue.  It  is  true,  the  petition  in  this  case 
shows  that  in  the  suit  upon  the  appeal  bond  the  defendants 
pleaded  that  the  original  judgment  had  not  been  duly 
affirmed  by  the  supreme  court.  But  the  petition  does  not 
admit  the  truth  of  such  plea,  nor  does  it  admit  any  facts  tend- 
ing to  show  such  plea  to  be  true.  On  the  contrary,  it  is  ex- 
pressly averred  In  the  petition  that  said  original  judgment 
was  in  all  things  duly  affirmed,  and  that  a  proper  mandate 
showing  such  affirmance  was  duly  issued  and  filed  in  the 
court  below,  as  required  by  the  statute.  The  averments  last 
mentioned  are  conclusive  against  the  truth  of  the  plea  in  the 
action  upon  the  appeal  bond.  Such  plea  was  no  more  than  a 
plea  of  nul  tiel  record,  which  puts  in  issue  only  the  existence 
of  the  record:  Bennett  v.  Morley,  10  Ohio,  102.  The  defend- 
ants could  not,  under  such  a  plea,  by  any  amount  of  evidence, 
overcome  matters  properly  shown  by  the  record  of  the  supreme 
court.  This  court  alone  has  jurisdiction  to  determine  ques- 
tions relating  to  the  validity  and  effect  of  its  own  records, 
subject  to  the  supreme  court  of  the  United  States  in  proper 
cases.  The  petition  shows  that  the  United  States  supreme 
■court  refused  to  entertain  jurisdiction  of  the  first  appeal.     If 
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by  the  mere  tendering  of  such  an  issue  in  an  action  upon  an 
appeal  bond,  execution  might  be  stayed  upon  the  original 
judgment,  the  benefit  of  an  appeal  bond  as  security  to  the 
appellee  would  be  greatly  impaired,  if  not  altogether  de- 
stroyed. This  would  certainly  be  contrary  to  the  purpose 
and  intent  of  the  statute  providing  for  such  securities,  and 
would  not  be  in  furtherance  of  justice  or  equity:  Marysville  v. 
Buchanan^  3  Cal.  212;  Dihrell  v.  Eastland,  3  Yerg.  507. 

The  position  assumed  by  counsel  for  respondents  may  ba 
summarized  as  follows:  When  a  creditor  obtains  judgment, 
the  debtor,  by  giving  bond,  may  suspend  the  enforcement  of 
the  judgment  pending  the  appeal.  If  a  reversal  be  secured, 
both  the  judgment  and  the  appeal  bond  will  be  held  for 
naught.  If  the  judgment  be  affirmed,  the  creditor  may  have 
execution  upon  the  original  judgment,  or  he  may  have  hia 
action  upon  the  bond;  but  he  cannot  pursue  both  remedies. 
If  he  brings  an  action  upon  the  bond,  he  shall  be  held  to  have 
abandoned  his  original  judgment.  But  may  the  creditor  have 
immediate  judgment  and  execution  upon  the  bond?  O,  no; 
if  action  be  brought  upon  the  bond,  the  debtor  and  his  sure- 
ties may  interpose  any  kind  of  defense,  and  if  defeated,  may 
take  a  second  appeal;  and  still  the  creditor  shall  not  have 
execution  upon  the  original  judgment.  With  due  respect  for 
the  able  argument  of  counsel  in  support  of  this  view,  we  can- 
not adopt  it.  After  much  deliberation,  we  are  of  opinion  that 
petitioners  are  entitled  to  have  execution  issued  upon  their 
original  judgment.  The  demurrer  to  the  petition  must  there- 
fore be  overruled. 

Under  the  stipulation  of  counsel  in  open  court  that  the 
merits  of  the  controversy  herein  should  be  heard  and  deter- 
mined upon  the  petition  and  demurrer  aforesaid,  the  same  as 
though  the  writ  of  certiorari  had  actually  issued,  the  several 
judgments  of  the  district  court  quashing  the  executions  upon 
petitioners'  original  judgment,  as  stated  in  their  petition,  are 
reversed. 

ON   REHEARING. 

Per  Curiam.  Two  propositions  only  are  urged  in  support 
of  the  present  application.  The  first  is,  that  the  supreme 
court  commission  was  an  illegal  body,  and  hence  the  judgment 
upon  which  the  execution  under  consideration  issued  was  not 
legally  afl&rmed.  Upon  the  authority  of  De  Votie  v.  McGerr, 
14  Col.  677,  and  Butler  v.  Rockwell^  17  Col.  290,  the  constitu- 
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tional  question  is  not  involved,  and  need  not  be  further  con- 
sidered. 

The  second  proposition  rests  upon  a  legal  contention  not 
noticed  in  the  opinion  heretofore  filed.  It  is  insisted  that  the 
ruling  of  the  court  below  in  quashing  the  first  execution  is  rea 
judicata,  and  that  therefore  this  court  cannot  inquire  whether 
error  was  committed  in  ruling  upon  the  second  execution, 
which  shared  a  similar  fate.  Counsel  contend  that  the  cor- 
rectness of  these  judicial  rulings  could  only  be  questioned  by 
certiorari,  or  by  some  other  proper  proceeding  to  review  the 
order  upon  the  first  execution. 

The  doctrine  of  res  judicata  is  applicable  only  to  those 
judgments,  decrees,  orders,  or  rulings  of  record  which  are  so 
far  material  and  final  that  a  review  thereof  may  be  had 
through  the  ordinary  procedure  provided,  such  as  appeals  or 
writs  of  error.  The  granting  or  refusing  of  other  applications 
or  motions  does  not  necessarily  prevent  a  subsequent  renewal 
thereof  upon  the  same  or  different  grounds,  where  jurisdiction 
over  the  subject-matter  remains  in  the  same  tribunal.  A  dig- 
nified and  orderly  procedure  has  undoubtedly  prompted  the 
recognition,  by  courts,  of  the  rule  forbidding  repeated  applica- 
tions to  rehear  motions  of  the  latter  class  on  grounds  previ- 
ously urged.  But  this  rule  is  not  based  upon  the  principle 
oi  res  judicata;  and  the  entertainment  of  such  renewed  appli- 
cations is  purely,  discretionary  with  the  court.  A  proper 
respect  for  judicial  announcements  has  led  to  the  established 
practice  of  submitting  a  preliminary  petition  to  the  court  for 
leave  to  renew  the  motion  denied.  But  the  court  itself  may 
waive  this  rule  of  procedure;  and  if,  without  objection,  it  en- 
tertains the  motion  challenging  its  former  ruling,  and  recon- 
siders the  same  on  the  merits,  its  action  will  be  treated  as  if 
such  preliminary  leave  had  been  granted:  Freeman  on  Judg- 
ments, 3d  ed.,  sees.  325,  326. 

In  this  state,  no  appeal  lies  from,  or  writ  of  error  to,  an 
order  of  the  district  court  quashing  an  execution.  True, 
there  is  a  statutory  method  whereby  this  court  can  consider 
rulings  made  below  upon  incidental  matters  subsequent  to- 
final  judgment,  through  an  appeal  from  or  writ  of  error  to- 
the  final  judgment  itself:  See  Sess.  Laws  1889,  p.  73,  amend- 
ing Code,  sec.  78.  But  this  remedy  is  not  available  to  a  party 
who  is  satisfied  with  the  judgment,  and  who  only  asks  the 

privilege  of  collecting  the  same  in  the  manner  provided  hj 
Am.  St.  Ebp.,  Vou  XXXI.  — 18 
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law.  The  ordinary  methods  of  review  do  not  apply  to  such 
rulings  as  the  one  now  under  consideration. 

Both  of  the  executions  under  consideration  issued  from 
the  same  court,  and  both  rulings  quashing  these  executions 
were  made  by  the  same  judge  at  the  same  term;  the  judg- 
ment is  in  full  force,  hence  it  was  not  the  purpose  nor  effect 
of  either  execution  to  revive  a  dormant  judgment.  We  do 
not  think  the  doctrine  of  res  judicata  applicable;  and  since 
the  court  raised  no  objection  to  the  form  of  the  proceeding, 
such  objection,  if  any  there  was,  will  be  treated  as  waived. 

It  has  already  been  observed,  in  the  opinion  heretofore  filed, 
that  no  question  is  made  as  to  the  regularity  or  propriety  of 
considering  by  certiorari  the  various  matters  submitted. 

The  judgment  of  this  court  reversing  the  several  judgments 
of  the  district  court  must  be  adhered  to  as  directed  by  the 
foregoing  opinion.  

AppeaIi  Bonos  —  Effect  op.  —  The  giving  of  a  forthcoming  bond  by  ona 
of  several  defendants  discharges  from  the  original  judgment  those  who  do 
not  join  in  thtt  bond:  Coffee  v.  Planters*  Bank,  11  Smedes  &  M.  458;  49  Am. 
Dec.  68;  contra,  Robinson  v.  Sherman,  2  Gratt.  178;  44  Am.  Deo.  381,  and 
note;  see  Olson  v.  Nunnally,  47  Kan.  391;  27  Am.  St.  Rep.  296. 

JODOMENT  ON   ApPEAL  BOND  —  MeROER  OP  ORIGINAL  JUDGMENT. — The 

legal  effect  of  a  judgment  on  a  forfeited  delivery  bond  is  a  satisfaction  and 
discharge  of  the  original  judgment  while  the  second  judgment  remains  in 
force:  Wright  v.  Yell,  13  Ark.  603;  58  Am.  Dec.  336,  and  note;  Davis  v. 
Dixnn,  1  How.  64;  26  Am.  Dec.  695;  Bank  ▼.  PaUon,  5  How.  200;  35  Am. 
Dec.  428,  and  note;  Lipscomb  v.  Grace,  26  Ark.  231;  7  Am.  Rep.  607.  But 
tinder  the  Texas  statute,  a  forthcoming  bond  returned  "forfeited,"  on  which 
execution  may  be  issued,  is  not  regarded  as  a  judgment  so  as  to  make  it  a 
satisfaction  of  the  original  judgment:  Cole  ▼.  Robertson,  6  Tex.  356;  55  Am. 
Deo.  784. 

Judgments — Rss  Jcdioata  —  Fobm  op  the  Adjitdioation.  —  A  jndg. 
ment,  to  have  the  authority  of  res  judicata,  must  be  a  definite  judgment  of 
condemnation  or  dismissal  upon  the  merits  of  the  case:  Scherff  v.  Missouri 
Pac.  R'y  Co.,  81  Tex.  471;  26  Am.  St.  Rep.  828,  and  note;  Burner  y.  Hevener, 
84  W.  Va.  774;  26  Am.  St  Rep.  948,  and  note.  Sea  notes  to  Fiippen  v, 
Diaxm,  29  Am.  St  Rep.  656^  and  WUlianu  r.  Field,  60  Am.  Deo.  427-437. 
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Combs  v.  Agricultural  Ditch  Company. 

[17  Colorado,  146] 
Ibsioation.  —  Mandamus  is  an  Appropriate  Remedy  to  compel  the  deliv- 
ery of  water  for  irrigation  purposes. 
Watebs  —  Rights  of  Consumeks. — A  ditch  company  carrying  water  for 
general  purposes  of  irrigation  cannot  arbitrarily  refuse  to  supply  water 
to  an  actual  and  bona  fide  consumer  making  seasonable  application,  and 
ofiFering  proper  compensation. 
Waters — Rights  of  Prior  Appropriators  as  against  Ditch  Company.  — 
A  company  may  organize  for  the  purpose  of  constructing  an  irrigation 
ditch  and  divert  the  unappropriated  water  of  a  natural  stream,  either  by 
or  without  incorporation;  but  neither  the  company  nor  any  stockholder 
therein  can  thus  withhold  the  water  from  beneficial  use,  nor  reserve  it 
for  future  use  by  junior  appropriators,  to  the  prejudice  of  prior  appro- 
priators, nor  to  the  exclusion  of  those  who,  in  the  mean  time,  undertake, 
in  good  faith,  to  make  a  valid  appropriation  thereof. 
Waters  —  Rights  of  DlTCH-ow^ERS  to,  — Those  who,  by  labor  or  the  pay- 
ment of   money,  actually  construct   an   irrigation  ditch   may  thereby 
acquire  a  prior  right  to  the  water  diverted  therein,  provided  they  apply 
•uch  water  to  some  beneficial  use,  within  a  reasonable  time  after  diver- 
sion; but  they  caanot  po:itpone  the  exercise  of  such  right  for  an  un- 
reasonable time,  so  as  to  prevent  others  from  acquiring  a  right  to  the 
water;  nor  can  they  thus  acquire  a  right  to  dispose  of  the  water  to  the 
prejudice  of  prior  appropriators. 
Waters  —  Rights  of  Drrcn-owNERs  to.  —  Those  who  construct  ditches 
and  divert  water  for  general  purposes  of  irrigation  must,  within  a  rea- 
sonable time,  apply  the  water  to  a  beneficial  use,  or  upon  proper  appli- 
cation, and  for  proper  consideration,  they  must  dispose  of  it  to  those 
who  are  ready  to  make  a  beneficial  use  of  it. 
Waters.  —  Diversion  of  Water  without  applying  it  to  a  beneficial  use 
within  a  reasonable  time  is  not  an  appropriation  thereof,  but  is  uncon- 
stitutional and  unlawful. 
Waters  —  Ownership  of  Stock  in  Irrigation  Company  not  Appropria- 
TION.  —  Priority  of  appropriation  of  water  cannot  be  secured  by  the 
mere  acquisition  of  stock  in  an  irrigation  company  without  applying  the 
water  to  a  beneficial  use.     The  life  of  a  prior  right  to  water  is  actual 
Bser,  and  the  owner  of  irrigation  stock  cannot  carry  prior  rights  to  the 
ttse  of  water  in  his  pocket  for  an  indefinite  and  unreasonable  time,  and 
thereby  prevent  others  from  acquiring  a  bona  fide  priority  by  actual  use. 
Waters  —  Ownership  of  Water  Stock,  when  Gives  Prior  Right. — A 
stockholder  in  an  irrigation  company  who  makes  an  actual  application 
of  water  from  tlie  company's  ditch  to  a  beneficial  use  may,  by  means  of 
such  use,  acquire  a  prior  right  tiiereto;  but  his  title  to  the  stock  with- 
out such  use  gives  him  no  title  to  the  priority.     He  may  transfer  his 
stock  to  any  one,  but  he  can  only  transfer  his  priority  to  one  who  will 
and  does  continue  to  so  use  the  water. 
Waters  cannot  be  Diverted  for  Purposes  of  Speculation,  but  only  for 

purposes  truly  beneficial  in  their  nature. 
Waters  —  Prior  Appropriator  not  Entitled  to  Excessive  Diversion.  — 
A  prior  appropriation  of  water  by  a  person  for  irrigation  purposes  does 
not  entitle  him  to  receive  more  water  than  is  necessary  for  his  actual 
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nse.  An  excessive  diversion  of  water  is  not  a  diversion  to  a  beneficial 
use. 

Waters — Rights  to,  how  Dktkrhined.  —  Mathematical  exactness  in 
measuring  the  &ovr  of  water  ia  impracticable,  and  cannot  be  attained; 
bat  a  reasonable  approximation  to  substantial  accuracy  should  be  aimed 
at  in  determining  controversies  relating  to  water  supply. 

Waters  —  Consumer's  Right  cannot  be  Regulated  bt  Water  Com- 
pany. —  The  right  of  individual  consumers,  upon  tender  of  the  carriage 
fee,  to  water  diverted  by  an  irrigation  company,  and  not  already  applied 
to  a  beneficial  use,  can  no  more  be  evaded  or  qualified  by  a  regulation 
of  the  company  compelling  the  purchase  of  stock  as  a  condition  prece> 
dent  to  nse,  than  it  can  by  a  regulation  fixing  a  sum  in  excess  of  the 
price  charged  for  carriage  to  be  thus  paid  for  the  use  of  water. 

Leiper  and  Johnson,  and  T.  J.  0^ Donnelly  for  the  appellant. 
Markham  and  Dillon,  for  the  appellee. 

Elliott,  J.  The  writ  of  mandamus  has  been  held  to  be  an 
appropriate  remedy  to  compel  the  delivery  of  water  for  pur- 
poses of  irrigation.  In  the  case  of  Golden  Canal  Co.  v.  Bright^ 
8  Col.  144,  a  judgment  awarding  the  writ  was  reviewed  upon 
error  in  this  court  and  affirmed.  In  the  case  of  Wheeler  v. 
Northern  Colorado  Irr.  Co.,  10  Col.  582,  3  Am.  St.  Rep.  603, 
a  judgment  denying  the  writ  was  reviewed  upon  appeal  by 
this  court  and  reversed.  In  the  latter  case,  however,  the  ap- 
peal was  prosecuted  under  the  special  appeal  acts  of  1885: 
Sess.  Laws  1885,  p.  350. 

Whether  judgments  in  cases  of  this  kind  are  appealable  un- 
der the  code  of  1887  may,  in  some  cases,  be  a  matter  of  much 
practical  importance.  Upon  reaching  this  cause  for  consid- 
eration, we  suggested  a  hearing  in  limine,  upon  the  question 
of  the  right  of  appeal;  but  counsel  for  appellee  did  not  present 
any  brief  or  argument  upon  the  point.  Under  the  circum- 
stances, we  have  concluded  to  consider  the  case  as  though 
the  judgment  related  to  a  franchise:  Code,  sec.  388.  The  de- 
cision, however,  is  not  to  be  taken  as  a  precedent  upon  that 
question.  There  may  be  good  reasons  why  appeals  in  cases 
of  this  kind  should  not  be  allowed  which  could  not  be  urged 
against  a  review  by  writ  of  error. 

Upon  this  review  the  vital  questions  are:  1.  Was  such  a 
state  of  facts  established  upon  the  trial  as  entitled  the  peti- 
tioner, Combs,  to  have  the  defendant  ditch  company  supply 
him  with  water  for  the  irrigation  of  his  land,  as  demanded  in 
his  petition?  2.  Was  any  substantial  error  committed  upon 
the  trial  by  which  the  petitioner  may  have  been  prevented 
from  establishing  his  claim  to  the  relief  demanded? 
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Under  the  constitution  and  laws  of  this  state,  a  ditch  com- 
pany carrying  water  for  general  purposes  of  irrigation  cannot 
arbitrarily  refuse  to  supply  water  to  an  actual  and  bona  fide 
consumer,  making  seasonable  application,  and  offering  proper 
compensation  therefor.  A  refusal  to  supply  water  by  the  car- 
rier, to  be  justifiable,  must  rest  upon  something  more  substan- 
tial than  the  mere  will  of  the  carrier.  The  constitutional  rule 
that  "  priority  of  appropriation  shall  give  the  better  right,  as 
between  those  using  the  water  for  the  same  purpose,"  must 
never  be  overlooked,  though  a  variety  of  circumstances  and 
conditions  may  have  to  be  taken  into  consideration  in  deter- 
mining the  claim  of  an  applicant  for  water  in  a  given  case. 

That  the  petitioner,  Combs,  was  in  the  occupancy  of  certain 
agricultural  lands  so  located  as  to  be  conveniently  supplied 
with  water  from  the  defendant's  ditch,  that  he  requested  the 
defendant  to  supply  him  with  water  necessary  for  the  irriga- 
tion of  said  lands  for  the  season  of  1888,  and  tendered  there- 
for the  price  fixed  by  the  board  of  county  commissioners, 
and  that  the  defendant  refused  to  deliver  the  water,  are  mat- 
ters that  were  either  admitted  or  practically  undisputed  on 
the  trial. 

The  defendant  attempted  to  justify  its  refusal  to  deliver 
the  water  upon  the  ground  that  by  the  declared  objects  of  its 
incorporation  it  was  a  mutual  company;  that  it  was  not  or- 
ganized for  the  purpose  of  carrying  water  for  others  for  hire; 
that  its  only  obligation  in  the  matter  of  carrying  water  was  to 
supply  its  stockholders.  An  inspection  of  the  certificate  by 
which  the  Agricultural  Ditch  Cwnpany  was  incorporateu,  as  in- 
troduced upon  the  trial,  does  not  sustain  this  ground  of  defense. 
The  certificate  shows  that  the  company  was  organized  under 
the  general  incorporation  act,  by  certain  settlers  living  in  the 
arid  district  of  Jefferson  and  Arapahoe  counties,  territory  of 
Colorado,  unprovided  with  water,  for  the  purpose  of  irrigation, 
stock-raising,  aiding  the  industrial  interests  of  the  country, 
and  other  purposes.  The  certificate  further  shows  "  that 
the  objects  for  which  this  company  is  incorporated  are  to 
irrigate  lands  situate  in  range  69,  townships  3  and  4,  and 
other  lands  in  Jefferson  and  Arapahoe  counties,  and  territory 
of  Colorado,  and  for  farming,  stock-raising,  and  other  purposes; 
that  the  capital  stock  of  said  company  shall  be  twent^  thou- 
sand dollars,  to  be  divided  into  two  hundred  shares  c^  one 
hundred  dollars  each." 

There  is  nothing  in  the  certificate  tc  indicate  that  it  might 
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not  be  the  legitimate  business  of  the  defendant  company  to 
carry  and  supply  teater  for  irrigation  generally  to  those  oc- 
cupying lands  within  the  vicinity  of  the  ditch.  Hence  we 
do  not  have  to  consider  whether  a  purely  mutual  company 
might  or  might  not  stand  on  a  different  footing. 

The  defendant  offered  to  introduce  in  evidence  certain  of 
its  by-laws,  as  follows:  "1.  No  water  shall  be  sold  from  the 
company's  ditch,  except  to  stockholders;  2.  The  price  of 
water  shall  alwaj's  be  as  low  as  is  consistent  with  the  per- 
manent maintenance  of  the  ditch;  3.  No  cash  dividend  shall 
be  declared  on  the  stock  of  the  company." 

Such  testimony,  if  it  had  been  admitted,  would  not  have 
been  controlling.  A  ditch  company  diverting  water  from  a 
natural  stream  for  general  purposes  of  irrigation  cannot,  by 
any  provision  or  declaration  of  its  by-laws,  rules,  or  regula- 
tions, exempt  itself  or  its  stockholders  from  the  operation  of 
the  state  constitution.  The  unappropriated  waters  of  every 
natural  stream  belong  to  the  public,  and  are  subject  to  ap- 
propriation by  the  people  to  beneficial  use.  Priority  of  appro- 
priation to  actual  beneficial  use,  and  not  mere  ownership  of 
stock  in  a  ditch  company,  gives  the  better  right  to  such  use. 

Individuals  may  organize  a  company,  either  by  or  without 
incorporation,  for  the  construction  of  an  irrigating  ditch,  and 
may  by  such  means  divert  the  unappropriated  waters  of  a 
natural  stream.  They  may  provide  that  their  several  inter- 
ests in  such  enterprise  shall  be  represented  by  shares  of  stock. 
But  neither  the  company  nor  any  stockholder  of  the  company 
can  thus  withhold  the  water  from  beneficial  use,  nor  reserve 
it  for  the  future  use  of  junior  appropriators,  to  the  prejudice 
of  prior  appropriators,  nor  to  the  exclusion  of  those  who  in 
the  mean  time  may  undertake,  in  good  faith,  to  make  a  valid 
appropriation  thereof.  Undoubtedly,  those  who,  by  labor  or 
by  the  payment  of  money,  actually  construct  an  irrigating 
ditch  may  thereby  acquire  a  prior  right  to  the  water  which 
may  be  diverted  therein,  provided  they  apply  the  same  to 
beneficial  use  within  a  reasonable  time  after  such  diversion. 
But  they  cannot  postpone  the  exercise  of  such  right  for  an 
unreasonable  time,  so  as  to  prevent  others  from  acquiring  a 
right  to  the  water;  nor  can  they  thus  acquire  a  right  to  dis- 
pose of  the  water  contrary  to  the  priority  rule.  Those  who 
construct  ditches  and  divert  water  for  general  purposes  of  ir- 
rigation must,  within  a  reasonable  time,  apply  the  water  to 
beneficial  use;  or  else,  upon  proper  application  and  for  proper 
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consideration,  they  must  dispose  of  the  same  to  those  who  are 
ready  to  make  beneficial  use  of  it.  If  ditch  companies  are 
unwilling  to  be  charged  with  such  duties  and  responsibilities, 
they  must  leave  the  water  in  the  natural  stream.  The  mere 
diversion  of  the  water  is  not  an  appropriation  of  it  within  the 
meaning  of  the  constitution;  there  must  be  an  application  of 
the  water  to  beneficial  use  within  a  reasonable  time,  or  the 
diversion  is  unlawful:  See  Farmers^  High  Line  etc.  Co.  v. 
Southworth,  13  Col.  Ill,  and  cases  there  cited. 

The  case  of  McFadden  v.  County  of  Los  Angeles,  74  Cal.  571, 
cited  and  relied  upon  by  counsel  for  defendant  in  error,  is  not 
in  point  in  this  case.  The  question  involved  related  to  a  mu- 
tual company.  It  does  not  appear  that  any  question  of  priority 
of  right  to  the  use  of  water  was  involved;  no  such  question 
was  discussed  in  the  opinion;  nor  does  the  provision  of  the 
California  constitution  referred  to  in  the  opinion  relate  to  the 
subject  of  prior  rights. 

In  a  carefully  considered  opinion  recently  delivered  by  Mr. 
Justice  Hayt  in  the  case  of  Strickler  v.  City  of  Colorado  Springs, 
16  Col.  61,  25  Am.  St.  Rep.  245,  this  court  held  that  a  "pri- 
ority to  the  use  of  water  for  irrigation  is  a  property  right,  and 
may  be  sold  and  transferred  separately  from  the  land  in  con- 
nection with  which  the  right  ripened."  It  must  not  be  in- 
ferred from  this  language  that  such  priority  may  be  secured 
by  the  mere  acquisition  of  stock  in  an  irrigating  company 
without  applying  the  water  to  beneficial  use.  An  owner  of 
irrigating  stock  cannot  thus  carry  prior  rights  to  the  use  of 
water  in  his  pocket  for  an  indefinite  or  unreasonable  time, 
and  thereby  prevent  others  from  acquiring  a  bona  fide  priority 
by  actual  use. 

The  ownership  of  a  prior  right  to  the  use  of  water  is  essen- 
tially difierent  from  the  ownership  of  stock  in  an  irrigating 
company.  The  ownership  of  the  stock,  like  the  title  to  other 
property,  may  be  acquired  by  descent  or  purchase;  the  own- 
ership of  the  prior  right  can  be  acquired  originally  only  by 
the  actual  beneficial  use  of  the  water.  The  very  birth  and 
life  of  a  prior  right  to  the  use  of  water  is  actual  user.  A 
stockholder  in  an  irrigating  company  who  makes  an  actual 
application  of  water  from  the  company's  ditch  to  beneficial 
use  may,  by  means  of  such  use,  acquire  a  prior  right  thereto; 
but  his  title  to  the  stock  without  such  use  gives  him  no  title 
to  the  priority.  He  may  transfer  his  stock  to  whom  he  will, 
but  he  can  only  transfer  his  priority  to  some  one  who  will 
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continue  to  use  the  water.  If  the  law  were  to  be  declared 
otherwise,  —  if  ditch  companies  were  at  liberty  to  divert  water 
without  limit,  and  at  the  same  time  make  the  ownership  of 
stock  an  absolute  condition  precedent  to  the  right  to  procure 
water  from  their  irrigating  canals,  —  water  rights  would  soon 
become  a  matter  of  speculation  and  monopoly,  and  tillers  of 
the  soil  would  have  to  pay  exorbitant  rates  for  the  use  of 
water,  or  our  arid  land  would  become  unproductive.  The 
constitution  provides  that  the  water  of  natural  streams  may 
be  diverted  to  beneficial  use;  but  the  privilege  of  diversion  is 
granted  only  for  uses  truly  beneficial,  and  not  for  purposes  of 
speculation.  This  is  evident  from  the  fact  that  provision  ia 
made  for  establishing  reasonable  rates  to  be  charged  for  the 
use  of  water  by  individuals  or  corporations  furnishing  the 
same,  the  evident  purpose  of  which  is,  that  actual  and  bene- 
ficial consumers  of  water  may  not  be  subjected  to  extortionate 
demands. 

Speaking  upon  this  subject,  Mr.  Justice  Helm,  in  the  case 
of  Wheeler  v.  Northern  Colorado  Irr.  Co.,  10  Col.  582,  3  Am. 
St.  Rep.  603,  used  the  following  pertinent  language:  "Any 
unreasonable  regulations  or  demands  that  operate  to  withhold 
or  prevent  the  exercise  of  this  constitutional  right  by  the  con- 
sumer must  be  held  illegal,  even  though  there  be  no  express 
legislative  declaration  on  the  subject." 

One  witness  for  the  defense  testified  that  the  water  "  was 
prorated  according  to  the  shares."  The  substance  of  his  tes- 
timony was,  that  the  capital  stock  of  the  company  consisted 
of  two  hundred  shares;  the  ditch  carried  about  six  thousand 
inches  of  water;  hence  the  stockholders  were  entitled  to  use 
or  control  the  use  of  thirty  inches  of  water  for  each  share  of 
stock  owned  by  thejn  respectively.  That  thi  was  the  logic 
of  his  testimony  was  indicated  by  a  remark  of  the  trial  judge, 
during  the  introduction  of  the  testimony,  as  follows:  *'  Let  me 
see  if  I  have  got  this  correct.  The  number  of  inches  of  water 
that  any  person  was  entitled  to  was  in  accordance  with  the 
number  of  shares  that  such  person  had,  and  not  as  to  the 
number  of  acres  of  land  that  he  had  to  cultivate." 

It  is  not  clear,  however,  that  the  trial  court  sanctioned  such 
erroneous  view  of  the  law;  nor  did  the  defendant  rest  its  de- 
fense altogether  upon  such  ground. 

In  80  far  as  the  defense  was  placed  upon  the  ground  that 
the  stockholders  were  actual  prior  appropriators  of  water  from 
the  ditch  to  beneficial  use,  as  explained  in  this  opinion,  the 
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defense  was  proper;  and  if,  as  a  matter  of  fact,  the  actual  ap- 
propriations of  water  by  the  stockholders  were  prior  to  tho 
application  of  the  petitioner,  and  if  their  appropriations  were 
equal  in  the  aggregate  to  the  whole  amount  of  water  carried 
by  the  ditch,  the  application  of  the  petitioner  was  properly 
refused.  If,  on  the  other  hand,  there  was  a  surplus  of  water 
remaining  in  the  ditch  after  supplying  prior  appropriators, 
the  petitioner  was  entitled  to  be  supplied  out  of  such  suxplus. 

The  legal  theory  upon  which  a  case  of  this  kind  should  be 
tried  is  very  simple,  however  difficult  it  may  be  to  apply  the 
law  to  the  evidence.  It  is  plain  that  the  quantity  of  land 
and  the  character  of  the  soil  which  the  appropriators  of  water 
from  the  ditch  have  under  cultivation,  as  well  as  their  actual 
prior  appropriations  of  water  to  the  irrigation  of  such  lands, 
and  not  the  number  of  shares  of  stock  they  may  own,  are  the 
important  matters  to  be  considered  in  determining  such  a 
controversy.  In  the  trial  of  such  an  issue,  it  is  also  important 
to  observe  that  no  matter  how  early  a  person's  priority  of  ap- 
propriation may  be,  he  is  not  entitled  to  receive  more  water 
than  is  necessary  for  his  actual  use.  An  excessive  diversion 
of  water  cannot  be  regarded  as  a  diversion  to  beneficial  use 
within  the  meaning  of  the  constitution.  Water,  in  this  coun- 
try, is  too  scarce,  and  consequently  too  precious,  to  admit  of 
waste.  The  constitutional  rule  of  distribution,  "first  come, 
first  served,"  does  not  imply  that  the  prior  appropriator  may 
be  extravagantly  prodigal  in  dealing  with  this  peculiar  bounty 
of  nature.  We  are  aware  that  it  may  not  be  practicable  to 
attain  mathematical  exactness  in  measuring  the  flow  of  water; 
but  a  reasonable  approximation  to  substantial  accuracy  should 
be  aimed  at  in  determining  controversies  relating  to  water 
Bupply. 

Another  witness  for  the  defense,  upon  his  examination  in 
chief,  was  asked  this  question:  "From  your  experience  as  a 
farmer,  and  in  irrigation  in  connection  with  it,  is  there  water 
enough  in  that  ditch  now,  or  has  there  been  for  the  last  two 
years,  to  irrigate  the  lands  which  have  heretofore  been  irri- 
gated by  that  ditch?"  This  question  was  objected  to,  —  1. 
On  the  ground  that  it  did  not  appear  that  the  witness  had 
knowledge;  and  2.  Because  the  matter  embraced  in  the  ques- 
tion was  the  question  then  at  issue  and  on  trial.  The  ob- 
jection was  overruled.  The  ruling  was  excepted  to,  and  is 
assigned  for  error.  Without  noticing  the  first  ground  of  ob- 
jection, it  is  clear  that  the  objection  was  well  taken  upon  the 
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Becond  ground,  and  should  have  been  sustained.  The  ques- 
tion was  not  merely  introductory;  it  embraced  the  very  sub- 
stance of  the  issue  which  the  court  was  then  trying;  and  a 
categorical  answer,  such  as  the  question  called  for,  would,  if 
accepted  by  the  court,  have  been  a  complete  determination 
of  the  issue.  It  is  an  elementary  rule  that  such  questions  are 
inadmissible.  We  are  aware  that  direct  questions  are  not 
always  to  be  regarded  as  objectionable;  there  are  exceptions 
to  the  rule,  but  certainly  the  foregoing  is  not  one  of  them. 
The  answer  in  this  case,  though  not  very  direct,  was  of  such  a 
sweeping,  general,  and  argumentative  character  that  it  is  im- 
possible to  say  that  its  effect  upon  the  mind  of  the  court  was 
harmless.  Counsel  should  not  have  taken  the  risk  of  such 
a  question.  The  objection,  having  been  interposed  in  apt 
time  and  terms,  should  have  been  heeded,  and  the  question 
withdrawn  or  modified:  2  Best  on  Evidence,  sec.  641;  1 
Wharton  on  Evidence,  sec.  499,  and  notes;  2  Phillips  on 
Evidence,  sec.  889,  and  notes. 

There  was  an  effort  on  the  part  of  the  petitioner  to  estab- 
lish a  priority  of  right  to  water  from  the  defendant's  ditch  as 
the  successor  of  one  Edwards,  who  had  previously  owned  peti- 
tioner's land.  Edwards  had  procured  water  from  the  ditch 
for  said  land  during  the  irrigating  season  of  1884  and  a  part 
of  the  season  of  1885,  by  contract  with  the  company.  For  the 
season  of  1886  he  procured  the  water  in  connection  with  water 
for  other  land,  and  it  does  not  appear  that  the  ditch  company 
had  knowledge  that  the  water  was  used  except  for  the  other 
land.  Edwards  sold  the  land  in  1887,  and  it  was  not  culti- 
vated during  that  year.  The  petitioner  came  into  possession 
of  the  land  early  in  1888;  and  it  is  assumed  that  he  suc- 
ceeded to  the  prior  rights  of  Edwards  to  the  use  of  water  from 
the  ditch.  Tiie  evidence  in  the  record  concerning  petitioner's 
alleged  priority  through  Edwards  is  so  unsatisfactory  that  we 
do  not  undertake  to  consider  it  for  any  purpose.  Our  opinion 
is  based  upon  the  application  of  the  petitioner  for  the  irri- 
gating season  of  1888,  as  though  that  were  the  beginning  of 
his  claim;  and  while  it  is  by  no  means  certain  that  he  was 
entitled  to  the  water,  as  claimed,  for  that  year,  it  appears  that 
there  was  error  on  the  trial  which  may  have  affected  his  sub- 
stantial rights  in  the  determination  of  the  proceeding. 

In  accordance  with  the  foregoing  views,  the  judgment  of 
the  district  court  is  reversed,  and  the  cause  remanded.  As 
was  held  in  Wheeler  y.  Northern  Colorado  Irr.  Co.,  10  Col.  582, 
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3  Am.  St.  Rep.  603,  this  was  a  proceeding  by  petitioner  to  ob- 
tain relief  for  a  particular  year  merely.  Hence  the  petitioner 
cannot  gain  anything  by  a  new  trial.  It  is  therefore  ordered 
that  he  be  allowed  to  dismiss  his  action  without  prejudice. 

Helm,  C.  J.  (concurring).  If  I  correctly  understand  the 
foregoing  opinion,  it  rests  the  decision  of  the  main  point 
exclusively  upon  the  constitutional  obligation  of  carriers  or- 
ganized for  the  purpose  of  conveying  water  to  consumers  gen- 
erally. It  does  not  declare  or  define  the  rights  or  obligations 
existing  between  stockholders  in  what  may,  for  convenience, 
be  termed  mutual  ditch  companies,  or  between  such  com- 
panies and  consumers  in  no  way  connected  therewith.  By 
the  phrase  "  mutual  ditch  companies "  I  mean  associations 
formed  by  consumers  for  the  purpose  of  conveying  water 
solely  to  irrigate  their  own  lands,  and  not  for  hire;  these  as- 
sociations may  or  may  not  be  incorporated,  and  the  respect- 
ive interests  of  the  members  may  or  may  not  be  represented 
by  stock.  I  agree  with  the  conclusion  reached  by  Mr.  Justice 
Elliott,  that  the  constitutional  right  of  individual  consumers, 
upon  tender  of  the  carriage  fee,  to  water  diverted  by  a  carrier, 
and  not  already  applied  to  beneficial  uses,  can  no  more  be 
evaded  or  qualified  by  a  regulation  compelling  the  purchase 
of  stock  as  a  condition  precedent  to  use,  than  it  can  by  a 
regulation  fixing  a  sum  in  excess  of  the  price  charged  for  car- 
riage, to  be  thus  paid  for  the  constitutional  right  of  user: 
Wheeler  v.  Northern  Colorado  Irr.  Co.,  10  Col.  582;  3  Am.  St. 
Rep.  603.  I  do  not  understand  that  my  associate  intends  to 
suggest  views  touching  the  constitutional  status  or  rights  of  the 
members  of  mutual  companies  as  to  each  other,  or  as  to  out- 
side consumers,  and  thus  anticipate  a  question  treated  by  the 
opinion  as  not  now  fairly  before  us. 


Waters  —  Right  of  Di  i  ch-owner  to  Water.  —  When  the  right  to 
the  use  of  a  ditch  and  water  exists  ia  favor  of  land  conveyed  by  deed,  and 
without  vehich  the  land  would  be  practically  useless,  and  was  perhaps  the 
main  inducement  to  the  purchase,  it  will  pass  by  the  deed,  without  express 
words  to  that  efifect:  Simmons  v.  Winters,  21  Or.  35;  28  Am.  St.  Rep.  727, 
and  note.  But  an  incorporated  ditch  company  owning  lands  adjacent  to  a 
stream  of  water  cannot  deprive  an  upper  riparian  proprietor,  through  whose 
land  a  natural  stream  of  water  flows,  of  his  right  to  use  his  land  in  a  reason* 
able  manner  without  making  due  compensation  for  his  water  right,  though 
•uch  use  causes  a  serious  pollution  of  the  stream:  Helfrich  v.  Catonsville 
Water  Co.,  74  Md.  269;  28  Am.  St.  Rep.  245. 
Waters — Rights  of  Prick  Appropbiators. — Priority  of  appropria- 
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tion  of  water  in  point  of  time  gives  superiority  of  right  among  appropriators 
for  like  beneficial  purposes:  Siricklerv.  Colorado  Springs,  16  Col.  61;  26  Am. 
8t.  Rep.  245,  and  note;  Hammond  Y.  Rose,  11  Col.  624;  7  Am.  St.  Rep.  25S, 
And  note. 

Waters  —  Right  to  Divert  Water  —  For  What  Purposes. —To  con. 
Btitute  a  valid  appropriation  of  water,  it  is  required  to  be  made  for  soma 
beneficial  purpose  then  existing  or  contemplated,  and  the  amount  appropri* 
ated  must  be  restricted  in  quantity  to  the  amount  needed  for  such  purposei 
Simmons  v.  Winters,  21  Or.  35;  28  Am.  St.  Rep.  727,  and  note;  Glark  r. 
Pennsylvania  R.  R.  Co.,  145  Pa.  St.  438;  27  Am.  St.  Rep.  710,  and  note. 
See  note  to  A  lla  Land  etc  Co.  v.  Hancock,  20  Am.  St.  Rep.  225.  A  riparian 
owner  may  withdraw  the  water  of  a  stream  by  ordinary  means  or  artificial 
channels  to  supply  the  wants  of  men  and  animals  to  such  an  extent  as  to 
materially  lessen  the  flow,  yet  it  cannot  be  withdrawn  for  the  purpose  of  ir* 
rigation  or  any  other  artificial  purpose  except  in  such  a  reasonable  way  aa 
not  to  interfere  unjustifiably  with  its  general  uae:  Anderson  v.  Cincinnati  etc 
R'y,  86  Ky.  44;  9  Am.  St.  Rep.  263,  and  note. 
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Mandamus  against  Governor.  — The  ofiicial  discretion  of  the  governor  of 
a  state  cannot  be  controlled  by  mandamus.  This  writ  will  be  allowed 
in  a  proper  case  to  command  action,  but  it  cannot  be  used  to  control 
discretion. 

Mandamus  against  Governor.  — The  writ  of  mandamus  will  not  lie  to 
control  the  action  of  the  governor  of  a  state  in  the  exercise  of  any  of  hia 
political  or  governmental  powers,  whether  such  powers  are  conferred 
upon  him  by  the  constitution  or  by  statute. 

Mandamus  against  Governor  —  When  will  Lie.  — When,  in  the  exercise 
of  some  official  power  neither  political  nor  essentially  governmental,  the 
law  specially  enjoins  upon  the  governor  of  a  state  as  a  duty  the  perform- 
ance of  some  particular  act,  under  circumstances  in  which  he  has  no  dia« 
cretion,  and  his  refusal  to  perform  the  act  deprives  a  party  of  his  prop- 
erty or  of  some  legal  right,  mandamus  will  lie  against  the  governor  to 
compel  the  performance  of  such  ministerial  act,  in  the  absence  of  other 
plain,  speedy,  or  adequate  remedy  at  law. 

Mandamos  against  Governor  to  Compel  Issuance  of  Land  Patent.  — 
Mandamus  will  lie  against  the  governor  of  a  state  to  compel  him  to  per- 
form a  merely  ministerial  act  in  signing,  executing,  and  delivering  a 
patent  to  public  land,  which  has  been  regularly  sold  by  the  state  board 
of  land  commissioners  of  which  he  is  a  member,  provided  the  purchaser 
has  paid  or  tendered  the  full  purchase  price,  and  has  otherwise  complied 
with  all  conditions  of  the  purchase. 

Mandamus  against  Legislature.  — The  members  of  the  legislative  depart- 
ment of  a  state  cannot  be  directly  controlled  by  mandamus  in  the  exer- 
cise of  their  legislative  powers. 

Constitutional  Law. — Legislative,  Executive,  and  Judicial  Depart- 
ments of  state  governmeab  are  distiuot  from  each  other,  and,  so.  far  a* 
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any  direct  control  or  interference  is  concerned,  are  independent  of  each 
other;  but  the  power  of  either  department  is  not  absolute,  and  may  be 
incidentally  a£fected  by  the  action  of  another  department.  Each  de- 
partment is  a  check  upon  the  exercise  of  arbitrary  power  by  another 
department. 

Mandamus  against  John  L.  Routt,  governor  of  Colorado,  and 
others,  comprising  the  state  board  of  land  commissioners  of 
that  state,  to  compel  them  to  sign,  execute,  and  deliver  a 
patent  to  certain  public  lands  purchased  by  the  petitioner. 

Hartzell  and  PaUersoUyand  Riddell^  Starkweather^  and  Dixon^ 
for  the  appellant. 

/.  H.  Maupirif  attorney-general,  and  H.  B.  Babb,  for  the  ap- 
pellees. 

Elliott,  J.  The  defendants,  by  a  separate  and  distinct 
plea,  incorporated  in  their  answer,  challenged  the  jurisdiction 
of  the  court  to  issue  the  writ  of  mandamus  against  the  gov- 
ernor. Such  plea,  being  in  the  nature  of  a  demurrer  to  the 
petition,  was,  by  consent  of  the  parties  and  the  court,  treated 
as  raising  a  question  of  law  to  be  considered  and  disposed  of 
in  advance  of  any  trial  that  might  become  necessary  upon 
other  matters  of  defense  stated  in  the  answer. 

Upon  the  hearing,  the  demurrer  was  sustained,  and  the  writ 
of  mandamus  denied  solely  on  the  ground  of  a  want  of  juris- 
diction in  the  court  to  issue  the  writ  against  the  governor. 
No  other  matter  contained  in  the  answer  was  considered  or 
determined  by  the  district  court.  The  review  upon  this  ap- 
peal must  accordingly  be  limited  to  the  technical  legal  ques- 
tion of  jurisdiction. 

It  may  be  here  remarked  that  the  jurisdictional  question 
could  not  have  been  avoided  by  applying  in  the  first  instance 
to  this  court  for  the  exercise  of  its  original  jurisdiction,  inas- 
much as  by  the  express  terms  of  the  constitution  (art.  6,  sec. 
11)  the  district  courts  are  invested  with  original  jurisdictioa 
of  all  causes,  both  at  law  and  in  equity. 

It  is  an  elementary  rule  that  a  demurrer  admits  the  truth 
of  all  allegations  of  fact  in  the  pleading  demurred  to,  so  far  as 
the  same  are  well  pleaded.  No  objection,  other  than  the  ju- 
risdictional one  above  stated,  having  been  taken  to  the  suffi- 
ciency of  the  petition,  either  as  to  matters  of  form  or  substance, 
we  are  justified  in  assuming,  for  the  purposes  of  this  opinion, 
that  the  facts  stated  in  the  petition  are  not  only  true,  but  that 
they  are  sufficient  in  substance  to  entitle  the  petitioner  to 
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relief  by  mandamus,  but  for  the  fact  that  such  relief  is  asked 
against  the  governor. 

The  course  of  proceeding  adopted  for  disposing  of  this  liti- 
gation in  the  district  court  virtually  compels  this  court  to 
decide  whether  the  writ  of  mandamus  may  issue  against  the 
governor,  under  the  circumstances  set  forth  in  the  petition,  aa 
though  no  defense  had  been  interposed  upon  the  merits. 

The  question  is  an  exceedingly  delicate  one;  and  it  is  with 
reluctance  that  we  undertake  its  decision.  Nevertheless,  as 
the  question  is  properly  presented  by  the  record,  it  is  unques- 
tionably the  duty  of  this  court  to  pass  upon  and  determine 
the  same  according  to  our  best  judgment.  The  isolated  form 
in  which  the  question  is  presented  will  at  least  relieve  us  from 
the  charge  of  obiter  dictum,  or  of  delivering  an  unnecessary 
opinion  upon  the  subject. 

Under  what  circumstances,  if  at  all,  may  the  action  of  the 
chief  executive  of  the  state  be  controlled  by  mandamus  or 
other  judicial  process?  This  question  has  been  a  fruitful 
source  of  controversy  in  several  of  our  sister  states.  Some 
phases  of  the  question  are  easy;  and  up  to  a  certain  point,  the 
decisions  are  in  substantial  accord.  As  to  other  phases,  the 
most  diverse  views  have  been  expressed;  and  it  would  be  ex- 
ceedingly difficult  to  trace  the  current  of  judicial  opinion  or 
to  determine  the  weight  of  authority.  After  much  considera- 
tion, without  commenting  at  length  upon  the  various  decis- 
ions, and  without  attempting  to  reconcile  authorities,  we  shall 
briefly  state  our  own  views,  and  endeavor  to  place  the  decision 
upon  those  principles  of  right  and  justice  recognized  and  es- 
tablished by  our  free  constitutional  government. 

It  is  scarcely  necessary  to  say  that  the  official  discretion  of 
the  governor  cannot  be  controlled  by  mandamus.  This  court 
has  repeatedly  announced  the  general  rule,  that  while  the  writ 
may,  in  a  proper  case,  be  allowed  to  command  action,  it  will 
not  be  used  to  control  discretion:  Union  Colony  v.  Elliott,  5 
Col.  373;  People  v.  District  Court,  14  Col.  396;  People  v.  Gra- 
ham, 16  Col.  347. 

The  authorities  are  uniform  that  the  courts  cannot,  by  man- 
damus, control  the  action  of  the  governor  in  the  exercise  of  any 
of  his  political  or  governmental  powers,  whether  the  same  are 
conferred  by  the  constitution  or  by  legislative  enactments. 
In  the  exercise  of  political  and  governmental  powers  the  gov- 
ernor is  independent,  or,  at  most,  is  answerable  only  to  the 
high  court  of  impeachment,  or,  as  in  the  case  of  other  elective 
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oflScers,  to  the  people:  Mechani  on  Public  OiEcers,  sees.  954 
et  seq. 

But  may  not  the  governor  be  invested  with  certain  powers 
and  duties,  in  the  exercise  of  which,  under  certain  circum- 
stances, he  may  have  no  discretion,  —  powers  and  duties  which 
are  neither  political  nor  governmental  in  their  nature,  — pow- 
ers and  duties  which  might  have  been  devolved  upon  some 
other  officer  or  person, — powers  and  duties  pertaining  to 
transactions  of  a  purely  business  or  financial  character,  and 
in  which  the  specific  rights  of  private  persons,  as  well  as  the 
rights  of  the  public,  may  be  involved?  Strange  to  say,  in  re- 
sponse to  questions  like  the  foregoing,  some  difierence  of  judi- 
cial opinion  has  been  expressed;  but  the  greater  number  of 
opinions,  and  opinions  which  seem  to  us  sustained  by  the 
better  reason,  concur  in  an  affirmative  answer. 

Without  further  comment  at  this  juncture,  let  us  proceed 
to  further  inquiries  bearing  more  directly  upon  the  subject 
under  investigation.  If,  in  the  exercise  of  some  oflicial  power 
neither  political  nor  essentially  governmental,  the  law  spe- 
cially enjoins  upon  the  governor  as  a  duty  the  performance  of 
some  particular  act,  under  circumstances  in  which  he  has  no 
discretion,  and  he  refuses  to  perform  the  act,  and  by  his  re- 
fusal a  private  individual  is  deprived  of  his  property  or  other 
legal  right,  is  there  no  remedy?  And  further,  if  there  be  no 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law,  is  the  injured  party  to  be  denied  redress  by  mandamus 
for  the  sole  reason  that  the  party  committing  the  injury  is  the 
governor  of  the  state? 

Prominent  among  the  objections  urged  why  the  governor 
should  not  be  held  subject  to  judicial  process  seeking  to  con- 
trol hia  official  action  in  any  case,  is,  that  by  article  3  of  the 
constitution  the  governmental  powers  of  the  state  are  divided 
into  three  distinct  departments,  —  the  legislative,  executive 
and  judicial,  —  and  that  no  person  or  collection  of  persons 
charged  with  the  exercise  of  powers  properly  belonging  to  one 
of  these  departments  is  allowed  to  exercise  any  power  prop- 
erly belonging  to  either  of  the  others,  except  as  the  constitu- 
tion expressly  directs  or  permits,  and  that  by  article  4,  section 
2,  the  supreme  executive  power  of  the  st^ite  is  vested  in  the 
governor. 

We  have  already  indicated  that  the  governor,  as  chief  ex- 
ecutive, cannot  be  directly  controlled  in  the  exercise  of  his 
political  or  governmental  powers  by  judicial  process.     As  to 
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matters  properly  pertaining  to  the  executive  department,  he 
is  independent,  and  may  act  or  refuse  to  act,  according  to  the 
dictates  of  his  own  judgment  It  is  scarcely, necessary  to  say 
that  members  of  the  legislative  department  cannot  be  directly 
controlled  in  the  exercise  of  their  legislative  powers  by  any 
judicial  process.  The  legislature  cannot  be  thus  compelled 
to  pass  an  act,  even  though  the  constitution  expressly  com- 
mands it,  nor  restrained  from  passing  an  act,  even  though 
the  constitution  expressly  forbids  it.  The  judicial  depart- 
ment of  the  state  government  is  also  charged  with  the  duty 
of  expounding  and  construing  both  the  constitution  and  laws 
of  the  state,  and  with  hearing,  trying,  and  determining  suits 
and  controversies  affecting  both  public  and  private  rights. 
Within  its  appropriate  sphere  the  judiciary  is  independent; 
its  legitimate  province  cannot  be  invaded  by  others,  nor  can 
it  properly  evade  its  own  responsibilities. 

Thus  the  departments  are  distinct  from  each  other,  and  so 
far  as  any  direct  control  or  interference  is  concerned,  are  in- 
dependent of  each  other.  More,  they  are  superior  in  their 
respective  spheres.  Nevertheless,  indirectly,  or  perhaps  it 
should  be  said  incidentally,  by  the  action  or  non-action  of 
one  department,  the  powers  of  the  other  departments  may 
be  more  or  less  affected.  The  governor  may  refuse  to  exercise 
some  of  his  governmental  or  political  powers,  or  may  exercise 
them  in  such  a  way  as  to  embarrass  the  other  departments. 
The  legislature,  by  passing  or  refusing  to  pass  certain  laws, 
may  affect  both  the  executive  and  judicial  departments.  So 
the  judiciary,  in  passing  upon  a  statute  which  has  received 
both  legislative  and  executive  approval,  may  give  it  a  con- 
struction different  from  what  its  authors  intended,  thus  affect- 
ing, or  perhaps  defeating,  its  operation.  Thus  it  appears  that 
the  different  departments,  though  separate,  distinct,  and  in- 
dependent to  a  certain  extent,  are  by  no  means  absolute.  The 
distribution  of  governmental  powers  to  different  departments 
was  obviously  intended  as  a  check  upon  the  exercise  of  arbi- 
trary power  by  any  department;  thus  a  government  of  bal- 
anced powers  was  established,  with  checks  and  counter-checks 
for  the  better  protection  of  society  and  the  better  security  of 
private  rights  and  individual  interests. 

Before  it  can  properly  be  held  that  the  court  is  without 
jurisdiction  to  control  the  governor  in  the  matter  of  signing 
the  patent,  it  must  appear  that  the  governor's  action  in  the 
premises  is  discretionary,  or  that  it  properly  pertains  to  the 
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executive  department  of  the  government  as  one  of  his  gov- 
ernmental or  political  powers,  or  else  it  must  appear  that  the 
subject- matter  of  the  litigation  is  not  within  the  sphere  or 
class  of  powers  properly  belonging  to  the  judicial  department. 

First,  it  may  be  observed  that  the  act  which  petitioner  in 
this  section  asks  that  the  governor  may  be  required  to  per- 
form is  not  devolved  upon  the  governor  by  the  executive 
article  of  the  constitution.  Article  9  of  the  constitution, 
entitled  "  Education,"  provides  that  the  governor,  superin- 
tendent of  public  instruction,  secretary  of  state,  and  attorney- 
general  shall  constitute  the  state  board  of  land  commissioners, 
and  that  they  shall  have  the  direction,  control,  and  disposi- 
tion of  the  public  lands  of  the  state,  under  such  regulations 
as  may  be  prescribed  by  law. 

By  the  act  of  April  2,  1887,  it  is  provided  that  a  majority 
of  the  land  board  shall  constitute  a  quorum  for  the  transac- 
tion of  business;  that  the  governor  shall  be  president  of  the 
board,  but  that  in  his  absence  from  any  meeting,  the  board 
may  elect  one  of  its  members  president  pro  tempore  to  preside 
at  such  meeting;  the  board  may  also  appoint  a  register,  not  a 
member,  whose  duties,  among  other  things,  shall  be  to  have 
ihe  custody  of  its  records  and  seal. 

By  an  amendment  to  the  act  of  1887,  supra  (Sess.  Laws 
1891,  p.  257),  it  is  provided  that  the  purchaser  of  any  state 
land  may  make  full  payment  at  any  time;  and  that  when- 
ever a  purchaser  "  has  complied  with  all  of  the  conditions  of 
the  sale,  and  paid  all  purchase-money,  with  the  lawful  interest 
thereon,  he  shall  receive  a  patent  for  the  land  purchased; 
such  patent  shall  be  signed  by  the  governor,  and  counter- 
signed by  the  register,  attested  with  the  seal  of  the  state  board 
of  land  commissioners;  and  when  so  signed,  such  patent  shall 
convey  a  good  and  sufficient  title  in  fee-simple." 

From  the  foregoing  it  will  be  seen  that  the  governor  is  one 
of  four  members  constituting  the  state  board  of  land  commis- 
sioners; the  constitution  confers  upon  him  no  greater  power  or 
authority  than  either  of  the  other  members.  By  making  the 
governor  president  of  the  board,  the  statute  gives  him  no  au- 
thority over  the  other  members;  by  providing  that  a  majority  of 
the  board  shall  constitute  a  quorum,  the  other  three  members, 
if  agreed,  may  act  without  the  governor's  concurrence.  In  like 
manner,  the  signing  of  the  patent  is  a  duty  which  might  have 
been  devolved  upon  any  other  member  of  the  board,  or  upon 
all  or  upon  a  majority  of  them;  it  is  a  duty  which,  by  the 
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express  and  unequivocal  terms  of  the  statute,  depends  upon 
the  full  completion  of  certain  acts  to  be  performed  by  the 
board  on  the  one  part,  and  by  the  purchaser  on  the  other;  it 
can  only  be  required  when  the  acts,  of  which  the  patent  is  the 
appropriate  evidence,  have  already  been  fully  and  completely 
performed  by  the  contracting  parties. 

The  statute  requires  the  board  to  exercise  its  discretion  as 
to  the  time  when  any  parcel  of  school  land  shall  be  offered  for 
sale;  its  discretion  may  also  be  required  in  the  fixing  of  the 
minimum  price  and  other  particulars;  but  such  discretion  is 
to  be  exercised  by  the  land  board  in  its  collective  capacity, 
and  not  by  the  governor  individually.  The  discretion  and 
power  of  the  land  board,  being  vested  in  the  members  collect- 
ively, cannot  therefore  be  held  to  be  included  in  the  supreme 
executive  power,  which  is,  by  the  constitution,  vested  alone 
in  the  governor:  Const.,  art.  4,  sec.  2. 

The  land  board  having  determined  to  sell,  and  having 
taken  the  steps  necessary  to  that  end,  the  statute  is  very  spe* 
cific  as  to  the  manner  in  which  the  sale  shall  be  conducted. 
The  rights  of  purchasers  and  of  the  state  are  carefully  guarded 
as  to  the  amount,  time,  and  mode  of  payments,  the  application 
of  the  purchase-money,  the  evidences  of  sale  to  be  given  to 
purchasers,  and  other  details. 

No  one  can  carefully  read  the  statute  regulating  the  sale  of 
public  lands  without  reaching  the  conclusion  that  it  was  in- 
tended to  place  the  proceedings  of  the  land  board  in  con- 
ducting such  sales  upon  a  purely  business  basis;  there  is 
nothing  of  a  political  nature  or  of  a  discretionary  character  in 
the  duties  of  the  board,  or  of  any  member  or  officer  thereof,  in 
the  matter  of  conducting  such  sales,  or  in  their  subsequent 
dealings  with  purchasers;  the  transactions  are  commercial, 
rather  than  political  or  governmental.  The  land  having  been 
duly  offered  for  sale,  and  the  proceedings  having  been  con- 
ducted and  the  land  sold  as  the  statute  provides,  the  duties 
of  the  board  thereafter  in  reference  to  the  land  so  sold  are 
wholly  ministerial. 

We  must  not  be  understood  as  intimating  that  after  offering 
the  land  for  sale  the  board  may  not  thereafter  withdraw  the 
same  from  the  market  before  the  rights  of  third  parties  have 
attached.  But  if,  as  by  the  demurrer  in  this  case  we  are  to 
suppose,  the  land  has  been  sold,  and  the  purchaser  and  his 
assignee  have  invested  over  fifteen  thousand  dollars  in  the 
purchase,  over  thirteen  thousand  dollars  of  which  has  been 
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paid  into  the  state  treasury,  and  the  residue  to  the  owner  of 
the  surface  Improvements,  as  the  law  directs,  —  if  the  pur- 
chaser or  his  assignee  has  fully  complied  with  all  the  condi- 
tions of  the  sale,  and  tendered  full  payment  of  the  balance  of 
the  purchase-money  as  the  law  permits, — if  the  sale.has  in 
fact  been  thus  actually  and  in  good  faith  consummated,  it 
would  seem  strange  if  the  law  would  permit  the  land  board, 
or  any  oflBcer  thereof,  to  obstruct  the  rights  of  the  purchaser 
or  his  assignee  in  the  premises.  A  refusal  to  execute  the  pat- 
ent, under  such  circumstances,  would  greatly  embarrass  the 
petitioner  in  the  enjoyment  of  the  land  thus  purchased,  and 
perhaps  cause  the  loss  thereof  altogether  by  withholding  the 
instrument  which  the  statute  provides  shall  convey  a  "  good 
and  sufficient  title  in  fee-simple." 

To  the  argument  that  the  court  cannot  compel  the  execution 
of  the  patent  because  its  mandate  cannot  be  issued  against 
the  governor,  it  may  be  replied,  that  the  same  section  of  the 
constitution  which  vests  "the  supreme  executive  power  of 
the  state"  in  the  governor  also  provides  that  he  shall  "take 
care  that  the  laws  be  faithfully  executed."  Besides,  it  cannot 
be  gainsaid  that  the  determination  of  suits  and  proceed- 
ings involving  rights  to  property  is  peculiarly  within  the  pro- 
vince of  the  judicial  department;  it  is  the  duty  of  the  courts, 
upon  proper  presentation  of  such  matters,  to  hear,  and  deter- 
mine, and  give  judgment,  as  the  law  directs.  The  general 
rule  is,  that  private  rights  must  be  regarded,  irrespective  of 
the  parties  to  the  controversy.  When  the  governor  has  had 
his  day  in  court  in  a  suit  or  action  with  a  private  citizen  in  a 
matter  affecting  a  specific  vested  right  of  the  latter,  and  not 
involving  tlie  political,  governmental,  or  other  discretionary 
power  of  the  former,  and  the  action  is  finally  determined  in 
favor  of  the  citizen,  there  can  be  no  doubt  that  it  is  the  duty 
of  the  governor,  the  same  as  any  other  party,  to  yield  obedi- 
ence to  the  judgment  of  the  court. 

The  argument  which  has  been  strongly  urged  in  some  cases, 
though  not  in  this,  that  the  court  should  not  declare  the  law 
nor  give  judgment  in  a  case  of  this  kind  against  the  governor, 
because  the  governor,  as  commander-in-chief  of  the  military, 
might  resist,  is  based  upon  a  very  improbable  contingency; 
Buch  an  argument  is  alike  discreditable  to  the  executive  and 
to  the  judiciary  of  a  free  and  enlightened  state.  The  governor 
would  have  no  more  right,  nor  do  we  believe  he  would  have  any 
more  inclination,  in  a  case  of  this  kind,  to  resist  the  mandate 
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of  the  court,  than  in  a  case  in  which  he,  as  a  private  citizen, 
might  be  a  party,  or,  for  that  matter,  in  a  case  in  which  he 
might  not  be  personally  connected  with  the  litigation.  In  any 
event,  the  judiciary  cannot  properly  shrink  from  its  duty. 
Every  person  in  the  state,  whatever  his  rank  or  station,  is  en- 
titled to  the  equal  protection  of  the  laws;  every  person  is  also 
sul)ject  to  governmental  authority;  and  the  courts  are  charged 
with  the  responsibility  of  declaring  the  law  applicable  to  any 
and  all  controversies,  properly  presented,  according  to  their 
best  judgment,  to  the  end  that  the  rights  of  all  persons  maj 
be  protected  and  their  grievances  redressed. 

Perhaps  we  should  not  conclude  this  opinion  without  more 
direct  reference  to  what  others  have  said  upon  this  subject. 
In  an  elaborate  opinion  delivered  many  years  ago,  Chief 
Justice  Marshall,  of  the  supreme  court  of  the  United  States, 
declared:  "It  is  not  by  the  office  of  the  person  to  whom  the 
writ  is  directed,  but  by  the  nature  of  the  thing  to  be  done, 
that  the  propriety  or  impropriety  of  issuing  a  mandamus  is  to 
be  determined." 

Notwithstanding  this  proposition  has  been  characterized  as 
obiter^  it  has  served  as  the  text  for  numerous  judicial  de- 
cisions, state  and  federal.  Its  acceptance  is  doubtless  attrib- 
utable in  some  degree  to  the  great  eminence  of  its  author  as 
a  constitutional  lawyer  and  jurist,  but  more  particularly,  we 
think,  to  the  fact  that  it  so  clearly  and  correctly  announces 
the  legal  principle  applicable  to  proceedings  by  mandamus 
against  public  officers  under  republican  forms  of  government. 

In  an  able  opinion  by  Mr.  Justice  Cooley,  of  the  supreme 
court  of  Michigan,  it  is  said:  "In  many  cases  it  is  unques- 
tionable that  the  head  of  an  executive  department  may  be 
required  by  judicial  process  to  perform  a  legal  duty,  while  in 
other  cases,  in  our  judgment,  the  courts  would  be  entirely 
without  jurisdiction;  and  as  regards  such  an  officer,  we  should 
concede  that  the  nature  of  the  case  and  of  the  duty  to  be  per- 
formed must  determine  the  right  of  the  court  to  interfere  ia 
each  particular  instance." 

This  language  is  a  practical  admission  of  the  principle 
announced  by  Marshall,  so  far  as  all  executive  officers,  save 
the  chief  executive,  are  concerned.  But  in  the  same  opinion. 
Judge  Cooley  gives,  among  other  reasons  for  excepting  the 
governor  in  all  cases,  the  following:  "  There  is  no  very  clear 
and  palpable  line  of  distinction  between  those  duties  of  the 
governor  which  are  political  and  those  which  are  to  be  coa» 
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eidered  ministerial  merely;  and  if  we  should  undertake  to 
draw  one,  and  to  declare  that  in  all  cases  falling  on  one  side 
the  line  the  governor  was  subject  to  judicial  process,  and  in 
all  falling  on  the  other  he  was  independent  of  it,  we  should 
open  the  doors  to  an  endless  train  of  litigation,  and  the  cases 
would  be  numerous  in  which  neither  the  governor  nor  the  par- 
ties would  be  able  to  determine  whether  his  conclusion  was, 
under  the  law,  to  be  final,  and  the  courts  would  be  appealed 
to  by  every  dissatisfied  party  to  subject  a  co-ordinate  depart- 
ment of  the  government  to  their  jurisdiction." 

With  great  respect  for  the  distinguished  jurist  and  author, 
we  are  constrained  to  say  that  the  grounds  of  exemption  thus 
stated  do  not  meet  the  approval  of  our  judgment;  the  reason- 
ing seems  to  be  at  variance  with  common  experience,  and  con- 
trary to  the  principles  underlying  the  judicial  systems  of  this 
country.  Courts  are  constantly  called  upon  to  decide  cases 
in  which  the  line  of  distinction  is  not  very  clear  or  palpable. 
The  doors  of  litigation  are  already  wide  open,  and  must  con- 
stantly remain  so  in  a  free  government.  Numerous  cases  are 
brought,  and  the  courts  are  constantly  appealed  to  by  dissatis- 
fied parties  in  an  almost  endless  variety  of  cases.  Litigation 
unquestionably  increases  as  society  advances.  With  the  pro- 
gress of  civilization,  with  the  increase  of  wealth  and  popula- 
tion, with  new  discoveries  and  inventions,  new  fields  for 
judicial  inquiry  are  opened  for  exploration.  With  the  mul- 
tiplied wants,  desires,  and  aspirations  of  an  enlightened  but 
aggressive  race,  rapidly  increasing  in  numbers,  and  thereby 
coming  in  closer  contact,  and  often  in  conflict,  with  each  other, 
new  and  difficult  questions  in  respect  to  their  legal  and  equi- 
table rights  will  arise,  resulting  in  legal  controversies  which 
will  be  unceasingly  pressed  upon  the  consideration  of  the 
courts  until  they  are  determined  by  the  highest  judicial  au- 
thority within  the  reach  of  litigants. 

But  the  courts  cannot,  because  of  the  increase  of  litigation, 
shut  the  door  against  litigants  applying  for  an  adjudication  of 
their  controversies.  These  controversies  are  frequently  due  to 
an  honest  misapprehension  as  to  the  rights  of  the  respective 
litigants.  The  majority  of  our  people  who  may  be  engaged 
in  litigating  their  honest  differences  will  generally  acqui- 
esce in  the  decisions  of  the  highest  judicial  tribunal  of  their 
country,  without  serious  complaint,  when  substantial  reasons 
for  the  decisions  are  fairly  stated;  but  they  will  not  be  satis- 
fied by  an  arbitrary  rule  which  precludes  them  from  having 
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their  differences  heard  and  determined  upon  the  merits;  and 
especially  will  they  not  be  satisfied  when  such  arbitrary  rule 
rests  upon  nothing  more  substantial,  or  more  acceptable  to  a 
free  citizen,  than  the  official  rank  or  dignity  of  the  adverse 
party. 

Want  of  time  and  space  forbids  further  comment  upon  the 
decisions  cited  by  counsel  in  their  excellent  briefs.  The  fol- 
lowing are  some  of  the  authorities  which  have  been  considered 
in  the  preparation  of  this  opinion:  Marbury  v.  Madison,  1 
Cranch,  170;  People  v.  Governor^  29  Mich.  320;  18  Am. 
Rep.  89;  Middleton  v.  Low,  30  Cal.  596;  State  v.  Chase, 
5  Ohio  St.  528;  Martin  v.  Ingham,  38  Kan.  641;  Magruder  v. 
Swann,  25  Md.  209;  Gray  v.  State,  72  Ind.  567;  Smith  v. 
Myers,  109  Ind.  1;  58  Am.  Rep.  375;  Mott  v.  Pennsylvania 
R.  R.  Co.,  30  Pa.  St.  33;  72  Am.  Dec.  664;  ITartranft's  Appeal, 
85  Pa.  St.  443  et  seq.;  27  Am.  Rep.  667;  People  v.  Bis- 
sell,  19  111.  229;  68  Am.  Dec.  591;  State  v.  Warmoth,  22 
La.  Ann.  1;  2  Am.  Rep.  712;  State  v.  Governor,  39  Mo.  388; 
2  Dillon  on  Municipal  Corporations.  3d  ed.,  sec.  834;  Moses 
on  Mandamus,  80-84;  High  on  Extraordinary  Legal  Remedies, 
Bees.  118  et  seq.;  Mecham  on  Public  Officers,  sees.  954-956; 
Cooley  on  Torts,  c.  1. 

The  language  of  this  opinion  in  reference  to  the  facts  of  the 
case  is  to  be  understood  as  based  upon  the  theory,  stated  at 
the  outset,  that  the  facts,  for  the  purpose  of  determining  the 
legal  question  involved,  are  admitted  by  the  demurrer;  we 
express  no  opinion  as  to  what  may  be  the  real  facts  or  merits 
of  the  controversy. 

Our  conclusion  is,  that  the  district  court  erred  in  deciding 
that  it  did  not  possess  the  jurisdiction  to  hear  and  determine 
the  cause  upon  its  merits.  The  judgment  is  accordingly  re- 
versed, and  the  cause  remanded. 


Mandamus  agrainst  Governor.* 
This  subject  is  exhaustively  treated  in  the  note  to  Hatohins  y.  Oovemor, 
33  Am.  Dec.  661-668,  where  all  the  cases  upoa  this  vexed  topic  in  existence 
at  the  time  of  that  writing  were  cited  and  freely  commented  upon.  It  is  not 
our  intention  to  again  go  over  the  ground  there  covered,  except  so  far  as 
may  be  necessary  in  the  examination  of  the  later  authorities.  The  question 
of  how  far  the  governor  of  a  state  is  subject  to  the  supervisory  control  of 

•  KEFKRENCK  TO  MONOQKAPHIC  NOTES. 

ifandamuB  against  governor:  33  Am.  Dec  861-363. 
Mandamxia  against  legislative  acts:  18  Am.  Dec.  23S-2il. 
Mandamus  to  control  exercise  of  discretion:  98  Am.  Dec.  375-377. 
ifandamxu  to  restore  officer  unlawfully  remived:  12  Am.  Dec  28-31, 
MaTidamiM,  when  will  be  g  anted:  51  Am.  Rep.  7.8-801. 
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the  courts,  through  the  writ  of  mandamun,  is  one  of  importance  and  delicacy, 
npon  which  the  authorities  are  to  some  extent  in  direct  conflict. 

Mandamus  to  Control  Discretion.  —  As  is  well  shown  by  the  note  above  re- 
ferred to,  the  government  of  each  of  the  states  is,  by  the  constitutions 
thereof,  divided  into  three  co-ordinate  branches,  the  executive,  the  legisla- 
tive, and  the  judicial.  Each  of  these  branches  is,  within  the  sphere  of  ita 
constitutional  and  governmental  powers,  independent  and  free  from  the  con- 
trol of  the  others.  Within  these  limits,  the  legislative  branch  cannot  control 
the  judicial,  nor  can  the  judicial  control  the  legislative  nor  the  executive. 
The  governor  is,  by  the  constitution,  invested  with  certain  important  govern- 
mental or  political  powers  and  duties  belonging  to  the  executive  branch  of 
the  state  government,  and  the  due  performance  of  these  duties  is  intrusted 
to  his  official  honesty,  judgment,  and  discretion.  As  to  these  purely  execu- 
tive or  political  functions  devolving  upon  the  chief  executive  oflScer  of  the 
state,  and  as  to  any  other  duties  necessarily  involving  the  exercise  of  oflBcial 
judgment  and  discretion,  the  doctrine  is  uncontroverted,  and  settled  beyond 
the  sliailow  of  a  doubt,  that  mandamua  will  not  lie  to  control  or  compel  his 
action.  In  other  words,  the  action  of  the  governor,  in  the  exercise  of  his 
political  or  governmental  powei'S,  whether  the  same  are  conferred  by  the 
constitution  or  by  statute,  cannot  be  controlled  by  mandamua:  Hawkins  v. 
Governor,  1  Ark.  570;  33  Am.  Dec.  346;  Tennessee  etc.  R.  B.  Co.  v,  Moore, 
36  Ala.  371;  State  v.  Warmoth,  22  La.  Ann.  1;  2  Am.  Rep.  712;  2-t  La.  Ann. 
351;  13  Am.  Rep.  126;  Mauran  v.  Smith,  8  R.  I,  192;  5  Am.  Rep.  564;  Peo- 
ple V.  Governor,  29  Mich.  320;  18  Am.  Rep.  89;  Hai-pending  v.  Haight,  39 
Cal.  189;  2  Am.  Rep.  432;  Berrymnn  v.  Perkins,  55  Cal.  483;  Joneshoro  etc. 
Turnpike  Co.  v.  Brown,  8  Baxt.  490;  35  Am.  Rep.  713;  Baker  v.  Kirk,  33 
Ind.  517;  Miles  v.  Bradford,  22  Md.  170;  85  Am.  Dec.  643;  Magruder  v. 
Swann,  25  Md.  173;  Grootae  v.  Gwinn,  43  Md.  572;  Chamberlain  v.  Sihley,  4 
Minn.  309;  Chumasero  v.  Potts,  2  Mont.  242;  State  v.  Blasdel,  4  Nev.  241; 
Gotten  V.  Ellis,  7  Jones,  545;  State  v.  Chase,  5  Ohio  St.  5'28;  Low  v.  Towns, 
8  Ga.  360;  People  v.  Bissell,  19  III.  229;  68  Am.  Dec.  591;  People  v.  Yates, 
40  III.  126;  Dennett,  Petitioner,  32  Me.  508;  54  Am.  Dec.  602;  State  v.  Gover- 
nor, 39  Mo.  38S;  State  v.  Governor,  25  N.  J.  L.  331;  State  v.  Moffitt,  5  Ohio, 
358;  State  v.  Champlin,  2  Bail.  220;  Houston  etc.  R'y  Co.  v.  Randolph,  24  Tex. 
317;  all  of  which  are  cited  in  the  note  referred  to,  and  to  which  may  be 
added  the  later  cases  of  Rice  v.  Austin,  19  Minn.  103;  18  Am.  Rep.  330; 
Vicksburg  etc.  R.  R.  Co.  v.  Lowry,  61  Miss.  102;  48  Am.  Rep.  76;  Gray  v. 
State,  72  Ind.  567;  Hovey  v.  State,  \2.1  Ind.  588;  22  Am.  St.  Rep.  663;  Peo- 
pie  V.  Cullom,  100  111.  472;  Western  R.  R.  Co.  v.  De  Graff,  27  Minn.  1;  State 
v.  Whitcomh,  28  Minn.  50;  Hartranffs  Appeal,  85  Pa.  St.  433;  27  Am.  Rep. 
667;  Martin  v.  Ingham,  38  Kan.  641;  State  v.  Booster,  38  Ohio  St.  599;  Slate 
V.  Board  of  Liquidation,  42  La.  Ann.  647;  Bates  v.  Taylor,  87  Tenn.  319; 
United  States  v.  Blaine,  139  U.  S.  306. 

Mandamus  to  Control  Ministerial  Act. — While  the  authorities  are  thus 
nnanimously  agreed  that  mandamus  will  not  lie  to  control  or  compel  the 
performance  of  an  act  by  the  governor  when  he  is  called  upon  to  exercise  a 
discretion  in  its  performance,  yet  beyond  this  point  the  cases  adjudicated  in 
the  courts  of  last  resort  in  the  different  states  are  widely  divergent,  and  in 
irreconcilable  conflict  as  to  whether,  in  any  case,  the  writ  of  mandamus  will 
issue  to  the  chief  executive  officer  of  the  state.  Aside  from  the  governmental, 
political,  or  discretionary  powers  and  duties  vested  in  the  governor  by  the 
constitution  or  by  statute,  there  is  another  class  of  powers  and  duties  im- 
posed upon  him  which  do  not  necessarily  belong  to  his  office  as  part  of  the 
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functions  to  be  performed  by  hitn,  but  which  are  created  by  express  statute, 
and  are  merely  ministerial  in  their  nature.  These  duties  in  many,  and  io 
nearly  all,  instances  might  as  well  have  been  imposed  upon  any  other  of  the 
state  officers  as  upon  the  governor.  Such  duties  are  positive,  and  partake 
largely,  if  not  entirely,  of  a  purely  ministerial  character.  It  ia  M  to  these 
that  the  conflict  of  authority  exists. 

Authorities  against  its  Use.  —  On  the  one  hand,  there  is  a  large  nnmber,  in 
fact  the  major  part,  of  the  cases  which  hold  that  mandamus  will  not  lie 
against  the  governor  to  compel  the  performance  by  him  of  any  act  pertain* 
ing  to  his  office,  whether  one  involving  his  judgment  and  discretion,  or  one 
which  is  simply  and  purely  ministerial  in  its  character.  These  cases  refuse 
to  discriminate  between  those  duties  which  are  governmental  or  political  in 
their  character,  involving  discretion  and  judgment,  and  those  which  are 
ministerial,  the  performance  of  which  are  enjoined  upon  the  governor  by  law, 
and  in  the  performance  of  which  no  judgment  or  discretion  need  be  exercised; 
Hawkins  v.  Governor,  1  Ark.  570;  33  Am.  Dec.  346;  State  v.  Warmoth,  22  La. 
Ann.  1;  2  Am.  Rep.  712;  24  La.  Ann.  351;  13  Am.  Rep.  126;  State  v.  Board  of 
Liqnidation,  42  La.  Ann.  647;  Matcran  v.  Smith,  8  R.  I.  192;  5  Am.  Rep.  564; 
People  V.  Governor,  29  Mich.  320;  18  Am.  Rep.  89;  Jonesboro  etc.  Turnpike  Co. 
V.  Brown,  8  Baxt.  490;  35  Am.  Rep.  713;  Bates  v.  Taylor,  87  Tenn.  319;  Vicks- 
burg  etc.  R.  R.  Co.  v.  Lowry,  61  Miss.  102;  48  Am.  Rep.  76;  Low  v.  Towns,  8  Ga. 
3G0;  People  v.  Bissell,  19  111.  229;  68  Am.  Dec.  591;  People  v.  Yates,  40  IlL 
126;  People  v.  Cullom,  100  111.  472;  Dennett,  Petitioner,  32  Me.  508;  54  Am. 
Dec.  602;  Rice  v.  Austin,  19  Minn.  103;  18  Am.  Rep.  330;  State  v.  Drew, 
17  Fla.  67;  Western  R.  R.  Go.  v.  De  Graff,  27  Minn.  1;  State  v.  Whitcomb, 
28  Minn.  50;  State  v.  Governor,  39  Mo.  388;  State  v.  Governor,  25  N.  J.  L. 
331;  State  v.  Foster,  38  Ohio  St.  599;  Hovey  v.  State,  127  Ind.  588;  22  Am. 
St.  Rep.  6G3;  Hartran/t's  Appeal,  85  Pa.  St.  433;  27  Am.  Rep.  667;  Houston 
etc.  R'y  Co.  v.  Randolph,  24  Tex.  317.  It  will  thus  be  seen  that  the  courts 
in  sixteen  states,  comprising  Arkansas,  Florida,  Georgia,  Illinois,  Indiana, 
Louisiana,  Maine,  Michigan,  Minnesota,  Missouri,  Mississippi,  New  Jersey, 
Ohio,  Pennsylvania,  Rhode  Island,  Tennessee,  and  Texas,  adhere  to  the  rule 
laid  down  above,  and  refuse  to  issue  a  mandamus  to  the  governor  of  the  state 
in  any  case. 

Perhaps  the  leading  case  on  this  side  of  the  controversy  is  that  of  People 
T.  Governor,  29  Mich.  320;  18  Am.  Rep.  89.  In  that  case,  a  writ  of  manda- 
mus was  asked  to  compel  the  governor  to  perform  a  ministerial  duty  imposed 
upon  him  by  statute,  consisting  in  the  issue  of  a  certain  land  certificate  when 
he  was  satisfied  that  certain  work  had  been  done  in  conformity  with  the 
law.  The  governor  conceded  that  the  work  had  been  done  in  a  proper  man- 
ner, but  insisted  that  the  spirit  of  the  statute  had  been  violated,  and  for  this 
reason  refused  to  issue  his  certificate.  The  question  involved  was,  so  far  as 
the  relators  were  concerned,  one  of  private  right  and  private  property,  and 
they  claimed  that  the  question  involved  was  purely  judicial,  involving  noth* 
ing  but  a  proper  construction  of  the  statute  and  the  performance  of  a  mere 
ministerial  act;  also,  that  when  the  act  to  be  exercised  is  purely  ministerial, 
the  right  of  the  citizen  to  have  it  exercised  is  absolute,  and  that  the  governor, 
no  more  than  any  other  officer,  is  above  the  law,  and  the  obligation  of  the 
courts,  on  a  proper  application,  is  to  require  him  to  obey  the  law.  The  court 
refused  to  draw  any  distinction  between  acts,  on  the  part  of  the  governor, 
which  were  discretionary,  and  acts  merely  ministerial,  and  refused  to  issue  the 
writ.  Mr.  Justice  Cooley,  in  delivering  the  opinion  of  the  court,  said:  "  There 
is  no  very  clear  and  palpable  line  of  distinction  between  those  duties  of  the 
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governor  which  are  political  and  those  which  are  to  be  considered  aa  ministeria! 
merely;  and  if  we  should  undertake  to  draw  one,  and  to  declare  that  in  all 
cases  falling  on  one  side  the  line  the  governor  was  subject  to  judicial  process, 
and  in  all  falling  on  the  other  he  was  independent  of  it,  we  should  open  the 
doors  to  an  endless  train  of  litigation,  and  the  cases  would  be  numerous  in 
which  neither  the  governor  nor  the  parties  would  be  able  to  determine  whether 
his  conclusion  was,  under  the  law,  to  be  final,  and  the  courts  would  probably 
be  appealed  to  by  every  dissatisfied  party  to  subject  a  co-ordinate  department 
of  the  government  to  their  jurisdiction.  However  desirable  a  power  in  the  ju- 
diciary to  interfere  in  such  cases  might  seem  from  the  stand-point  of  interested 
parties,  it  is  manifest  that  harmony  of  action  between  the  executive  and  judi« 
cial  departments  would  be  directly  threatened,  and  that  the  exercise  of  such 
power  could  only  be  justified  on  most  imperative  reasons.  Moreover,  it  ia 
not  customary,  in  our  republican  government,  to  confer  upon  the  governor 
duties  merely  ministerial,  and  in  the  performance  of  which  he  is  to  be  left  to 
no  discretion  whatever;  and  the  presumption  in  all  cases  must  be,  where  a 
duty  is  devolved  upon  the  chief  executive  of  the  state  rather  than  upon  aa 
inferior  officer,  that  it  is  so  because  his  superior  judgment,  discretion,  and 
sense  of  responsibility  were  confided  in  for  a  more  accurate,  faithful,  and 
discreet  performance  than  could  be  relied  upon  if  the  duty  were  devolved 
upon  an  ofiBcer  chosen  for  inferior  duties.  ....  We  are  not  disposed,  however, 
in  the  present  case,  to  attempt,  on  any  grounds,  to  distinguish  it  from  other 
cases  of  executive  duty,  with  a  view  to  lay  down  a  narrow  rule  which,  while 
disposing  of  this  motion,  may  leave  the  grave  question  it  presents  to  be  pre« 
sented  again  and  again  in  other  cases  which  the  ingenuity  of  counsel  may  be 
able  to  distinguish  in  some  minor  particulars  from  the  one  before  us.  If  a 
broad  general  principle  underlies  all  these  cases,  and  requires  the  same  de- 
cision in  all,  it  would  scarcely  be  respectful  to  the  governor,  or  consistent 
with  our  own  sense  of  duty,  that  we  should  seek  to  avoid  its  application,  and 
strive  to  decide  each  in  succession  upon  some  narrow  and  perhaps  technical 
point  peculiar  to  each  special  case,  if  such  might  be  discovered.  And  that 
there  is  such  a  broad  general  principle  seems  to  us  very  plain ":  People  y, 
Oovernor,  29  Mich.  320;  18  Am.  Rep.  89. 

In  the  late  case  of  Slate  v.  Board  of  Liquidation,  42  La.  Ann.  647-654,  the 
court  said:  "It  has  long  been  a  question  of  delicacy  and  great  difficulty  for 
the  courts  of  this  country,  state  and  federal,  of  last  resort,  to  determine 
where  the  exact  line  of  demarcation  is  to  be  drawn  between  political  and 
executive  duties,  for  the  performance  of  which  mandamus  will  not  go  to  the 
governor  of  a  state,  and  purely  ministerial  duties,  for  the  performance  of 
which  the  writ  will  lie.  When  the  official  acts  to  be  performed  by  the 
executive  branch  of  the  government  are  divided  into  ministerial  and  political, 
and  courts  assume  the  right  to  enforce  the  performance  of  the  former,  it 
opens  a  wide  margin  for  the  exercise  of  judicial  power.  The  judge  may  say 
what  acts  are  ministerial,  and  what  political.  Circumstances  may  arise, 
and  conditions  may  exist,  which  would  require  the  governor  of  a  state,  ia 
the  proper  exercise  of  his  duty,  and  with  due  regard  to  the  interests  of  the 
state,  not  to  perform  a  ministerial  act.  Is  the  judge  to  determine  his  duty 
in  such  a  case,  and  compel  him  to  perform  it  ?  The  reasons  of  the  executive 
for  the  non-performance  of  an  act,  the  judge  may  never  know;  or  if  brought 
to  his  knowledge,  he  may  review  and  overrule  them,  and  in  so  doing  assume 
political  functions.  He  would  determine  in  such  case  the  policy  of  doing 
the  act."     The  court  then  proceeded  to  answer  its  own  questioa  ia  the 
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negative,  and  refused  to  issue  the  writ  to  compel  the  performance,  by  the 
governor,  of  an  act  purely  ministerial  in  its  nature. 

In  the  case  of  I'Vestern  li.  R.  Co.  v.  De  Graff,  27  Minn.  1-5,  Mr.  Justice 
Cornell,  in  delivering  the  opinion  of  the  court,  said:  "  Whether,  under  our 
constitution,  any  officer  of  the  executive  department  of  the  state  govern- 
ment can  be  subjected  to  judicial  control  and  interference  in  the  performance 
of  an  official  duty,  is  a  question  which  has  been  before  this  court  in  different 
forms  and  at  different  times  for  consideration  and  decision,  and  the  hohling 
has  uniformly  been  against  the  existence  of  any  such  jurisdiction  or  power 
in  the  courts.  It  rests  upon  the  constitutional  principle  that  each  of  these 
departments  of  government  is  entirely  independent  of  the  others,  so  that 
neither  can  be  made  amenable  to  any  other  for  its  action  or  judgment  in  dis- 
charging the  duties  imposed  upon  it,  whatever  their  source  or  nature.  The 
principle  applies  to  the  performance  of  all  official  duties,  whether  imposed 
by  the  constitution,  or  by  legislative  enactment  only,  or  whether  they  are  of 
a  cliaracter  strictly  ministerial,  or  such  as  call  for  the  exercise  of  discretion 
and  judgment  alone.  It  follows  that  every  act  done,  or  attempted  to  be 
done,  by  any  officer  of  the  executive  department,  in  his  official  and  not  in  his 
individual  capacity,  la  shielded  from  all  judicial  interference  or  control, 
either  by  mandamua  or  injunction,  even  though  such  act  may  be  founded 
in  an  error  of  judgment,  or  an  entire  misapprehension  of  official  duty  under 
the  law." 

In  HartranjVa  Appeal,  85  Pa.  St.  433,  27  Am.  Rep.  667,  it  was  decided 
that  the  governor  of  the  state  is  the  absolute  judge  of  what  official  com- 
munications, to  himself  or  his  department,  may  or  may  not  be  revealed,  and 
is  the  sole  judge,  not  only  of  what  his  official  duties  are,  but  also  of  the  time 
when  they  should  be  performed.  He  and  his  subordinates  in  the  executive 
department  are  also  exempt  from  the  process  of  the  courts,  whenever  en- 
gaged in  their  official  capacity  in  any  duty  pertaining  to  their  office. 

In  Vicksburg  etc.  R.  R.  Co,  v.  Lowry,  61  Miss.  102,  48  Am.  Rep.  76,  the 
court,  by  Chief  Justice  Campbell,  said:  "Can  a  mandamics  be  issued  to  the 
governor  in  any  case  ?  It  has  been  held  by  some  courts  that  the  governor  may 
be  compelled,  hy  mandamus,  to  perform  ministerial  acts;  but  the  overwhelm- 
ing weight  of  authority  is  in  favor  of  the  denial  of  the  writ  against  the  gov- 
ernor in  any  case The  consideration  that  di.sobedience  of  the  writ  may 

be  followed  by  imprisonment  until  compliance  is  decisive  against  the  propriety 
of  its  issuance  against  the  governor  in  any  case.  The  chief  executive  jjower 
of  the  state  is  vested  in  him.  It  is  his  duty  to  see  that  the  laws  are  faith- 
fully executed.  The  power  of  the  state  is  at  his  command  for  this  purpose. 
He  may,  in  cases  of  urgency,  convene  the  legislature.  He  has  important 
funr^tions  as  part  of  the  law-making  power.  It  would  be  his  duty  to  employ 
the  power  of  the  state  at  his  command  to  maintain  the  rightful  autliority  of 
the  judiciary  and  enforce  its  judgments.  May  that  juvliciary  imprison  him 
for  refusal  to  obey  some  order  it  may  make  to  operate  on  him  as  the  chief 
executive  of  the  state?  Whence  comes  this  ascendency  of  the  judiciary 
over  the  executive  ?  They  are  co-ordinate  departments,  created  alike  by 
the  constitution,  declared  to  be  distinct,  and  to  be  kept  separate  as  to  the 
exercise  of  the  powers  confided  to  each.  If  the  governor  could  not  be  re- 
moved from  the  performance  of  the  functions  of  his  office  by  impiisonment 
to  compel  compliance  with  the  writ  of  mandamus,  the  judgment  would  be 
mere  advice,  and  the  courts  do  not  advise.  If  it  be  assumed  tliat  the  gov- 
eaor  would  not  disobey  the  command  of  the  writ,  still  it  should  be  denied. 
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because  he  shoulil  not  be  subjected  to  the  alternative  of  acting  '  contrary  to 
his  judgment,  or  stand  convicted  of  a  disregard  of  the  laws.'  " 

The  latest  case  to  announce  the  doctrine  maintained  by  the  cases  cited 
above  is  that  of  Hovey  v.  State,  127  Ind.  588;  22  Am.  St.  Rep.  663j  overrul- 
ing  Gray  v.  State,  72  Ind.  567,  and  earlier  Indiana  cases. 

Illustrations.  — In  accordance  with  the  views  above  expressed,  it  has  been 
decided  that  mandamus  will  not  issue  to  the  governor  of  the  state  to  compel 
him  to  issue  a  commission  to  a  public  oflBcer  regularly  elected  and  alleged  to 
be  entitled  to  it:  Hawkitis  v.  Oovernor,  1  Ark.  570;  33  Am.  Dec.  346;  State 
V.  Drew,  YI  Fla.  67;  Low  v.  Towns,  8  Ga.  3(50;  State  v.  Governor,  39  Mo.  388; 
Bates  V.  Taylor,  87  Tenn.  319;  Hovey  v.  State,  127  Ind.  588;  22  Am.  St. 
Rep.  663;  or  to  issue  or  deliver  state  bonds  to  persons  alleging  that  they  are 
entitled  to  receive  them:  Jonesboro  etc.  Turnpike  Co.  v.  Bro\on,  8  Baxt.  490; 
35  Am.  Rep.  713;  People  v.  Bissell,  19  111.  229;  68  Am.  Dec.  591;  or  to  can- 
vass  votes  and  declare  the  relator  elected:  Dennett,  Petitioner,  32  Me.  508; 
54  Am.  Dec.  602;  or  to  call  an  election:  People  v.  Cullom,  100  111.  472;  or 
to  deposit  a  bill  in  the  office  of  the  secretary  of  state:  People  v.  Yates,  40 
111.  126;  or  to  make  requisition  upon  the  state  treasurer  for  the  payment  of 
funds:  Vichshurg  etc.  R.  R.  Co.  v.  Dowry,  61  Miss.  102;  48  Am.  Rep.  76; 
or  to  certify  that  public  work  admitted  to  have  been  properly  done  was 
performed  according  to  contract  created  by  statute:  People  v.  Governor,  39 
Mich.  320;  18  Am.  Rep.  89;  or  to  execute  and  deliver  a  deed  to  land  to  the 
party  alleging  himself  entitled  to  it:  Rice  v.  Austin,  19  Minn.  103;  18  Am. 
Rep.  330;  or  to  subscribe,  in  the  name  of  the  state,  to  stock  in  a  corpora- 
tion, in  pursuance  of  an  act  of  the  legislature:  State  v.  Warmoth,  24  La. 
Ann.  .S51;  13  Am.  Rep.  126;  or  to  convene  a  court-martial:  Mauranv.  Smilh, 
8  R.  I.  192;  5  Am.  Rep.  664. 

Authorities  Atcthorizing  Use  of  Writ.  — On  the  other  hand,  there  is  a  large 
and  respectable  number  of  cases  which  maintain  that  when  a  positive  duty 
of  a  merely  ministerial  character  is  imposed  upon  the  governor  of  the  state; 
its  performance  may  be  enforced  by  the  writ  of  mandamus,  in  the  same  man- 
ner as  against  any  other  public  officer:  State  v.  IViaj/er,  31  Neb.  82;  Martin 
y.  Ingham,  38  Kan.  641;  Middleton  v.  Low,  30  Cal.  596;  Harpcnding  v. 
Haight,  39  Cal.  189;  2  Am.  Rep.  432;  Tennessee  etc.  R.  R.  Co.  v.  Moore,  36 
Ala.  371;  Maijruder  v.  Swann,  25  Md.  173;  Groome  v.  Gwimi,  43  Md.  572, 
Chumasero  v.  Potts,  2  Mont,  242;  State  v.  Blasdd,  4  Nev.  241;  Gotten  v.  EUl% 
1  Jones,  545;  State  v.  Chase,  5  Ohio  St.  528.  While  it  must  be  admitted 
that  these  cases  by  no  means  constitute  the  majority  of  those  bearing  upon 
the  subject,  yet  they  seem  to  us  to  be  based  upon  the  better  reasoning,  and 
more  in  accord  with  what  has  been  the  long  adopted  policy  of  the  highest 
judicial  tribunal  in  the  land,  the  supreme  court  of  the  United  States:  Mar' 
bury  v.  Madison,  1  Cranch,  137. 

In  a  recent  case,  in  which  Secretary  of  State  James  G.  Blaine  was  respond- 
ent, Mr.  Chief  Justice  Fuller,  in  delivering  the  opinion  of  the  court,  said: 
"The  writ  of  mandamus  cannot  issue  in  a  case  where  its  efi"ect  is  to  direct 
or  control  the  head  of  an  executive  department  in  the  discharge  of  an  execu- 
tive duty  involving  the  exercise  of  judgment  or  discretion.  When,  by  spe- 
cial statute  or  otherwise,  a  mere  ministerial  duty  is  imposed  upon  the  ex- 
ecutive officers  of  the  government,  —  that  is,  a  service  which  they  are  bound 
to  perform  without  further  question,  —  then,  if  they  refuse,  the  mandamus  may 
be  issued  to  compel  them  ":  United  States  v.  Blaine,  139  U.  S.  306-319;  citing 
United  Slates  v.  Windom,  137  U.  S.  636;  United  States  v.  Black,  128  U.  S.  40. 
"The  writ  goes  to  compel  a  party  to  do  that  which  it  is  his  duty  to  do  with- 
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out  it.  It  confers  no  new  authority,  and  the  party  to  be  coerced  must  have 
the  power  to  perform  the  act":  United  States  v.'  Blaine,  139  U.  S.  306-319; 
citing  Brownsville  v.  Loague,  129  U.  S.  493.  In  this  connection  it  may  be 
said  that  a  ministerial  act  has  been  defined  to  be  "  an  act  performed  in  a 
prescribed  manner,  in  obedience  to  the  law,  or  the  mandate  of  legal  author- 
ity, without  regard  to  or  in  the  exercise  of  the  judgment  of  the  individual 
npon  the  propriety  of  the  act  being  done  ":  Pennington  v.  Streigld,  54  Ind.  37& 
"A  ministerial  act  is  one  which  a  public  officer  or  agent  is  requirad  to  per- 
form upon  a  given  state  of  facts,  in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  and  wi  liout  regard  to  his  own  judgment  or 
opinion  concerning  the  propriety  or  impropriety  of  the  act  to  be  performed": 
Martin  v.  Ingham,  38  Kan.  641-651.  In  this  case  the  court  considered  the 
cases  upon  this  subject  at  great  length,  and  in  delivering  the  opinion  said; 
"It  is  generally  supposed  that  in  a  republican  government  all  men  are  sub- 
ject to  the  laws,  and  to  the  due  administration  of  them,  and  that  no  man, 
nor  any  class  of  men,  is  exempt.  There  is  no  express  provision  in  the  con- 
stitution, nor  in  any  statute,  exempting  any  member  of  the  executive  de- 
partment, chief  or  otherwise,  from  being  sued  in  any  of  the  courts  of  Kansas, 
or  in  any  action  coming  within  the  jurisdiction  of  any  particular  court,  civil 
or  criminal,  upon  contract  or  upon  tort,  in  quo  warranto,  habeas  corpus,  man- 
damus, or  injunction,  or  from  being  liable  to  any  process  or  writ  properly 
issued  by  any  court,  as  subpoenas,  summonses,  attachments,  and  other  writs 
or  process;  and  if  any  one  of  such  officers  is  exempt  from  all  kinds  of  suits 
in  the  courts,  and  from  all  kinds  of  process  issued  by  the  courts,  it  must  be 
because  of  some  hidden  or  occult  implications  of  the  constitution  or  the  stat- 
utes, or  from  some  inherent  and  insuperable  barriers  founded  in  the  struc- 
ture of  the  government  itself,  and  not  from  the  express  provisions  of  the 
constitution  or  the  statutes.  So  far  as  the  present  case  is  concerned,  how- 
ever, which  is  injunction,  and  another  case,  which  is  also  before  us,  and 
which  we  are  also  considering,  which  is  mandamus,  it  is  only  necessary  for 
us  to  consider  whether  the  governor,  without  reference  to  the  other  members 
of  the  executive  department,  is  subject  to  the  action  of  mandamus  and  in- 
junction, or  not.  It  might  be  proper  here  to  state  that  so  far  as  the  express 
terms  of  the  constitution  and  the  statutes  are  concerned,  the  governor  is  no 
more  exempt  from  mandamus  or  injunction  than  he  is  from  any  other  action 
or  proceeding  in  any  of  the  courts,  or  than  he  is  from  any  process,  civil  or 
criminal,  issued  by  the  courts.  No  other  officer  is  above  the  law,  and  every 
other  officer,  to  whatever  department  he  may  belong,  may  be  compelled  to 
perform  a  purely  ministerial  duty.  It  ia  said  that  if  the  governor  opposes 
the  order  or  judgment  of  the  court,  it  cannot  be  enforced;  for  it  ia  said  that 
he  has  the  entire  control  of  the  militia.  But  are  the  courts  to  anticipate 
that  the  governor  may  not  perform  his  duties  ?  S'lould  not  the  courts  rather 
presume  that  when  a  controversy  is  determined  by  the  courts,  the  only 
tribunals  authorized  by  the  constitution  or  the  statutes  to  construe  the 
laws,  and  to  determine  controversies  by  way  of  judicial  determination,  the 
governor,  as  chief  executive  officer  of  the  state,  would  see  tliat  such  deter- 
mination should  be  carried  into  full  effect?  Such  would  be  his  duty,  and  no 
one  should  suppose  that  he  would  fail  to  perform  his  duty,  when  his  duty  is 
made  manifest  by  a  judicial  determination  of  the  courts.  No  department 
should  ever  cease  to  perform  its  functions  for  fear  that  some  other  depart- 
ment may  render  its  acta  nugatory,  or  for  fear  that  ita  acts  may  in  some 
manner  affect  the  conduct  or  status  of  some  other  department.  Each  de- 
partment ought  to  do  what  is  right  within  its  own  sphere,  and  presume  that 
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the  other  departments  will  do  the  same.  The  legislature  is  not  bound  ta 
refrain  from  passing  laws  affecting  the  executive  department,  whether  the 
governor  approves  them  or  not.  The  legislature  may  pass  laws  over  the 
governor's  veto,  and  this  for  the  government  of  the  executive  department; 
and  the  legislature  is  not  bound  to  anticipate  that  the  governor  might  refuse 
to  enforce  such  laws.  Each  department  should  scrupulously  perform  the 
duties  peculiarly  intrusted  to  its  own  department,  witliout  reference  to  how 
the  same  might  affect  the  other  departments.  Besides,  if  this  argument 
from  the  governor's  control  of  the  militia  were  carried  to  its  full  extent,  it 
would  prevent  any  court  from  ever  issuing  any  subpoena  or  any  other  writ 
or  process  to  the  governor,  or  from  ever  arresting  him  or  ordering  his  arrest 
for  any  assault  or  battery,  or  for  anything  else,  because  the  governor  might, 
in  any  such  case,  refuse  to  obey  the  writ  or  the  order  of  the  court,  and 
might  call  on  the  militia  to  assist  him  in  his  resistance.  Perhaps  we  should 
say  something  further  with  respect  to  the  claim  that  tlie  three  great  branches 
of  the  government,  the  legislative,  the  judicial,  and  the  executive,  are 
co-equal  and  co-ordinate,  and  that  one  cannot  control  or  direct  the  others. 
This  may  be  true  to  some  extent,  and  yet,  as  we  have  already  seen,  it  is  not 
true  in  many  cases.  For  the  purpose  of  passing  laws,  the  legislature  is  su- 
preme, and  the  other  departments  must  obey;  for  the  purpose  of  constru- 
ing the  laws  and  of  determining  controversies,  the  courts  are  supreme,  and 
the  other  departments  must  obey;  and  for  the  purpose  of  ultimately  enfor- 
cing the  laws,  the  executive  department  is  supreme,  and  the  other  depart- 
ments must  obey.  But  the  executive  department  can  enforce  the  statutory 
laws  only  as  the  legislature  has  enacted  them;  and  where  the  courts  have 
construed  the  laws  in  the  determination  of  controversies,  the  executive  de- 
partment can  enforce  them  only  as  thus  construed,  and  is  bound  to  see  that 
the  laws  as  thus  construed,  and  the  judgments  and  orders  of  the  courts  ren- 
dered or  made  in  the  determination  of  controversies,  are  respected  and 
obeyed.  And  will  not  the  executive  department  do  it?  Will  it  refuse  in 
any  instance  ?  It  will  thus  be  seen  that  while  each  of  the  different  depart- 
ments of  the  government  is  superior  to  the  others  in  some  respects,  yet  that 
each  is  inferior  to  the  others  in  other  respects;  and  it  is  always  difficult  to 
compare  things  which  are  wholly  unlike  each  other,  or  to  call  them  equal. 
Each  department,  in  its  own  sphere,  is  supreme,  and  each,  outside  its  own 
sphere,  is  weak,  and  must  obey.  It  will  be  readily  admitted  that  the  courts 
cannot  control  any  executive  act  of  the  governor,  or  any  executive  power 
conferred  upon  him.  But  may  they  not  control  ministerial  power  wherever 
placed?  Is  not  ministerial  power  always  inferior  to  judicial  power,  and  sub- 
ject to  judicial  control  ?  The  recipient  of  ministerial  power  exercises  no 
judgment,  no  discretion,  but  is  simply  bound  to  obey  tlie  law  under  a  given 
state  of  facts;  and  to  construe  this  law,  and  to  ascertain  these  facts,  are 
peculiarly  within  the  province  of  the  courts.  If  an  applicant  for  relief,  on 
the  ground  of  the  refusal  to  exercise  or  the  wrongful  exercise  of  ministerial 
power  by  the  governor  has  no  remedy  in  the  courts,  then  he  has  no  remedy 
at  all.  The  remedy  of  impeachment,  and  the  remedy  of  subsequent  elec- 
tions, suggested  by  some  of  the  courts,  may  be  a  remedy  to  the  public  in 
general,  but  it  cannot  be  a  remedy  to  an  individual  sufferer  for  injuries  or 
loss  in  person  or  to  his  property." 

After  a  thorough  and  critical  examination  of  the  authorities  pro  and  con, 
the  court  concludes  by  saying:  "  Upon  the  whole,  however,  if  all  the  cases 
cited,  except  such  as  necessarily  included  the  question  whether  the  courta 
may  in  any  case  control  the  ministerial  acts  of  the  governor,  be  excluded» 
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and  if  only  snch  cases  as  include  the  above  question  be  considered,  then  not 
only  reason,  but  the  weight  of  authority  we  think,  will  be  found  in  favor  ol 
the  affirmative  of  the  question.  And  certainly,  as  to  all  the  executive  offi- 
cers except  the  governor,  the  great  weight  of  authority,  state  and  federal, 
is  in  favor  of  the  theory  that  ministerial  acts  to  be  performed  by  an  execu- 
tive officer  may  be  controlled  by  the  judiciary.  If  we  are  correct  in  our  con- 
clusions, then  we  have  jurisdiction  to  hear  and  determine  the  present  case 
npon  its  merits.  We  have  jurisdiction,  whether  the  acts  of  the  governor 
■ought  to  be  controlled  in  the  present  instance  are  ministerial  acts,  or  acta 
of  some  other  kind  or  character;  and  we  have  jurisdiction  to  determine 
whether  the  facts  of  the  present  case  authorize  the  relief  sought ":  Martin 
V.  Governor,  38  Kan.  641-660. 

It  is  to  be  noticed  that  in  many  of  the  cases  maintaining  the  doctrine  that 
mandamus  will  not  issue  against  the  governor  of  a  state  to  compel  him  to 
perform  a  purely  ministerial  act,  the  judges  rendering  the  decision  have  been 
unable  to  agree,  and  able  dissenting  opinions  have  been  delivered.  Thus  in 
State  V.  Oovernor,  17  Fla.  67,  maintaining  that  the  governor  will  not  be  com- 
pelled by  mandamus  to  issue  a  commission  or  certificate  of  election  to  the 
party  duly  elected,  Mr.  Justice  Westcott  dissented,  and  expressed  his 
views  at  great  length.  In  the  course  of  his  opinion  he  said:  "  The  true 
doctrine  upon  this  question,  when  we  reason  from  general  principles  well 
established  by  abundant  precedent  in  England  and  the  United  States,  is, 
that  where  the  act  sought  to  be  controlled  is  a  ministerial  act  as  contradis- 
tinguished from  one  involving  a  discretion,  and  upon  its  exercise  depends  a 
right  of  the  citizen  to  enforce  which  there  is  no  remedy,  then  the  writ  of 
mandamus  lies.  Having  thus  ascertained  the  principle  of  law  applicable  to 
executive  ministerial  duties  and  acts,  I  have,  in  my  judgment,  no  more  to  do 
in  this  case  than  I  would  in  any  other  case  involving  a  question  of  title  to 
land,  or  other  ordinary  action  at  law,  and  that  is,  to  apply  the  principle  to  the 
case.  I  have  simply  to  say  that  the  governor  is  an  executive  officer;  he  has 
failed  to  perform  a  purely  ministerial  duty;  the  relator's  right  is  thereby 
violated;  he  is  entitled  to  this  remedy;  it  is  my  duty  to  give  it  to  him,  and 
independent  of  and  without  reference  to  the  extent  of  the  physical  power 
Qnder  the  control  of  the  respondent,  or  of  such  forces  as  he  may  induce  to  co- 
operate with  him  in  resistance,  —  a  thing  which,  in  my  judgment,  has  nothing 
to  do  with  the  question.  I  shall  award  the  writ.  As  an  answer  to  what  I 
have  written,  it  may  be  said  that  the  act  .of  the  governor  is  here  sought  to 
be  controlled,  and  in  the  cases  from  which  I  deduce  my  principle,  it  was  the 
act  of  the  head  of  an  executive  department,  or  bureau,  of  the  federal  govern- 
ment, and  of  the  secretary  of  state,  comptroller  and  attorney-general  of  a 
state.  I  admit  the  difference,  and  at  the  same  time  I  do  not  hesitate  to  say 
that  according  to  the  plainest  rules  of  construction,  according  to  the  clear 
letter  of  the  constitution  of  this  state,  it  is  a  difference  without  a  distinction 
here.  The  difference  is  in  nothing  but  in  the  degree  of  the  office.  One  is  a 
higher  office  than  the  other,  but  both  are  executive;  the  act  to  be  done  being  in 
its  nature  essentially  the  same.  If  it  be  true,  as  a  general  principle,  that  ex- 
ecutive officers  may  be  controlled  in  ministerial  acts,  I  inquire  whether,  under 
the  constitution,  this  simple  difference  in  degree  renders  the  ministerial  acts 
of  one  not  the  subject  of  judicial  control,  while  the  same  act  of  the  other  is? 
There  is  no  doubt  that,  under  the  constitutional  distribution  of  power,  there 
is  nothing  which  elevates  the  governor  over  any  other  executive  officer. 
The  limit  as  to  the  power  and  function  belonging  to  an  executive  officer  is 
Qot  because  he  is  one  officer  or   another,    not   because  he   is  secretary  of 
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•tate  or  governor,  bnt  because  the  power  or  function  to  be  exorcised  belongs 
to  the  executive  department  of  the  government.  In  directing  a  ministerial 
»ct  to  be  performed,  we  are  discharging  a  judicial  function;  so,  likewise,  in  a 
case  involving  individual  right,  we  have  an  authority  and  power  to  deter- 
mine the  right  of  an  individual;  and  if  it  depends  upon  the  performance  of  a 
ministerial  function  by  an  executive  officer,  we  may  direct  its  performance 
by  him.  This  is  the  law,  to  which  all  executive  officers  owe  obedience,  and 
ander  the  constitution,  the  governor  is  not  above  and  beyond  the  law.  I  do 
not  see  any  ground  for  making  this  officer  an  exception.  It  is  now,  and 
has  been  since  the  time  of  Lord  Mansfield,  a  function  of  the  courts,  when 
•  matter  of  private  right  ia  involved,  to  control  ministerial  acts  of  executive 
officers.  It  is,  in  such  a  case,  a  judicial  function  to  determine  what  is  a 
ministerial  act,  and  if  the  act  be  that  of  a  governor,  the  constitution  makes 
no  difference  as  to  it.  But  it  is  said  we  cannot  enforce  our  writ.  As  to 
this  I  simply  state  a  self-evident  proposition.  Whether  a  court  has  ade- 
quate physical  power  to  enforce  any  process  is  not  the  method  by  which  to 
determine  its  jurisdiction  to  issue  it.  The  question  of  adequate  power  de- 
pends upon  the  amount  and  nature  of  the  resisting  power,  and  the  degree 
of  power  which  the  court  can  bring  to  bear  in  the  contest,  neither  of  which 
matters  determines  the  extent  of  the  legal  jurisdiction  of  any  tribunal, 
whether  it  be  one  executive,  legislative,  or  judicial  in  its  character.  An 
apprehension  of  such  a  collision,  however,  would  be  no  excuse  for  the  non- 
performance of  what  I  conceive  to  be  a  plain  duty,  upon  which  depends  the 
enforcement  of  the  right  of  the  citizen." 

In  HartranfCa  Appeal,  85  Pa.  St.  433,  27  Am.  Rep.  667-678,  the  dissent- 
ing  opinion  of  Mr.  Chief  Justice  Agnew  is  given  in  full.  In  concluding  his 
remarks  upon  this  subject,  he  said:  "It  is  said  the  governor  is  the  represent- 
ative of  the  people,  and  therefore  not  responsible.  This  is  true  of  executive 
duties,  for  therein  the  constitution,  the  adopted  will  of  the  people,  is  his 
warrant  of  authority;  but  it  is  untrue  of  judicial  powers,  for  therein  the 
judiciary  represents  the  people,  by  the  same  warrant  of  authority;  and  if  he 
violate  the  law,  which  it  is  the  province  of  the  judiciary  to  enforce  by  their 
authority,  he  is  liable  to  the  law.  In  a  government  of  law  instituted  by  a 
free  people  for  their  own  benefit,  there  is  no  royal  prerogative  to  do  anything 
wrong;  and  therefore  there  can  be  no  representation  of  their  dignity,  such  aa 
can  strike  down  their  law,  and  prevent  its  administration  by  its  appropriate 
functionary.  On  no  ground  of  the  constitution,  law,  public  justice,  state 
policy,  or  sound  reason  can  I  discover  any  exemption  of  any  officer  in  the 
state,  high  or  low,  from  the  common  duty  all  citizens  owe,  to  the  due  admin- 
istration of  justice.  With  these  views  I  cannot  consent  to  rob  the  judiciary 
of  its  constitutional  powers,  and  exalt  the  executive  above  the  demands  of 
justice  and  the  safety  and  welfare  of  the  people." 

"All  this  is  but  the  result  of  the  just  and  wholesome  principle  that  no 
public  functionary,  whatever  his  official  rank,  is  above  the  law,  or  will  be 
permitted  to  violate  its  express  command  with  impunity.  While,  therefore, 
it  is  true  that  in  regard  to  many  of  the  duties  which  belong  to  his  office  the 
governor  has,  from  the  very  nature  of  the  authority,  a  discretion  wliich  the 
courts  cannot  control,  yet  in  reference  to  mere  ministerial  duties  imposed 
upon  him  by  the  constitution  or  by  statute,  which  might  have  been  devolved 
on  another  officer  if  the  legislature  had  seen  fit,  and  on  the  performance  of 
which  some  specific  private  right  depends,  he  may  be  made  amenable  to  the 
compulsory  process  of  the  proper  court,  by  mandamu*  ":  Tennc-mee  eic  £.  S. 
Co.  V.  Moore,  36  Ala.  371-382. 
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Illustrations.  —  In  accordance  with  these  views,  it  has  been  decided  that  the 
governor  of  a  state  may  be  compelled,  by  mandamus,  to  perform  any  minis* 
terial  act,  such  as  to  accept  a  bond  and  draw  an  order,  upon  compliance  with 
fixed  conditions:  Tennessee  etc.  B,  R.  Co.  T.  Moore,  36  Ala.  371;  or  to  issue 
and  sign  a  patent  to  land  to  one  lawfully  entitled  thereto:  State  v.  Blasdel, 
4  Nev.  241;  Middleton  v.  Low,  30  Cal.  596;  or  to  authenticate  a  statute,  aa 
required  by  law:  Haif ending  v.  Haight,  39  Cal.  189;  2  Am.  Rep.  432;  or  to 
issue  a  commission  of  election  to  an  officer  duly  elected:  Magruder  v.  Swann, 
25  Md.  173;  Groome  v.  Owinn,  43  Md.  572;  or  to  canvass  a  vote,  as  required 
by  statute:  Chumasero  v.  Potts,  2  Mont.  242;  State  v.  Tliayer,  31  Neb.  82; 
or  to  issue  a  warrant  for  salary  to  one  having  a  right  to  demand  it:  Cotlen 
V.  Ellis,  7  Jones,  545;  or  to  issue  a  proclamation  that  a  corporation  is  en- 
titled  to  do  business:  State  v.  Chase,  5  Ohio  St.  528;  or  in  any  case  when 
purely  ministerial  duties  are,  by  statute,  imposed  upon  the  governor,  and 
such  duties  are  only  such  as  might  be  devolved  upoa  any  other  state  officer 
or  agent:  Martin  v,  Ingluim,  38  Kan.  641. 
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[17  coloeado,  338.] 

Elections  —  Australian  Ballot  Law  —  Irregolabitt  in  Ballots,  whkm 
Waived. — When,  under  election  laws,  public  officers  are  intrusted  with 
the  preparation  and  form  of  ballots  to  be  used,  and  ample  provision  i* 
made  for  the  correction  of  errors  therein,  either  by  a  candidate  or  other 
elector  before  the  election  is  held,  any  objection  to  irregularities  in  the 
form  of  the  ballot,  or  to  the  presence  thereon  of  a  name  not  entitled  to 
be  there,  must  be  regarded  as  waived  by  a  candidate,  after  the  election 
has  been  held  and  such  ballots  have  been  voted. 

Elections  —  Errors  of  Public  Officers  will  not  Invalidate While 

election  laws  are  mandatory  in  the  sense  that  they  impose  a  duty  upon 
those  who  come  within  their  terms,  yet,  when  public  officers  are  in> 
trusted  with  the  preparation  of  the  ballots  voted,  the  election  will  not 
be  invalidated  because  of  every  departure  on  the  part  of  such  officers 
from  the  terms  of  such  laws. 

BLEcrioNs  —  Method  of  Voting  under  "Australian"  System.  — Under 
the  "Australian  ballot  system,"  an  elector  desiring  to  vote  an  entire 
ticket  need  only  put  a  cross  at  the  head  of  the  ballot;  but  if  there  is  a 
■ingle  candidate  on  the  ticket  whom  he  does  not  wish  to  vote  for,  he  must 
omit  the  cross  at  the  top,  and  place  it  opposite  the  name  of  every  candi- 
date  voted  for,  in  order  that  his  ballot  may  not  be  counted  for  the  can* 
didate  falling  under  his  displeasure. 

Elections  —  Australian  Ballot  Law  —  Ballots  with  Cross  at  Head, 
HOW  Counted  —  Erroneous  Placing  of  Candidate.  —  When,  under 
the  Australian  system  of  voting,  the  name  of  an  opposing  candidate  is 
erroneously  placed  upon  a  ballot  prepared  by  public  officers,  all  such 
ballots  cast  with  a  cross  at  the  head  thereof  will  be  counted  for  such 
candidate,  and  it  will  not  be  presumed  that  the  elector  casting  such  baU 
lot  does  not  wish  nor  intend  to  vote  for  any  candidate  for  that  particular 
office. 

Elections  —  Errors  of  Pubuo  OmoiBa  in  Printing  Ballots  will  nov 
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Invalidate.  — When  the  election  laws  provide  severe  penalties  against 
pnblic  officers  for  violations  thereof,  a  failure  of  such  officers  to  publish 
the  names  of  candidates  as  required,  or  error  in  printing  their  names 
under  the  wrong  party  title,  will  not  necessarily  invalidate  the  ballota 
so  printed  and  voted  at  an  election. 
Election  Contest  —  Right  to  Hold  over.  —  On  the  trial  of  an  election 
contest,  pure  and  simple,  the  right  of  the  contestor  to  hold  over  under 
an  appointment  to  the  office  in  dispute  will  not  be  considered. 

Contest  of  election  of  district  judge  in  the  thirteenth  ju- 
dicial district  of  Colorado.  The  following  provisions  of  the 
statute  (Col.  Sess.  Laws  1891,  pp.  143 et  seq.)  are  necessary  to 
a  correct  understanding  of  the  opinion:  "Seel.  All  ballota 
cast  in  elections  for  public  officers,  or  for  the  decision  of  any 
question  submitted  to  electors,  within  this  state,  shall  be 
printed  and  distributed  at  public  expense.  The  printing  of 
ballots  and  cards  of  instruction  for  the  voters  in  each  county, 
and  the  delivery  of  the  same  to  the  election  officers  as  herein- 
after provided,  shall  be  a  county  charge,  the  payment  of  which 
shall  be  provided  for  in  the  same  manner  as  the  payment  of 
other  county  expenses,  but  the  expense  of  printing  and  deliv- 
ering ballots  and  cards  of  instruction  to  be  used  in  municipal 
elections  shall  be  a  charge  upon  the  city  or  town  in  which 
■uch  elections  shall  be  held."  "Sec.  13.  All  certificates  of 
nomination  which  are  in  apparent  conformity  with  the  pro- 
visions of  this  act  shall  be  deemed  to  be  valid,  unless  objec- 
tion thereto  shall  be  duly  made  in  writing  within  three  days 
after  the  filing  of  the  same.  In  case  sucli  objection  is  made, 
notice  thereof  shall  forthwith  be  mailed  to  all  candidates  who 
maybe  affected  thereby,  addressed  to  them  at  their  respective 
post-office  addresses,  if  any,  or  place  of  residence,  as  given  in 
the  certificate  of  nomination.  The  officer  with  whom  the 
original  certificate  was  filed  shall  pass  upon  the  validity  of 
such  objection,  and  his  decision  shall  be  final;  provided,  such 
officer  shall  decide  such  objection  within  at  least  fortj'-eight 
hours  after  the  same  is  filed,  and  any  objection  sustained  may 
be  remedied  or  defect  cured  upon  the  original  certificate,  or 
by  an  amendment  thereto,  or  by  filing  a  new  certificate  within 

three  days  after  such  objection  is  sustained."  "  Sec.  18 

Upon  each  ballot,  commencing  not  less  than  two  inches  below 
the  bottom  line  of  the  duplicate  stub,  shall  be  printed  the  cap- 
tion and  device,  if  any,  with  the  name  thereunder,  of  each  office 
to  be  filled  at  the  then  ensuing  election,  and  the  name  or  names 
of  such  candidates  therefor,  respectively,  as  may  have  been 
certified  therefor  in  the  certificates   hereinabove  mentioned. 
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Each  set  of  nominations  shall  be  arranged  in  a  list  running 
lengthwise  of  the  ballot,  with  the  appropriate  designation  of 
the  political  party,  committee,  or  persons  making  such  nomi- 
nations, as  set  forth  in  the  certificate  thereof;  and  it  shall  be 
lawful  to  designate  each  or  any  set  of  nominations  in  the  cer- 
tificate thereof,  and  upon  the  ballots,  by  an  appropriate  em- 
blem or  design,  such  as  a  flag,  eagle,  rooster,  or  other  device, 
as  may  be  set  forth  in  the  certificate  of  nomination;  provided, 
no  two  sets  of  nominations  shall  have  the  same  device  therein, 
and  each  political  party  shall  have  the  prior  right  to  use  the 
device  used  by  it  at  the  last  previous  general  election.  Each 
eet  of  nominations  shall  be  arranged  on  such  ballot,  side  by 
side,  lengthwise,  with  the  name  of  each  office  in  each  set  of 
nominations  in  a  parallel  line,  and  just  above  the  name  of  the 
candidate  for  such  office,  and  when  there  is  no  nominee  in 
any  particular  set  of  nominations,  a  blank  shall  be  left  under 
eaid  office."  "  Sec.  20.  Whenever  it  shall  appear,  by  affidavit 
of  a  candidate  or  his  agent,  that  an  error  or  omission  has  oc- 
curred in  the  publication  of  the  names  or  description  of  the 
candidates  nominated  for  office  or  in  the  printing  of  the  sam- 
ple or  official  ballots,  the  district  or  county  court,  or  a  judge 
thereof,  either  in  term  time  or  in  vacation,  may,  upon  petition 
of  such  candidate  or  his  agent,  by  order,  require  the  county 
clerk,  city  clerk,  or  town  clerk  charged  with  the  duty  in  re- 
spect to  which  an  error  or  omission  has  occurred  to  forthwith 
correct  such  error,  or  to  forthwith  show  cause  why  such  error 
should  not  be  corrected,  costs,  including  a  j-easonable  attor- 
ney's fee,  may  be  taxed,  in  the  discretion  of  such  court  or 
judge,  against  either  party.  The  county  clerk,  city  clerk,  or 
town  clerk  shall  also,  on  their  own  motion,  correct,  without 
delay,  any  error  in  all  ballots  which  he  or  they  may  discover, 
or  which  shall  be  brought  to  his  or  their  attention,  and  which 
can  be  corrected  without  interfering  with  the  timely  distribu- 
tion of  the  ballots  as  herein  provided."  "  Sec.  26.  On  receiv- 
ing his  ballot,  the  voter  shall  forthwith,  and  without  leaving 
the  inclosed  space,  retire  alone  to  one  of  the  voting-shelves  or 
compartments  so  provided,  and  shall  prepare  his  ballot,  by 
marking,  in  ink,  in  the  appropriate  margin  or  place  a  cross 
(X)  opposite  the  name  of  the  candidate  of  his  choice  for  each 
office  to  be  filled;  and  in  case  of  a  question  submitted  to  a 
vote  of  the  people,  by  marking  in  the  appropriate  margin  or 
place  a  cross  (x)  against  the  answer  which  he  desires  to 
:^ive;  provided,  that  where  a  voter  desires  to  vote  for  all  the 
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nominations  included  in  one  set  of  nominations,  instead  of 
marking  a  cross  opposite  the  name  of  each  candidate,  he  may 
mark  a  cross  (x)  above  such  list  of  nominations,  and  near 
to  the  device,  emblem,  or  design  designating  such  list  of  nomi- 
nations, if  such  device,  emblem,  or  design  there  be,  and  such 
mark  shall  indicate  that  the  voter  cast  his  ballot  for  all  the 
nominations  in  the  list  under  such  device."  "  Sec.  36.  Every 
public  officer  upon  whom  any  duty  is  imposed  by  this  act 
who  violates  his  said  duty,  or  who  neglects  or  omits  to  per- 
form the  same,  shall  be  punished,  except  as  otherwise  in  this 
act  specially  provided,  by  imprisonment  in  the  county  jail  for 
a  term  not  exceeding  one  year,  or  by  a  fine  of  not  less  than 
one  hundred  dollars,  and  not  more  than  three  thousand  dol- 
lars, or  by  both  such  fine  and  imprisonment." 

H.  B.  Johnson f  H.  N.  Hayes,  and  Q.  L.  Allen,  for  the  con- 
testor. 

Riddell,  StarJcweather,  and  Dixon,  for  the  contestee. 

Hayt,  C.  J.  This  is  the  first  contest  instituted  in  this  court 
under  the  new  election  law,  "the  Australian  ballot  system." 
Questions  affecting  the  freedom  and  purity  of  elections  are  of 
vital  importance  under  our  system  of  government.  While 
the  present  contest  is  important  to  the  contestants  and  the 
people  of  the  thirteenth  judicial  district,  it  is  of  still  greater 
importance  on  account  of  its  effect  upon  the  cause  of  ballot 
reform. 

It  is  to  be  noted,  at  the  outset,  that,  in  common  parlance, 
"the  Australian  ballot  system"  is  a  name  applied  indiscrim- 
inately, in  enactments  of  different  states  widely  dissimilar  in 
many  important  particulars,  so  that  with  us  the  nam'  is  of 
little  significance.  It  is  doubtful  if  any  state  has  yet,  or  will 
in  the  future,  adopt  without  change  "the  Australian  ballot 
law  "  as  it  is  found  in  the  island  of  its  birth.  Some  of  its  es- 
sential features  have  been  discarded,  no  doubt  as  inapplicable 
to  our  institutions  and  theory  of  government.  The  act  under 
which  this  contest  must  be  determined  contains  forty-four  sec- 
tions. It  will  only  be  necessary,  however,  to  refer  to  a  few  of 
these  sections  in  this  opinion.  By  the  first  section  provision  is 
made  for  printing  and  distributing  all  ballots  by  public  officers 
at  public  expense.  Section  2  excepts  certain  school  and  special 
elections  from  the  requirements  of  the  first  section.  Sections 
3  to  12,  inclusive,  provide  in  detail  the  manner  of  making,  cer- 
tifying, and  publishing  nominations.     Section  13  provides  tlie 
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mode  in  which  objections  to  certificates  of  nominations  may 
be  made  and  determined,  and  also  provides  how  defects  in 
such  certificates  may  be  cured.  Section  14  relates  to  accept- 
ances of  nominations,  while  by  the  next  section  provision  is 
made  for  filling  vacancies  in  nominations. 

Turning  to  the  complaint,  we  find  that  paragraphs  12  to  15, 
inclusive,  against  which  (and  paragraphs  16  to  17)  this  motion 
to  strike  is  interposed,  relate  exclusively  to  the  manner  in 
which  certain  candidates  were  nominated  and  their  names 
published,  and  the  way  in  which  Glynn's  name  was  placed 
upon  certain  tickets.  Paragraphs  16  to  17  have  reference  to 
the  number  of  legal  votes  received  and  registered.  If  the  al- 
legations contained  in  these  latter  paragraphs  are  to  be  taken 
as  true,  then  it  appears  that  contestant  received  a  majority  of 
all  the  legal  votes  cast.  It  is  probable  these  paragraphs  were 
included  in  the  motion  to  strike  out  by  mistake.  The  allega- 
tions appear  to  be  legal  and  proper;  and  so  far  as  the  motion 
applies  to  them,  it  will  be  overruled  without  further  comment. 
That  part  of  the  motion  \vhich  is  directed  to  paragraphs  12  to 
15,  inclusive,  raises  the  principal  question  upon  which  we  are 
called  to  pass  at  this  time.  It  is  alleged,  in  substance,  in  these 
paragraphs,  that  contestee,  Glynn,  was  originally  nominated  by 
one  hundred  independent  voters  of  the  district.  These  inde- 
pendents selected  as  the  name  by  which  they  were  to  be 
designated  "People's  Party,"  and  adopted  the  device  or  de- 
sign, "Emblem  of  Justice."  That  one  Quitman  Brown  was 
nominated  as  a  candidate  for  district  attorney  by  the  same 
persons  and  at  the  same  time.  The  certificate  of  these  nomi- 
nations was  duly  filed  in  the  office  of  the  secretary  of  state. 
Some  time  after  this  had  been  done,  five  hundred  or  more 
independent  voters,  residing  principally  in  Arapahoe  County, 
and  none  of  them  in  the  thirteenth  judicial  district,  placed  in 
nomination  a  candidate  for  justice  of  the  supreme  court,  and 
selected  as  their  name  "  The  People's  Party  for  Colorado,"  and 
as  their  emblem  or  device,  "  Cottage  Home."  A  certificate  of 
this  nomination  was  duly  filed  in  the  oflSce  of  the  secretary  of 
state. 

Neither  the  contestee,  nor  his  associate,  Brown,  accepted 
the  first  nomination,  as  required  by  Jaw.  To  remedy  this 
onjission,  Certain  persons,  chosen  by  the  original  convention 
to  fill  vacancies,  selected  contestee  and  said  Brown  for  the 
offices  of  district  judge  and  district  attorney,  respectively,  and 
the  candidates  having  accepted,  their  names  were  certified  by 


Jan.  1892.]  Allen  v.  Glynn.  309 

the  secretary  of  state  to  the  several  county  clerks  as  thus  duly 
nominated.  In  four  of  the  five  counties  of  the  district  there 
was  no  printed  notice  given  by  any  newspaper  or  publication 
advising  the  electors  of  the  nomination  of  either  contestee  or 
his  associate.  In  the  fifth  county,  this  being  the  county  of 
Washington,  their  nominations  were  published  under  the 
device,  "  Emblem  of  Justice,"  as  a  separate  set  of  nominations. 
In  this  county  official  ballots  were  printed  containing  four 
columns  or  sets  of  nominations,  viz.:  1.  The  Republican  list, 
under  the  device,  "Eagle,"  containing  the  name  of  contestor; 
2.  The  Democratic  list,  under  the  device,  "  Rooster,"  contain- 
ing the  name  of  William  T.  Skelton;  3.  A  list  designated  as 
"People's  Party,"  under  the  device,  "  Cottage  Home,"  con- 
taining the  name  of  a  candidate  for  supreme  judge  only;  4. 
A  list,  also  designated  "  People's  Party,"  under  the  device, 
"Emblem  of  Justice,"  containing  the  name  of  contestee  and 
others.  In  the  remaining  counties  of  the  district  the  official 
ballots  were  printed  with  three  parallel  columns;  the  first  and 
second  containing  the  Republican  and  Democratic  list,  respect- 
ively, and  the  third,  designated  "  People's  Party,"  under  the 
device,  "  Cottage  Home,"  containing  the  name  of  John  H. 
Croxton  for  supreme  judge,  contestee  for  district  judge,  Quit- 
man Brown  for  district  attorney,  and  other  candidates. 

It  is  claimed  that  about  150  ballots  in  said  four  counties, 
of  which  100  were  in  the  county  of  Yuma,  were  erroneously 
counted,  certified,  and  returned  as  votes  cast  for  contestee  for 
the  office  of  judge  of  the  thirteenth  judicial  district;  that 
said  ballots  were  marked  by  said  electors  at  said  election  only 
by  a  cross,  in  ink,  under  the  device,  "Cottage  Home";  that 
there  was  no  other  mark  to  indicate  that  said  voters  desired 
to  vote  for  contestee;  that  all  the  other  ballots  which  were 
counted,  certified,  and  returned  for  contestee  were  marked 
by  a  cross  against  his  name,  as  printed  under  the  device, 
"Cottage  Home,"  and  not  under  the  emblem  or  device,  "The 
Emblem  of  Justice,"  as  was  the  case  with  the  county  of  Wash- 
ington. It  is  further  alleged  that  the  state  board  of  canvass- 
ers certified  as  the  result  of  the  returns  submitted  to  them 
that  contestee  received  a  plurality  of  two  votes. 

The  position  of  contestor  with  reference  to  the  150  ballots 
with  the  device,  "Cottage  Home,"  is,  that  said  ballots  should 
not  have  been  counted  for  contestee,  since,  under  the  law,  it  is 
claimed  that  there  was  no  possible  way  of  voting  for  him  ex- 
cept by  placing  a  cross  near  the  device,  "  Emblem  of  Justice," 
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or  by  a  cross  to  the  right  of  his  name.  If  this  position  can  be 
maintained,  it  follows  that  contestor  is  shown  to  have  been 
elected,  regardless  of  those  allegations  of  the  complaint  which 
relate  to  certain  other  alleged  irregularities. 

In  support  of  the  position  taken  by  contestor,  our  attention 
is  directed  to  the  provisions  of  section  18  of  the  act;  the  argu- 
ments based  upon  this  section  being,  that  the  nominations  of 
Glynn  and  Brown  constituted  a  single  set  of  nominations; 
that  the  persons  who  filed  the  certificate  selected  a  name 
and  also  a  device,  and  nominated  a  candidate  for  district 
judge,  and  a  candidate  for  district  attorney,  and  no  other 
candidates;  while  those  who  placed  in  nomination  John  H. 
Croxton  selected  a  difTerent  device  and  a  difl'erent  name,  both 
said  device  and  name  being  quite  dissimilar  from  that  selected 
by  the  Glynn  and  Brown  convention. 

It  is  said  that  there  is  absolutely  nothing  in  the  statute 
which  justified  the  placing  of  the  name  of  Glynn  or  Brown  in 
the  list  or  set  of  nominations  with  the  name  of  John  H.  Crox- 
ton under  the  device,  "  Cottage  Home."  The  argument  further 
proceeds  to  assume  that  for  the  purposo  of  preventing  the  put- 
ting in  one  list  of  nominations  for  different  oflices  made  at 
different  times  and  by  different  persons  not  connected  by 
party  ties,  the  statute  expressly  provided,  when  there  is  no 
nominee  of  any  party,  or  set  of  nominations,  a  blank  shall  be 
left  under  said  office.  It  is  said,  therefore,  that  under  the 
device, "  Cottage  Home,"  and  under  the  name  of  John  H.  Crox- 
ton as  candidate  for  supreme  judge,  a  blank  should  have  been 
left  for  district  judge  and  for  district  attorney,  no.nominations 
having  been  made  for  either  of  said  offices  by  the  persons  who 
nominated  John  H.  Croxton,  or  by  any  persons  who  selected 
the  device,  "  Cottage  Home." 

If  the  contention  of  counsel  be  correct,  and  if  jt  be  admitted 
that  these  names  were  improperly  printed  upon  certain  bal- 
lots, does  it  follow  that  such  ballots,  after  having  been  voted, 
should  not  be  counted  for  the  person  for  whom  they  were  cast? 

An  examination  of  the  statute  shows  that  provisions  for 
the  correction  of  certain  defects  and  irregularities  are  therein 
made.  By  section  13  of  the  act  it  is  provided  that  certificates 
shall  be  deemed  valid,  unless  written  objection  be  filed  within 
a  time  fixed,  and  that  when  such  objections  are  filed  the  can- 
didates shall  be  notified  of  the  same.  It  further  provides 
that  the  officer  with  whom  the  certificate  is  filed  shall  pass 
upon  the  validity  of  the  objection  made,  and  that  his  decision 
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shall  be  final;  and  in  case  any  objection  shall  be  sustained^ 
the  certificates  may  be  amended  or  a  new  certificate  filed. 

In  considering  this  phase  of  the  present  controversy,  we 
have  to  do  more  particularly  with  another  section,  and  refer 
to  section  13  merely  for  the  purpose  of  showing  the  liberal 
tenor  of  the  act,  so  far  as  the  voter  is  concerned.  In  section 
20  it  is  provided  that  whenever  it  shall  appear  by  affidavit  ol 
a  candidate  or  his  agent  that  an  error  or  omission  has  oc- 
curred in  the  publication  of  the  names  or  description  of  can- 
didates nominated  for  office,  or  in  the  printing  of  the  sample 
or  official  ballots,  the  district  or  county  court  ma}' correct  such 
error.  By  this  section  it  is  further  provided  that  the  county 
clerk,  city  clerk,  or  town  clerk,  as  the  case  may  be,  may,  on 
his  own  motion,  correct,  without  delay,  any  error  in  all  ballots 
which  he  or  they  may  discover,  or  which  shall  be  brought  to 
his  notice,  and  which  can  be  corrected  without  interfering  with 
the  timely  distribution  of  the  ballots.  By  other  sections  it  is 
provided  that  the  name  of  every  candidate  whose  name  has 
been  properly  certified  shall  be  on  one  and  the  same  ballot; 
that  sample  ballots  shall  be  in  the  counts  clerk's  possession 
eeven  days  before  election,  subject  to  public  inspection,  and 
oflScial  ballots  four  days  before  election.  It  is  also  provided 
for  posting  of  sample  ballots,  etc. 

An  examination  of  these  sections  will  show  that  the  legis- 
lature has  made  ample  provision  for  the  correction  of  ballots 
prior  to  the  election;  and  it  would  seem  to  be  the  duty  of 
candidates  to  make  such  objections  in  seasonable  time.  It  i» 
believed  that  it  would  not  be  in  the  interests  of  a  fair  expres- 
Bion  of  the  will  of  the  people  to  allow  a  candidate  to  lie  by  and 
not  point  out  such  objections  as  he  may  have  to  the  form  of" 
the  ballot  until  after  the  election  has  been  held.  If  this  be 
true,  contestor  should  have  spoken  before  the  election.  The 
fundamental  object  of  all  election  laws  is  the  freedom  and  pu- 
rity of  the  ballot.  It  is  to  be  observed  that  the  voter  has  na 
control  whatever  over  the  publication  of  the  names  of  candi- 
dates or  the  form  of  the  ballots.  If,  for  some  defect  in  these 
particulars,  the  ballot  must  be  rejected,  the  door  would  be  open 
to  fraud.  To  defeat  the  will  of  the  people,  it  would  only  be 
necessary  to  have  the  county  clerk  furnish  the  electors,  or 
some  of  them,  with  tickets  slightly  variant  from  those  pre-^ 
scribed  by  law.  It  would  seem  to  be  the  purpose  of  this  sec- 
tion to  give  the  opposing  candidate  ample  opportunity  to  see 
that   his   opponent's    name  was    not   upon   an   unauthorized 
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ticket,  or  under  a  device  to  the  use  of  which  he  was  not  en- 
titled. We  do  not  think  that  those  decisions  which  have 
been  cited,  holding  that  all  provisions  of  the  statutes  are 
mandatory,  and  that  ballots  should  be  rejected  that  are  not 
in  all  particulars  in  conformity  to  the  requirements  of  the 
act,  are  entitled  to  much  weight,  in  view  of  the  provisions  of 
this  act.  In  order  to  make  such  decisions  controlling,  it 
should  appear  that  the  provision  for  objection  and  amend- 
ment was  equally  as  liberal  in  those  states  as  under  our  stat- 
ute. It  may  be  said  that  all  provisions  of  such  laws  are 
mandatory  in  the  sense  that  they  place  a  duty  upon  those  who 
come  within  their  terms.  But  it  does  not  follow  that  an  elec- 
tion should  be  invalidated  because  of  every  departure  on  the 
part  of  public  officers  from  the  terms  of  the  act:  Boioers  v. 
Smith,  Mo.,  Nov.,  1891;  17  S.  W.  Rep.  761.  We  do  not  feel  at 
liberty  to  place  a  narrow  construction  upon  this  act.  To  over- 
throw the  expressed  will  of  a  large  number  of  voters  for  no 
fault  of  theirs,  as  we  are  asked  to  do,  would  be  to  defeat  the 
purpose  of  all  election  laws,  which  is  to  obtain  a  full  and  fair 
expression  of  the  wishes  of  the  voters:  Kellogg  v.  Hickman^ 
12  Col.  256.  ^ 

Something  is  predicated  upon  the  fact  that  certain  voters 
put  a  cross  opposite  the  name  of  Glynn  upon  the  tickets 
claimed  to  be  irregular.  This  was  necessary,  under  the  stat- 
ute, whenever  a  voter  did  not  wish  to  vote  for  all  the  names  in 
a  particular  set  of  "  nominations." 

If  he  desired  to  vote  the  entire  ticket,  it  was  only  necessary 
for  him  to  put  a  cross  near  the  emblem,  but  if  there  was  the 
name  of  a  single  candidate  he  did  not  wish  to  vote  for  in- 
cluded in  the  list,  he  was  practically  compelled  to  check  the 
name  of  every  candidate  voted  for,  in  order -that  his  ballot 
might  not  be  counted  for  the  candidate  falling  under  his  dis- 
pleasure. It  affirmatively  appears  from  this  petition  that  all 
tickets  voted  had  printed  thereon  in  parallel  columns  the 
names  of  Glynn,  Allen,  and  Skelton.  Now,  if  the  voters,  by 
putting  a  cross  near  the  emblem  upon  the  People's  ticket,  did 
not  thereby  intend  to  vote  for  all  the  candidates  whose  names 
were  beneath,  including  Glynn's,  we  would  certainly  have 
found  a  cross  opposite  the  name  of  the  opposing  candidates, 
Allen  or  Skelton,  according  as  the  choice  of  the  voter  may 
have  fallen  upon  the  one  or  the  other  of  these.  It  is  certainly 
unreasonable   to   suppose,  as   the   argument   assumes,   that 
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voters  to  the  number  of  150  did  not  wishto  vote  for  any  can- 
didate for  this  important  office. 

There  is  no  basis  for  any  claim  of  fraudulent  intent  on  the 
part  of  the  county  clerks,  or  either  of  them;  on  the  contrary, 
it  appears  that  Glynn  was  put  in  nomination  by  an  indepen- 
dent party,  and  that  he  ran  against  the  nominees  of  both  of 
the  old  parties,  to  wliich  parties  the  clerks  owed  allegiance. 
For  failure  to  publish  the  names  of  candidates  as  required, 
and  for  violations  of  the  statute  with  reference  to  the  printing 
of  tickets,  severe  penalties  are  prescribed  by  the  act.  Under 
these  circumstances  we  do  not  believe  that  the  court  would  be 
justified  in  rejecting  these  150  ballots  because  of  the  failure 
of  the  county  clerks  to  make  the  proper  publication,  or  for 
the  reason  that  they  improperly  printed  the  name  of  contestee 
under  the  device,  "  Cottage  Home."  The  case  of  Bowers  v. 
Smith,  Mo.,  Nov.,  1891,  is  strictly  in  point.  In  that  case  the 
Union  Labor  party,  not  having  polled  the  requisite  vote  in  the 
next  preceding  election,  was  not  entitled,  as  a  party,  to  put  a 
ticket  in  the  field.  A  ticket  having  been  nominated,  how- 
ever, duly  certified,  and  ballots  printed  and  furnished  to 
voters  with  such  nominations,  the  court  held  that  objection, 
because  of  insufficiency  of  votes  at  the  previous  election,  must 
be  made  before  such  ballots  were  polled,  and  not  afterward. 

There  is  but  one  other  matter  reached  by  this  motion.  It 
is  alleged  in  the  complaint  that  the  contestor  was  duly  ap- 
pointed to  the  office  of  district  judge  by  the  governor,  and 
that  he  was  the  qualified  and  acting  district  judge  at  the  time 
contestee  assumed  to  discharge  the  duties  of  said  office.  This 
being  an  election  contest,  pure  and  simple,  and  not  a  proceed- 
ing in  the  nature  oi  quo  warranto  under  the  code,  no  question 
as  to  contestor  Allen's  right  to  hold  over  under  the  original 
appointment  can  be  considered.  And  for  the  reasons  already 
given,  paragraphs  12  to  15,  inclusive,  will  be  stricken  out. 
Paragraphs  16  to  17  being  properly  in  the  complaint,  the  mo- 
tion as  to  these  paragraphs  will  be  overruled. 

UPON   PETITION    FOB   A    REHEARING. 

Per  Curiam.  The  petition  for  a  rehearing  in  this  case  is 
supported  by  an  able  and  exhaustive  argument,  which  we 
have  carefully  considered. 

As  a  result  of  our  examination,  we  are  convinced  of  the  cor- 
rectness of  the  views  announced  in  the  original  opinion,  and 
of  the  result  then  reached. 
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Counsel  insist  that  "150  ballots"  should  not  be  counted  for 
Glynn,  because  of  the  errors  of  the  public  officers  charged 
with  the  duty  of  providing  the  ballots.  These  errors,  without 
doubt,  arose  from  the  fact  that  the  People's  Party  in  the  thir- 
teenth judicial  district  selected  a  different  emblem  from  the 
one  chosen  by  the  state  convention  of  the  "  People's  Party  for 
Colorado,"  and  the  county  clerks,  through  inadvertence, 
caused  the  official  tickets  to  be  printed  without  reference  to 
such  different  emblems. 

Is  it  possible  that  by  any  refinement  of  reasoning  this  posi- 
tion of  counsel  can  be  shown  to  be  right,  —  that  the  ballots  of 
150  legal  voters  can  be  rejected  for  what,  at  most,  are  but  ir- 
regularities on  the  part  of  public  officials,  and  the  expressed 
will  of  the  voters  of  the  district  be  thereby  thwarted? 

In  speaking  of  this  action  of  the  clerks  as  an  irregularity 
merely,  we  do  so  advisedly;  for,  aside  from  the  distinction 
attempted  to  be  drawn  between  the  name  "The  People's 
Party  "  and  "  The  People's  Party  for  Colorado,"  the  only  rea- 
son assigned  for  the  rejection  of  these  ballots  is,  that  the  name 
of  Glynn  was  printed  and  voted  under  a  device  to  the  use  of 
which  he  was  not  entitled.  As  to  the  first  objection,  it  is  ap- 
parent that  both  conventions  were  conventions  of  the  People's 
party,  and  the  addition  of  the  words  "for  Colorado,"  in  the 
one  instance,  is  quite  immaterial.  And  as  to  the  diflference 
in  the  emblems  or  devices  chosen,  it  is  not  clear  that  Glynn 
was  not  as  much  entitled  to  have  his  name  printed  under  the 
one  chosen  by  the  state  convention,  and  adopted  by  the  ma- 
jority of  the  county  clerks,  as  under  the  one  selected  by  the 
convention  held  in  the  thirteenth  judicial  district.  Counsel 
say  that  since  the  year  1883  ballots  with  a  designated  head- 
ing containing  names  not  belonging  thereon  have  been  de- 
nounced as  fraudulent,  and  the  counting  of  such  names 
prohibited  by  statute;  and  our  attention  is  called  to  the  fol- 
lowing provision: — 

"When  a  ballot  with  a  certain  designated  heading  contains 
printed  thereon  in  place  of  anotiier  name  not  found  on  the 
regular  ballot  having  such  heading,  such  name  shall  be  re- 
garded by  the  judges  as  having  been  placed  thereon  for  the 
purpose  of  fraud,  and  such  ballot  shall  not  be  counted  for  the 
name  so  found":  Sess.  Laws  1883,  p.  187. 

It  is  conceded  that  this  statute  was  repealed  at  the  Inst 
session  of  the  legislature,  and  prior  to  the  time  of  holding  the 
election  under  consideration.     The  repeal  furnishes  a  stroiig 
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argument  against  the  deduction  of  counsel,  unless  it  can  bo 
shown  that  some  provision  similar  in  effect  has  been  enacted 
in  Ueu  thereof. 

The  provision  of  the  new  statute  relied  upon  as  accomplish- 
ing the  same  result  as  the  former  statute  is  found  in  section 
18,  and  reads  as  follows:  "When  there  is  no  nominee  in  any 
particular  set  of  nominations,  a  blank  shall  be  left  under  said 
oflSce."  This,  in  our  judgment,  falls  far  short  of  the  declara- 
tion contained  in  the  repealed  statute.  It  would  have  been  a 
very  simple  matter  for  the  legislature  to  have  provided  that 
ballots  like  those  used  in  this  instance  should  not  be  counted, 
or  that  names  found  in  lists  where  they  do  not  belong  should 
be  rejected.  This  has  not  been  done.  Moreover,  it  has  been 
held  that  when  the  wording  of  a  statute  has  been  radically 
changed,  the  change  of  language  indicates  a  change  of  intent 
on  the  part  of  the  legislature:  Heinssen  v.  State,  14  Col.  228. 

Again,  the  reason  for  the  repeal  of  the  provision  of  the  for- 
mer statute  is  obvious.  At  the  time  of  its  enactment  the 
printing  of  tickets  was  not  under  the  direction  of  the  public 
officers.  Any  person  might  procure  tickets  to  be  printed  con- 
taining such  names,  and  such  names  only,  as  he  chose  to  have 
placed  thereon.  Frequently  "mixed  tickets"  were  procured 
and  secretly  kept  until  the  day  of  the  election,  and  then  sub- 
stituted for  the  regular  tickets,  and  the  voters,  no  doubt,  often 
deceived  thereby.  Under  the  new  law,  as  we  have  seen,  the 
printing  of  all  tickets  is  under  the  direction  of  public  officers. 

Moreover,  by  section  17  of  the  present  act,  sample  ballots 
are  required  to  be  printed  and  in  the  possession  of  the  officers 
charged  with  the  duty  of  preparing  such  ballots  seven  daya 
before  the  election,  subject  to  public  inspection.  Ample  pro- 
vision is  alpo  made  for  the  posting  of  such  ballots  in  each 
precinct.  Under  these  circumstances  the  chances  for  deceiv- 
ing the  voter  are  reduced  to  the  minimum. 

In  order  to  show  that  in  our  former  opinion  we  made  no 
unwarrantable  deduction  from  the  opinion  of  the  supreme 
court  of  Missouri  in  the  case  of  Bowers  v.  Smith,  Mo.,  Nov., 
1891,  it  is  only  necessary  for  us  to  quote  the  following  passage 
from  the  Missouri  court:  "  It  must  have  been  already  noted 
that  the  questioned  act  of  the  county  clerk  consisted  of  ad- 
mitting names  to  the  official  ballot,  not  of  excluding  any. 
There  is  a  substantial  difference  in  principle  between  admit- 
ting and  excluding  such  names.  Under  the  latest  English 
act  before  us,  the  ruling  of  such  officers  admitting  nominees 


316  Allen  v.  Glynn.  [Col. 

to  the  official  ballot  are  declared  to  be  final,  but  rulings  de- 
nying sucli  right,  when  claimed,  are  subject  to  review  by  com- 
petent outside  authority.  The  error  of  the  oflScer,  if  any  there 
be,  is  vastly  different,  in  its  practical  consequences,  when  he 
thereby  admits  another  name  on  the  ticket,  from  his  error  in 
rejecting  a  nominee.  In  our  statute  it  is  provided  that  'when- 
ever it  shall  appear  by  affidavit  that  an  error  or  omission  has 
occurred  in  the  publication  of  the  names  or  description  of  can- 
didates nominated  for  office,  or  in  the  printing  of  the  ballots, 
the  circuit  court  of  any  county,  or  the  judge  thereof  in  vaca- 
tion, or  if  the  circuit  judge  is  then  absent  from  the  county  a 
judge  of  the  county  court,  may,  upon  application  by  any  elec- 
tor, by  order,  require  the  clerk  of  the  county  court  to  correct 
such  error,  or  to  show  cause  why  such  error  should  not  be 
corrected':  Rev.  Stats.  1889,  sec.  4778.  In  accordance  with 
the  spirit  of  the  law  prevailing  in  this  country  respecting  pop- 
ular elections,  we  think  it  should  be  held  that  where  a  candi- 
date for  public  office  causes  no  timely  objection  to  be  made, 
as  required  by  the  section  quoted,  he  must  be  regarded  as 
having  waived  any  objection  that  may  exist  to  the  presence 
on  the  official  ballots  of  names  not  properly  entitled  to  be 
there." 

As  to  the  argument  that  these  views  would  entail  upon  each 
candidate  the  necessity  of  visiting  each  precinct  in  his  terri- 
tory for  the  purpose  of  making  an  examination  of  the  official 
ballots,  we  answer,  that  until  there  is  a  decided  change,  the 
zeal  of  those  holding  antagonistic  political  opinions  may  be 
safely  relied  upon  to  expose  any  error  in  the  printing  of  tick- 
ets, whereby  voters  would  be  liable  to  be  misled.  It  must  be 
presumed  that  public  officers  charged  with  the  conduct  of 
elections  will  act  honestly;  and  while  it  may  not  be  possible 
to  provide  absolutely  against  fraud,  we  believe  that  experi- 
ence will  show  that  the  views  heretofore  announced  will  ad- 
vance the  cause  of  ballot  reform  in  this  state. 

The  petition  for  a  rehearing  will  be  denied. 

Mr.  Justick  Helm  dissented  from  the  conclusion  reached  by  a  majority 
of  the  court,  and  in  so  doing  laid  particular  stress  upon  that  portion  of  the 
election  law  under  discussion  which  provides  that  all  lists  of  nominations 
regularly  made  and  certified,  whether  by  convention  or  petition,  shall  be 
printed  in  separate  columns  upon  a  single  ballot,  and  that  when  no  candidate 
is  selected  for  a  given  office  a  blank  shall  be  left  upon  the  ballot  under  tha 
name  of  the  office.  The  statute  guarantees  to  every  voter  that  every  name 
upon  a  particular  list  printed  upon  the  ballot  represents  a  candidate  regu< 
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larly  chosen  by  the  party  whose  name  and  emblem  heads  the  list.  *'  If 
Democratic  in  principle,  he  has  a  right  to  rely  upon  the  fact  that  the  names 
of  candidates  found  on  the  ticket  under  the  title  *  Democratic  Party,'  and 
under  the  emblem  adopted  by  that  party,  are  the  regular  nominees  of  the 
party.  Every  line  of  the  statute  bearing  upon  the  subject  sanctions  this 
view.  But  if,  despite  such  a  disregard  of  the  law  as  is  alleged  in  this  case, 
the  vote  can  be  efifective,  the  statute  upon  which  the  voter  relies  is  grossly 
misleading,  and  becomes  potent  in  accomplishing  a  dangerous  and  wicked 
deception,  .  .  .  as  it  constitutes  a  fraud  in  law  which  tends  to,  and  in  all 
probability  did,  deceive  voters." 

*'The  case  should  be  considered  precisely  as  if  the  illegality  had  resulted 
from  placing  the  name  of  a  Republican  nominee  in  the  list  of  Democratic  can- 
didates and  under  the  Democratic  emblem,  or  by  inserting  the  name  of  a 
'  Prohibition  *  nominee  by  petition  in  a  list  of  People's  party  candidates 
also  named  by  petition  and  under  the  People's  party  emblem.  And  the 
principle  involved  would  be  in  no  wise  dififerent  if  the  name  thus  illegally 
placed  in  the  wrong  list  were  substituted  for  that  of  a  regular  nominee,  in- 
stead of  filling  a  space  which  the  statute  imperatively  commands  to  be  left 
vacant. 

"  Such  illegal  acts,  whether  intentional  or  unintentional,  as  are  here  de- 
tailed will,  if  tolerated,  open  wide  the  very  door  to  fraud  the  legislature 
sought  to  close.  Not  only  is  the  candidate  who  might  otherwise  be  chosen 
cheated  out  of  his  election,  but  above  and  beyond  this  circumstance,  and  of 
vastly  greater  public  importance,  is  the  consideration  that  by  tkis  means 
this  honest  voter  himself  is  also  grossly  defrauded.  I  do  not  forget  that  the 
opinion  of  the  court  assumes  that  the  conclusion  there  reached  tends  to  pro- 
mote the  interests  of  the  voter.  The  reason  given  for  the  assumption  is, 
that  under  a  different  view  '  to  defeat  the  will  of  the  people,  it  would  be 
only  necessary  to  have  the  county  clerk  furnish  the  electors,  or  some  of  them, 
with  tickets  slightly  variant  from  those  prescribed  by  law.'  With  all  due 
respect  to  the  learning  of  my  worthy  and  able  associates,  I  ask,  what  is  '  the 
will  of  the  people'?  and  how  is  that  will  disclosed?  I  contend  that  when  the 
voter,  either  by  fraud  or  negligence,  is  led  to  vote  for  a  candidate  he  does 
not  intend  to  favor,  his  will  is  not  declared;  on  the  contrary,  that  his  vote 
is  made  to  express  a  choice  directly  in  conflict  with  his  will.  Neither  does 
it  follow  that  if  my  position  in  this  regard  be  maintained,  all  tickets  *  slightly 
variant  from  those  prescribed  by  law '  would  be  thrown  out.  There  are, 
doubtless,  minor  directions  in  the  statute  which  are  not  so  mandatory  as  that 
a  non-compliance  therewith  will,  in  contests  after  the  vote  has,  without  ob- 
jections, been  cast  and  counted,  require  that  such  vote  be  disregarded.  But 
it  is  clear  that  the  subject  with  which  we  are  now  dealing  does  not  constitute 

one  of  these  minor  features In  this  connection  I  desire  to  emphasize 

the  fact  that  the  entire  ballot  would  not  be  rejected.  When  the  voter  has 
declared  his  intent  by  placing  a  mark  near  the  emblem,  his  vote  counts  for 
all  the  names  properly  on  the  list  beneath  that  emblem.  Each  and  every 
candidate  for  whom  he  intended  to  vote  receives  the  full  benefit  of  his  ballot. 
His  action  is  only  disregarded  as  to  the  name  illegally  printed  in  the  list, 
the  name  of  the  candidate  for  whom  the  legal  presumption  obtains,  in  view 
of  the  statute,  that  he  did  not  intend  to  vote.  No  vote  intentionally  givea 
is  thrown  out.  The  court  simply  refuses  to  count  a  vote  the  elector  did  not 
intend  to  cast." 

"The  opinion  filed  does  not  deny  the  fact  that  contestee's  name  was  ille- 
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gaily  printed  in  a  list  of  names,  and  under  an  emblem  where  it  did  not  be- 
long. But  it  is  claimed  that  because  contestor  did  not  have  the  official 
ballot  in  the  four  counties  where  the  illegality  existed  corrected  before  the 
election,  he  shouM  not  now  be  heard  to  complain;  that  is  to  say,  the  opinion, 
in  effect,  holds  that  the  duty  is  imposed  upon  each  and  every  candidate  for 
office,  not  only  to  see  that  his  own  name  is  correctly  printed  in  the  proper  list, 
but  also  to  see  that  his  opponent's  name  is  not  fraudulently,  ignorantly,  or 
negligently  placed  in  the  wrong  column.  A  candidate  for  office  on  the  state 
ticket  must,  at  his  peril,  see  that  in  every  one  of  the  fifty-five  counties  of  the 
state  no  illegality  of  this  kind  in  favor  of  his  opponent  exists. 

"  Waiving  for  a  moment  the  important  consideration  of  fraud  upon  voters, 
I  observe  that  such  a  burden  should  not  be  imposed  upon  the  candidates, 
unless  it  be  sanctioned  by  plain  statutory  authority.  For  this  authority 
reference  is  made  to  sections  17  and  20  of  the  election  statute.  Section  17, 
among  other  things,  provides  for  the  preparation  of  sample  official  ballots 
by  the  county  clerk  in  each  county,  which  are  kept  subject  to  inspection 
during  seven  days  preceding  the  election.  By  section  20,  provision  is  made 
that  a  candidate,  or  his  agent,  may  have  any  'error  or  omission*  in  the 
official  ballot  corrected;  it  is  also  made  the  duty  of  the  county  clerk,  on  his 
own  motion,  to  rectify  any  imperfections  he  may  himself  discover,  or  that  may 
otherwise  be  brought  to  his  attention.  Upon  these  provisions  alone  is  re- 
liance placed  for  the  declaration,  in  eflfect,  that  because  contestor  did  not  dis- 
cover and  complain  of  the  illegality  before  the  election,  he  has  waived  the 
right  to  be  now  heard. 

"Undoubtedly,  a  candidate  who  discovers,  by  means  of  the  sample  ballot 
thus  exhibited,  that  his  opponent's  name  is,  through  mistake  or  fraud, 
printed  in  a  list  where  it  should  not  be,  may  object,  and  have  a  proper  cor- 
rection made.  But  I  find  no  intimation  that  if  he  fails  to  discover  the  '  error 
or  omission,*  whereby  such  a  wrong  upon  himself  and  the  voter  is  perpe- 
trated, he  shall  be  held  to  have  waived  the  objection.  If  the  legislature  had 
intended  the  latter  result  to  follow,  such  intent  would  have  been  plainly 
expressed.  This  observation  is  founded  upon  a  well-known  rule  of  construc- 
tion, and  its  present  applicability  is  vindicated  by  the  language  employed  in 
a  preceding  provision  of  the  same  act.  Section  13  declares  that  '  all  certifi- 
cates of  nomination  which  are  in  apparent  conformity  with  the  provisions  of 
this  act  shall  be  deemed  to  be  valid,  unless  objection  thereto  shall  be  duly 
made  in  writing  within  three  days  after  the  filing  of  the  same.*  It  then  proN 
vides  the  procedure  for  investigating  such  objections,  and  also  for  curi/ig 
defects.  It  thus  appears  that  the  precaution  was  taken  by  the  framers  of 
the  law  to  state  a  waiver  should  follow  the  omission  to  interpose  timely 
written  objections  to  certificates  of  nominations;  and  this  precaution  relates 
to  a  matter  obviously  of  far  less  importance  than  the  careful,  accurate,  and 
honest  preparation  of  official  ballots. 

•'The  preparation  of  official  ballots  by  public  officers  is  an  important  fea- 
ture of  the  new  act.  It  is  strictly  in  line  with  the  legislative  endeavor  other- 
wise shown  by  the  act  to  prevent  fraud  and  deception  upon  the  voter.  The 
trouble  and  expense  thus  incurred  will  be  vastly  more  than  compensated  by 
the  result,  provided  the  law  in  this  regard  be  intelligently  and  honestly 
executed.  But  when  the  statutory  directions  are  disobeyed,  when,  either 
dishonestly  or  negligently,  illegal  ballots  are  prepared,  and  when  such  dis- 
obedience and  illegality  result  in  deceiving  the  voter,  the  beneficent  legis- 
lative design  is  nullified.  I  cannot  believe  that  the  will  of  the  legislature 
can  be  thus  defied,  and  the  interests  of  the  voter  be  thus  sacrificed,  with  im* 
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pnnity.  To  say  that  because  the  government  has  undertaken  to  prepare  a 
ballot  for  the  voter's  use,  though,  through  disobedience  of  law,  this  ballot 
becomes  an  instrument  of  fraud,  he  shall  have  no  redress,  and  the  candidate 
fraudulently  benefited  shall  /eap  the  fruits  of  the  fraud,  would,  in  my  juilg- 
ment,  be  a  most  impotent  and  indefensible  position  and  conclusion.  The 
opinion  of  the  court  mentions  provisions  relating  to  the  punishment  of  ofiB« 
cers  charged  with  misconduct  in  the  preparation  of  ballots  and  the  conduct* 
ing  of  elections.  Such  provisions  there  are,  and  the  statute  would  indeed 
be  weak  without  them.  But  they  are  not  sufficient.  They  are  not  intended 
or  expected  to  redress  wrong  like  the  one  now  charged;  their  office  is  to 
prevent  a  perpetration  of  the  wrong,  and  to  prevent  its  repetition  if  perpe- 
trated. The  punishment  of  an  officer  who  ignorantly  or  dishonestly  connives 
at  the  preparation  of  a  fraudulent  ballot,  while  the  party  in  whose  interest 
the  fraud  is  perpetrated  reaps  the  benefit  thereof,  falls  short  of  satisfying 
the  requirements  of  justice  or  law.  Such  punishment  is  inadequate  satisfac- 
tion to  the  man  who  would  have  been  lawfully  elected  but  for  the  fraud; 
and  it  is  even  poorer  satisfaction  to  the  voter  who  has  been  fraudulently 
induced  to  cast  a  ballot  contrary  to  his  intention.  I  do  not  think  these  pro- 
visions, always  difficult  as  they  are  to  enforce,  will  have  the  effect  of  avert- 
ing the  injustice  and  wrong  above  referred  to,  and  of  preventing  the  opinion 
filed  from  practically  destroying  the  usefulness  of  one  of  the  most  important 
and  beneficent  features  of  the  statute."  It  will  be  observed  that  the  decis- 
ion in  the  principal  case  iS,  impliedly  at  least,  in  conflict  with  Eaton  r. 
Broton,  96  Cal.  371,  ante,  p.  225,  in  this,  that  it  proceeds  upon  the  assump- 
tion that  the  legislature  may  provide  for  heading  ballots  with  the  names  of 
political  parties,  and  may  authorize  a  voter  to  vote  for  all  the  candidates  of 
a  party  by  putting  a  single  cross  opposite  the  name  of  such  party,  while  the 
courts  of  .California  do  not  permit  ballots  to  be  headed  with  the  name  of  any 
political  party,  holding  that  the  nominees  of  such  parties  must  submit  to  be 
voted  for  in  the  same  manner  as  other  candidates. 

Elections  —  Ballots  —  Irregularity  —  Waiver.  —  If  tinted  paper  be 
selected  by  the  secretary  of  state  and  furnished  for  ballot  paper,  ballots 
printed  upon  it  are  lawful,  and  must  be  counted:  State  v.  Wolf,  17  Or.  119; 
People  V.  Kilduff,  15  111.  492;  60  Am.  Dec.  769,  and  note.  Where  the  county 
court  has  ordered  a  stock  law  submitted  to  the  electors  at  a  general  election, 
their  votes  for  or  against  it,  written  upon  the  ballots,  do  not  render  such 
ballots  fraudulent:  Oumm  v.  Hubbard,  97  Mo.  311;  10  Am.  St.  Rep.  312. 
See  also  Kreitz  v.  Behrensmeyer,  125  111.  141;  8  Am.  St.  Rep.  349,  and  note. 

Elections  —  Effect  of  Errors  of  Election  Officers.  —  Irregularities 
of  election  officers,  or  their  failure  to  observe  some  directory  provision  of  the 
law,  does  not  vitiate  the  election:  Parvin  v.  Wimberg,  130  Ind.  561;  30  Am. 
St.  Rep.  254,  and  note. 

Elections  —  Method  of  Votinq  under  Australian  Ballot  Law.  — 
An  elector  voting  under  the  Australian  system  must  indicate  his  choice  by 
stamping  one  of  the  squares  of  his  ballot;  he  must  not  stamp  it  elsewherei 
Pomn  v.  Wimberg,  130  Ind.  561;  30  Am.  St.  Rep.  254. 
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[17  Colorado,  448.]« 

PLBAmNGS,  Amendments  of.  —  Power  to  allow  amendments  to  pleadings 
is,  in  a  large  degree,  in  the  discretion  of  the  court,  and  should  be  liberally 
exercised,  in  the  furtherance  of  justice;  but  when  an  application  to  amend 
is  resisted,  it  should  not  be  granted,  except  upon  good  cause  shown,  and 
upon  such  terms  as  the  justice  of  the  particular  case  may  require. 

Waters  —  Rights  of  Prior  Appropriator  against  Diversion.  — A  party 
entitled  to  the  prior  right  to  use  the  water  of  a  stream  cannot  identify 
certain  specific  water  as  his  while  running  in  the  stream,  unless  he  can 
show  that  he  is  entitled  to  all  of  such  water.  So  long  as  he  is  able  to 
secure  the  full  amount  of  water  to  which  he  is  entitled,  he  cannot  com- 
plain that  some  other  person,  higher  up  the  stniam,  is  diverting  its 
waters. 

Waters  —  Rights  of  Prior  Appropriator  against  Diversion  —  Joinder 
of  Parties.  —  A  party  who  is  entitled,  by  right  of  prior  appropriation,  to 
the  use  of  the  water  from  a  natural  stream  is  entitled  to  have  such  pri* 
ority  protected  against  the  acts  of  junior  appropriators  to  his  injury, 
whether  such  acts  are  joint  or  several,  and  for  that  purpose  he  is  en- 
titled,  if  necessary,  to  join  them  all  as  defendants  in  one  action. 

Waters  —  Appropriation  —  Right  of  Wat." — In  an  action  involving  a 
contest  between  water  appropriators  as  to  priority  of  right  to  the  use 
of  water,  the  court  may  determine  who  is  entitled  to  a  right  of  way  for 
the  carriage  of  water  through  a  ditch  already  constructed,  although  the 
action  is  not  brought  to  condemn  a  right  of  way  under  the  act  of  emi- 
nent domain. 

JUBT  IN  Equity  Cases  —  iNSTRrcriONS.  —  In  cases  of  equitable  cognizance, 
triable  with  or  without  a  jury,  the  court  may  call  a  jury  to  try  such 
specific  questions  of  fact  as  may  be  presented  to  it,  reserving  to  itself 
the  power  to  make  its  own  findings  upon  consideration  of  the  evidence 
and  the  verdict  of  the  jury,  and  in  such  cases  the  court  may  refuse  to 
give  the  jury  any  instructions. 

Tbial.  —  Separate  Trial  for  Several  Defendants  properly  joined  in 
a  civil  action  cannot  be  claimed  as  matter  of  right,  and  may  be  refused, 
in  the  discretion  of  the  court. 

JoRT —  Right  to  View  Premises.  — It  is  within  the  discretion  of  the  trial 
court  to  grant  or  refuse  a  request  to  have  the  jury  view  the  premises  or 
property  in  litigation  in  a  civil  action  of  equitable  cognizance. 

Jury  in  Equity  Cases  —  SuBMirriNO  Questions  to.  —  The  right  to  have 
certain  questions  of  fact  passed  upon  by  the  jury  in  a  civil  action  of 
equitable  cognizance  is  a  matter  in  the  sound  discretion  of  the  court. 
The  privilege  cannot  be  insisted  upon  ad  libitum,  and  the  number  and 
character  of  the  questions  should  be  controlled  within  reasonable  limits. 

M.  J.  Bartley  and  W.  C.  Kingsley,  for  the  appellants. 

Joseph  W.  Taylor  and  E.  T.  Taylor,  for  the  appellee. 

Elliott,  J.  Error  is  assigned  to  the  action  of  the  court  in 
overruling  the  several  objections  to  the  first  and  second 
amended  complaints. 
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1.  The  process,  pleadings,  and  interlocutory  orders  in  this 
cause  are  exceedingly  voluminous,  extending  through  more 
than  three  hundred  folios  of  the  transcript.  The  record  is 
greatly  complicated  by  amended  pleadings.  Amendments 
tend  to  confusion,  embarrassment,  and  delay  in  the  trial  and 
disposition  of  a  cause,  and  often  occasion  much  inconvenience 
and  expense  to  litigants.  Where  the  amendments  are  numer- 
ous and  lengthy,  tlie  difficulties  are  correspondingly  increased. 

The  power  to  allow  amendments  is  necessarily  intrusted,  in 
a  large  degree,  to  the  discretion  of  the  trial  court,  and  should 
be  liberally  exercised,  in  furtherance  of  justice:  Code,  sec.  75. 
But  when  an  application  to  amend  is  resisted,  it  should  not 
be  granted,  except  upon  good  cause  shown,  and  upon  such 
terms  as  the  justice  of  the  particular  case  may  require.  Ade- 
quate terms  should  be  enforced,  not  merely  as  a  matter  of 
justice  to  the  parties,  but  to  the  end  that  there  may  be  more 
diligence  in  the  preparation  of  causes,  and  the  public  business 
thereby  expedited.  The  rapidity  with  which  lengthy  plead- 
ings and  other  court  papers  may  be  manufactured  (not  pre- 
pared) through  the  agency  of  stenographers  and  type- writers, 
has  tended  of  late  years  to  burden  the  records  of  the  courts 
with  many  crude  and  cumbersome  documents. 

As  the  court  required  plaintiff  to  pay  two  days*  attendance 
of  all  the  witnesses  in  this  case  as  a  condition  to  filing  the 
second  amended  complaint,  we  cannot  say  its  discretion  was 
not  properly  exercised  as  to  the  terms  imposed.  The  objec- 
tion on  the  ground  of  misjoinder  is  not  so  easily  disposed  of. 

2.  Was  there  a  misjoinder  of  parties  defendant  ?  The  de- 
cision of  this  question  involves  a  further  examination  into  the 
subject-matter  of  the  action,  and  particularly  the  situation  of 
the  premises  and  the  claims  of  the  respective  parties  as  shown 
by  the  pleadings. 

The  plaintiff  claims,  among  other  things,  that  in  May,  1883, 
he  was,  and  for  a  long  time  prior  thereto  had  been,  and  still  is, 
the  owner  and  in  possession  of  a  certain  parcel  of  land  in 
Garfield  County,  Colorado;  that  he  first  diverted  and  appro- 
priated water  from  the  Dry  or  West  Fork  of  Elk  Creek  for  the 
irrigation  of  said  land  and  for  domestic  purposes  at  the  date 
aforesaid,  and  has  continued  so  to  do  since  said  time;  that  he 
diverted  the  water  from  said  stream,  and  conveyed  the  same 
to  his  land  by  means  of  a  certain  ditch  originally  constructed 
upon  the  public  domain;  that  while  he  was  using  said  ditch, 
for  the  purposes   aforesaid,  in  April,  1885,  the  dam  which 
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turned  the  water  into  the  head-gate  of  the  ditch  was  washed 
away,  and  the  channel  of  said  stream  was  so  cut  out,  lowered, 
and  otherwise  changed  that  he  was  obliged  to  remove  the 
head-gate  and  extend  the  ditch  up  said  creek,  in  order  to  se- 
cure a  sufficient  flow  of  water  into  said  ditch;  that  between 
May,  1883,  and  April,  1885,  the  defendants  Albert  and  George 
Saint  had  acquired  certain  lands  above  the  land  of  plaintiff 
on  said  ditch  and  stream,  and  that  the  ditch  so  used  by  plain- 
tiff to  carry  water  to  his  premises  extended  across  the  lands 
of  said  Saint  brothers;  that  plaintiff  removed  the  head-gate 
and  extended  the  ditch  across  the  premises  of  the  Saint  broth- 
ers with  their  permission,  without  any  objection  or  hindrance 
from  them  or  either  of  them,  and  that  he  used  the  water  go 
appropriated  through  said  ditch  for  the  years  1885,  1886,  and 
during  the  first  part  of  the  season  of  1887,  and  until  prevented 
by  defendants  herein  from  so  doing;  that  plaintiff  gave  the 
Saint  brothers  permission  to  conduct  water  through  said  ditch 
for  the  irrigation  of  their  lands  on  condition  that  they  would 
use  said  ditch  only  when  the  same  was  not  being  used  by 
plaintiff;  that  the  lands  claimed  and  occupied  by  the  Saint 
brothers  are  situate  up  said  stream  above  the  plaintiff's  land, 
and  that  after  the  appropriation  of  water  through  said  ditch 
by  plaintiff,  the  defendants  William  and  John  Mansfield 
located,  claimed,  and  now  occupy  a  certain  tract  of  land  lying 
up  said  stream,  and  above  the  land  claimed  by  the  Saint 
brothers,  and  above  the  head-gate  of  said  ditch;  that  plaintiff 
has  a  priority  of  appropriation  of  the  waters  of  said  natural 
stream  for  the  irrigation  of  his  said  lands  over  each  and  all 
of  tlie  defendants,  and  that  the  waters  of  said  stream  are  not 
sufficient  for  the  use  of  plaintiff  and  defendants;  that  the  said 
four  defendants  above  named,  well  knowing  the  rights  of  plain- 
tiff, and  disregarding  the  same,  have  diverted  the  water  from 
said  stream,  stopped  the  flow  thereof,  and  are  now  diverting 
and  stopping  the  flow  thereof,  so  that  the  same  cannot  reach 
plaintiff's  premises,  to  the  great  injury  of  the  plaintiff,  etc.; 
that  irreparable  injury  will  be  done  to  plaintiff's  crops,  unless 
defendants  be  restrained,  etc.     Prayer  for  injunction,  etc. 

It  does  not  appear  that  the  Saint  brothers,  or  either  of  them, 
acted,  jointly  or  in  concert  with  the  Mansfield  brothers,  or 
either  of  them,  in  diverting  the  waters  as  charged.  The  Mans- 
field brothers  diverted  the  water  from  the  natural  stream 
above  plaintiff's  head-gate  for  the  purpose  of  irrigating  lands 
their  situate,  while  the  Saint  brothers  diverted  the  water  from 
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the  artificial  stream,  or  ditch,  for  the  irrigation  of  their  own 
lands  upon  a  claim  of  right  to  said  ditch  for  that  purpose. 

Upon  the  facts  as  above  stated,  it  is  earnestly  and  ably  con- 
tended b}'^  counsel  for  appellants  that  there  is  no  joint  liabil- 
ity on  the  part  of  defendants,  even  if  plaintiff  is  entitled  to 
the  prior  right  over  each  and  all  of  them  to  the  use  of  the 
waters  of  the  natural  stream.  Counsel  do  not  cite  authorities 
upon  this  point,  though  general  language  may  readily  be  found 
in  the  text-books  and  in  judicial  opinions  favoring  the  view 
for  which  they  contend.  Such  is  the  purport  of  the  opinion 
in  Keyes  v.  Little  York  etc.  Co.,  53  Cal.  724.  That  case,  how- 
ever, is  not  altogether  analogous  to  the  present;  the  case  of 
Hillrnan  v.  Newington,  57  Cal.  56,  is  more  nearly  analogous; 
but  the  decision  in  the  latter  case  sustains  the  view  that  there 
is  no  misjoinder  of  parties  in  the  present  action.  The  latter 
case  was  decided  in  1880,  and  in  concluding  the  opinion  the 
court  remarked:  "The  case,  so  far  as  we  are  advised,  is  sui 
generis.     No  parallel  case  is  cited  by  either  side." 

In  the  case  of  People  v.  Gold  Run  etc.  Co.,  66  Cal.  149,  56 
Am.  Rep.  80,  decided  in  1884,  it  was  said  that  the  Keyes  case 
"was  practically  overruled  "  by  the  Hillman-Newington  case. 
•  Interference  with  the  prior  right  of  a  party  to  the  use  of 
water  for  irrigation  is  unlike  most  private  injuries,  for  which 
relief  may  be  had  by  injunction.  Priority  of  right  to  the  use 
of  water  from  a  natural  stream  is  a  right  peculiar  in  its  nature, 
A  party  entitled  to  such  priority,  unless  he  can  show  that  he 
is  entitled  to  all  the  water  of  the  natural  stream,  cannot,  in 
the  nature  of  things,  identify  certain  specific  water  as  belong- 
ing to  himself,  while  the  same  is  running  in  the  natural  chan- 
nel. Being  entitled  only  to  a  certain  quantity  of  the  water, 
less  than  the  whole,  it  is  pnly  after  a  proper  diversion  of  such 
quantity  into  his  own  separate  ditch  or  lateral  that  the  prior 
appropriator  can  be  said  to  have  title,  in  kind,  to  the  specific 
water  thus  diverted:  Wheeler  v.  Northern  Colorado  Irr.  Co.,  10 
Col.  587,  588;  3  Am.  St.  Rep.  603.  So  long  as  the  prior  ap- 
propriator is  able  to  secure  the  full  amount  of  water  to  which 
he  is  entitled,  he  will  not  be  heard  to  complain  that  some 
other  person  or  persons,  located  higher  up  the  stream,  are  di- 
verting its  waters. 

3.  Keeping  this  principle  in  view,  it  follows  that  if  plaintiff 
had,  by  " priority  of  appropriation,"  actually  acquired  "the 
better  right "  to  the  use  of  the  water  of  the  natural  stream 
than  either  or  all  of  the  several  defendants,  he  was  entitled  to 
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have  such  priority  protected  against  their  acts,  whether  joint 
or  several,  and  for  that  purpose  was  entitled,  if  necessary,  to 
join  them  all  as  defendants  in  one  action.  Plaintiff  did  not 
claim  a  prior  right  to  the  use  of  all  the  water  in  the  natural 
stream,  and  the  amount  diverted  by  any  single  defendant 
might  not  interfere  with  plaintiff's  use.  Hence  he  might  not 
be  able  to  maintain  an  action  against  any  one  of  the  defend- 
ants separately  for  diverting  the  water.  So  plaintiff  might 
not  be  able  to  show  that  any  two  or  more  of  the  defendants 
acted  jointly  in  diverting  the  water;  nevertheless,  he  might  be 
able  to  show  that  the  result  of  their  several  diversions  in  the 
aggregate  was  to  deprive  him  of  its  use  altogether.  The  joint 
result  of  their  several  acts  would,  under  such  circumstances, 
justify  their  joinder  as  defendants. 

To  illustratp.  let  us  suppose  that  the  natural  flow  of  water 
in  the  West  Fork  of  Elk  Creek  is  only  two  hundred  inches, 
and  that  plaintiff,  as  the  prior  appropriator,  is  entitled  to  one 
hundred  inches  thereof.  Mansfield,  owning  lands  on  said 
stream  above  plaintiff,  diverts  one  hundred  inches  of  the 
water;  Saint,  next  below  Mansfield,  but  still  above  plaintiff, 
diverts  anothei  one  hundred  inches;  thus  it  results  that  plain- 
tiff is  wholly  deprived  of  the  use  of  the  water,  though  he  is 
the  actual  prior  appropriator  thereof.  To  obtain  redress, 
plaintiff  commences  his  action  by  injunction  against  Mans- 
field. The  action  is  resisted;  Mansfield  shows  that  he  leaves 
water  enough  in  the  natural  stream  for  plaintiff;  and  thus 
plaintiff  is  defeated,  unless  he  assumes  the  burden  of  proving 
that  Mansfield's  appropriation  is  junior  to  Saint's,  —  a  matter 
in  which  plaintiff  has  no  interest.  The  same  result  follows  if 
Saint  be  sued  separately;  and  thus  the  party  actually  having 
the  better  right  is  prevented  from  maintaining  it.  To  prevent 
a  failure  of  justice  in  cases  of  this  kind,  the  prior  appropriator 
cannot  properly  be  required  to  assume  any  such  risks  or  bur- 
dens. But  he  may  bring  and  maintain  an  action  jointly 
against  all  parties  junior  in  right  to  himself,  whenever  the 
result  of  their  acts,  either  joint  or  several,  deprives  him  of  his 
better  right  to  the  use  of  the  water,  or  substantially  interferes 
therewith.  He  may  thus  secure  protection  to  his  own  priority, 
and  leave  the  several  junior  appropriators  to  settle  their  rela- 
tive priorities  among  themselves. 

Upon  plaintiff's  theory,  we  have  no  hesitation  in  saying 
that  there  was  no  misjoinder  of  parties  defendant.  The 
theory  of  the  Saint  brothers,  that  they  were  the  owners  of  the 
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ditch,  and  therefore  entitled  to  control  the  same,  to  the  exclu- 
sion of  plaintiff,  must  be  regarded  as  involving  a  question  of 
fact.  The  evidence  upon  such  question  was  conflicting,  and 
the  finding  of  the  trial  court  thereon  cannot  properly  be  dis- 
turbed on  this  appeal. 

4.  Whether  plaintifiF  had  or  had  not  acquired  a  right  of 
way  for  the  irrigation  ditch  across  the  lands  of  the  Saint 
brothers  was  a  question  of  fact  to  be  determined  by  the  trial 
court  upon  the  evidence.  It  is  idle  to  say  that  the  court  could 
not  determine  whether  such  right  of  way  did  or  did  not  exist, 
for  the  reason  that  this  was  not  a  proceeding  under  the  act  of 
eminent  domain.  The  court  did  not  undertake  to  grant  a 
right  of  way,  as  by  a  decree  or  rule  in  condemnation  proceed- 
ings; the  finding  of  the  court  was  to  the  effect  that  plaintiff 
was  in  the  possession  and  enjoyment  of  such  right  of  way  as 
an  existing  right  antecedent  to  the  commencement  of  this  ac- 
tion. 

It  appears  that  the  ditch  was  originally  constructed  through 
the  unsurveyed  public  domain  of  the  United  States.  It  was 
constructed  before  any  of  the  parties  to  this  litigation  owned 
any  of  the  ranches  now  claimed  by  them  respectively.  The 
Saint  brothers  claimed  the  ditch  by  virtue  of  a  purchase  of 
the  possessory  title  of  the  former  occupants.  This  claim  was 
controverted  by  plaintiff;  and  the  issue  being  decided  by  the 
trial  court,  upon  conflicting  evidence,  in  favor  of  plaintiff,  its 
decision  will  not  be  disturbed. 

5.  Certain  rulings  of  the  court,  occurring  at  the  commence- 
ment and  during  the  progress  of  the  trial,  are  assigned  for 
error. 

The  court  called  a  jury  to  try  such  specific  questions  of 
fact  as  might  be  submitted  to  them,  reserving  to  itself  the 
power  to  make  its  own  findings  upon  consideration  of  the  evi- 
dence and  the  verdict  of  the  jury.  This  was  correct  practice, 
the  case  being  one  of  equitable  cognizance,  and  triable  by  the 
court  either  with  or  without  the  aid  of  a  jury,  under  the 
statute:  Code,  sec.  173;  1  Thompson  on  Trials,  sec.  884; 
Abbott  V.  Monti,  3  Col.  561;  Hall  v.  Linn,  8  Col.  267. 

6.  The  defendants  the  Saint  brothers  demanded  a  sepa- 
rate trial,  which  was  refused.  A  separate  trial  for  the  several 
defendants  in  a  civil  action  is  certainly  not  a  matter  of  right, 
and  it  was  not  error  for  the  court  to  refuse  the  demand. 

4.  It  was  not  error  for  the  court  to  refuse  defendants'  re- 
quest to  have  the  jury  view  the  premises  and  ditch  in  dis- 
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pute.  The  granting  or  refusing  of  such  request  was  a  matter 
resting  in  the  sound  discretion  of  the  trial  court:  Code,  sec. 
188. 

8.  The  action  of  the  court  in  propounding  to  the  jury  cer- 
tain questions,  as  requested  by  plaintiff,  is  assigned  for  error. 
It  would  seem  that  tiie  court  extended  great  indulgence  to 
the  parties  in  the  matter  of  submitting  questions  to  the  jury. 
The  record  does  not  affirmatively  show  that  the  parties  were 
allowed  to  ask  as  many  questions  as  they  pleased,  but  it  does 
show  that  twenty-five  questions  on  behalf  of  plaintiff,  and 
twenty  more  on  behalf  of  defendants,  were  duly  submitted  to 
the  jury.  Without  discussing  these  questions  in  detail,  we 
feel  constrained  to  suggest  the  impropriety  of  submitting  so 
many  questions  to  the  jury  in  an  action  of  this  kind.  The 
right  to  require  certain  specific  questions  of  fact  to  be  passed 
upon  by  the  jury  is  a  matter  for  the  court:  Code,  sec.  199. 
Counsel  cannot  insist  upon  the  privilege  ad  libitum.  The 
number  and  character  of  the  questions  should  be  controlled 
within  reasonable  limits,  or  the  jury  may  be  confused,  and 
the  court  embarrassed,  rather  than  aided,  by  the  practice. 

9.  The  calling  of  the  jury  was  a  matter  of  discretion  with 
the  court;  their  verdict  or  answers  were  only  advisory;  and 
as  the  court,  by  its  own  specific  findings,  determined  every 
material  matter  in  issue,  neither  the  questions  to  nor  answers 
by  the  jury  furnish  sufficient  ground  for  a  reversal  of  the  find- 
ings and  judgment  of  the  court.  Considering  the  nature  of  the 
action,  and  that  only  certain  specific  questions  of  fact  were 
required  to  be  answered  by  the  jury,  subject  to  the  power  of 
the  court  to  accept  or  reject  the  answers  in  whole  or  in  part, 
it  was  not  error  for  the  court  to  refuse  to  give  instructions  to 
the  jury.  The  requirements  of  section  187  of  the  Code,  in 
reference  to  instructions,  are  applicable  to  causes  or  issues 
triable  by  jury  as  a  matter  of  right.  The  case  of  Welch  v. 
Walts,  9  Ind.  115,  cited  by  appellants'  counsel,  is  not  a  case 
of  this  character.  But  see  Danielson  v.  Gude,  11  Col.  96,  and 
autlioiities  there  cited. 

The  judgtnent  of  the  district  court  might  have  been  affirmed, 
but  for  the  fact  that  the  court  erred  in  determining  the  amount 
of  plaintiff's  prior  appropriation  through  the  irrigating  ditch 
in  controversy.  By  his  amended  statement  the  plaintiff 
claimed  the  prior  right  to  the  use  of  one  hundred  inches  of 
water  from  the  Dry  or  West  Fork  of  Elk  Creek,  to  be  conveyed 
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through  said  irrigating  ditch.  The  jury  made  no  findings  aa 
to  the  amount  of  this  claim;  the  court,  however,  allowed  the 
full  amount  of  the  plaintiff's  claim;  but  from  the  evidence,  in 
which  there  is  little  or  no  conflict,  it  is  manifest  that  the 
plaintiff  never  actually  applied  to  beneficial  use  more  than 
sixty  inches  of  water  prior  to  the  defendants'  appropriation. 
The  judgment  of  the  district  court  will  therefore  be  reversed, 
with  directions  to  that  court  to  enter  judgment  awarding 
plaintiff  a  priority  of  appropriation  as  against  the  defendants 
for  sixty  inches  of  water  from  said  West  Fork  of  Elk  Creek 
through  said  irrigating  ditch. 

Waters  and  Watercourses.  — Rights  of  Prtor  Approprtators  to  En- 
JOIN  Diversion:  See  notes  to  Strickkr  v.  Colorado  Springs,  25  Am.  St.  Rep. 
254;  Atchison  etc.  R.  R.  Co.  v.  Long,  26  Am.  St.  Rep.  167;  Ulbricht  v.  Eiifatda 
Water  Co.,  11  Am.  St.  Rep.  78;  Alta  Land  and  Water  Co.  v.  Hancock,  20  Am. 
St.  Rep.  225.  Injunction  will  issue  without  proof  of  actual  damages:  Sjpav 
gur  V.  Heard,  90  Cal.  222. 

Waters  and  Watercourses.  —  Right  or  Prior  Appropriator  to  Join 
Several  Junior  Appropriators  in  a  petition  for  an  injunctioa  against  an 
interference  with  a  water  right  is  an  application  of  the  general  rule,  that  to 
prevent  multiplicity  of  suits,  where  one  has  a  right  which  various  persona 
may  contest  in  different  actions,  equity  will  lend  its  aid,  and  direct  an  issue 
to  try  the  right:  Morgan  v.  Morgan,  3  Stew.  383;  21  Am.  Dec.  638;  Vann 
V.  Hargett,  2  Dev.  &  B.  Eq.  31 ;  32  Am.  Dec.  689.  The  converse  conditions  to 
those  in  the  principal  case,  as  regards  parties,  are  iUustrated  in  Foreman  v. 
Boyle,  88  Cal.  290,  where  it  was  held  that  the  several  owners  of  the  waters 
of  a  stream  may  unite  as  plaintiffs  in  an  action  to  restrain  a  diversion  of  the 
waters  by  a  third  person;  but  that  they  cannot  unite  in  an  action  for  dam* 
ages. 

Right  op  Way  for  an  Irrigating  Ditch  may  bk  Condemned  in  favor 
of  a  private  party:  Douming  v.  More,  12  Col.  316. 

Jury  in  Equity  Cases  can  be  used  only  by  submitting  single  issues  of 
fact,  and  the  jury  cannot  foreclose  the  equity  judge  in  his  conclusion,  unless 
his  juilgment  is  convinced:  Brown  v.  Buck,  75  Mich.  274;  13  Am.  St.  Rep. 
438.  Calling  such  a  jury  is  discretionary  with  the  court,  and  not  a  matter 
of  right  in  the  parties:   Van  Vleet  v.  Olin,  4  Nev.  95;  97  Am.  Dec  513. 

Vmw  by  Jury:  See  note  to  Erwin  v.  Bulla,  92  Am.  Dec.  342-345. 
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[17  Colorado,  489.] 

Taust  Deeds  Grvsy  as  Securitt,  and  Mortgages  containing  a  power  of 
■ale,  vest  the  legal  title  in  the  trustee,  while  the  equity  of  redemptioa  or 
equitable  title  remains  in  the  mortgagor  or  trustor. 

Tbustebs  —  Right  to  Sell  and  Convey.  — A  trustee  under  a  trust  deed  or 
mortgage  containing  a  power  of  sale  is  vested  with  authority,  so  long  aa 
he  retains  the  legal  title,  to  convey  the  equitable  title  of  the  trustor  or 
mortgagor,  upon  default  of  the  mortgage  debt,  and  upon  proper  adver- 
tisement and  sale. 

Trustees  —  Irregular  Sale  and  Conveyance  by  —  Effect  of.  — A  trus- 
tee  may  divest  himself  of  the  legal  title  without  compliance  with  the 
conditions  of  the  trust,  but  a  sale  and  deed,  except  in  strict  compliance 
with  such  conditions,  is  of  no  effect  whatever,  so  far  as  the  trustor's 
equitable  estate  is  concerned,  and  if  the  trustee,  in  disobedience  of  the 
trust  conditions,  by  deed  transfers  the  legal  title,  his  grantee  takes  only 
the  trustee's  interest. 

Tbustees  —  Irregular  Sale  and  Conveyance  by  —  Equitable  Relief. 
—  When  a  trustee  has  sold  and  conveyed  the  trust  property  without 
complying  with  the  conditions  of  the  trust,  a  court  of  equity  will  exe- 
cute the  trust,  either  by  a  regular  foreclosure  and  sale,  or  by  a  decree 
requiring  the  trustee  to  execute  the  power  in  accordance  with  the  terms 
of  the  trust,  or  by  appointing  a  new  trustee,  and  devolving  upon  him 
the  execution  of  such  power. 

Trustees'  Sales  —  Second  Conveyance  by  Trustee  —  Effect  of. —  When 
a  trustee  has  sold  and  conveyed  the  trust  property  without  complying 
with  the  terms  of  the  trust,  the  power  of  sale  is  extinguished,  so  far  as  he 
is  concerned;  and  an  effort  on  his  part  to  exercise  the  power  originally 
vested  in  him,  by  an  attempted  resale  or  second  deed,  in  compliance  with 
the  conditions  of  the  trust,  is  absolutely  void. 

Dbbd  Subject  to  Mortgage  —  Effect  of.  —  When  a  conveyance  of  an  en- 
tire estate  ia  made,  subject  to  a  mortgage,  the  grantee  takes  only  the 
equity  of  redemption,  in  the  absence  of  specifications  in  the  deed  or  of 
proof  aliunde  to  the  contrary. 

Dbbd  Subject  to  Mortgage  —  Satisfaction  of  Mortgage  Debt.  —  When 
an  estate  subject  to  a  mortgage  is  sold  by  the  mortgagor  in  parcels  at 
different  times,  the  mortgage  must  be  satisfied,  first  out  of  that  portion 
of  the  estate  still  in  tbe  ha  ids  of  the  mortgagor,  and  then  out  of  the 
parcels  sold,  in  the  inverse  order  of  alienation.  This  rule  may  be  modi- 
fied by  recitals  in  the  deeds  showing  a  different  intent. 

DiKD  Subject  to  Mortgage  —  Rights  of  Mortgagee  —  Satisfaction  o» 
MoRTQAOB.  —  Wlien  an  estate  subject  to  a  mortgage  is  sold  by  the 
mortgagor  in  parcels,  no  right  of  the  mortgagee  is  disturbed  by  these 
transactions,  save  that  under  some  circumstances  a  court  of  equity  may 
require  him,  first,  to  exhaust  the  parcel  retained  by  the  mortgagor,  or 
the  parcels  conveyed,  as  the  case  may  be,  in  satisfaction  of  his  mortgage 
debt,  according  to  the  intent  of  the  parties. 

Trustees'  Sales  —  Caveat  Emptor.  —  The  rule  of  caveat  emptor  applies  to 
trustees'  sales,  and  the  purchaser,  whether  the  mortgagee  or  a  stranger, 
is,  in  proceedings  by  a  party  injured,  conclusively  charged  with  notice 
•f  irregularities  by  the  trustee  in  executing  the  power  of  sale. 
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Action  to  quiet  title.  Daniel  Clay,  as  owner  of  the  prop- 
erty in  dispute,  executed  and  delivered  to  one  J.  R.  Ives,  as 
trustee,  a  trust  deed  containing  the  usual  power  of  sale,  to 
secure  to  plaintiff,  Stephens,  the  payment  of  one  thousand  dol- 
lars. Afterward,  Clay  conveyed  an  undivided  one  half  of  the 
land  in  controversy  to  Mary  B.  Clay,  "  subject  to  a  total  encum- 
brance of  one  thousand  dollars  and  accumulated  interest." 
Subsequently,  and  after  default  in  payment  of  said  indebted- 
ness secured  by  the  trust  deed,  the  trustee,  Ives,  sold  the  land  to 
plaintiff,  Stephens,  giving  but  eighty-nine  instead  of  ninety 
days'  notice,  as  required  by  the  terms  of  the  trust  deed.  Clay 
then  quitclaimed  the  whole  of  his  interest  in  the  land  to 
Stephens.  A  few  days  thereafter,  Ives  discovered  his  error  in 
the  notice  of  sale,  and  proceeded  to  resell,  giving  full  notice, 
and  complying  strictly  with  the  terms  of  the  trust.  At  this 
sale  Stephens  purchased,  and  Ives  executed  and  delivered  to 
him  a  second  deed.  The  defendant,  Mary  B.  Clay,  answered, 
alleging  title  to  one  half  the  land,  and  also  demanded  affirm- 
ative relief  by  cross-complaint.  Judgment  for  defendant,  and 
plaintiff  appealed. 

E.  H.  Oilmore,  for  the  appellant. 

/.  H.  Reddin,  for  the  appellee. 

Helm,  J.  In  response  to  the  preliminary  objection  urged 
by  counsel  for  appellee,  we  suggest,  that  while  a  general  as- 
signment of  error  challenging  the  charge  as  a  whole  or  the 
rulings  en  masse  in  admitting  or  rejecting  testimony  would  be 
defective,  yet  where,  as  in  the  present  case,  the  judgment  or 
decree  is  questioned  on  the  ground  that  it  is  not  supported  by 
the  evidence,  or  that  it  is  contrary  to  law,  such  an  assign- 
ment may  be  sufficient.  The  assignments  before  us  might 
have  been  more  specific  and  elaborate;  but  they  are  not  so 
imperfect  as  to  justify  our  refusal  to  consider  the  merits  of 
the  controversy. 

The  decision  of  the  case  at  bar  depends  upon  the  effect  of 
the  first  attempted  sale  and  deed  by  the  trustee.  That  there 
was  a  fatal  error  on  his  part  in  advertising  the  sale  is  not 
questioned;  but  if  the  deed  executed  in  pursuance  thereof 
conveyed  the  trustee's  legal  title,  his  subsequent  attempted 
Bale  and  deed  were  ineffectual  to  destroy  appellee's  right  of 
redemption.  If,  on  the  contrary,  the  trustee's  first  deed  was 
of  no  force  or  effect  whatever  for  any  purpose,  the  legal  title 
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remained  in  him,  and  his  second  sale  and  deed  being  regular, 
divested  appellee's  equity  of  redemption. 

Trust  deeds  given  as  security,  and  mortgages  containing  a 
power  of  sale,  vest  the  legal  title  in  the  trustee.  The  equity 
of  redemption  or  equitable  title  remains  in  the  mortgagor  or 
"  trustor,"  i.  e.,  the  owner.  The  legal  title  of  the  trustee  is 
supplemented  by  a  power  which  authorizes  him,  upon  default 
in  payment  of  the  mortgage  debt,  to  advertise  and  sell  the 
property;  the  right  to  exercise  this  power,  as  we  shall  pres- 
ently see,  being  dependent  upon  his  possession  of  such  legal 
title.  The  object  of  the  power  of  sale  is  not  to  enable  him  to 
convey  the  legal  title  vested  in  himself,  but  to  clothe  him  with 
authority  to  sell  and  convey  the  equitable  title  remaining  in 
the  trustor.  He  ma}'  divest  himself  of  the  legal  title  without 
compliance  with  the  conditions  of  the  trust.  But  a  sale  and 
deed,  except  in  strict  compliance  with  the  power  specified,  is 
of  no  effect  whatever,  so  far  as  the  trustor's  equitable  estate  is 
concerned.  If  the  trustee,  in  disobedience  of  the  trust  condi- 
tions, by  deed  transfer  the  legal  title,  his  grantee  takes  only 
the  trustee's  interest.  He  steps  into  the  trustee's  shoes,  so  to 
Bpeak,  and  holds  subject  to  all  reserved  rights  of  the  trustor. 
Neither  courts  of  law  nor  courts  of  equity  regard  the  trustee's 
deed  as  absolutely  void.  Both  recognize  the  fact  that  it  con- 
veys the  legal  title.  The  difference  is,  that  the  grantee's  title 
or  ownership  cannot  be  challenged  at  law,  while  equity  treats 
him  as  a  successor  to  the  trust  and  protects  the  trustor's 
estate.  Equity  does  not  vacate  the  trustee's  deed  and  regard 
the  title  as  remaining  in  him.  Appropriate  equitable  relief 
is  usually  obtained  in  one  of  the  following  modes:  The  cu- 
mulative remedy  of  a  regular  judicial  foreclosure  and  sale  is 
allowed;  or  a  decree  is  entered  requiring  the  grantee  to  I'xe- 
cute  the  power  in  accordance  with  the  terms  of  the  trust  deed 
as  the  trustee  should  have  done;  or  the  execution  of  the  power 
is  by  decree  devolved  upon  a  new  trustee  appointed  for  the 
purpose.  Upon  delivery  of  his  deed,  the  original  trustee 
ceases,  both  at  law  and  in  equity,  to  have  any  further  interest 
in  the  property.  The  power  of  sale  is  extinguished,  so  far  as 
be  is  concerned,  leaving  him  in  the  same  position  as  a  total. 
Stranger.  And  an  effort  on  his  part  to  exercise  the  power 
originally  vested  in  him,  by  an  attempted  resale  or  a  second 
deed,  is  of  no  more  force  or  efl'ect  than  if  the  same  proceed- 
ings were  taken  by  one  who  had  never  been  connectofl  with 
the  title:  Koester  v.  Burke,  81  111.  436;   Wells  v.  Cay  wood,  3  CoU 
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487;  Doe  v.  Robinson,  24  Miss.  688;  HucJcabee  v.  Billingsly,  16 
Ala.  414;  50  Am.  Dec.  183;  Taylor  v.  King,  6  Munf.  358;  8 
Am.  Dec.  746;  Cranston  v.  Crane,  97  Mass.  459;  93  Am.  Dec. 
106;  Fulton  v.  Johnson,  24  W.  Va.  95. 

The  foregoing  views  are  also  substantially  recognized  in  the 
following  works:  Jones  on  Mortgages,  4th  ed.,  c.  40;  2  Perry 
on  Trusts,  3d  ed.,  sees.  602  b  et  seq.;  Judge  Dillon  in  2  Am. 
Law  Reg.,  N.  S.,  650  et  seq.,  724  et  seq. 

Certain  expressions  used  by  the  law-writers  named  touch- 
ing the  effect  of  the  trustee's  deed  in  "  passing  title,"  where 
the  terms  of  the  power  have  not  been  pursued,  seem  to  be  in- 
consistent with  each  other.  But  these  apparent  inconsisten- 
cies vanish  as  soon  as  the  doubtful  expressions  are  properly 
understood.  Upon  critical  examination  it  appears  that  when 
the  learned  writers  declare  that  the  trustee's  deed  under  such 
circumstances  passes  no  title  (unless  merely  stating  the  con- 
clusion reached  in  certain  exceptional  cases  hereinafter  no- 
ticed), they  refer  to  the  equitable  estate  of  the  trustor;  while, 
of  course,  the  declaration,  frequently  employed,  that  at  law  the 
title  passes  to  the  grantee,  always  relates  to  the  title  of  the 
trustee;  though  it  also  contemplates  the  fact  that,  as  a  rule,  in 
legal  actions,  equitable  estates  are  not  considered. 

We  do  not  say  that  the  views  above  stated  are  universally 
adopted.  There  are  able  decisions  which  hold  that  the  deed 
of  the  trustee  made  in  pursuance  of  an  irregular  sale  is  itself 
void,  and  does  not  divest  his  legal  title.  These  decisions  either 
affirmatively  declare  or  logically  sanction  the  doctrine  that 
the  trustee,  under  such  circumstances,  retains  the  authority 
originally  embodied  in  the  power,  and  upon  discovery  that 
the  sale  is  defective,  may  proceed  to  resell  the  property;  like- 
wise, as  both  a  legal  and  a  logical  sequence,  that  if  the  new 
proceeding  be  in  full  compliance  with  the  conditions  of  the 
power,  the  trustee's  second  deed  operates  to  convey  the  equi- 
table title  of  the  trustor:  Ohnsorg  v.  Turner,  13  Mo.  App.  533; 
Enochs  V.  Miller,  60  Miss.  19;  Bottineau  v.  jEtna  Life  Ins.  Co.^ 
31  Minn.  125;  Ohnsburg  v.  Turner,  87  Mo.  127.  New  York  and 
Michigan  announce  a  similar  rule;  but  in  those  states  the 
invalidity  of  a  trustee's  deed  made  in  pursuance  of  a  defective 
sale  is  declared  by  statute. 

The  authorities  last  above  mentioned  would  hardly  be  fol- 
lowed, were  the  subject  one  of  first  impression  in  this  state. 
And  we  are  certainly  not  prepared  to  overrule  Wells  v.  Cay' 
V)Ood,  3  Col.  487.     That  case,  so  far  as  it  goes,  is  in  accord  with 
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well-reasoned  opinions,  and  the  view  taken,  as  already  indi- 
cated, harmonizes  with  the  one  more  widely  prevailing.  The 
cases  ofBigler  v.  Waller,  14  Wall.  297,  and  Shillaber  v.  Robinson, 
97  U.  S.  68,  so  confidently  relied  on  by  counsel  for  appellant, 
when  carefully  examined,  do  not  sustain  his  contention.  The 
emphatic  language  employed  in  those  decisions  by  which  a 
sale  without  the  requisite  notice  is  declared  "  a  mere  nullity, 
disturbing  no  right  and  conferring  none,"  refers  to  the  rights 
of  the  original  trustor  or  mortgagor.  Both  suits  were  in  equity, 
and  the  learned  judges  were  not  considering  the  effect  of  the 
trustee's  deed  upon  his  legal  title. 

This  court  has  announced  a  similar  doctrine  touching  deeds 
executed  by  trustees  holding  title  to  town  sites  under  govern- 
ment patent,  in  disregard  of  the  conditions  of  the  trust:  Smith 
V.  Pipe,  3  Col.  187;  Filmnre  v.  Eeithman,  6  Col.  120;  Murray 
V.  Hobson,  10  Col.  66.  The  legal  status  of  town  site  and  mort- 
gage trustees  is  not  in  all  respects  the  same.  But  sufficient 
analogy  exists  to  justify  a  reference  to  the  case  mentioned  by 
way  of  illustration,  though  not  strictly  as  precedents. 

It  follows  from  the  foregoing  conclusions  that  the  deed 
made  by  Ives  on  the  13th  of  May,  1885,  though  ineffectual  to 
extinguish  the  rights  of  the  trustor,  yet  conveyed  the  legal 
title  to  the  grantee  named.  It  likewise  follows  therefrom  that 
the  second  sale  by  Ives,  and.  the  deed  executed  in  pursuance 
thereof,  were  of  no  force  or  effect  whatever.  The  legal  title 
by  virtue  of  the  first  trustee's  deed  was  vested  in  Stephens, 
eubject  to  the  conditions  of  the  original  power.  Undoubtedly, 
the  quitclaim  deed  of  D.  R.  Clay,  the  original  trustor,  con- 
veyed to  Stephens  his  remaining  interest  in  the  property. 
But  it  does  not  appear  that  Mary  Belle  Clay  directed  or  con- 
sented to  the  second  attempted  sale;  and  neither  the  quitclaim 
deed  of  D.  R.  Clay,  nor  anything  else  of  which  we  are  advised, 
divested  the  right  of  redemption  as  to  one  half  of  the  property 
held  by  her  under  her  deed  of  October  8,  1883.  At  the  com- 
mencement of  this  suit,  therefore,  no  effort  having  been  made 
by  Stephens,  in  the  mean  time,  to  execute  the  power  specified 
in  the  original  trust  deed,  or  to  cut  off  the  estate  of  Mary 
Belle  Clay  through  a  judicial  foreclosure,  she  was  still  en- 
titled to  exercise  the  right  of  redemption;  i.  e.,  to  procure  a 
reconveyance  from  Stephens  of  the  legal  title  to  one  half  of 
the  premises  upon  tender  of  the  amount  of  the  original  loan, 
with  interest,  or  of  such  proportion  thereof,  if  any,  as  her 
estate  is  liable  for. 
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This  brings  us  to  the  second  important  question  submitted. 
Appellant's  counsel  contends  that  if  the  second  attempted 
Bale  by  Ives,  the  trustee,  did  not  extinguish  the  equity  of  re- 
demption of  appellee,  her  moiety  of  the  property  is  primarily 
liable  for  the  payment  of  the  entire  mortgage  debt;  appel- 
lant's half  being  holden  only  for  the  balance,  if  any,  remaiji- 
ing  unpaid  after  exhausting  appellee's  interest. 

Where  a  conveyance  of  the  entire  estate  is  made  subject 
to  a  mortgage,  in  the  absence  of  specifications  therein  or  of 
proofs  aliunde  to  the  contrary,  the  grantee  takes  simply  the 
equity  of  redemption:  Winans  v.  Wilkie,  Al  Mich.  264;  Fishs 
V.  Tolman,  124  Mass.  254;  26  Am.  Rep.  659;  Woodbury  v. 
Swan,  58  N.  H.  382;  1  Jones  on  Mortgages,  sec.  736. 

But  where  the  mortgagor,  instead  of  conveying  the  whole, 
conveys  by  warranty  deed  a  part  of  the  mortgaged  premises. 
an  "inequality  of  equities,"  as  it  is  termed,  between  himself 
and  his  grantee  is  introduced.  The  general  rule  applicable 
to  such  cases,  as  stated  by  this  court,  is,  that  "  where  an  es- 
tate is  subject  to  a  mortgage,  and  is  sold  by  the  mortgagor  m 
parcels  at  different  times,  the  mortgage  shall  be  satisfied, 
first,  out  of  that  portion  of  the  estate  still  in  the  hands  of  the 
mortgagor,  and  then  out  of  the  parcels  aliened,  in  the  inverse 
order  of  alienation":  Fassett  v.  Mulock,  6  Col.  466.  This 
rule,  however,  may  be  modified  by  recitals  of  the  deed:  Pom- 
eroy's  Eq.  Jur.,  sec.  1225.  And  it  is  for  the  courts,  in  each 
particular  case,  where  reference  to  the  mortgage  is  made  in 
that  instrument,  to  determine  the  intent  of  the  parties  as  ex- 
pressed by  the  language  they  use. 

The  deed  from  D.  R.  Clay  to  appellee  does  not,  in  our  judg- 
ment, indicate  a  purpose  to  subject  the  estate  of  appellee  pri- 
marily to  the  payment  of  the  entire  debt.  This  deed  conveys 
to  appellee  an  undivided  half-interest  in  each  of  two  different 
parcels  of  lots,  each  parcel  being  encumbered.  The  language 
in  the  granting  clause  of  the  deed,  *'  the  above  subject  to  a 
total  encumbrance  of  one  thousand  dollars,  and  accumulated 
interest,"  simply  declares  that  the  particular  parcel  of  lots 
referred  to  was  burdened  with  this  encumbrance.  Had  the 
intention  been  to  say  that  the  undivided  half-interest  in  those 
lots  conveyed  to  appellee  should  be  primarily  liable  for  the 
payment  of  the  whole  encumbrance,  different  phraseology 
would  have  been  employed. 

On  the  other  hand,  we  cannot  concede  the  correctness  of 
the  view  taken  by  the  trial  court,  that  the  interest  retained 
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by  D.  R.  Clay,  and  now  vested  in  appellant,  is  primarily 
bound  for  the  entire  debt.  The  rule  stated  in  Fassett  v.  Afw- 
lock,  5  Col.  466,  and  in  similar  decisions,  contemplates  cases 
where  a  warranty  deed  is  executed  conveying  the  fee  to  a 
parcel  of  the  mortgaged  premises,  without  mention  of  the 
mortgage.  It  is  apparent  that  the  instrument  now  under 
consideration  is  not  such  a  deed.  The  encumbrance  is  ex- 
pressly referred  to  in  both  the  granting  and  habendum  clauses. 
By  the  former  clause  the  conveyance  is  afiBrmatively  made 
subject  to  the  mortgage;  by  the  latter  clause  the  mortgage  is 
specifically  excepted  from  the  covenant  of  warranty.  Con- 
sidering the  instrument  as  a  whole,  we  think  the  intent  of 
the  parties  was  simply  to  leave  undisturbed,  as  between  them- 
selves, the  lien  of  the  mortgage  upon  the  entire  premises,  in- 
cluding the  moiety  conveyed,  and  thus  to  preserve  an  equality 
of  equities  in  this  respect.  Hence  appellee  took  a  title  bur- 
dened with  the  mortgage;  and  if  she  will  assert  her  right  to 
redeem,  she  must  pay  appellant  one  half  of  the  original  mort- 
gage debt,  with  interest:  Briscoe  v.  Power,  47  111.  447;  Hoy  v. 
Bramhall,  19  N.  J.  Eq.  74;  Slater  v.  Breese,  36  Mich.  77;  Drury 
V.  Tremont  Imp.  Co.,  13  Allen,  168;  1  Jones  on  Mortgages,  sec. 
736;  2  Washburn  on  Real  Property,  4th  ed.,  208,  sec.  6  a. 

It  is  hardly  necessary  to  add,  in  conclusion,  that  no  right 
of  the  cestui  que  trust,  or  mortgagee,  is  disturbed  by  the  fore- 
going transactions;  save  that  under  some  circumstances 
equity  may  require  him  first  to  exhaust  the  parcel  retained, 
or  the  parcel  conveyed,  as  the  case  may  be,  in  satisfaction  of 
bis  mortgage  debt.  Nor  is  it  necessary  to  specifically  declare 
what  is  assumed  in  the  above  discussion,  that  the  doctrine  of 
caveat  emptor  applies  to  trustee's  sales;  and  that  the  pur- 
chaser, whether  he  be  the  mortgagee  or  a  stranger,  is,  in  pro- 
ceedings by  a  party  injured,  conclusively  charged  with  notice 
of  irregularities  by  the  trustee  in  executing  the  power  of  sale. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  that  a  new  decree  be  entered  in 
accordance  with  the  views  herein  expressed. 

Trust  Deeds  —  Title  of  Trustee  under.  — An  instniment  which  con- 
veys  to  the  grantee  the  legal  title  to  the  property  therein  described  npon 
certain  trusts,  and  which  confers  npon  him  the  power  to  sell  the  same,  and 
transmit  the  legal  title  to  his  grantee,  is  a  trust  deed:  More  v.  Calldna,  95 
Cal.  435;  29  Am.  St.  Rep.  128. 

Trust  Deeds  —  Conveyances  by  Trustees  —  Tttlb  Conveyed. — A 
trustee  under  a  deed  giving  him  power  to  sell  and  convey  can  sell  and  con« 
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vey  such  title  only  as  is  vested  in  him  by  his  conveyance:  Barnard  v.  Dun* 
can,  38  Mo.  170;  90  Am.  Dec.  416,  and  note.  See  extended  note  to  Oale  v. 
Mensing,  64  Am.  Dec.  199. 

Trusts  —  Sales  by  Trustees  —  Caveat  Emptor.  —  In  sales  by  trustees, 
the  rule  of  caveat  emptor  applies:  Sutton  v.  Sutton,  7  Gratt.  234;  56  Am.  Dec. 
109,  and  note;  Barnard  v.  Duncan,  38  Mo.  170;  90  Am.  Dec.  416,  and  note, 
with  cases  collected. 

Trusts — Effect  of  Irrbqclab  Sales  by  Trustees.  —The  conduct  of 
trustees  in  the  management  and  disposition  of  trust  property  must  be  regu- 
lated and  controlled  by  the  terms  of  the  deed  of  trust,  and  any  disposition 
of  the  property  contrary  to  its  provisions  will  be  void:  Huntt  v.  Townshend, 
81  Md.  336;  100  Am.  Dec.  63,  and  note;  Cassell  v.  Ross,  33  111.  244;  85  Am. 
Dec.  270,  and  note;  Maxwell  v.  Barringer,  110  N.  0.  76;  28  Am.  St.  Rep. 
668,  and  note.  See  extended  note  to  Tyler  v.  Herring,  19  Am.  St.  Rep.  266- 
297,  and  particularly  273. 

Deed  Subject  to  Mortgage  —  Rights  of  Parties. — The  grantee  of 
mortgaged  premises  who  does  not  covenant  to  pay  the  debt  takes  the  prem- 
ises subject  to  encumbrances,  but  incurs  no  personal  liability:  Klapworth  v. 
Dreaskr,  13  N.  J.  Eq.  62;  78  Am.  Dec.  69,  and  extended  note,  in  which  the 
rights  and  liabilities  of  the  parties  to  such  a  transaction  are  discussed.  See 
note  to  Oifford  v.  Corrigan,  15  Am.  St.  Rep.  514;  note  to  Berlack  v.  HaUe,  I 
Am.  St.  Rep.  189. 
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[17  Colorado,  50L] 

Master  and  Servant  —  Risks  Assumed  by  and  Care  Due  to  Servant 
Engaged  in  Construction  op  Railroad.  —  A  railroad  employee  en- 
gaged in  constructing  the  road  assumes  greater  risks  from  a  defective 
track  than  one  passing  over  the  road  after  its  full  completion  and  equip, 
ment,  but  the  former  has  the  right  to  expect  a  degree  of  care  and  skill 
from  the  company  equal  to  that  ordinarily  exercised  during  the  progress 
of  railroad  construction,  and  the  company  is  not  exonerated  from  lia- 
bility for  injuries  inflicted  on  him,  through  a  risk  that  must  be  regarded 
as  extraordinary  and  unusual. 

Master  and  Servant  —  Risk  not  Assumed  by  Servant.  —  The  single 
spiking  of  three  ties  and  the  entire  failure  to  spike  the  fourth  tie  to  the 
rails  upon  a  curve  in  a  railroad  during  the  course  of  its  construction  is 
such  negligence  toward  an  employee  engaged  in  such  construction  work, 
in  exposing  him  to  an  extraordinary  and  unusual  hazard  not  contem- 
plated in  his  employment,  as  renders  the  company  liable  for  injury  re- 
sulting to  him  therefrom. 

Master  and  Servant  —  Vice-principal  and  Fellow-servants. — The 
mere  fact  that  the  servant  whose  negligence  produces  the  injury  is  su- 
perior in  rank  to  the  servant  injured  does  not  alone  fix  the  liability  of 
the  master.  .  If  the  negligent  servant  can  fairly  be  said  to  take  the 
place  of  the  master,  and  represent  him  so  as  to  become  in  reality  a  vice- 
principal,  and  the  negligence  occurs  in  the  discharge  of  his  reprebeuta- 
tive  duties,  the  master  is  liable. 
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Master  and  Servant  —  Foreman  as  Vice-principal. — A  general  fore- 
man of  men  engaged  in  railroad  construction,  such  men  being  subject 
to  his  immediate  control,  employment,  and  discharge,  while  he  has  con- 
trol of  the  trains  and  appliances  used  in  the  work  of  construction,  sub- 
ject to  the  superintending  direction  of  the  general  superintendent  of 
construction  when  present,  is  a  vice-principal  during  the  absence  of  such 
superintendent,  so  as  to  make  the  company  liable  for  his  negligence 
toward  one  of  the  men  under  his  control  and  direction. 

Action  to  recover  damages  for  personal  injury  to  the  ap- 
pellee, Naylon,  while  engaged  as  a  common  laborer  in  bedding 
ties  for  the  appellant  railroad  company.  Judgment  for  plaia- 
tiff,  and  defendant  appeals. 

A.  E.  Pattison  and  H.  T.  Rogers,  for  the  appellanL 

J.  S.  Jones,  for  the  appellee. 

Helm,  J.  While  the  engineer  in  charge  of  the  construc- 
tion train  attributes  the  accident  resulting  in  appellee's  injury 
to  a  peculiarity  of  the  locomotive-wheels,  the  strong  prepon- 
derance of  evidence  sustains  the  view  adopted  by  the  court 
below. 

We  must  assume,  and  in  fact  the  case  is  argued  by  counsel 
for  appellant  on  the  assumption,  that  the  accident  was  due 
to  the  defective  spiking  of  the  ties  upon  the  curve  where  the 
cars  were  derailed.  That  the  track  was  thus  left  in  a  pecu- 
liarly dangerous  condition,  especially  considering  the  size  and 
weight  of  the  locomotive  in  use,  the  evidence  abundantly  at- 
tests. 

Plaintiff  had  nothing  whatever  to  do  with  the  spiking. 
He  did  not  even  walk  over  the  rails  after  they  were  spiked. 
He  had  once  ridden  over  the  curve,  but  witnesses  testify  that 
in  so  doing  he  could  not  have  observed  the  defects.  The  dan- 
gerous condition  of  the  road  at  the  point  in  question  was 
therefore  a  fact  concerning  which  no  presumption  of  knowl- 
edge on  his  part  attaches. 

Counsel  for  appellant  rely  upon  two  propositions:  1.  That 
plaintiff's  injury  was  occasioned  by  one  of  the  ordinary  dan- 
gers incidental  to  his  employment;  2.  That  if  the  injury 
resulted  from  negligence,  such  negligence  was  the  negli- 
gence of  a  fellow-servant,  —  a  risk  also  contemplated  by  his 
contract. 

That  appellee,  in  passing  to  and  from  his  work  over  newly 
constructed  pieces  of  road,  assumed  greater  risks  than  would 
another  servant,  whose  duty  took  him  back  and  forth  over 
the  same  line  of  track  after  its  full  completion  and  equip- 
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meiit  for  passengers,  cannot  be  questioned.  But  appellee's 
contract  did  not  exonerate  the  company  from  liability  for  in- 
juries suffered  through  a  risk  that,  in  the  light  of  the  circum- 
stances, must  be  regarded  as  extraordinary  and  unusual. 

He  liad  an  undoubted  right  to  expect  a  degree  of  care  and 
skill  equal  to  that  ordinarily  exercised  during  the  progress  of 
railroad  construction:  Colorado  Midland  R'y  Co.  v.  O'Brien, 
16  Col.  219.  The  record  shows  very  clearly  that  such  care 
was  not  taken  in  the  present  instance,  and  that  the  accident 
resulted  from  its  omission.  The  single  spiking  of  three  ties 
and  entire  failure  to  spike  the  fourth  tie  upon  such  a  curve 
appears  by  the  evidence  to  have  been  negligence  which  ex- 
posed appellee  to  an  extraordinary  and  unusual  hazard, —  a 
hazard  that  was  not  contemplated  in  his  employment.  The 
testimony  of  appellant's  own  witnesses  shows  that  this  was 
the  only  curve  of  like  magnitude  during  the  building  of  the 
entire  road  where  the  rails  were  even  temporarily  left  thus 
insecurely  fastened.  For  months  before,  and  always  after- 
wards, the  rails  upon  such  curves  were  uniformly  double- 
spiked  to  the  ties. 

The  second  objection,  above  stated,  while  perhaps  a  little 
more  difficult  to  answer,  is  also,  in  our  judgment,  not  well 
taken.  It  is  urged  that  Nelson  was  the  only  man  connected 
with  the  business  who  could  be  regarded  as  the  vice-principal 
or  general  representative  of  the  company;  that  Banker,  so  far 
as  the  company's  liability  is  concerned,  was  merely  a  co-era- 
plo^ee  or  fellow-servant  with  appellee;  and  that  since  Nelson 
exercised  due  care,  the  accident  resulting  from  the  disobedi- 
ence of  his  orders  by  Banker,  no  liability  attached  to  the 
company.  This  argument  is  plausible,  and  is  not  entirely 
unsupported  by  judicial  decisions. 

The  mere  fact  that  the  servant  whose  negligence  produces 
the  injury  is  superior  in  rank  to  the  servant  injured  does  not 
alone  fix  the  master's  liability.  The  general  powers  vested 
in  the  superior  servant,  and  the  character  of  the  specific  act  in 
connection  with  which  his  neglijjence  occurs,  are  considera- 
tions rarely,  if  ever,  omitted  in  pursuing  the  inquiry.  The 
accepted  general  rule  is,  that  where  the  negligent  agent  or  ser- 
vant can  fairly  be  said  to  take  the  place  of  the  master,  and 
represent  him  so  as  to  become  in  reality  a  vice-principal,  and 
the  negligence  occurs  in  the  discharge  of  his  representative 
duties,  the  master's  liability  may  attach.  But  the  difficulty 
arises  in  determining  what  powers  and  duties  constitute  a 
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vice-principal  in  each  particular  case.  Here  is  where  the  di- 
vergence among  the  more  modern  and  better-considered  cases 
begins.  It  is  asserted  that  one  is  a  vice-principal  "  to  whom 
the  master  deputes  the  power  of  appointment  and  dismissal ": 
Shearman  and  Redfield  on  Negligence,  3d  ed.,  103.  But  while 
the  power  of  appointment  and  dismissal  is  undoubtedly  an 
attribute  of  the  master,  its  possession  alone  is  by  other  author- 
ities declared  not  to  be  always  decisive.  No  satisfactory 
definition  of  the  phrase  "  common  employment "  or  the  phrase 
"  fellow-servant,"  used  in  this  connection,  can  be  laid  down 
as  an  absolute  guide  in  all  cases:  Beach  on  Contributory 
Negligence,  sec.  115. 

It  is,  however,  unnecessary  now  to  further  pursue  this 
general  discussion.  For  the  question,  in  so  far  as  it  relates 
to  the  case  at  bar,  is  practically  stare  decisis  in  this  state. 
No  doubt  exists  but  that  Nelson,  the  superintendent  of  con- 
struction, was  a  vice-principal  and  general  representative  of 
the  company.  But  it  does  not  follow  from  this  fact  that 
Banker  was  not  also  a  vice-principal  within  the  meaning  of 
the  authorities. 

Banker  and  appellee  were,  in  a  certain  sense,  acting  under 
a  common  employment,  and  laboring  in  the  same  general  de- 
partment or  branch  of  the  enterprise.  But  Banker  was  a 
general  agent  (whether  we  use  the  term  "boss"  or  "fore- 
man "  is  of  no  significance)  in  charge  of  the  track-laying,  a 
distinct  department  of  the  railroad  construction;  he  had  un- 
der him  five  difiereut  gangs  of  men,  each  gang  being  em- 
ployed to  perform  a  certain  portion  of  the  work,  and  being 
subject  to  the  immediate  control  of  its  particular  foreman, 
who  was  always  present,  watching  the  men  and  directing 
their  labor;  Banker  had  authority  to  hire  and  discharge  both 
the  men  belonging  to  the  gangs  and  the  foremen  respectively 
commanding  the  same;  he  controlled  the  trains,  cars,  tools, 
and  other  implements  used  in  track-laying;  he  was  subject 
to  the  superintending  direction  of  Nelson  when  present,  but 
during  Nelson's  absence,  he  seems  to  have  had  supreme  con- 
trol, so  far  as  his  department  was  concerned;  his  word  was 
law,  and  the  men  in  the  different  gangs,  as  well  as  their  fore- 
men, were  bound  to  obey  him.  His  negligence  occurred  in 
directing  the  foremen  how  certain  work  should  be  done. 
The  particular  act  in  connection  with  which  the  negligence 
occurred  was  of  a  general  supervising  nature.  And  Nelson 
being  absent,  Banker,  for  the  time  being  at  least,  so  far  as 
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the  department  of  track-laying  was  concerned,  occupied  his 
place. 

To  say  that  under  these  circumstances  the  company  is  ab- 
solved from  liability  for  the  negligence  of  Banker  would  be 
practically  to  ignore  the  recognized  distinction  between  the 
negligence  of  a  vice-principal  and  a  fellow-servant  proper. 
It  would  also  operate  to  overrule  former  decisions  of  this 
court,  —  decisions  where  the  circumstances  presented  were 
similar  to  those  before  us,  and  which,  in  effect,  recognize  the 
law  substantially  as  above  stated:  Colorado  Midland  R^y  Co. 
V.  O'Brien,  16  Col.  219;  Denver  etc.  R'y  Co.  v.  Driscoll,  12  Col. 
520 J  13  Am.  St.  Rep.  243;  Colorado  Central  R.  R,  Co.  v. 
Ogden,  3  Col.  503. 

The  judgment  of  the  court  below  is  affirmed. 


Master  and  Servant  —  Vice-principal  —  Liability  for  Acts  of. — 
A  master  cannot,  by  delegating  the  performance  of  his  duties  to  another,  re- 
lieve himself  from  liability  for  injuries  resulting  from  the  failure  of  the  vice- 
principal  to  exercise  that  degree  of  care  which  would  have  relieved  the 
principal,  had  he  undertaken  the  performance  of  the  duty  himself:  McEUigott 
T.  Randolph,  61  Conn.  157;  29  Am.  St.  Rep.  181,  and  note.  See  also  ex- 
tended note  to  Adams  v.  Iron  Cliffs  Co.,  18  Am.  St.  Rep.  455;  Consolidated 
Coal  Co.  V.  Wombacher,  134  111.  57. 

Master  and  Servant  —  Vice-principal  —  Foreman  of  Railroad  La- 
borers AS.  —  A  foreman  having  charge  of  laborers  engaged  in  the  removal 
of  a  railroad  company's  buildings  is  a  vice-principal  of  the  company,  and  not 
a  fellow-servant  of  the  laborers:  Sullivan  v.  Hannibal  etc.  R.  R.  Co.,  107  Mo. 
66;  28  Am.  St.  Rep.  388,  and  note,  with  cases  collected;  Richmond  etc  R'y 
Co.  T.  Hammond,  93  Ala.  181. 

Master  and  Servant  —  Assumption  of  Risk  •rt  Servant.  —  A  work- 
man engaged  in  the  construction  of  a  railroad  assumes  the  ordinary  risks  of 
■nch  employment,  including  the  risk  of  being  transported  to  and  from  hia 
work  on  a  construction  train  over  a  newly  constructed  road,  and  cannot  ex- 
pect the  road  to  be  in  the  same  safe  condition  before  it  is  finished  as  if  it 
had  been  completed  and  open  for  public  travel:  Colorado  etc.  R'y  Co.  v. 
O'Brien,  16  Col.  219.  A  section-hand,  knowing  the  bad  condition  of  the 
road  over  which  he  is  accustomed  to  pass  on  a  hand-car  in  going  to  and  re- 
turning from  his  work,  assumes  the  risk  of  passing  over  such  defective  way: 
Cfreen  y.  Cross,  79  Tex.  130.  For  discussion  of  the  general  rule  as  to  the 
assumption  of  risks  by  servants,  see  Orman  v.  Mannix,  17  CoL  564;  post,  pw 
S40,  aad  note,  with  cases  collected. 
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Orman  V.  Mann IX. 

[17  Colorado,  561.] 

Pleadings  —  Objection  to,  when  must  be  Made. — All  technical  or  for- 
mal objections  to  a  pleading  must  be  raised  by  motion  or  demurrer  be« 
fore  trial,  and  if  not  so  raised,  they  are  deemed  to  be  waived. 

Damages  —  Pleading  in  Negligence  Case.  —  In  an  action  by  a  father  to 
recover  damages  for  the  death  of  his  minor  son,  caused  by  negligence,  a 
general  allegation  of  damage  is  sufficient  to  authorize  the  recovery  of 
such  damages  as  naturally  and  usually  flow  from  the  death. 

Master  and  Servant  —  Risks  Assumed  by  Servant.  —  When  one  en. 
gages  in  the  service  of  another,  he  assumes,  as  between  himself  and  his 
employer,  all  the  ordinary  and  usual  risks  incident  to  the  business  upoa 
which  he  is  about  to  enter. 

Master  and  Servant  —  Durr  or  Master  as  to  Machinery  and  Appli- 
ances. —  Every  master  must  exercise  ordinary  care,  skill,  and  prudence 
in  furnishing  machinery  and  appliances  suitable  for  doing  the  work  in 
hand,  and  must  exercise  like  care  and  caution  in  employing  competent 
fellow-servants;  and  when  others  are  given  charge  of  the  whole  or  a  por- 
tion of  the  work,  the  master  is  required  to  use  reasonable  care  and  cau- 
tion in  the  selection  of  competent  assistants  for  such  positions. 

Master  and  Servant  —  Liability  of  Master  fob  Act  of  Vice-princi- 
pal. —  When  a  boy  fourteen  or  fifteen  years  of  age  is  engaged  to  work 
for  his  employer  in  a  non-hazardous  service,  and  is  placed  by  his  em- 
ployer under  the- control  and  subject  to  the  order  and  direction  of  a 
foreman,  who  orders  him  to  do  a  thing  which  in  its  nature  is  perilous  or 
hazardous  to  life  or  limb,  and  which  is  outside  the  duties  and  employ- 
ment of  the  boy,  but  within  the  scope  of  the  employment  of  the  fore- 
man, and  in  an  attempt  to  perform  such  act  in  obedience  to  such  order 
the  boy  is  killed  or  injured,  the  giving  of  such  order  by  the  foreman  it 
negligence  for  which  the  employer  is  liable,  and  the  fact  that  the  boy 
would  have  been  justified  in  refusing  to  obey  such  order  will  not  exon- 
erate his  employer  from  liability. 

Master  and  Servant  —  Liability  of  Master  or  Vice- principal  fob 
Ordering  Servant  into  Danger.  —  When  a  master  wrongfully  sends 
his  servant  into  a  dangerous  place,  or  exposes  him  to  a  risk  not  con- 
nected with  the  service,  in  consequence  of  which  he  is  injured,  the  mas- 
ter is  liable;  and  if,  instead  of  being  thus  sent  by  the  master,  he  is  sent 
by  one  whom  the  master  has  placed  in  authority  over  him,  and  to  whose 
orders  he  is  subjected,  the  liability  of  the  master  is  the  same. 

Master  and  Servant  —  Vice-principal,  Who  is  —  Negligence  toward 
Minor  Employee.  —  A  local  boss,  or  foreman,  with  authority  to  control 
and  direct  the  men  and  machinery  employed,  and  to  discharge  such  mea 
at  pleasure,  is  a  vice-principal,  and  not  a  fellow-servant,  and  the  master 
is  liable  for  his  negligence  in  ordering  a  nunor  employee  into  a  situation 
of  danger,  and  to  perform  an  act  entirely  beyond  the  scope  of  his  em- 
ployment, if  in  obeying  the  order  such  employee  is  killed  or  injured. 

MAS'rER  AND  Servant  —  Minor  Employee  —  Contributory  Negligence, 
WHEN  NOT  Imputed.  —  Contributory  negligence  cannot  be  imputed  to 
m  minor  employee  of  temler  years .  in  obeying  orders,  when  he  Is  not 
shown  to  have  had  any  iuformation  with  reference  to  the  dangerous 
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nature  of  the  business  into  which  he  was  ordered  by  his  superior,  and 
which  was  entirely  outside  the  services  he  was  employed  to  perform. 
Instructions  —  Failurk   to   Number   not   Error. — When  the  instriic* 
tions  given  are  correct  as  matter  of  law,  failure  of  counsel  asking  them 
to  either  number  or  sign  them  furnishes  no  ground  for  reversal. 

Action  by  Mannix  to  recover  damages  for  the  death  of  hie 
minor  son,  fourteen  years  of  age,  alleged  to  have  been  killed 
through  the  negligence  of  defendants.  The  defendants,  Or- 
raan  and  others,  were  copartners  and  contractors,  and  at  the 
time  of  the  injury  to  said  boy,  who  was  in  their  employ, 
were  engaged  in  constructing  a  railroad.  The  deceased  was 
employed  to  carry  water  to  the  other  hired  men,  and  to  carry 
their  tools  to  and  from  defendants'  blacksmith-shop  when 
such  tools  needed  repairing,  and  these  were  the  only  duties 
required  of  him.  In  doing  the  construction  work  a  large 
amount  of  blasting-powder  was  used,  and  it  frequently  be- 
came frozen.  It  was  the  exclusive  duty  of  one  Riley,  a  boss 
of  a  gang  of  men,  to  thaw  the  powder  and  prepare  it  for  use. 
On  the  day  of  the  accident,  Riley  was  engaged  in  thawing  a 
large  amount  of  powder  about  a  fire  built  for  that  purpose. 
He  picked  up  a  quantity  of  the  powder,  and  ordered  the  de- 
ceased to  pick  up  some  more  of  it  from  the  fire  and  carry  it 
to  the  place  where  it  was  to  be  used  for  blasting.  When  they 
had  reached  that  place,  Riley  discovered  that  some  of  the 
powder  left  around  the  fire  had  ignited,  and  he  ordered  the 
deceased  to  run  and  throw  the  burning  powder  away.  Upon 
receiving  this  command,  the  deceased  ran  toward  the  fire  to 
execute  the  order.  In  a  few  seconds  the  powder  around  the 
fire  exploded,  resulting  in  the  death  of  the  boy.  Other  facts 
appear  in  the  opinion.  Judgment  for  plaintifif,  and  the  de- 
fendants appealed. 

J.  E.  Havens,  for  the  appellants. 

T.  A.  Dickson  and  S.  D.  Walling,  for  the  appellee. 

Hayt,  J.  The  first  assignment  of  error  discussed  by  coun- 
sel relates  to  the  sufficiency  of  the  complaint.  This  question 
was  not  raised,  however,  in  any  way  prior  to  the  trial.  The 
complaint  certainly  states  facts  sufficient  to  constitute  a  cause 
of  action.  A  practice  which  would  allow  the  raising  of  other 
objections  to  a  pleading  at  the  trial  is  not  to  be  encouraged. 
Cases  should  be  conducted  in  court  with  the  least  possible 
expense  and  annoyance  to  litigants  consistent  with  the  proper 
administration  of  justice.     The  Civil  Code  requires  all  mere 
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technical  or  formal  objections  to  be  raised  by  motion  or  de- 
murrer before  trial.  If  not  so  waived,  they  are  to  be  deemed 
as  waived.  To  wait  until  witnesses  have  been  subpoenaed  and 
the  cause  reached  for  trial  before  raising  such  objection  would 
be  to  entail  a  needless  expense  upon  litigants,  as  well  as  sub- 
ject to  unnecessary  annoyance  the  court,  witnesses,  and  jurors. 

The  claim  in  this  case  is,  that  certain  allegations  in  the 
complaint  are  so  vague  and  indefinite,  and  so  interwoven  with 
recitals,  as  to  render  the  entire  pleading  objectionable.  If  the 
pleading  is  properly  open  to  this  criticism,  and  the  defend- 
ants desired  to  have  these  allegations  made  more  specific  and 
definite,  they  might  have  filed  a  motion  for  that  purpose,  or 
a  demurrer  could  have  been  interposed.  The  objection  not 
having  been  taken  by  motion  or  demurrer,  it  cannot  be  con- 
sidered in  this  court. 

The  additional  claim  that  no  recovery  can  be  had  in  this 
case  because  the  allegation  of  plaintifiTs  damages  is  general, 
and  not  special,  is  not  well  founded.  The  complaint  avers 
the  relationship  of  the  plaintiff"  and  the  deceased,  the  latter'a 
age  at  the  time  of  his  death,  his  occupation,  and  the  amount 
of  his  daily  earnings,  the  employment  by  the  defendants,  and 
the  facts  and  circumstances  of  his  death,  as  the  result  of  the 
defendants'  negligence,  concluding  with  an  averment  of  dam- 
ages to  the  plaintiff"  in  the  sum  of  five  thousand  dollars.  This 
is  sufficient  to  permit  the  recovery  of  such  damages  as  natu- 
rally and  usually  flow  from  the  death,  and  these  only  are  here 
claimed:  Tucker  v.  Parks,  7  Col.  62;  City  of  Pueblo  v.  Griffin, 
10  Col.  366. 

It  is  charged  that  the  death  of  young  Mannix  resulted 
from  the  negligence  of  the  defendants.  The  acts  and  omis- 
sions charged  as  constituting  such  actionable  negligence  may 
be  briefly  summarized  as  follows:  1.  Failure  to  provide  some 
suitable  appliance  for  use  in  thawing,  when  frozen,  the  explo- 
sive used  in  blasting;  2.  In  ordering  deceased,  a  lad  of  four- 
teen years,  to  do  an  act  not  within  the  scope  of  his  employment, 
and  extrahazardous  in  its  nature. 

We  will  be  aided  in  solving  the  questions  thus  raised  by 
having  in  mind  the  following  principles  of  law  applicable  to 
the  relations  of  ipaster  and  servant.  When  one  engages  in 
the  service  of  another,  he  assumes,  as  between  himself  and  his 
employer,  all  the  ordinary  and  usual  risks  incident  to  the 
business  upon  which  he  is  about  to  enter. 

The  law  imposes  upon  the  master  the  duty  of  exercising 
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ordinary  care,  skill,  and  prudence  in  furnishing  machinery 
and  appliances  suitable  for  doing  the  work  in  hand,  and  the 
exercise  of  like  care  and  caution  in  employing  competent 
fellow-servants;  and  where  others  are  given  charge  of  the 
whole  or  a  portion  of  the  work,  the  master  is  required  to 
use  reasonable  care  and  caution  in  the  selection  of  competent 
assistants  for  such  positions. 

In  this  case,  it  is  earnestly  contended  that  the  defendants 
were  chargeable  with  gross  negligence  in  failing  to  provide 
some  suitable  appliance  for  thawing  the  powder  when  frozen. 
A  number  of  witnesses  were  introduced,  who  testified  that 
thawing  such  powder  by  an  open  fire  was  attended  with  un- 
usual hazard  and  danger.  It  appears  from  the  testimony 
of  these  witnesses  that  giant  powder  is  composed  of  nitro- 
glycerin and  an  absorbent  of  different  materials. 

In  the  opinion  of  these  witnesses,  such  explosive  compound 
is  liable  to  ignition  and  explosion  from  sparks  from  an  open 
fire.  It  is  further  in  evidence  that  it  cannot  be  properly 
thawed  in  this  way,  for  the  reason  that  the  heat  could  not 
be  evenly  applied  to  the  powder,  and  thus  the  practice  of 
thawing  powder  in  this  way  was  attended  with  great'  danger. 
It  is  in  evidence  that  there  is  an  appliance  in  ordinary  and 
general  use  for  thawing  such  powder,  consisting  of  one  vessel 
or  tank  inside  of  another,  with  space  between  in  which  to  put 
water,  the  powder  being  placed  in  the  inside  tank,  -so  that 
the  heat  of  the  water  will  gradually  thaw  it.  In  the  opinion 
of  such  witnesses,  there  is  little,  if  any,  danger  attended  upon 
thawing  powder  in  this  manner.  A  number  of  witnesses 
testified,  however,  that  such  an  appliance  was  not  in  general 
use;  and  a  few,  that  it  afforded  but  slight  protection  from  the 
danger  consequent  upon  handling  so  high  an  explosive,  and 
that  it  was  quite  customary  to  thaw  such  powder  before  an 
open  fire.  It  is  said  by  these  witnesses  that  such  powder  is 
exploded  by  a  jar  or  concussion,  rather  than  by  heat,  and  con- 
sequently thawing  by  an  open  fire,  in  the  opinion  of  these 
witnesses,  is  not  attended  by  unusual  hazard. 

In  this  conflict  in  the  testimony,  it  was  the  province  of  the 
jury  to  determine,  under  proper  instructions,  upon  which  side 
lay  the  greater  weight.  The  instructions  upon  this  point 
given  by  the  able  judge  presiding  at  the  trial  are  full  and 
complete,  and  free  from  substantial  error. 

Finding  the  evidence  amply  sufficient  to  sustain  a  recovery 
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thereunder,  the  judgment  cannot  be  disturbed,  unless  because 
of  some  other  error  occurring  at  the  trial. 

Such  error  is  assigned  upon  the  fifth  instruction.  In  this 
they  were  instructed,  in  substance,  that,  as  a  general  rule,  a 
person  entering  into  the  employ  of  another  is  held  to  assume 
the  ordinary  risks  incident  to  the  service  for  which  he  is  em- 
ployed, including  the  risk  of  injury  occasioned  by  the  negli- 
gence of  his  fellow-servants.  But  if  a  boy  fourteen  or  fifteen 
years  of  age  is  engaged  to  work  for  his  employer  in  a  non- 
hazardous  service  or  occupation,  and  is  placed  by  his  employer 
under  the  control  and  subject  to  the  orders  and  direction  of 
a  gang-boss,  or  foreman,  and  if  such  gang-boss,  or  foreman,  or- 
der him  to  do  a  thing  which  is  in  its  nature  perilous  or  haz- 
ardous to  life  or  limb,  and  which  is  outside  of  the  duties  and 
employment  of  the  boy,  but  within  the  scope  of  the  employ- 
ment and  duties  of  the  gang-boss,  and  in  attempt  to  perform 
such  perilous  and  hazardous  act,  in  obedience  to  such  order, 
the  boy  is  thereby  killed,  then  the  giving  of  such  order  by 
the  foreman,  or  gang-boss,  is  negligence,  and  in  such  case  the 
negligence  of  the  gang-boss  would  be  the  negligence  of  the 
employer. 

We  think  this  instruction  states  the  law  correctly.  The 
principles  announced  have  received  the  sanction  of  many 
courts.  And  the  instruction  itself  closely  follows  the  opinion 
of  the  supreme  court  of  the  United  States  in  Railroad  Co.  v. 
Fort,  17  Wall.  553.  See  also  Chicago  etc.  Ry  Co.  v.  Bayfield^ 
37  Mich.  205;  Chicago  etc.  R'y  Co.  v.  Harney,  28  Ind.  28;  92 
Am.  Dec.  282;  Gilmore  v.  Northern  Pac.  Ry  Co.,  18  Fed.  Rep. 
866;  Broderick  v.  Detroit  Union  Depot  Co.,  56  Mi<;h.  261;  56 
Am.  Rep.  382;  Mann  v.  Oriental  Print  Works,  11  R.  I.  152; 
Little  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio,  415;  Criswell  v. 
Pittsburg  etc.  Ry  Co.,  30  W.  Va.  798;  Shearman  and  Redfield 
on  Negligence,  3d  ed.,  sec.  103;  Cooley  on  Torts,  2d  ed.,  655 
et  seq.;  Lawson's  Rights  and  Remedies,  sec.  321. 

In  the  case  of  Railroad  Co.  v.  Fort,  17  Wall.  553,  the  suit 
was  brought  by  the  father  to  recover  damages  for  an  injury  to 
his  sixteen-year-old  son.  The  injuries  were  received  while 
the  son  was  in  the  employ  of  the  railroad  company,  in  one  of 
its  machine-shops,  as  a  workman  or  laborer.  This  shop  was 
under  the  superintendence  of  one  Collett.  Previous  to  the 
accident  the  boy  had  been  chiefly  engaged  in  receiving  mold- 
ings from  a  molding-machine,  and  putting  them  away.  After 
he  had  been  engaged  in  this  service  a  few  months,  Collett 
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ordered  him  to  ascend  a  ladder  to  a  great  height  from  the 
floor,  among  dangerous  machinery  revolving  at  the  rate  of 
175  to  200  revolutions  per  minute,  for  the  purpose  of  ad- 
justing a  belt  which  was  out  of  place.  While  executing  this 
order,  the  boy  was  caught  in  the  revolving  machinery,  re- 
ceiving an  injury  from  which  he  lost  his  arm.  The  case  was 
originally  tried  before  Judge  Dillon  and  a  jury.  In  instruct- 
ing the  jury,  this  able  jurist  drew  a  distinction  between  the 
liability  of  the  employer  in  cases  where  the  workman  was 
performing  services  within  the  scope  of  his  employment,  and 
the  case  where  the  injury  occurred  where  the  workman  was 
performing  services  outside  of  the  scope  of  such  employment 
by  direction  of  one  placed  in  authority  over  him  by  the  com- 
pany. A  recovery  was  had  in  the  court  below  and  sustained 
upon  appeal.  In  the  case  of  Chicago  etc.  Wy  Co.  v.  Bayfield^ 
37  Mich.  205,  the  superintendent  of  a  construction  train  or- 
dered a  boy  of  seventeen  or  eighteen  years  of  age  —  who  ap- 
pears to  have  been  engaged  as  a  common  laborer  — to  go  back 
to  the  rear  end  of  the  train  and  help  stop  the  train.  On  his 
way  back,  in  obedience  to  this  order,  he  fell  between  the  cars 
and  was  injured,  for  which  injury  he  recovered  judgment,  al- 
though the  boy  had  repeatedly  performed  a  similar  service 
upon  previous  occasions,  by  the  direction  of  the  superintend- 
ent. The  opinion  upon  appeal  was  rendered  by  Chief  Justice 
Cooley,  and  a  recovery  was  sustained,  upon  the  principle  that 
if  the  master  wrongfully  sends  a  servant  in  a  dangerous  place, 
or  exposes  him  to  a  risk  not  connected  with  the  services,  in 
consequence  of  which  he  is  injured,  the  master  is  responsible; 
and  that  if,  instead  of  being  sent  by  the  master,  he  is  sent  by 
one  whom  the  master  has  placed  in  authority  over  him,  and 
to  whose  orders  he  is  subjected,  the  responsibility  of  the  mas- 
ter is  the  same.  This  decision  is  quoted  with  approval  in  the 
eminent  jurist's  last  edition  of  his  work  on  torts:  See  Cooley 
on  Torts,  2d  ed.,  656,  657. 

In  Gilmore  v.  Northern  Pac.  R'y  Co.,  18  Fed.  Rep.  866,  the 
action  was  brought  against  the  railway  company  by  the 
plaintiff  to  recover  damages  for  bodily  injuries  sustained  by 
him  while  in  the  employ  of  defendant,  as  a  laborer  in  the 
construction  of  its  railway.  The  injury  in  that  case  resulted, 
as  in  this,  from  the  explosion  of  a  quantity  of  giant  powder, 
in  an  attempt  to  thaw  the  same  by  an  open  fire. 

The  defendant  had  in  its  employ  many  gangs  of  men,  num« 
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bering  not  less  than  fifty  each,  working  at  various  points  on 
its  line,  under  the  direction  of  a  foreman,  or  local  boss,  hav- 
ing the  power  to  employ  and  discharge  men,  but  subject  to  a 
general  superintendent,  who,  from  time  to  time,  passed  along 
the  lines,  and  gave  the  gang-boss  instructions  with  reference 
to  the  work.  These  gangs  were  accustomed  to  use  giant  pow- 
der in  blasting.  This  powder  was  under  the  immediate  su- 
pervision and  control  of  the  gang-boss,  whose  duty  it  was  to 
prepare  the  same  for  use  when  required.  For  the  purpose  of 
thawing  such  powder,  the  defendant  had  supplied  heaters 
subject  to  requisition  by  the  gang-bosses. 

No  such  heater,  however,  had  been  supplied  to  the  gang  of 
which  the  plaintiff  was  a  member,  it  being  the  custom  of  the 
foreman  of  this  gang  to  thaw  the  powder  by  an  open  fire,  call- 
ing to  his  assistance  for  that  purpose  one  of  the  workmen.  It 
was  shown  upon  the  trial  that  the  superintendent  knew  of 
the  danger  of  thawing  powder  in  this  way,  and  had  given  a 
general  notice  not  to  do  it.  The  plaintiflf  was  injured  while 
assisting  in  so  thawing  powder  by  direction  of  the  local  boss, 
and  it  was  held  that  for  this  purpose  the  local  boss  stood  in 
the  place  of  the  defendant,  and  that  his  neglect  in  failing  to 
procure  and  use  a  suitable  appliance  for  thawing  the  powder 
was  the  negligence  of  the  defendant. 

It  was  further  held  that  a  direction  from  him  to  the  plain- 
tiflf to  assist  in  thawing  the  powder  at  an  open  fire  was,  under 
the  circumstances,  the  direction  of  the  company,  and  for  which 
it  was  liable. 

In  opposition  to  the  foregoing  opinions,  the  case  of  Murphy 
V.  Smith,  19  Com.  B.,  N.  S.,  361,  is  frequently  cited.  Here 
the  defendants  were  the  proprietors  of  a  match  factory,  the 
superintendent  of  which  was  one  Simlack.  Under  Simlack 
there  was  a  workman  named  Debour,  who,  in  Simlack's  ab- 
sence, assumed  the  management  of  the  establishment.  In 
the  manufacture  of  lucifer  matches  as  at  that  time  conducted, 
a  dangerous  mixture  was  compounded,  in  which  the  ends  of 
the  matches  were  dipped.  In  the  compounding  of  this  mix- 
ture, care  was  required  in  stirring  it,  otherwise  an  explosion 
was  likely  to  take  place.  It  was  no  part  of  plaintiff's  duty 
to  stir  the  compound.  On  the  day  in  question  he  did,  how- 
ever, stir  it,  and  the  compound  exploded,  causing  the  injury 
complained  of.  The  evidence  shows  that  Debour  was  stand- 
ing by  at  the  time;  but  it  did  not  appear  that  plaintiff  was 
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acting  under  his  direction  in  stirring  the  mixture,  and  there 
was  no  evidence  to  show  that  Simlack,  the  general  manager, 
was  not  in  the  factory  at  the  time,  and  hence  it  did  not  appear 
that  plaintiff  was  even  subject  to  the  directions  of  Debour. 

The  case  was  submitted  to  a  jury,  and  special  findings  re- 
turned. By  these  findings  it  appeared  that,  in  the  opinion  of 
the  jury,  the  injury  occurred  as  the  result  of  Debour's  negli- 
gence, and  that  he  was  at  the  time  acting  as  the  manager  of 
the  establishment.  A  verdict  for  twenty  pounds  was  returned 
for  plaintiflf.  Upon  appeal  it  was  held  that  the  evidence  was 
not  sufficient  to  sustain  the  finding  that  Debour  was  acting 
as  general  manager  at  the  time,  and  that  it  could  not  there- 
fore be  fairly  considered  that  he  was  then  acting  as  the  repre- 
sentative of  the  defendants;  consequently  it  was  held  that 
the  plaintiff  could  not  recover. 

An  examination  of  the  case  discloses  that  it  is  in  no  way 
in  conflict  with  the  general  rule  upon  the  subject.  A  read- 
ing of  the  several  opinions  of  the  judges  sitting  in  review 
leaves  no  doubt  that  if  the  plaintiff  was  under  the  direction 
or  control  of  Debour,  and  acting  under  his  orders  at  the  time, 
the  recovery  would  have  been  sustained. 

In  the  case  at  bar  it  is  expressly  admitted  in  the  pleadings 
that  Riley,  the  local  or  gang  boss  for  the  defendants,  had  the 
entire  direction  and  control  of  a  division  or  gang  of  men 
working  at  the  place  of  the  accident,  with  power  to  discharge 
the  men  under  him,  at  his  pleasure.  It  is  also  admitted,  like- 
wise, in  the  pleadings  that  Riley  had  the  entire  charge  of  the 
giant  powder  used  at  that  point,  and  that  it  was  his  duty  to 
thaw  the  same  when  necessary.  The  evidence  shows  that, 
for  the  purpose  of  thawing  the  powder,  he  had  authority  to 
call  to  his  assistance  such  laborers  as  he  required.  It  is  ad- 
mitted that  the  thavving  of  this  powder  was  entirely  beyond 
the  scope  of  young  Mannix's  employment.  Under  these  cir- 
cumstances, we  think  that  the  act  of  Riley  in  ordering  Man- 
nix to  handle  this  dangerous  explosive  was  the  act  of  the 
company.  No  doubt  the  boy  would  have  been  justified  in 
disobeying  this  order,  but  this  fact  will  not  exonerate  the 
defendants.  The  deceased  had  a  right  to  rely  to  some  extent 
upon  the  superior  skill  and  knowledge  of  the  man  put  by  them 
in  charge  of  the  work  at  that  point.  It  would  be  unreason- 
able and  unwarranted  to  require  that  a  workman  under  such 
circumstances  should  be  required  to  weigh  nicely  the  ques- 
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tion  as  to  whether  or  not  the  order  was  one  which  the  foreman 
had  a  right  to  give. 

If  young  Mannix  had  been  a  man  of  mature  years,  familiar 
with  the  dangers  attendant  upon  handling  giant  powder,  it 
might  with  some  propriety  be  urged  that  in  obeying  such  an 
order  he  was  guilty  of  such  contributory  negligence  as  would 
bar  a  recovery.  This  cannot  be  urged  against  a  mere  boy  of 
tender  years,  who  is  not  shown  to  have  had  any  information 
with  reference  to  the  dangerous  nature  of  the  business  upon 
which  he  was  ordered  by  his  superior.  Moreover,  the  question 
of  negligence,  and  the  correlative  question  of  contributory 
negligence,  were  fairly  submitted  to  the  jury  under  proper  in- 
structions, and  both  issues  decided  against  the  defendants. 

The  deceased  is  shown  to  have  been  an  active  boy,  diligent 
in  serving  his  employers'  interests,  obedient  to  all  the  com- 
mands of  his  superiors.  He  was  ordered  to  act  in  an  emer- 
gency. This  order  was  by  a  superior  whom  it  was  his  general 
duty  to  obey.  The  deceased  had  neither  time  for  the  close 
weighing  of  chances,  nor  the  opportunity  to  fully  comprehend 
the  danger  of  the  service  upon  which  he  was  dispatched.  It 
is  in  evidence  from  some  of  the  defendants'  witnesses  that 
giant  powder  might  be  warmed  at  an  open  fire  without  unusual 
risk;  that,  in  fact,  it  would  sometimes  take  fire  and  burn  up 
without  exploding.  Under  these  circumstances,  it  should  not 
be  a  matter  of  surprise  that  the  jury  found  that  deceased  was 
not  properly  chargeable  with  contributory  negligence. 

Among  the  instructions  given  to  the  jury  were  embodied 
the  statutes  under  which  the  action  was  being  prosecuted. 
There  was  no  error  in  this,  particularly  as  the  jury  were  prop- 
erly informed  as  to  the  measure  of  damages  in  case  the  right 
of  recovery  should  be  sustained,  the  instruction  upon  this 
point  having  been  prepared  by  the  defendants'  counsel  and 
given  at  their  request.  For  the  correct  rule  of  damages  in 
this  class  of  cases,  and  full  discussion  of  the  statute,  see  Mof- 
falt  V.  Tenney,  17  Col.  189;  Hayes  v.  Williams,  17  Col.  465. 
Some  of  the  instructions  given  at  the  request  of  plaintiff  were 
neither  numbered  nor  signed,  and  error  to  the  giving  of  such 
instructions  is  assigned  on  account  of  the  omissions.  Although 
the  court,  in  its  discretion,  might  have  refused  to  consider  such 
requests  to  instruct,  it  was  not  required  to  do  so.  When 
given,  they  became  the  instructions  of  the  court,  and  might 
have  been  given  upon  its  own  motion.     The  instructions  being 
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correct  as  a  matter  of  law,  the  failure  of  counsel  to  either  num- 
ber or  sign  them  furnishes  no  ground  for  reversal. 

The  case  appears  to  have  been  tried  with  more  than  usual 
care,  and  we  see  no  reason  for  interfering  with  the  judgment. 
It  is  therefore  aflfirmed. 

Master  and  Servant. — Assdmption  of  Risks  bt  Emplotek:  See  note 
to  Augerstein  v.  Jones,  23  Am.  St.  Rep.  182,  where  a  large  number  of  cases 
illustrating  the  principle  that  a  servant  assumes  the  ordinary  risks  of  hia 
employment  are  cited;  St,  Louis  etc.  R'y  Co.  v.  Davis,  54  Ark.  389;  26  Am.  St. 
Rep.  48;  EU  v.  Northern  Pacific  R.  R.  Co.,  1  N.  D.  336;  26  Am.  St.  Rep.  621; 
Jackson  v.  Missouri  Pac.  R'y  Co.,  104  Mo.  448;  Oalveston  etc.  R'y  Co.  v.  Arispe, 
81  Tex.  517;  Schaub  v.  Hannibal  etc.  R'y  Co.,  106  Mo.  74;  Brazil  etc.  Coal  Co. 
V.  Hoodlet,  129  Ind.  327;  Knox  v.  Pioneer  Coal  Co.,  90  Tenn.  546.  But  the 
rule  does  not  apply  when  the  servant  was  ignorant  of  the  danger,  and  had 
no  reasonable  opportunity  to  know  it:  McCormick  v.  Burandt,  136  111.  170; 
and  the  servant  has  a  right  to  presume  that  the  master  will  provide  such  pre. 
cautionary  regulations  as  will  not  needlessly  expose  him  to  risks  not  neces- 
sarily resulting  from  his  occupation:  Wild  v.  Oregon  etc.  R'y,  21  Or.  159. 

Master  and  Servant  —  Master's  Duty  to  Provide  Safe  Appliances 
AND  Competent  Co-laborers.  —  A  master  must  provide  a  reasonably  safe 
place  within  which  to  work,  reasonably  safe  appliances,  and  competent  per- 
sons for  his  co-laborers,  and  the  performance  of  these  duties  cannot  be 
avoided  by  the  simple  giving  of  an  order  by  which  their  execution  is  in- 
trusted to  another:  McElligott  v.  Randolph,  61  Conn.  157;  29  Am.  St.  Rep. 
181;  Norfolk  etc.  R.  R.  Co.  v.  Nunnally,  88  Va.  546;  Richmond  etc.  R.  R. 
Co.  V.  Burnett,  88  Va.  538;  LouLwille  etc.  R'y  Co.  v.  Oraham,  124  Ind.  89; 
Louisville  etc.  R'y  Co.  v.  Orr,  91  Ala.  548;  Chicago  etc  R.  R.  Co.  v.  Blevins, 
46  Kan.  370;  Ohio  etc.  R'y  Co.  v.  Pearcy,  128  Ind.  157;  McGovern  v.  Ceu' 
tral  Vt.  R.  R.  Co.,  123  N.  Y.  280.  The  degree  of  care  incumbent  on  the 
master  is  only  ordinary:  Richmond  etc.  R.  R.  Co.  v.  George,  88  Va.  223; 
Brymer  v.  Southern  Pac.  Co.,  90  Cal.  496;  Qui/  etc.  R'y  Co.  v.  Johnson,  83 
Tex.  628.  The  master  is  not  required  to  furnish  the  safest  appliances: 
Hatter  v.  Illinois  Central  R.  R.  Co.,  69  Miss.  642;  nor  all  the  latest  im- 
provements: Sappenfield  v.  Main  Street  etc.  R.  R.  Co.,  91  Cal.  48.  The  plain- 
tiff must  show  by  positive  proof  that  the  appliances  were  defective,  and  that 
the  master  had  notice  of  the  defect,  or  was  negligently  ignorant  of  it:  St. 
Louis  etc.  R'y  Co.  v.  Rice,  51  Ark.  467.  When  the  master  directs  his  servant 
to  perform  some  service  to  which  a  particular  risk  is  attached,  which  is  not 
patent  and  open  to  the  observation  of  any  person  exercising  reasonable  care, 
it  is  his  duty  to  inform  the  workman  of  it,  and  caution  him  against  it:  HoU 
land  V.  Tennessee  etc.  R.  R.  Co.,  91  Ala.  444.  This  duty  is  especially  incum- 
bent  on  him  when  the  servant  is  young  and  inexperienced:  Cartter  A  Co. 
V.  Cotter,  88  Ga.  286;  Bowling  v.  Allen,  102  Mo.  213;  and  see  cases  referred 
to  in  the  note  to  Hinckley  v.  Horazdowshy,  133  111.  359;  23  Am.  St.  Rep.  618. 

Master  and  Servant.  —  Vice-principals,  Who  are,  and  how  Fab  the 
Master  is  Liable  for  their  Neoligenck:  See  note  to  Adams  v.  Iron 
Cliffs  Co.,  18  Am.  St.  Rep.  455-458.  A  person  who  is  clothed  by  a  corpora- 
tion with  the  control  and  management  of  a  distinct  department,  in  which  hia 
duty  is  that  of  direction  and  superintendence,  is  a  vice-principal:  Chicago  etc 
R.  R.  Co.  V.  Sullivan,  27  Neb.  673.  See  also  McElligott  v.  Randolph,  61  Conn. 
157;  29  Am.  St.  Rep.  181. 
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Gorman  v.  People. 

[17  Colorado,  696.] 

Officers  db  Paoto  —  Acts  of,  cannot  bs  Qcestioned.  —  When  an  office 
has  been  duly  created,  public  policy  ofteu  requires  that  the  official  acta 
of  the  person  actually  discliarging  the  duties  thereof  shall  not  be  ques- 
tioned on  the  ground  that  such  incumbent  has  no  title  to  the  office;  but 
this  rule  always  presupposes  the  existence  of  an  office  dejure, 

CoiT&TS  DB  Facto.  —  Such  a  thing  as  a  de  /ado  court  cannot  exist,  and  con- 
sequently its  judgments  cannot  be  sustained. 

Judgment  of  Abolished  Court  la  Void.  —  A  sentence  imposed  or  judg- 
ment rendered  by  a  court  after  it  has  been  abolished  by  statute  is  void. 

Ikstructions  in  Criminal  Cases.  —  A  charge  to  the  jurors,  in  a  criminal 
case,  telling  them  that  they  must  believe  the  defendant  guilty  of  the 
crime  charged,  beyond  a  reasonable  doubt,  in  order  to  convict,  but  omit- 
ting to  tell  them  that  their  belief  must  be  founded  upon  "all  the  evi- 
dence," is  objectionable,  but  will  not  work  a  reversal  of  the  verdict,  in 
the  absence  of  proof  that  the  charge,  as  a  whole,  is  not  so  clear  in  this 
respect  as  to  mislead  intelligent  men. 

H.  E.  Luthe,  for  the  plaintiffs  in  error. 

S.  W.  Jones,  attorney-general^  and  H.  Riddell^  for  the  de- 
fendants in  error. 

Hayt,  J.  Plaintiffs  in  error,  James  J.  Gorman  et  al.,  were 
convicted  in  the  court  below  of  riot,  and  sentenced  to  confine- 
ment in  the  county  jail  of  Arapahoe  County  for  the  period  of 
sixty  days.  By  an  act  approved  April  19,  1889,  the  court  in 
which  the  trial  of  defendants  took  place  was  abolished.  This 
act  contained  no  emergency  clause,  and  under  our  constitu- 
tion went  into  effect  ninety  days  after  its  passage,  to  wit,  on 
the  eighteenth  day  of  the  succeeding  month  of  July.  These 
defendants  were  sentenced  on  the  next  day,  July  19th. 

The  pretended  judgment  in  this  case  cannot  be  allowed  to 
stand.  Where  there  is  an  office  duly  created,  public  policy 
frequently  requires  that  the  official  acts  of  the  person  actually 
filling  such  office  and  discharging  the  duties  thereof  shall  not 
be  questioned  on  the  ground  that  the  incumbent  has  no  title 
to  the  office.  Were  it  not  for  this  salutary  rule  of  law,  the 
administration  of  public  affairs  might  be  thrown  into  the 
direst  confusion,  and  the  functions  of  government  suspended 
pending  inquiry  into  the  right  to  the  office.  But  this  rule 
presupposes  the  existence  of  an  office  de  jure.  There  is  no 
principle  of  law  under  which  a  de  facto  court  can  be  sustained; 
Norton  v.  Shelby  Co.,  118  U.  S.  425.    At  the  time  of  the  im- 
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position  of  this  sentence,  there  was  no  such  court  in  existence 
as  the  criminal  court  of  Arapahoe  County,  and  the  jurisdiction 
of  the  court  to  enter  this  or  any  other  judgment  cannot  be 
maintained. 

In  view  of  a  new  trial,  attention  is  called  to  another  error 
appearing  from  this  record.  The  oflFense  of  which  defendants 
were  convicted  is  alleged  to  have  been  committed  in  the  year 
1889.  At  the  trial  the  jury  were  instructed  upon  the  law  of 
forcible  entry  and  unlawful  detainer;  the  charge  upon  this 
subject  being  based  upon  sections  1487  and  1488  of  the  Gen- 
eral Statutes  of  1883.  These  sections  were  expressly  repealed 
by  section  26  of  an  act  approved  April  10,  1885:  Sess.  Laws 
1885,  p.  224. 

The  last  error  assigned  brings  up  for  review  the  following 
part  of  the  charge:  *'  So  if  you  believe  and  are  satisfied,  be- 
yond a  reasonable  doubt,  that  these  defendants,  or  any  one  of 
them,  ....  committed,  at  the  time  and  place  mentioned  in 
the  testimony,  an  unlawful  act  forcibly  or  violently,  or  a  law- 
ful act  in  a  violent  or  tumultuous  manner,  you  are  warranted 
in  finding  a  verdict  of  guilty." 

This  instruction  is  objectionable,  because  it  does  not  require 
the  guilt  of  the  defendants  to  be  established  by  the  evidence 
beyond  a  reasonable  doubt  to  justify  a  conviction.  This 
omission  is  not  cured  by  any  other  instruction  given  in  the 
case,  although  the  jury  were  instructed  at  great  length,  the 
instructions  occupying  ten  closely  printed  pages  of  the  ab- 
stract. We  are  not  to  be  understood  as  holding  that  it  is 
necessary  in  every  instruction  to  say  to  the  jury  that  they 
must  believe  from  the  evidence;  but  the  charge,  when  consid- 
ered as  a  whole,  ought  to  be  so  clear  in  this  respect  that  in- 
telligent men  will  have  this  principle  of  law  clearly  before 
them  when  deliberating  upon  a  verdict,  particularly  in  crim- 
inal cases.  It  is  doubtful,  however,  if  this  judgment  should 
be  reversed  solely  on  account  of  such  an  omission  in  the 
charge.  Jurors  generally  understand  that  they  are  to  decide 
all  cases  solely  upon  the  evidence  introduced  at  the  trial.  In 
every  case  the  oath  administered  to  them  calls  for  a  deter- 
mination of  the  issues  upon  the  evidence,  and  in  the  absence 
of  a  showing  to  the  contrary,  it  is  to  be  presumed  that  they 
have  acted  in  accordance  with  this  oath:  See  Salomon  y.  Web- 
tier,  4  Col.  353;  Ingols  v.  Plimpton,  10  Col.  535. 

The  judgment  is  reversed,  and   the  cause  remanded.     It 
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will  be  sent  to  the  district  court  of  Arapahoe  County,  in  ac- 
cordance with  the  command  of  the  statute  abolishing  the 
criminal  court.  

Officers  db  Facto  —  Effect  of  Acts  of.  — The  acta  of  de  facto  officers, 
BO  far  as  they  iavolve  the  iaterests  of  the  public  or  third  persons,  are  valid: 
Magneau  v.  CUy  qf  Fremont,  30  Neb.  843;  27  Am.  St  Rep.  436,  and  note; 
note  to  Hildreth  v.  Mclntire,  19  Am.  Dec  68,  69. 

Courts  —  Db  Facto  —  Whether  Exist.  —  A  de  facto  court  of  appeals 
cannot  exist  under  a  written  constitution  which  ordains  one  supreme  court 
and  defines  the  duties  and  qualifications  of  its  judges:  HUdreth  v.  Melntirt,  1 
J.  J.  Marsh.  206;  19  Am.  Dec  61,  and  note  discussing  de  facto  officers. 

Trial.  —  What  instmctions  should  be  given  in  criminal  cases  as  to  reason, 
able  doubt,  see  notes  to  Waccuer  t.  People^  23  Am.  81  Rep.  688,  and  Plak» 
T.  StaUt  16  Am.  St.  Rep.  410. 
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SiNDBLARE    V,    "WaLKBE. 
[137  Illinois,  43.] 

Paktkkrshif  —  Rights  of  Partners  in  Partnership  Property.  —  A 
partner's  right  to  partnership  property  is  an  interest  in  all  the  assets  of 
the  firm,  subject  to  the  payment  of  the  partnership  liabilities. 

Partnership  —  Interest  op  Partner  in  Firm  Property,  when  and 
HOW  Ascertained.  —  The  individual  interest  of  one  partner  in  the 
firm  property  and  business  can  be  ascertained  only  by  a  settlement 
of  the  partnership;  and  this  applies  to  the  interest  of  a  partner  in  the 
profits  or  good-will  of  the  partnership  business,  as  well  as  to  the  tangible 
assets  of  the  firm. 

Partnership  —  Right  op  Partner  to  Maintain  Action  for  Injury  to 
Firm  Property.  —  Prior  to  a  dissolution  of  the  partnership  and  a  set- 
tlement of  its  affairs,  one  partner  cannot  maintain  an  action  to  recover 
hit  damages  for  an  injury  to  the  firm  property,  caused  by  a  stranger  act- 
ing in  collusion  with  his  copartner,  in  wrongfully  foreclosing  a  chattel 
mortgage  upon  the  partnership  property  before  the  maturity  of  th» 
mortgage  debt. 

Jones  and  Luaky  for  the  plaintiff  in  error. 

TrumJ)ully  WillitSy  RohbinSy  and  Trumbully  for  the  defendant 
in  error. 

Wilkin,  J.  Plaintiff  in  error  brought  an  action  on  the  case 
against  the  defendant  in  error  and  one  Hubka,  in  the  circuit 
court  of  Cook  County.  He  afterwards  dismissed  as  to  Hubka. 
The  circuit  court  sustained  a  general  demurrer  to  his  declara- 
tion, and  rendered  judgment  against  him  for  costs  of  suit. 
The  appellate  court  affirmed  that  judgment,  and  he  prosecutes 
this  writ  of  error. 

The  only  question  involved  in  the  suit  is,  Could  plaintiff 
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maintain  this  action  at  law  on  the  allegations  of  his  declara- 
tion? In  substance,  these  allegations  are,  that  plaintiff  and 
said  Hubka  were  partners  in  the  dry  goods  business  in  the 
city  of  Chicago,  owning  a  stock  of  goods  and  certain  store 
fixtures,  on  which  they  had  previously  executed  a  chattel 
mortgage  to  defendant  in  error;  that  long  before  the  maturity 
thereof,  and  without  any  authority  of  law  whatever,  defendant 
in  error,  by  collusion  with  said  Uubka,  wrongfully  foreclosed 
said  mortgage,  and  took  possession  of  not  only  the  goods  and 
chattels  described  therein,  but  also  of  others,  of  the  value  of 
five  thousand  dollars,  belonging  to  said  firm,  which  he  after- 
wards pretended  to  sell  to  said  Hubka;  that  by  reason  of  said 
wrongful  seizure  and  transfer,  plaintiff  was  deprived  of  said 
goods  and  the  profits  and  good-will  of  said  business;  that 
said  wrongs  were  committed  in  pursuance  of  a  confederation 
and  collusion  between  said  defendant  in  error  and  said  Hubka, 
to  injure  and  defraud  the  plaintiff.  There  is  no  averment 
that  the  copartnership  between  plaintifl'  and  Hubka  has  been 
dissolved,  or  any  settlement  whatever  had  of  their  partnership 
affairs.  The  declaration,  therefore,  not  only  fails  to  show 
any  individual  title  or  ownership  in  plaintiff  to  said  property, 
partnership  business,  or  the  profits  or  good-will  thereof,  which 
he  says  he  lost,  but  affirmatively  discloses  a  state  of  facts 
from  which  it  appears  that  he  had  only  a  community  of  in- 
terest therein  with  his  partner,  who  consented  to  said  transfer, 
and  all  that  was  done  by  defendant  in  error. 

A  partner's  right  to  partnership  property  is  an  ownership 
of  all  the  assets  of  the  firm,  subject  to  the  ownership  of  every 
other  copartner,  all  of  the  partners  holding  all  of  the  firm 
assets  subject  to  the  payment  of  the  partnership  debts  and 
liabilities:  Parsons  on  Partnership,  350.  It  is  clear,  there- 
fore, that  the  individual  interest  of  one  partner  in  the  firm 
property  and  business  can  only  be  ascertained  by  a  settlement 
of  the  partnership:  Bopp  v.  Fox,  63  111.  540;  Chandler-y.  LiU' 
coin,  52  111.  77;  Menayh  v.  Whihoell,  52  N.  Y.  146;  11  Am. 
Rep.  683.  This  rule  applies  to  the  interest  of  a  partner  in 
the  profits  or  good-will  of  the  partnership  business,  as  well  as 
to  the  tangible  assets  of  the  firm.  Until  plaintiff's  actual  in- 
terest in  the  partnership  has  been  determined,  there  can  be 
no  ascertainment  of  his  damages:  Buckmaster  v,  Gowen,  81 
111.  153;  Sweet  v.  Morrison,  103  N.  Y.  235. 

We  are  clearly  of  the  opinion  that,  on  the  facts  stated  in 
bis  declaration,  plaintiff  has  no  standing  in  a  court  of  law. 
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We  find  nothing  in  the  authorities  cited  by  his  counsel  in  con- 
flict with  this  conclusion. 

The  judgment  of  the  circuit  court  was  right,  and  was  prop- 
erly affirmed  by  the  appellate  court. 

Judgment  affirmed.  

Partnership  —  Interests  op  Partners  in  Firm  Propertt.  — Partners 
have  a  joint  interest  in  the  firm  property,  and  possession  of  any  part  of  th« 
assets  by  either  partner  does  not  vest  a  separate  interest  ia  him:  KinaUr  ▼• 
UcCanta,  4  Rich.  46;  53  Am.  Dec.  711. 


Wooters  v.  Joseph. 

[137  Illinois,  113.] 

BxEOunoN  NOT  Signed,  Insufficient  to  Authorize  Redemptioit.  — 
When  the  only  execution  recited  in  a  transcript  from  the  docket  of  % 
justice  of  the  peace  filed  in  the  office  of  the  clerk  of  the  circnit  court  ia 
a  paper,  unsigned  by  the  justice,  in  the  form  and  phraseology  of  an  ex- 
ecution, the  transcript,  as  filed,  will  create  no  lien,  and  will  not  author- 
ize the  circuit  court  to  issue  an  execution  under  which  redemption  can 
be  made  from  a  foreclosure  sale. 

Justice's  Transcript  —  When  Creates  Lien  on  Land. — In  order  that  a 
transcript  of  a  justice's  docket  filed  in  the  circuit  court  may  create  a 
lien  on  land,  and  authorize  the  issuance  of  an  execution  by  the  clerk  of 
that  court,  it  must  recite  that  execution  issued  under  the  justice's  judg- 
ment, and  must  show  a  return  thereof,  to  the  effect  that  the  defendant 
has  not  sufficient  personal  property  within  the  county  to  satisfy  such 
'  judgment  and  costs. 

Justice's  Transcript,  as  Lien  on  Land  —  Upon  What  Depends. — 
Whether  or  not  a  lien  is  created  against  the  land  of  a  defendant  by  filing 
a  transcript  of  a  justice's  judgment  and  proceedings  in  the  circuit  court, 
and  whether  or  not  authority  is  thus  conferred  upon  the  clerk  of  that 
court  to  issue  an  execution,  depends,  not  upon  the  existing  facts,  but 
apon  whether  or  not  such  transcript  recites  the  requisite  statutory 
facts. 

Executions — Necessary  Requisites  of  Signing. — A  paper  containing 
the  form  and  peculiar  phraseology  of  an  execution  issued  by  a  justice  of 
the  peace,  but  which  is  not  signed  by  him,  is  not  a  valid  execution,  and 
confers  no  authority  upon  an  officer  to  make  a  levy.  His  return  upon 
it  can  have  no  more  effect  than  his  indorsement  upon  any  other  extra- 
judicial paper. 

Amendment  of  Record  as  Affecting  Vested  Rights.  —  Rights  already 
vested  cannot  be  affected  by  an  amendment  of  a  record  made  subsequent 
to  the  time  of  their  being  vested,  nor  can  such  amendment  of  the  record 
affect  one  not  a  party  to  the  proceeding  in  which  the  amendment  is 
allowed. 

William  Winkelman,  for  the  appellant. 

Charles  Morrison,  for  the  appellees. 


356  WooTERs  V.  Joseph.  [Illinois, 

ScHOLFiELD,  C.  J.  In  the  opinion  filed  when  we  first  ren- 
dered judgment  in  this  case,  we  inadvertently  fell  into  an 
error  in  reciting  the  facts,  and  in  order  to  make  a  correction 
in  that  respect,  and  also  to  give  further  consideration  to  the 
question  of  law  discussed  in  the  argument  of  the  case,  we 
ordered  a  rcliearing. 

It  is  sufficient  for  a  comprehension  of  the  only  question  of 
law  that  we  are  now  called  upon  to  decide  to  say,  in  general 
terms,  appellant  was  the  original  owner  of  the  property  in 
controversy,  and  still  claims  to  be  its  lawful  owner.  Appellees 
claim  to  have  obtained  appellant's  title  by  a  master's  deed, 
executed  to  them  pursuant  to  a  sale  under  a  decree  of  fore- 
closure of  a  mortgage.  Appellant  claims  that  one  Laughlia 
redeemed  from  that  sale,  and  that  he  himself  redeemed  from 
Laughlin,  and  thereby  relieved  his  title  of  all  encumbrance. 

Laughlin's  claim  of  redemption  rests  upon  an  execution 
issued  upon  a  transcript  of  the  docket  of  a  justice  of  the  peace, 
in  which  what  is  claimed  to  be  an  execution  issued  by  such 
justice  of  the  peace  is  unsigned  by  any  justice  of  the  peace, 
and  the  question  therefore  is,  whether  a  transcript  from  the 
docket  of  a  justice  of  the  peace,  filed  in  the  office  of  the  clerk 
of  the  circuit  court,  in  which  the  only  paper  recited  in  the 
nature  of  or  resembling  an  execution  is  a  paper  in  the  form 
and  phraseology  of  an  execution,  except  that  it  is  unsigned 
by  the  justice  of  the  peace,  will  authorize  the  circuit  clerk  to 
issue  an  execution,  under  which  a  redemption  can  be  made 
from  a  prior  sale.  The  right  of  redemption  is  statutory 
{Littler  v.  People,  43  111.  188),  and  we  must  therefore  turn  to 
the  statute  and  see  whether  what  was  here  done  was  sufficient 
to  authorize  a  redemption  by  Laughlin. 

It  is  provided  in  section  87  of  chapter  79  of  the  Revised 
Statutes  of  1874  (p.  650),  that  "  the  personal  property  of  every 
defendant  in  a  judgment  before  a  justice  of  a  peace,  not  ex- 
empt from  execution,  shall  be  bound  for  the  payment  of  such 
judgment  from  the  delivery  of  the  execution  issued  thereon 
to  the  constable;  and  the  real  property  of  such  defendant, 
not  exempt  from  execution,  shall  be  bound,  as  aforesaid,  from 
the  date  of  the  filing  of  a  transcript  of  the  judgment  in  the 
clerk's  office,  as  provided  in  this  act."  Then  section  95  of 
the  same  act  takes  up  the  subject,  and  proceeds  thus:  '*  When 
it  shall  appear,  by  the  return  of  an  execution  first  issued,  as 
aforesaid,  that  the  defendant  has  not  personal  property  suffi- 
cient to  satisfy  the  judgment  and  costs  within  the  county  ii> 
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which  judgment  was  rendered,  and  it  is  desired  by  the  plain- 
tiflf  to  have  the  same  levied  on  real  property  in  that  or  any 
other  county,  it  shall  be  lawful  for  the  justice  to  certify  to  the 
clerk  of  the  circuit  court  of  the  county  in  which  such  judgment 
was  rendered  a  transcript,  which  shall  be  filed  by  said  clerk, 
and  the  judgment  shall  thenceforward  have  all  the  effect  of  a 
judgment  of  said  court,  and  execution  shall  issue  thereon  out 
of  that  court  as  in  other  cases."  And  the  next  section  (sec.  96) 
directs  that  "every  transcript  desired  to  be  used  for  the  pur- 
poses aforesaid  shall  be  certified,  by  the  justice  of  the  peace 
making  the  same,  to  be  truly  copied  from  the  files  and  books 
of  his  office,  and  shall  contain  a  copy  of  the  original  and  each 
subsequent  summons  or  process  issued  by  the  justice  of  the 
peace,  the  return  of  the  officer  or  officers  thereon,  the  judg- 
ment and  the  execution  or  executions  issued  thereon,  with  the 
return  of  the  officer  upon  the  same,  and  a  copy  of  his  docket 
in  the  case."  And  the  next  section  (sec.  97)  requires  that  the 
transcript  shall  be  recorded  before  any  execution  shall  issue 
thereon. 

It  is  thus  seen  that  the  issuing  of  an  execution  to  the  con- 
stable, and  his  return  thereon  that  the  defendant  has  not 
personal  property  sufficient  to  satisfy  the  judgment  and  costs 
within  the  county  in  which  the  judgment  was  rendered,  are  • 
conditions  precedent  to  the  right  to  have  a  transcript  filed 
with  the  circuit  clerk,  and  that  the  transcript  must  recite  the 
execution  issued,  with  the  return  thereon,  and  also  that  it  is 
not  merely  the  existence  of  the  judgment  before  the  justice  of 
the  peace,  the  issuing  of  an  execution  thereon  and  prescribed 
return  thereof  by  the  constable,  that  creates  the  lien  and  au- 
thorizes the  issuing  of  the  execution  by  the  circuit  clerk,  but 
the  filing,  and  recording  in  the  proper  office,  of  the  transcript 
thereof;  and  so,  necessarily,  whether  in  a  given  case  a  lien  is 
created  and  authority  conferred  upon  the  circuit  clerk  to  issue 
an  execution  must  depend,  not  upon  the  facts  existing,  but 
upon  the  transcript  reciting  the  requisite  facts.  A  paper  con- 
taining the  form  and  peculiar  phraseology  of  an  execution, 
except  that  it  is  unsigned  by  a  justice  of  the  peace,  is  not  an 
execution.  Such  a  paper  could  confer  no  authority  upon  a 
constable  to  make  a  levy,  and  his  return  upon  it  could  have 
no  other  effect  than  his  indorsement  upon  any  other  extra- 
judicial paper. 

It  is,  however,  shown,  that  long  subsequent  to  the  execution 
of  the  deed  to  appellees,  and  since,  indeed,  the  first  trial  of 
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that  case,  appellant  obtained  leave  of  the  circuit  court  to 
amend  the  transcript  of  the  justice  of  the  peace,  by  adding 
the  signature  of  the  justice  of  the  peace  to  the  unsigned  paper 
therein,  having  otherwise  the  form  and  phraseology  of  an  exe- 
cution. But  it  is  a  sufficient  answer  to  this,  that  appellees 
were  not  parties  to  the  proceeding  in  which  this  leave  of 
the  circuit  court  was  obtained,  and  it  is  not  admissible  to 
affect  rights  already  vested,  by  an  amendment  of  a  record 
subsequent  to  tbe  time  of  their  being  vested:  McCormick  v. 
Wheeler,  36  111.  114;  85  Am.  Dec.  388;  Church  v.  English,  81 
111.  442. 

We  find  no  reason  justifying  us  in  disturbing  the  judgment 
below,  and  it  is  therefore  affirmed. 


ExECDTioN  —  Necessity  of  Signature.  —  An  order  setting  aside  a  levy 
upon  execution  is  properly  granted  on  the  ground  that  the  execution  was  not 
Bubscribed  by  the  party  issuing  it,  or  his  attorney,  as  required  by  the  stat< 
ute:  BonesUel  v.  Orvis,  23  Wis.  506;  99  Am.  Dec.  201.  So  an  unsigned  in- 
dorsement by  a  justice,  renewing  an  execution,  is  void:  Barhydt  t.  VoUk,  12 
Wend.  145;  27  Am.  Dec.  124. 


Springfield  Homestead  Association  v.  Roll. 

[137  Illinois,  205.] 

Fraudulent  Convbtances — Rights  as  between  Pabties. — A  convey, 
ance  of  property  in  fraud  of  creditors  of  the  grantor  is  binding  as  between 
the  parties  to  it;  and  neither  courts  of  law  nor  of  equity  will  aid  a  fraud* 
ulent  grantor  in  recovering  the  property,  or  in  enforcing  the  trust  upon 
which  the  conveyance  was  made. 

Fbauddlent  Conveyances  —  Effect  of  Reconveyancb  as  between  thb 
Parties.  —  While  a  fraudulent  grantee  is  under  no  legal  but  only  a 
moral  obligation  to  reconvey  to  his  grantor,  yet  when  he  makes  a  recon- 
veyance, such  act  will  be  binding  on  him,  and  if  the  rights  of  no  inno- 
cent third  party  have  intervened,  the  fraudulent  grantor  will  become 
reinvested,  both  in  law  and  in  equity,  with  the  title  previously  conveyed 
to  his  grantee. 

Fbaudulent  Conveyances  —  Uneecorded  Reconveyance  —  Effect  of,  o» 
Mortgagee  of  Fraudulent  Grantee. — When  a  grantor,  under  a 
recorded  conveyance  of  his  land,  made  in  fraud  of  creditors,  remains  in 
open  and  notorious  possession,  and  receives  a  reconveyance  from  his 
fraudulent  grantee,  which,  being  unrecorded,  is  afterwards  lost  or  stolen, 
a  subsequent  mortgagee  of  the  fraudulent  grantee  will  be  deemed  to 
have  had  notice  of  the  title  of  the  fraudulent  grantor  arising  from 
his  possession  under  his  unrecorded  reconvej'ance,  and  the  mortgag» 
will  be  considered  void  as  against  him,  and  set  aside  as  a  cloud  on  hi» 
title. 
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Action  by  John  E.  Roll  to  establish  his  title  to  certain 
land,  and  to  remove  certain  clouds  from  his  title.  Judgment 
for  the  plaintiff.  The  defendant,  Springfield  Homestead 
Association,  appealed.    The  facts  appear  in  the  opinion. 

Fatton  and  Hamilton,  for  the  appellant. 

Palmer  and  Shutt,  for  the  appellee. 

Bailey,  J.  It  is  contended  that  the  conveyances  by  which 
the  title  to  the  property  in  question  became  vested  in  the  com- 
plainant's son  were  made  with  intent  to  hinder,  delay,  and 
defraud  the  complainant's  creditors,  and  that  the  complainant, 
therefore,  is  entitled  to  no  relief  as  against  his  fraudulent 
grantee,  or  as  against  the  Springfield  Homestead  Association, 
which  claims  said  property  as  mortgagee  of  said  grantee. 
There  is  evidence  tending  to  sustain  the  charges  of  fraud 
made  by  the  answers,  and  if  the  bill  had  been  brought  to 
compel  an  execution  by  the  alleged  fraudulent  grantee  of  the 
secret  trust  alleged  to  have  been  reposed  in  him  by  said  con- 
veyances, the  contention  here  made  would  have  been  entitled 
to  grave  consideration.  Where  a  conveyance  of  property  is 
made  in  fraud  of  the  creditors  of  the  grantor,  such  convey- 
ance is  binding  as  between  the  parties  to  it,  and  neither  courts 
of  law  or  equity  will  aid  the  fraudulent  grantor  in  recovering 
back  the  property  conveyed,  or  in  enforcing  the  trust  upon 
which  the  conveyance  was  made.  The  courts  will  leave  the 
parties  to  the  fraudulent  transaction  precisely  where  they 
have  placed  themselves  by  their  own  fraudulent  acts,  and 
will  give  aid  or  assistance  to  neither. 

But  that  is  not  this  case.  Here,  as  the  complainant  con- 
tends, his  grantee,  whether  fraudulent  or  otherwise,  has  ac- 
tually and  voluntarily  made  a  reconveyance  to  him  of  said 
property,  and  the  scope  of  the  bill  is  to  have  the  rights  to 
wliich  the  complainant  has  become  entitled,  by  means  of  such 
reconveyance,  ascertained  and  declared.  While  a  fraudulent 
grantee  is  under  no  legal  obligation  to  reconvey,  he  is  under 
a  moral  obligation  to  do  so,  and  where,  in  fulfillment  of  his 
moral  obligation,  he  actually  makes  a  reconveyance,  such  act 
will  be  valid  and  binding  on  him,  and  if  the  rights  of  no  in- 
nocent third  parties  have  intervened,  the  fraudulent  grantor 
will  become  reinvested,  both  at  law  and  in  equity,  with  the 
title  previously  conveyed  to  his  grantee.  Such  reconveyance 
is  not  within  the  condemnation  of  the  statute  of  frauds,  but 
vests  in  him  to  whom  it  is  made  a  title  which  the  courts  will 
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recognize  and  protect  precisely  as  they  would  a  title  derived 
from  any  other  source. 

The  bill  alleges  that,  about  August  1,  1880,  the  complain- 
ant's son,  to  whom  said  property  had  been  conveyed,  at  the 
complainant's  request,  made,  executed,  acknowledged,  and 
delivered  to  the  complainant  a  deed  of  said  property;  that 
said  deed  had  not  been  recorded,  and  that  it  had  been  lost  by 
or  stolen  from  the  complainant,  and  the  prayer  of  the  bill  is, 
that  a  decree  be  entered  establishing  the  complainant's  legal 
title  to  said  property.  The  answers  of  both  defendants  deny 
that  such  deed  was  executed  as  alleged,  or  that  any  such  deed 
ever  existed,  and  the  real  controversy  in  the  case  arises  upon 
the  issue  of  fact  thus  presented.  By  the  decree  of  the  court 
below  that  issue  was  determined  in  favor  of  the  complainant, 
and  the  question  now  is,  whether  that  decree  is  sustained  by 
the  evidence. 

The  evidence  as  to  whether  said  deed  was  executed  as  al- 
leged is  conflicting,  and  is  not  perhaps  in  all  respects  as  clear 
and  satisfactory  as  could  be  desired,  but  after  giving  it  care- 
ful consideration,  we  are  not  prepared  to  say  that  it  is  not 
BuflBcient  to  warrant  the  finding  of  the  court  below,  John  E. 
Roll,  the  complainant,  testifies  positively  that  about  the  28th 
or  30th  of  July,  1880,  Frank  P.  Roll,  his  son,  executed  and 
delivered  to  him  a  deed  of  said  property;  that  the  signature 
to  the  deed  was  in  his  son's  handwriting;  that  according  to 
his  best  recollection  the  deed  was  acknowledged  before  Charles 
Arnold,  a  notary  public,  but  as  to  that  he  is  not  positive;  that 
his  son  handed  him  said  deed  after  it  was  executed,  and  that 
he  placed  it  in  a  bureau  drawer  in  his  room  in  the  house 
where  he  lived,  and  that  he  saw  it  many  times  afterward  in 
that  place  of  deposit;  that  he  first  missed  it  about  July  or 
August,  1883;  that  his  son,  who  was  married  shortly  after 
the  execution  of  said  deed,  and  also  his  wife,  lived  in  the 
same  house  with  the  complainant  for  several  years,  and  had 
complete  access  to  said  room  and  bureau  drawer,  and  that 
after  said  deed  was  found  to  be  missing,  the  complainant 
charged  them  with  having  taken  it  away,  but  they  denied,  or 
at  least  refused  to  admit,  having  done  so. 

Charles  Arnold  testifies  that  he  was  a  notary  public  in  1880, 
and  that  he  remembers  Frank  P.  Roll's  coming  to  his  office 
that  year  to  get  an  acknowledgment  taken,  and  that  while  he 
does  not  remember  whether  he  actually  took  said  acknowl- 
edgment, he  thinks  he  did.     He  admits,  however,  that  he  did 
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not  examine  the  deed  nor  see  its  contents,  nor  what  land  it 
related  to,  and  his  recollection  of  the  transaction  seems  to  be 
quite  indistinct. 

William  E.  Shutt  testifies  that,  about  1884  or  1885,  he  pur- 
chased, as  the  result  of  a  somewhat  protracted  negotiation 
with  John  E.  Roll,  a  small  lot  which  formed  a  part  of  the 
property  claimed  to  have  been  conveyed  by  Frank  P.  Roll  to 
John  E.  Roll  by  the  deed  the  existence  of  which  is  now  in 
controversy,  the  price  agreed  upon  being  $350;  that  after 
agreeing  upon  the  terms  of  the  purchase,  he  examined  the 
title  of  said  lot  as  the  same  appeared  of  record,  and  found  it 
to  be  in  Frank  P.  Roll;  that  he  then  went  to  Frank  P.  Roll 
and  told  him  that  the  title  of  a  piece  of  property  which  he 
had  bought  of  his  father  was  in  him,  and  that  as  soon  as  said 
title  was  made  good,  the  purchase  money  was  ready;  that 
Frank  P.  Roll  then  told  the  witness  that  he  had  nothing  to 
do  with  said  lot;  that  the  property  belonged  to  his  father; 
that  he  had  made  to  his  father  a  deed  for  it,  which  his  father 
said  was  not  on  record;  that  thereupon,  at  the  suggestion  of 
the  witness,  John  E.  Roll  and  Frank  P.  Roll  and  wife  joined 
in  the  conveyance  of  said  lot  to  the  witness,  and  that  the  wit- 
ness paid  for  it  with  his  check  payable  to  the  order  of  John 
E.  Roll. 

The  testimony  of  these  witnesses  is  met  by  Frank  P.  Roll 
with  a  simple  denial.  He  swears  that  he  never  made  a  deed 
of  the  property  in  question  to  his  father  or  to  any  one  else; 
that  Charles  Arnold  never  took  an  acknowledgment  of  a  deed 
from  him  to  his  father;  that  he  sold  said  lot  to  Shutt,  although 
he  admits  that  the  bargain  was  made  with  Shutt  by  his  father; 
that  he  received  the  consideration,  although  he  admits  that 
it  was  paid  by  a  check,  and  that  he  cannot  remember  who 
drew  the  money  from  the  bank  or  where  it  went  to;  and  as  to 
the  admissions  to  Shutt  in  relation  to  an  unrecorded  deed  to 
his  father,  testified  to  by  that  witness,  he  merely  says  that  he 
does  not  remember  them. 

The  testimony  of  Frank  P.  Roll  stands  uncorroborated,  and 
besides,  the  judge  of  the  court  below  saw  the  witnesses  and 
bad  an  opportunity  of  hearing  them  testify,  and  therefore  had 
a  better  opportunity  for  judging  of  their  relative  credibility 
than  we  can  have.  In  view  of  all  the  facts,  we  are  of  the 
opinion  that  the  said  court  was  justified  in  holding  that  the 
clear  preponderance  of  the  evidence  was  in  favor  of  the  com- 
plainant, and  decreeing  accordingly. 


3G2  McNuLTA  V.  LocKRiDGE.  [Illinois, 

The  evidence  clearly  shows  that  at  and  before  the  time  of 
the  execution  of  the  mortgage  to  the  Springfield  Homestead 
Association,  the  complainant  was  in  visible  and  notorious 
possession  of  that  part  of  the  property  in  question  in  respect 
to  which  the  decree  is  in  favor  of  the  complainant.  Such 
possession  charged  said  association  with  notice  of  the  com- 
plainant's title,  and  the  court  therefore  properly  held  that,  as 
to  that  property,  the  mortgage  was  void  as  against  the  com- 
plainant. 

The  decree,  being  supported  by  the  evidence,  will  be  affirmed. 


Fraudulent  Cokvetances  are  valid  between  the  parties  and  their  repre- 
Bentatives:  Gilbert  v.  Stockman,  81  Wis.  602;  29  Am.  St.  Bep.  922,  and  oases 
cited  in  the  note. 

Possession  of  Realty  is  Notice  op  Title:  Lance  v.  Oorman,  136  Pa.  St. 
200;  20  Am.  St.  Rep.  914;  Johnston  v.  Olancey,  4  Blackf.  94;  28  Am.  Dec. 
45;  but  such  possession  must  be  notorious  and  exclusive:  Boyce  v.  McCul- 
lor.h,  3  Watts  &  S.  429;  39  Am.  Dec.  35.  Compare  Hardy  v.  Summers,  10 
Gill  &  J.  316;  32  Am.  Dec.  167;  Baynard  v.  Noiris,  5  Gill,  468;  46  Am. 
Dec.  647;  Diitton  v.  Warachauer,  21  Cal.  609;  82  Am.  Dec.  765  (cases  of  ven- 
dor  and  purchaser).  On  the  other  hand,  where  the  grantor,  prior  to  his  dis- 
covery of  the  fraud  by  which  a  conveyance  of  the  land  had  been  induced, 
coutiiiued  in  possession  of  the  land  under  an  agreement  with  the  grantee,  it 
was  held  that  such  possession  was  not  constructive  notice  of  his  equity 
arising  out  of  the  fraud  against  one  claiming  under  a  mortgage  from  tha 
grantee;  Mateskey  v.  Feldman,  75  Wis.  103. 


MoNuLTA  V.  Look  RIDGE. 

[137  Illinois,  270.] 

Receiver  op  Railway —  Liability  of  in  his  Official  Capacity.  — A  re- 
ceiver  of  a  railroad  company,  who  is  exercising  the  franchises  of  such 
company  and  operating  its  road,  is,  in  his  official  capacity,  amenable  to 
the  rules  of  liability  applicable  to  the  company  when  it  is  operating  tha 
road  by  virtue  of  the  same  franchises.  For  torts  committed  by  his 
servants  while  operating  the  railroad  under  his  management,  he  is  re- 
sponsible in  such  capacity  upon  the  principle  of  respondeat  superior. 

Receiver  of  Railway  —  Liability  for  Torts  of  Servants.  —  The  liabil- 
ity of  a  railroad  receiver  for  the  torts  of  his  servants  in  operating  the 
road  is  a  liability  in  his  official  capacity  only.  The  damages  for  such 
torts  cannot  be  recovered  in  suits  against  him  personally,  Imt  may  be 
recovered  in  saita  in  which  he  is  named  or  designated  us  receiver,  and 
paid  out  of  the  fund  or  property  which  the  court  appointing  him  has 
placed  in  his  possession  and  under  his  control. 

Receiver  op  Railway  —  ToiiTs  of  Skkvants  of  —  Liability  of  Rail- 
way Company  for.  — A  railway  company,  having  uo  control  over  the 
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receiver  of  its  property  or  his  servants,  is  not,  in  the  absence  of  an  ab< 
solute  liability  imposed  by  statute,  responsible  for  the  negligence  or 
torts  of  the  employees  of  the  receiver  in  operating  the  road. 

BscEivER  or  Railway  —  AarioN  against  —  Judgment  in  Rem.  —  A  judg- 
ment against  a  receiver  of  a  railroad  company,  as  receiver,  for  a  liability 
incurred  by  his  predecessor  in  office,  is  not  a  personal  judgment  against 
the  receiver,  but  is  in  the  nature  of  a  judgment  in  rem  against  the  mat- 
ters  of  the  receivership  or  the  fund  and  property  which  are  the  subjects 
of  the  trust. 

RiCBivER  OF  Railway  —  Liabilixy  for  Acts  of  Predecessor.  —  When  lia- 
bility of  a  railway  receiver  is  incurred  for  the  torts  of  his  servants  in 
operating  the  road,  and  after  his  resignation  is  accepted  his  successor 
is  appointed  by  the  federal  court  of  chancery  which  appointed  him,  an 
action  at  law  by  the  aggrieved  party  will  lie  in  the  state  court  against 
such  successor  in  his  representative  capacity. 

Bbgkiver  of  Railway  Appointed  by  a  Federal  Court  —  Action  against, 
WHERE  WILL  LiE.  —  An  action  at  law  can  be  maintained  in  a  state  court 
against  a  receiver  of  a  railway  appointed  by  a  federal  chancery  court, 
for  the  torts  of  the  servants  of  his  predecessor  in  the  same  receivership. 

Remedial  Statute —  How  Construed.  — In  construing  a  remedial  statute, 
its  language,  so  far  as  is  consistent  with  a  fair  construction  of  the  law, 
should  be  so  interpreted  as  to  promote  and  advance  the  remedy. 

Plka  of  General  Issue  does  not  Put  in  Issue  either  the  character  ia 
which  plaintiff  sues  or  the  character  or  capacity  in  which  the  defendant 
is  sued. 

Pleadings  —  Admission  by  Plea  of  not  Guilty.  — When,  in  an  action 
against  the  receiver  of  a  railway  to  recover  for  personal  injury  caused 
by  the  negligence  of  the  servants  of  his  predecessor  in  the  same  receiver- 
ship, the  declaration  alleges  that  at  the  time  of  the  accident  such 
predecessor  was  receiver  of  such  railway  by  appointment  of  a  certain 
court,  and  as  such  was  in  possession  of  and  operating  the  road;  that  the 
operators  on  the  trains  were  the  servants  of  such  predecessor  as  re- 
ceiver; that  on  a  certain  day  such  predecessor  resigned  his  office  as  such 
receiver,  and  on  the  same  day  said  court  accepted  the  resignation  ajid 
appointed  the  defendant  as  receiver  to  succeed  his  predecessor;  that 
the  defendant  qualified  and  entered  upon  his  duties  as  such  receiver 
and  successor,  —  a  plea  of  not  guilty  admits  not  only  the  representative 
character  of  the  defendant  when  sued,  but  also  the  allegations  of  the 
declaration  as  to  his  predecessor  and  his  own  appointment  &s  receiver. 

Imstructions — Meaning  of  Words  "at  the  Time."  —  In  an  action  to^ 
recover  for  the  death  of  a  person  killed  while  attempting  to  cross  a 
railroad  track,  an  instruction  submitting  to  the  jury  the  question  of  his 
due  care  "  at  the  time  "  of  the  accident  is  not  erroneous  as  limiting  the 
inquiry  to  the  precise  moment  of  collision.  The  words  "  at  the  time  " 
as  used  in  the  instruction  refer  to  the  whole  transaction,  including  due 
care  in  looking  and  listening  before  attempting  to  cross  the  track,  when 
evidence  on  this  point  is  before  the  jury. 

Ik3truction8  —  Inaccuracy  in,  when  will  not  Reverse. — Though  in- 
structions given  are  faulty  and  inaccurate,  the  judgment  will  not  be 
reversed  when  the  record  demonstrates  that  they  were  properly  under- 
stood by  the  jury,  and  that  it  was  not  misled,  nor  the  parties  injuriously 
affected  thereby. 
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Action  to  recover  for  death  caused  by  negligence.  On 
January  15,  1887,  James  Molohan  and  his  wife,  while  attempt- 
ing to  cross  the  track  of  the  Wabash,  St.  Louis,  and  Pacific 
Railway  Company,  in  a  sleigh,  at  a  public  crossing,  were 
struck  by  an  engine  belonging  to  said  company,  and  killed. 
On  July  13,  1887,  Lockridge,  the  defendant  in  error,  as 
administrator  of  such  deceased  persons,  brought  an  action 
against  the  plaintiff  in  error  as  receiver  of  said  railway  com- 
pany for  causing  their  deaths.  The  declaration  alleged  negli- 
gence in  failing  to  give  proper  signals  when  approaching  the 
crossing;  in  allowing  a  growth  of  trees  and  shrubbery  to  re- 
main on  the  right  of  way  about  the  crossing,  which  prevented 
the  persons  killed  from  seeing  the  engine  in  time  to  avoid 
being  struck  by  it;  and  also  in  allowing  the  engine  to  be 
driven  at  a  high  and  reckless  rate  of  speed.  The  declaration 
also  alleged  "that  on  the  sixteenth  day  of  December,  1886, in 
a  certain  cause  in  equity  then  pending  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Illinois,  wherein 
the  Central  Trust  Company  of  New  York,  and  others,  were 
complainants,  and  the  Wabash,  St.  Louis,  and  Pacific  Rail- 
way Company,  and  others,  were  defendants,  one  Thomas  M. 
Cooley  was,  by  the  order  of  said  court,  appointed  receiver  of 
the  Wabash,  St.  Louis,  and  Pacific  Railway  Company,  and 
was  then  and  there  duly  qualified  as  such  receiver,  and  from 
thenceforward,  until  the  first  day  of  April,  A.  D.  1887,  had 
possession  of,  used,  and  operated  said  railway,"  etc.  And 
such  declaration  concluded  as  follows:  "  And  the  plaintiff 
further  avers  that  said  Thomas  M.  Cooley  afterwards,  to  wit, 
on  the  first  day  of  April,  A.  D.  1887,  resigned  his  said  office 
of  receiver,  as  aforesaid,  and  the  said  circuit  court  of  the 
United  States  for  the  southern  district  of  Illinois  accepted  the 
resignation  of  said  Tbo;nas  M.  Cooley  as  such  receiver,  and 
afterwards,  to  wit,  on  the  first  day  of  April,  A.  D.  1887,  the 
court  last  aforesaid,  by  an  order  entered  in  the  said  cause 
aforesaid,  appointed  the  defendant,.  John  McNulta,  receiver 
of  said  Wabash,  St.  Louis,  and  Pacific  Railway  Company; 
that  said  defendant,  John  McNulta,  then  and  there  duly  quali- 
fied as  such  receiver,  and  he  thenceforward  has  been  in  posses- 
sion of,  using,  and  operating  said  railway  as  such  receiver." 
Defendant  interposed  a  plea  of  not  guilty.  At  the  close  of 
plaintiff's  testimony,  defendant  moved  the  court  to  instruct 
the  jury  that  upon  the  evidence  plaintiff  was  not  entitled  to 
recover.     The  court  refused  to  grant  the  motion,  and  defend- 
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ant  duly  excepted.  The  following  instructions  were  given  at 
the  request  of  the  plaintiff:  "  1.  The  court  instructs  the  jury, 
that  if  they  believe  from  the  evidence  that  the  plaintiff's  in- 
testates, while  exercising  ordinary  care  to  avoid  injury,  were 
killed  by  the  negligence  of  the  defendant,  as  charged  in  the 
declaration,  they  will  find  for  the  plaintifif."  "  3.  The  court 
further  instructs  you,  that  if  you  believe  from  the  evidence 
that  the  agents  or  servants  of  the  defendant  in  charge  of  the 
engine  in  question  failed  to  ring  a  bell  or  sound  a  whistle 
continuously,  for  a  distance  of  eighty  rods  before  reaching  the 
crossing,  and  that  James  Molohan  and  Mary  E.  Molohan, 
while  attempting  to  pass  over  the  railroad  track  at  said  cross- 
ing, were  exercising  due  care  and  caution  for  their  own  safety, 
and  were  struck  and  killed  at  said  crossing  by  an  engine  then 
in  charge  of  such  agents  or  servants,  and  that  such  killing 
was  the  direct  result  of  the  failure  of  said  agents  or  servants 
to  ring  a  bell  or  sound  a  whistle,  then  the  jury  should  find 
for  the  plaintiff."  "4.  The  court  instructs  the  jury,  that  evi- 
dence of  the  general  habit  of  James  Molohan  when  crossing 
railroad  crossings  may  be  taken  into  consideration  by  the 
jury,  together  with  all  the  facts  and  circumstances  in  evidence, 
in  determining  the  degree  of  care  used  by  the  deceased  while 
attempting  to  cross  the  defendant's  railroad  at  the  time  they 
were  killed,  and  that  it  is  not  necessary  that  the  plaintiff 
should  show,  by  an  ej'e-witness,  as  to  said  Molohans'  care  and 
caution  exercised  by  them  at  the  crossing  at  the  time  they 
were  killed,  in  order  for  the  plaintiff  in  this  case  to  recover, 
provided  you  believe  from  the  evidence,  and  all  the  facts  and 
circumstances  in  evidence,  that  tliey  were  exercising  ordinary 
care  and  caution  for  their  own  safety  at  the  time  they  at- 
tempted to  cross  the  said  railroad  track."  The  court  refused 
to  give  the  following  instruction,  upon  the  request  of  the  de- 
fendant: "4.  The*  court  instructs  the  jury,  that  it  is  averred 
in  plaintiff's  declaration  that  at  the  time  of  the  accident  in 
question  Thomas  M.  Cooley  was  operating  the  railway  as  a 
receiver,  and  that  the  defendant  was  subsequently  appointed 
the  successor  of  said  Cooley  as  such  receiver;  and  the  court 
instructs  you,  that  to  entitle  the  plaintiff  to  recover,  this 
averment  must  be  proved,  and  unless  the  plaintifif  has  made 
such  proof,  the  jury  should  find  for  the  defendant,  without 
regard  to  all  other  questions  in  the  case."  Verdict  and  judg- 
ment for  the  plaintiff  for  six  thousand  dollars,  and  defendant 
appealed. 
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George  B.  Burnett,  for  the  plaintiff  in  error. 

Patton  and  Hamilton^  and  Ricks  and  Creighton,  for  the  de- 
fendant in  error. 

Baker,  J.  The  two  principal  questions  for  determination 
are:  1.  Can  an  action  at  law  be  maintained  against  a  receiver 
for  the  tort  of  the  servants  of  his  predecessor  in  the  same  re- 
ceivership? and  2.  If  such  action  can  be  maintained,  did  the 
general  issue  put  the  plaintiff  upon  proof  of  the  averments  of 
his  declarations,  that  at  the  time  of  the  injuries  complained 
of  Cooley  was  operating  the  railway  as  receiver,  and  that  the 
defendant  was  subsequently  appointed  his  successor  in  the 
receivership.  In  addition  to  these,  several  questions  of  minor 
importance  arise  upon  the  rulings  of  the  trial  court  on  the 
instructions. 

1.  A  receiver  of  a  railroad  company,  who  is  exercising  the 
franchises  of  such  company  and  operating  its  road,  is,  in  his 
official  capacity,  amenable  to  the  same  rules  of  liability  that 
are  applicable  to  the  company  when  it  is  operatitig  the  road 
by  virtue  of  the  same  franchises.  For  torts  committed  by  his 
servants  while  operating  the  railroad  under  his  management, 
he  is  responsible  upon  the  principle  of  respondeat  superior. 
The  liability,  however,  is  not  a  personal  liability,  but  a  lia- 
bility in  his  official  capacity  only;  and  the  damages  for  such 
torts  are  not  to  be  recovered  in  suits  against  him  personally, 
and  collected  on  executions  against  his  individual  property, 
but  recovered  in  suits  or  proceedings  in  which  he  is  named  or 
designated  as  receiver,  and  to  be  paid  only  out  of  the  fund  or 
property  which  the  court  appointing  him  has  placed  in  his 
possession  and  under  his  control.  The  corporation  itself, 
having  no  control  over  either  the  receiver  or  his  servants,  is 
not,  in  the  absence  of  an  absolute  liability  imposed  upon  the 
company  by  statute,  responsible  for  the  negligence  or  torts  of 
the  employees  of  the  receiver,  and  no  suit  against  it  for  dam- 
ages occasioned  thereby  can  be  maintained.  These  rules  of 
law  are  well  settled,  and  have  been  held  in  many  adjudicated 
cases,  and  are  laid  down  in  the  text-books. 

In  the  case  at  bar  the  judgment  was  not  against  McNuUa 
personally,  but  against  him  in  his  official  capacity  of  receiver, 
and  no  execution  was  awarded  against  him,  either  personally 
or  otherwise.  The  judgment  was,  that  the  plaintiff  "have 
and  recover  of  and  from  said  defendant,  John  McNulta,  re- 
ceiver of  the  Wabash,  St.  Louis,  and  Pacific  Railway  Com- 
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pany,  the  said  sura  of  six  thousand  dollars,  as  his  damages 
aforesaid,  to  be  paid  in  due  course  of  administration  of  the 
trust,  together  with  hi«  costs  and  charges  herein  expended." 

It  seems  to  us  that  the  expression  found  in  the  judgment, 
"to  be  paid  in  due  course  of  administration  of  the  trust,"  af- 
fords the  key  for  the  solution  of  the  question  whether  or  not 
an  action  at  law  can  be  maintained  against  a  receiver  for  the 
tort  of  the  servants  of  his  predecessor  in  office.  The  judg- 
ment, in  substance  and  in  fact,  is  not  a  judgment  against 
John  McNulta,  but  a  judgment  against  John  McNulta,  re- 
ceiver, etc.,  and  to  be  paid  out  of  the  funds  and  property  in 
his  hands  as  such  receiver, — in  other  words,  a  judgment 
against  the  matter  of  the  receivership,  which  the  court  of 
chancery  authoritatively  organized  in  a  certain  cause  in 
equity  pending  therein,  wherein  the  Central  Trust  Company 
of  New  York,  and  others,  were  complainants,  and  the  Wabash, 
St.  Louis,  and  Pacific  Railway  Company,  and  others,  were 
defendants.  The  judgment  is,  as  it  were,  in  the  nature  of  a 
judgment  in  rem^  and  the  res — the  thing  against  which  it 
has  validity  and  force  —  is  the  matter  of  the  receivership,  the 
administration  in  the  chancery  court  of  the  trust,  and  the  fund 
and  property  which  are  the  subjects  of  the  trust.  The  re- 
ceiver is  sued  as  such,  and  merely  because  he  is,  for  the 
time  being,  the  tangible  representative  of  the  matter  of  the 
receivership.  Although  Cooley  may  have  been  at  one  time 
receiver,  and  may  have  resigned,  and  McNulta  may  have 
been  appointed  his  successor  in  office,  yet  all  the  while  the 
identity  of  the  res — the  matter  of  the  receivership  constituted 
by  the  court  in  the  chancery  suit  brought  by  the  Central 
Trust  Company  and  others  —  was  preserved.  The  liability 
for  the  torts  and  negligences  charged  in  the  declarations  was 
upon  the  administration  undertaken  by  the  chancery  "court, 
and  was,  through  such  court,  enforceable  against  the  fund 
and  property  which  were  the  subjects  of  the  trust  being  ad- 
ministered, and  followed  such  fund  and  property  into  whose- 
Boever's  hands  they  came  as  receiver. 

The  torts  which  are  complained  of  in  the  declarations  were 
not  the  personal  negligence  of  Cooley,  but  the  negligences  of 
his  servants  in  his  capacity  of  receiver,  —  in  other  words,  the 
negligences  of  the  receiver;  and  when  McNulta  succeeded  him 
in  the  same  receivership,  they  continued  to  be  negligences  of 
the  receiver,  and  negligences  for  which  such  receivership  was 
liable,  and,  by  relation,  negligences  of  McNulta,  receiver,  since 
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he,  and  he  only,  was  the  legal  representative  of  the  receiver- 
Bhip.  The  ground  of  the  liability  of  plaintiff  in  error,  as  re- 
ceiver, grows  out  of  the  relation  of  Cooley,  the  former  receiver, 
to  the  railroad  which  he  operated,  and  the  continuation  and 
identity  of  that  relation  in  plaintiff  in  error,  as  his  successor 
in  the  same  receivership. 

In  Davis  v.  Duncan,  19  Fed.  Rep.  477,  the  court  said:  "The 
proceedings  against  a  receiver,  as  receiver,  for  the  wrongs  of 
his  employees  is  in  the  nature  of  a  proceeding  in  rem,  and 
renders  the  property  in  his  hands  as  such  liable  for  compen- 
sation for  such  injuries."  In  Farmers^  Loan  etc.  Co.  v.  Central 
R.  R.  Co.  of  Iowa,  7  Fed.  Rep.  539,  the  court  said:  "It  is 
therefore  obvious  that  suits  against  receivers  are  really  and 
substantially  suits  against  the  fund  or  property  of  which  they 
are  custodians.  They  represent  the  property  or  fund.  If 
judgment  be  obtained  against  them,  the  court  orders  it  to  be 
satisfied  out  of  the  fund  or  property." 

The  defendant  in  error  alleges  negligence  on  the  part  of  the 
employeesof  Cooley,  receiver,  whereby  his  intestates  were  killed, 
and  he  claims  that  he  is  lawfully  entitled  to  recover  damages 
therefor.  No  suit  lies  against  the  company  whose  railroad 
was  being  operated  by  Cooley:  High  on  Receivers,  sec.  396; 
2  Rorer  on  Railroads,  896.  No  suit  can  be  maintained 
against  Cooley  personally,  or  as  an  individual:  High  on  Re- 
ceivers, sec.  395;  2  Rorer  on  Railroads,  298.  Cooley  having 
been  discharged  from  the  receivership,  no  suit  can  be  prose- 
cuted against  him,  in  an  official  or  representative  capacity, 
for  torts  committed  by  his  employees  while  he  was  receiver:  2 
Rorer  on  Railroads,  899;  High  on  Receivers,. 2d  ed.,  sec.  398  b, 
and  authorities  there  cited. 

In  New  York  and  Western  Union  Tel.  Co.  v.  Jewett,  115 
N.  Y.*  166,  the  court  says:  "Obviously,  after  the  receiver  has 
been  discharged,  and  the  property,  by  the  action  of  the  court, 
has  all  been  taken  out  of  his  hands,  there  can  be  no  propriety 
whatever  in  any  further  proceedings  against  him,  because 
thereafter  he  ceases  to  represent  any  one.  He  can  no  longer 
act  for  or  represent  the  company  or  its  creditors,  or  any  other 
person  interested  in  the  property;  and  manifestly  the  court 
could  not  thereafter  make  an  order  that  he  should  pay  a  credi- 
tor, he  no  longer  having  any  funds  out  of  which  payment 
could  be  made:  Farmers^  Loan  etc.  Co.  v.  Central  R.  R.  Co.  of 
Iowa,  2  McCrary,  181.  It  would  be  a  very  singular  proceed- 
ing to  permit  a  creditor  to  litigate  his  claim  with  a  person  who- 
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was  formerly  a  receiver,  but  who  has  ceased  to  be  such,  and 
who  is  no  longer  the  officer  or  agent  of  the  court,  or  subject 
to  its  control." 

There  being,  then,  no  right  of  action  either  against  the  rail- 
road company  or  personally  against  Cooley,  the  late  receiver, 
or  against  Cooley  in  any  representative  capacity,  is  defendant 
in  error  without  remedy  at  law,  for  the  enforcement  of  his 
purely  legal  rights  of  action? 

Section  2  of  the  act  of  Congress  of  March  3,  1887,  provides 
as  follows:  "That  whenever,  in  any  cause  pending  in  any 
court  of  the  United  States,  there  shall  be  a  receiver  or  man- 
ager in  possession  of  any  property,  such  receiver  or  manager 
shall  manage  and  operate  such  property  according  to  the  re- 
quirements of  the  valid  laws  of  the  state  in  which  such  prop- 
erty shall  be  situated,  in  the  same  manner  the  owner  or 
possessor  thereof  would  be  bound  to  do  if  in  possession 
thereof."  And  section  8  of  the  act  reads  thus:  "That  every 
receiver  or  manager  of  any  property,  appointed  by  any  court 
of  the  United  States,  may  be  sued  in  respect  of  any  act  or 
transaction  of  his  in  carrying  on  the  business  connected  with 
such  property,  without  the  previous  leave  of  the  court  in  which 
such  receiver  or  manager  was  appointed;  but  such  suit  shall 
be  subject  to  the  general  equity  jurisdiction  of  the  court  in 
which  such  receiver  or  manager  was  appointed,  so  far  as  the 
same  shall  be  necessary  to  the  ends  of  justice." 

It  is  unnecessary  to  state  in  detail  the  defects  and  mis- 
chiefs in  the  administration  of  the  law  which  this  act  of  Con- 
gress was  intended  to  remedy.  Suffice  it  to  say,  that  it  is  the 
evident  intention  of  the  statute  that  a  plaintiff  who  has  a 
strictly  legal  right  of  action,  and  a  claim  for  unliquidated 
damages  enforceable  against  and  payable  out  of  property 
which  is  in  the  possession  and  under  the  control  of  a  receiver 
appointed  by  a  federal  court,  shall  not  be  deprived  of  his 
action  at  law,  and  of  the  right  of  trial  by  jury.  In  constru- 
ing a  remedial  statute,  its  language,  so  far  as  is  consistent 
with  a  fair  construction  of  the  law,  should  be  so  interpreted 
as  to  promote  and  advance  the  remedy.  It  was  the  legislative 
intention  that  the  suits  provided  for  in  the  act  should  be  main- 
tainable in  respect  to  all  acts  or  transactions  of  receivers  in 
carrying  on  the  business  connected  with  the  property  in  their 
possession  and  control.  It  is  improbable  that  it  was  the  in- 
tention that  defendant  in  error  should  have  the  benefits  con- 
ferred by  the  act  provided  Cooley  continued  to  be  receiver^ 
Am.  St.  Rkp.,  Vou  XXXI.  — 24 


370  McNuLTA  V.  LocKRiDaE.  [Illinois, 

but  should  be  deprived  of  such  benefits  in  the  event  Cooley 
resigned  and  was  succeeded  in  the  office  of  receiver  by  Mc- 
Nulta.  It  is  unreasonable  to  suppose  that  it  was  the  inten- 
tion of  Congress  that  actions  at  law  should  not  be  maintained 
for  torts  committed  by  the  employees  of  a  receiver  unless  such 
actions  were  brought  and  prosecuted  to  judgment  while  such 
particular  receiver  remained  in  office,  for  in  that  event  the 
right  to  prosecute  suits  at  law,  and  the  right  to  trial  by  jury, 
which  are  the  rights  which  the  statute  intended  to  preserve 
and  protect,  could  at  any  and  at  all  times  be  cut  off  and  de- 
stroyed by  the  resignation  or  discharge  of  the  particular 
receiver  during  whose  administration  of  the  receivership  the 
torts  were  committed  or  injuries  received.  If  it  is  not  mani- 
festly in  conflict  with  the  language  of  the  act,  it  should  receive 
such  an  interpretation  as  will  be  commensurate  to  the  mis- 
chiefs which  were  intended  to  be  remedied  by  it.  The  word 
"  every,"  and  the  clause  "  may  be  sued  in  respect  of  any  act 
or  transaction  of  his,"  found  in  section  3,  should  not  receive 
the  narrow  and  restricted  construction  contended  for  by  plain- 
tiff in  error.  The  word  "his"  refers  to  the  officer  who  is  the 
receiver  or  manager  of  the  property  which  is  the  subject  of  the 
trust  organized  by  the  court,  and  is  not  to  be  restricted  to 
some  one  individual  who,  at  a  particular  time  during  the  ex- 
istence of  the  receivership,  filled  that  office. 

Our  conclusion  then  is,  that  an  action  at  law  can  be  main- 
tained against  one  receiver  for  the  torts  of  the  servants  of  his 
predecessor  in  the  same  receivership. 

2.  It  is  conceded  by  plaintiff  in  error,  that  when  the  gen- 
eral issue  alone  is  pleaded  it  does  not  put  in  issue  either  the 
character  in  which  the  plaintiff  sues,  or  the  character  or  ca- 
pacity in  which  the  defendant  is  sued.  It  is  claimed,  how- 
ever, that  in  the  case  at  bar  the  general  issue  admitted  that 
McNulta  was  receiver  at  the  time  he  was  sued,  and  that  only. 
We  think  this  is  placing  too  restricted  a  signification  upon 
the  implied  concessions  made  by  the  pleadings.  Suppose  that 
a  declaration  alleged  that  A,  since  deceased,  made  his  last 
will  and  testament,  by  which  he  appointed  B  his  executor, 
and  that  B  qualified  and  acted  as  such  executor;  that  B  after- 
wards resigned  his  office  of  executor,  and  was  discharged,  and 
that  C  was  thereupon  appointed  administrator  de  bonis  non, 
cum  testamento  annexoy  and  duly  qualified  as  such  adminis- 
trator, and  became  and  was  the  successor  in  office  to  B;  and 
further  suppose  the  suit  was  brought  against  C,  as  such  ad- 
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ministrator,  and  for  the  purpose  of  enforcing  a  legal  liability 
assumed  by  or  imposed  upon  B  in  his  capacity  of  executor, 
and  the  declaration  alleged,  in  apt  language,  the  facts  above 
stated,  and  also  the  particular  cause  of  action  sought  to  be 
enforced.  In  such  state  of  the  case,  the  general  issue  and  no 
other  plea  being  filed,  there  would  be  an  implied  admission, 
not  only  that  C  was  administrator  at  the  time  of  suit  brought, 
but  also  implied  admissions  that  B  was  executor  at  the  time 
when,  etc.,  and  that  C  was  successor  in  office  to  B,  as  averred 
in  the  declaration. 

Again,  suppose  suit  was  brought  against  the  Illinois  Cen- 
tral Railroad  Company,  and  the  declaration  averred  that  at 
the  time  when,  etc.,  said  company  was  operating  the  Illinois 
Central  Railroad  from  Chicago  to  Cairo,  at,  etc.,  on,  etc.,  afore- 
said, the  plaintifi"  was  a  passenger  on  said  railroad,  and  that 
by  means  of  certain  specified  negligences  on  the  part  of  the 
servants  of  the  railroad  company  operating  the  train  upon 
which  he  was  a  passenger,  he,  the  plaintiff,  received  certain 
personal  injuries.  The  plea  of  not  guilty,  and  that  only, 
being  interposed,  it  could  not  properly  be  claimed  that  the 
suit  of  the  plaintiff  must  fail,  and  for  the  reason  that  he  did 
not  introduce  at  the  trial  a  witness  who  could  testify,  from  his 
personal  knowledge,  that  at  the  time  when,  etc.,  the  corpora- 
tion sued  was  operating  the  railroad,  and  that  the  conductor, 
engineer,  fireman,  and  others  operating  the  train,  had  been 
employed  by  the  company  sued,  and  were  in  fact  its  servants, 
and  not  the  servants  of  some  receiver  or  other  person  or  cor- 
poration. In  the  case  last  stated  it  would  be  impliedly  con- 
ceded by  the  pleadings,  not  only  that  the  Illinois  Central 
Railroad  Company  was  a  corporation,  but  also  that  at  the 
time  of  the  alleged  injury  it  was  operating  the  particular  line 
of  railroad  mentioned  in  the  declaration,  and  that  the  opera- 
tives in  charge  of  the  train  being  run  on  said  road  were  its 
servants  and  employees. 

The  two  supposed  cases  above  stated,  taken  together,  pre- 
sent, in  substance,  the  case  that  appears  in  the  record  now 
before  us.  The  admission  upon  the  pleadings  is  of  the  char- 
acter and  capacity  in  which  the  defendant  is  sued.  That 
character  and  capacity  includes  not  only  the  bare  fact  that 
at  the  time  that  suit  was  instituted  plaintiff  in  error  was  re- 
ceiver, but  the  further  facts  alleged  in  the  declarations,  that 
at  the  time  when,  etc.,  Cooley  was  receiver  of  the  Wabash,  St. 
Louis,  and    Pacific    Railway    Company,  by    appointment   of 
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court  made  in  the  cause  in  equity  designated  in  the  declara- 
tions, and  was  in  possession  of  and  operating  the  line  of  rail- 
way mentioned  therein,  as  such  receiver,  and  that  the  em- 
ployees operating  the  trains  on  said  road  were  the  servants  of 
said  Cooley,  as  such  receiver,  and  that  on  April  1,  1887,  said 
Cooley  resigned  his  office  of  receiver,  and  the  court  accepted 
such  resignation,  and  on  the  same  day,  and  in  the  same  cause, 
appointed  McNulta  as  such  receiver,  and  as  successor  in  office 
to  Cooley,  and  that  he,  McNulta,  then  and  there  qualified,  and 
entered  upon  his  duties  as  such  receiver.  In  line  with  what 
we  have  thus  stated  on  this  point  is  the  case  of  McNulta  v. 
Ensch,  134  111.  46. 

The  views  we  have  expressed  sufficiently  indicate  our  opin- 
ion that  the  trial  court  committed  no  error  in  refusing  to  in- 
struct the  jury  as  requested  by  plaintiff  in  error. 

3.  It  is  objected  that  the  first  and  third  instructions  given 
at  the  instance  of  defendant  in  error  virtually  told  the  jury 
that  there  was  evidence  before  them  from  which  they  might 
find  the  injuries  were  inflicted  by  McNulta,  receiver,  whereas 
there  was  no  evidence  whatever  that  McNulta  or  his  servants 
inflicted  the  injuries.  The  expressions  in  said  instructions, 
"•were  killed  by  the  negligence  of  the  defendant,  as  charged 
in  the  declaration,"  and  "  the  agents  or  servants  of  the  defend- 
ant in  charge  of  the  engine  in  question,"  are  not  strictly  ac- 
curate. We  have  no  doubt  but  that  the  court  understood 
that  the  "defendant"  referred  to  in  said  instructions  was  the 
receiver  in  possession  of  and  operating  the  road  when  the  in- 
testates were  killed,  and  whose  successor  in  office  McNulta 
was.  The  jury  manifestly  so  understood  them,  for  otherwise 
they  could  not,  under  the  instructions  of  the  court,  have  re- 
turned a  verdict  for  defendant  in  error.  It  is  also  perfectly 
plain  that  the  plaintiff  in  error  and  his  attorneys  so  under- 
stood and  used  the  expression  "  the  defendant,"  for  in  the  first 
instruction  given  at  his  and  their  instance  is  found  the  phrase, 
"  no  other  acts  of  negligence  on  the  part  of  the  defendant "; 
in  his  and  their  fourth  instruction  occur  the  words,  "  that  the 
defendant  was  guilty  of  negligence,"  and  the  further  words, 
"that  the  defendant  was  guilty  of  the  negligence  complained 
of";  and  in  his  and  their  twelfth  instruction  the  expression, 
"that  the  defendant  is  guilty  of  each  and  all  of  the  acts  of 
negligence  charged  in  the  plaintiff's  declaration,"  It  would 
be  subversive  of  justice,  even  if  the  instructions  are  not  liter- 
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ally  accurate,  to  reverse  a  judgment  for  an  inaccuracy  which, 
the  record  demonstrates,  neither  misled  the  jury,  nor  misled 
or  injuriously  affected  any  one  else. 

4.  It  is  urged  that  instruction  No.  4,  for  defendant  in  error, 
was  erroneous.  The  claim  is,  that  it  limited  the  inquiry  of 
the  jury  as  to  the  exercise  of  ordinary  care  by  the  deceased 
to  the  moment  of  time  when  they  were  killed,  and  to  the  im- 
mediate time  they  were  in  the  act  of  crossing  the  railroad 
track.  The  general  habit  of  James  Molohan  of  looking  and 
and  listening,  and  of  care  and  caution  when  approaching  or 
attempting  to  cross  railroad  tracks,  was  in  evidence.  The  in- 
struction called  the  attention  of  the  jury  to  this  "  general 
habit "  of  Molohan,  and  in  connection  therewith  used  the  ex- 
pressions, "at  the  time  they  were  killed,"  and  '"at  the  time 
they  attempted  to  cross  the  railroad  track."  The  jury  could 
not  reasonably  have  understood  the  instruction  otlierwise  than 
as  referring  to  the  occasion  on  which  the  intestates  attempted 
to  cro!«s  the  track  and  were  killed.  As  was  said  by  this  court 
in  Lake  Shore  etc.  R'y  Co.  v.  Johnsen,  135  111.  641 :  "The  words 
*  at  the  time,'  as  used  in  the  instruction,  refer  to  the  whole 
transaction." 

In  Chicago  etc.  Ky  Co.  v.  Halsey,  133  111.  248,  cited  by  plain- 
tiff in  error,  the  instruction  involved  was  quite  different  from 
that  here  in  question,  and  was  based  upon  a  wholly  different 
«tate  of  facts,  and  the  objection  to  it  was,  that  by  it  certain 
facts  and  circumstances  in  evidence,  and  bearing  upon  the 
matter  of  the  conduct  of  the  deceased  as  he  approached  the 
■crossing,  were  ignored,  and  the  attention  of  the  jury  restricted 
to  the  fact  and  the  effect  of  the  absence  of  direct  evidence  of 
what  said  deceased  did  at  the  immediate  time  of  the  injury. 
Here  there  was  no  such  restriction,  but  reference  was  made 
to  a  habit,  which  necessarily  called  the  attention  of  the  jury 
to  the  conduct  of  the  intestates  preceding  the  immediate  time 
■of  the  injury.  The  matter  of  the  care  required  in  approach- 
ing the  crossing  was  very  fully  covered  and  explained  by  very 
numerous  instructions  given  at  the  instance  of  plaintiff  in 
error.  Besides  this,  it  appears  from  the  special  findings  of 
fact  made  by  the  jury,  that  they  affirmatively  found,  from  the 
•evidence,  that  the  deceased,  as  they  approached  the  track, 
and  before  driving  upon  it,  looked  and  listened  for  the  ap- 
proach of  an  engine  or  train.  This  renders  it  absolutely  cer- 
tain that  the  jury  were  not  misled  by  the  instruction. 
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"We  find  no  error  in  the  record  for  which  the  judgment 
Bhould  be  reversed.  The  judgment  of  the  appellate  court  is 
aflfirmed.  

Reckivers  ok  Railroad  Companies,  LrABrLirr  oir. — Tliat  a  receiver 
is  liable  in  his  official  capacity  for  injuries  resulting  from  the  negligent  opera- 
tion of  the  road,  in  all  cases  in  which  the  compauy  itself  would  be  liable  if 
it  were  carrying  on  the  business  iu  its  own  name,  see  exten<led  note  to 
Naglee  v.  Alexandria  etc  R.  R.  Co.,  5  Am.  St.  Rep.  315,  316.  A  receiver 
empowered  to  take  possession  of,  control,  and  operate  a  railway  is,  in  somo 
sense,  the  representative  of  the  corporation  that  owns  it:  Hovoe  v,  Harding, 
76  Tex.  17;  18  Am.  St.  Rep.  17.  Under  the  Texas  statute  making  the  '*  pro- 
prietor, owner,  charterer,  or  hirer  "  of  a  railroad  liable  for  injuries  caused  by 
negligence,  a  receiver  ia  held  not  liable  for  injuries  resulting  in  death: 
Yoakum  v.  Selph,  84  Tex.  607;  Turner  v.  Cross,  83  Tex,  218.  But  where  no 
personal  judgment  is  asked  against  a  receiver,  it  is  unimportant  whether 
the  defect  causing  the  injury  existed  when  the  railroad  came  into  his  hauds, 
or  whether  he  had  been  in  charge  a  sufficient  time  to  repair  the  defect: 
Bonner  v.  Mayjield,  82  Tex.  234;  Clark  v.  Dyer,  81  Tex.  339;  Texas  etc  Ry 
Co.  V.  Geiger,  79  Tex.  13. 

Rkckiver-s. — Liability  of  Railroad  Company  for  injuries  inflicted 
while  the  road  was  in  the  hands  of  receivers  is  discussed  in  the  note  to  Texoi 
Pacijic  R'y  Co.  v.  Johnson,  18  Am.  St.  Rep.  75-78.  Later  cases  adopt- 
ing the  same  rule  as  this  case  are  T'exas  etc  R'y  Co.  v.  Brick,  S3  Tex.  526; 
29  Am.  St.  Rep.  675;  Boggs  v.  Brown,  82  Tex.  41;  Texa^  etc  R'y  Co.  v. 
Bailey,  83  Tex.  19;  Texas  etc  R'y  Co.  v.  Huff. nan,  83  Tex.  286;  Texas  etc, 
R'y  Co.  V.  Comstock,  83  Tex.  537.  The  broad  principle  is,  that  the  raiiroaj 
company  ia  liable  for  any  claim  which  should  have  been  paid  by  the  re- 
ceiver out  of  the  earnings  of  the  road. 

Rkceivkh. — Terminaticxn  of  Liability  by  Discharge. — See  case* 
cited  in  note  to  Texas  Pacijic  R'y  Co.  v.  Johnson,  18  Am,  St,  Rep,  77. 
After  the  discharge  of  a  receiver  and  surrender  by  him  of  the  assets,  no 
judgment  can  be  rendered  against  him  to  bind  the  property,  altliough  in  his 
possession  when  the  suit  was  begun.  Nevertheless  the  discharge  does  not 
abate  the  suit,  which  may  be  prosecuted  against  his  successor:  Bond  v.  Utate, 
68  Miss.  648. 

RECEIVKR3  Appointed  by  Federal  Courts,  Actions  against.  —  A  state 
court  has  jurisdiction  of  a  suit  against  a  receiver  appointed  and  acting 
on  an  order  made  by  the  United  States  court:  SotUhern  Pac  R'y  Co.  v. 
^addox,  75  Tex.  300.  But  in  an  action  against  such  receiver  for  damages, 
it  is  error  for  the  district  court  to  prescribe  the  particular  funds  out  of  which 
the  judgment  should  be  paid.  The  judgment  should  be  against  the  receiver 
in  his  official  capacity,  leaving  the  matter  of  its  enforcement  to  be  determined 
by  the  court  having  jurisdiction  of  the  receivership,  in  view  of  the  rights  of 
all  persiins  interested  in  the  proper  application  of  the  fund  in  the  custody  of 
the  court:  Brown  v.  Brown,  71  Tex.  355.  For  a  case  in  which  it  wsw  held 
that  an  action  for  trespass  could  not  bo  maintained  in  a  state  court  against 
a  receiver  appointed  pendente  lite,  by  a  federal  court,  merely  for  the  purpose 
of  foreclosing  mortgages  on  the  corporate  property  of  a  railway  company, 
■ee  Decker  v.  Gardner,  124  N.  Y.  334. 

Remedial  Statutes  should  bb  Construed  Liberally:  Omdnff  ▼. 
Turman,  2  Leigh,  200;  21  Am.  Dec.  608;    WliiU  v.  TIu  Alary  Ann,  6  Gal,  462; 
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65  Am.  Dec.  523;  Union  Pac.  ffy  Co.  v.  De  Busk,  12  Col.  294;  13  Am.  St. 
Rep.  221. 

Plea  of  General  Issce  is  a  Waiver  of  all  objections  to  the  person  of 
the  plaintifiF,  and  admits  his  capacity  to  sue  in  the  action:  Brown  v.  lUiua,. 
27  Coau.  84;  71  Am.  Dec.  49;  Mclntire  v.  Preston,  5  Gilm.  4S;  48  Am.  Dec. 
321. 

Instructions  Containing  the  Words  "at  the  Time."  —  That  these 
words  constitute  part  of  the  iustructions  ordinarily  given  in  regard  to  con- 
tributory negligence,  see  Gavett  v.  Ma?ichester  etc.  R.  R.  Co.,  16  Gray,  501;  77 
Am.  Dec.  422,  and  cases  given  in  the  note  thereto. 

Appeal. — Judgment  will  not  be  reversed  if  the  instructions,  though 
faulty,  cannot  have  done  any  injury  to  the  party  complaining,  or  misled  the 
jury:  Heminingwny  v.  Chicago  etc.  R'y  Co.,  72  Wis.  42;  7  Am.  St.  Rep.  823; 
Hill  V.  Finiqan,  77  Cal.  267;  11  Am.  St.  Rep.  279;  Bancroft  v.  Otia,  91  Ala. 
279;  24  Am.  at.  Rep.  904. 


Cloke  v,  Shafroth.     Cloke  v.  Dowse. 

[137  Illinois,  393.] 

Warehouseman  —  When  Purchaser,  and  Liable  for  Goods  in  Stork. 
—  When  corn  is  delivered  to  a  warehouseman  for  storage,  under  an 
agreement  that  he  may  sell  all  or  any  part  of  it,  and  either  return  the 
corn  on  demand  or  pay  for  it  at  the  market  price  when  its  return  is  de- 
manded, and  he  sells  so  inuuh  of  the  corn  in  his  warehouse  that  there  is 
not  enough  remaining  to  replace  all  the  corn  so  delivered  to  him  at  the 
time  his  warehouse  and  its  contents  are  destroyed  by  fire,  he  is  liable 
for  the  value  of  all  corn  so  stored  with  him,  because  the  transaction 
•  amounts  to  a  sale,  and  not  a  bailment,  although  he  has  made  advances 
on  the  grain  so  stored. 

Sale  of  Part  of  Mass  —  When  Complete. — When  the  subject  of  sale  or 
exchange  is  part  of  a  mass  of  the  same  kind,  quality,  and  grade,  as  of 
part  of  the  corn  or  wheat  in  an  elevator,  separation  from  the  mass,  or 
other  specification  of  the  particular  part  sold,  is  unnecessary  to  its  ap- 
propriation, independent  of  the  statute  vesting  the  ownership  in  the 
holder  of  a  warehouse  receipt. 

Warehouseman — Power  to  Exchange  Grain  in  Store  —  Liability 
for  Loss.  —  A  warehouseman  as  bailee  of  the  grain  of  others,  in  store 
in  his  warehouse,  has  no  power  to  transfer  it  or  any  part  of  it  to  another 
in  exchange  for  the  grain  of  the  latter  which  such  warehouseman  has 
sold  as  his  own.  In  case  of  the  destruction  of  his  warehouse  and  its 
contents  by  fire,  he.  will  be  liable  for  the  value  of  the  grain  thus  sold  by 
him. 

C.  H.  Payson,  for  the  appellants. 

Cook  and  Moffett,  for  the  appellees. 

Shope,  J.  These  two  cases  may,  to  save  repetition  of  state- 
ment, be  considered  in  one  opinion.  Both  were  assumpit,  in 
the  Ford  circuit  court.     In  the  first,  the  Shafroth  case,  the 
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declaration  contained  the  common  money  counts,  and  also 
that  the  defendants  bargained  for  and  bought  of  the  plaintiff 
three  thousand  bushels  of  corn,  at  twenty-eight  cents  per 
bushel,  to  be  delivered,  etc.,  within  a  reasonable  time,  and  a 
failure  to  deliver  after  reasonable  demand,  etc;  and  also  that 
plaintiff,  at  the  request  of  complainant,  delivered  to  defend- 
ants twelve  hundred  bushels  of  corn,  and  in  consideration 
thereof  the  defendants  promised  plaintiff  to  return  to  him  a 
like  quantity  and  quality  of  corn  as  that  delivered,  upon  de- 
mand, etc.  The  general  issue  was  filed,  and  trial  had  by  the 
court,  resulting  in  a  finding  and  judgment  for  plaintiff.  In 
the  Dowse  case  the  declaration  contained  the  common  counts 
for  goods  sold,  for  money  had  and  received,  and  a  count  for 
corn  sold,  to  be  delivered  within  a  reasonable  time,  to  be  paid 
for  on  delivery,  and  although  delivered  defendants  refused  to 
,pay,  etc.  General  issue  was  filed,  jury  waived,  and  trial  by 
the  court,  resulting  in  a  finding  and  judgment  for  plaintiff. 
Propositions  were  submitted  in  each  case,  properly  raising 
the  questions  determined.  On  appeal  these  judgments  were 
eeverall}'^  affirmed  by  the  appellate  court,  and  defendants  be- 
low prosecute  appeals. 

Appellants  were  warehousemen  and  dealers  in  grain  at 
Kemper,  Illinois.  Their  warehouse  was  in  the  class  desig- 
nated "  Class  B,"  which,  with  its  contents,  was  destroyed  by 
fire  October  1,  1889,  without  their  fault.  There  is  some  con- 
flict in  the  evidence  as  to  the  amount  of  corn  in  store  at  the 
time  of  the  fire,  the  amount  testified  to  varying  from  fifteen 
hundred  to  three  thousand  two  hundred  bushels  of  shelled 
corn  in  the  warehouse,  besides  about  fifteen  hundred  bushels 
of  corn  in  the  ear,  in  cribs,  also  destroyed.  There  had  been 
delivered  into  the  warehouse  for  storage,  by  various  parties, 
—  counting  the  Shafroth  corn  as  so  delivered,  —  fifteen  hun- 
dred bushels  of  shelled  corn,  for  which,  at  the  time  of  the  fire, 
the  liability  to  account  was  outstanding.  The  following  rules 
were  introduced  in  evidence,  and  it  was  admitted  they  had 
been  posted  in  appellants'  office  at  the  warehouse  over  a  year, 
and  were  matter  "of  public  observance":  — 

"  In  the  absence  of  other  agreements,  grain  left  in  this  ele- 
vator will  be  settled  for  at  the  market  price  for  said  grain  on 
the  day  of  delivery.  Grain  left  for  storage  will  be  subject  to 
the  following:  All  grain  in  good  condition  may  be  stored  thirty 
days  free  of  charge,  and  thereafter  for  one  cent  per  bushel  for 
fractional  thirty  days  from  five  to  fifteen;  over  that  number 
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of  days,  and  under  thirty,  one  cent, — all  subject  to  owners' 
risk. 

*'  When  stored  grain  is  sold  to  other  parties,  or  taken  out  of 
storage,  storage  charges  will  begin  on  day  of  receipt,  and  one 
cent  in  addition  thereto  will  be  charged  for  handling  same. 
Grass  seed  and  millet  will  only  be  received  for  storage  on  spe- 
cial agreement.  We  reserve  the  right  to  inspect  all  grain 
presented  for  storage,  and  to  place  therewith  other  grain  of 
same  grade  and  quality." 

It  was  also  shown  by  appellants,  by  a  number  of  witnesses, 
that  it  was  customary  and  usual  for  grain  dealers  running 
and  operating  warehouses  of  the  kind  in  question,  and  of  the 
class  in  question,  to  ship  out  of  their  warehouses,  indiscrimi- 
nately, grain  belonging  to  themselves  or  grain  left  with  them 
in  store;  that  the  state  of  the  market  at  the  time  of  the  ship- 
ment determined  the  question  as  to  whether  or  not  it  was  ad- 
visable to  sell  corn  or  grain  in  the  house  in  store;  that  if  the 
state  of  the  market  was  such  that  the  warehouseman  believed 
it  would  be  advantageous  to  use  the  corn  left  in  store  as  his 
own,  and  ship  it  and  use  the  proceeds  of  the  shipment,  it  was 
customary  to  so  use  it,  expecting  to  settle  with  the  parties 
who  stored  the  corn  at  whatever  the  market  price  might  be 
when  a  settlement  was  demanded  by  the  storer. 

It  appears  in  the  Shafroth  case,  that  on  the  twenty-sixth 
day  of  September,  —  four  days  before  the  fire, —  a  son  of  ap- 
pellee made  inquiries  of  appellants  in  respect  of  storing  the 
corn  of  his  father,  and  was  told  they  would  store  it.  Appel- 
lee's corn  was  shelled,  and  1,010  bushels  delivered  on  Satur- 
day, the  28th  of  September.  When  he  began  hauling,  it 
appears  that  the  engine  was  out  of  order,  so  that  the  corn 
could  not  be  elevated,  and  the  agent  of  appellee,  who  deliv- 
ered the  corn,  was  told  by  appellants  that  he  would  have  to 
shovel  it  into  cars  standing  on  the  Illinois  Central  railroad 
tracks,  to  which  he  consented,  and  all  of  appellee's  corn  was 
delivered  aboard  said  cars.  One  of  appellants  testifies  that 
he  told  the  agent  that  they  (appellants)  would  keep  corn  in 
the  warehouse  to  replace  the  corn  loaded  into  the  cars  for  ap- 
pellee. Before  the  fire  appellee's  corn  was  shipped  by  appel- 
lants to  Chicago,  and  sold,  they  receiving  the  proceeds.  No 
warehouse  receipt  was  given  for  appellee's  corn,  or  for  a  like 
amount  in  the  warehouse. 

It  is  insisted  that  appellants  are  not  liable  to  appellee 
Shafroth,  for  the  reason  that,  in  effect,  his  corn  was  stored  in 
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their  warehouse;  that  by  the  arrangement  a  like  quantity'  of 
the  same  quality  and  grade  of  corn  therein  as  that  sliipped 
became  the  property  of  appellee;  that  they  were  bailees  only, 
and  the  destruction  of  tlie  corn  having  occurred  without  fault 
on  their  part,  the  loss  must  fall  upon  appellee,  —  or,  at  most, 
if  there  was  not  enough  corn  in  tho  warehouse  to  meet  the 
liability  of  appellants  to  all  who  had  grain  therein,  they  would 
be  liable  to  appellee  for  a  pro  rata  share  of  the  deficiency  only- 
In  this  we  do  not  concur.  It  is  an  elementar}'  principle,  of 
general  application  alike  to  sales  and  exchanges  with  prop- 
erty, that  the  contract  is  executed  only  by  the  appropriation 
of  the  specific  goods  or  chattels  to  the  contract.  Until  this  is 
done  the  contract  remains  executory,  and  no  title  passes.  It 
is,  however,  held,  by  what  is  probably  the  weight  of  modern 
American  decisions,*  that  where  the  sale  or  exchange  is  part 
of  a  mass  of  the  same  kind,  quality,  and  grade,  as  of  part  of 
the  corn  or  wheat  in  an  elevator,  separation  from  the  mass, 
or  other  specification  of  the  particular  part  sold,  is  unneces- 
sary to  its  appropriation,  independent  of  the  statute  vesting 
the  ownership  in  the  holder  of  a  warehouse  receipt:  1  Benja- 
min on  Sales,  sees.  469  et  seq.,  and  cases  cited. 

But  if  this  doctrine  should  be  held  and  applied  to  this  case, 
it  could  not  avail  appellants.  It  is  manifest  that  appellants 
had  no  corn  in  their  warehouse,  the  ownership  of  which  could 
have  passed  to  appellee.  The  effect  of  the  arrangement,  if 
made  as  they  contend,  was,  that  they  would  keep  in  store  for 
appellee  1,010  bushels  of  corn  of  like  grade  and  quality  as  that 
delivered  by  him.  At  no  time  before  the  fire,  after  the  deliv- 
ery of  appellee's  corn,  had  they  that  amount,  or  any  amount, 
of  corn  in  their  warehouse  that  could  be  appropriated  to  ap- 
pellee. As  we  have  seen,  there  was,  at  most,  three  thousand 
two  hundred  bushels  in  store,  and  that  unquestionably  be- 
longed, if  appellants'  statements  be  true,  to  persons  who  had 
stored  corn  in  their  warehouse  to  the  amount  of  four  thousand 
one  hundred  bushels.  To  have  added  Shafroth's  corn  would 
have  created  a  shortage  of  practically  two  thousand  bushels, 
accepting  their  own  version  of  the  amount  in  store.  On  the 
other  hand,  if  the  evidence  of  appellee's  witnesses  is  to  be 
taken,  there  was  only  about  fifteen  hundred  bushels  in  store, 
making  a  shortage  of  about  two  thousand  six  hundred  bushels, 
or  if  Shafroth's  be  added,  of  three  thousand  six  hundred 
bushels.  The  corn  was  the  property  of  the  persons  who  lia<l 
Btored  it,  and  it  was  not  in  the  power  of  appellants,  who  were 
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mere  bailees  thereof,  to  transfer  it,  or  any  part  of  it,  to  appellee. 
Undoubtedly,  as  explained  by  appellants  to  have  been  their 
custom,  they  relied  upon  buying  in  other  corn  to  be  kept  in 
store  for  appellee,  but  before  they  did  so  the  fire  came.  We 
are  of  opinion  that  they  were  clearly  liable  upon  the  count 
for  money  had  and  received,  and  that  the  judgment  of  the 
appellate  court  affirming  the  judgment  in  favor  of  appellee, 
Shafroth,  must  be  affirmed. 

In  the  other  case,  of  the  same  appellants  against  Dowse, 
the  facts  peculiar  to  that  case  are,  that  on  September  7,  1889, 
appellee  delivered  to  appellants  2,232  bushels  of  shelled  corn, 
which  was  elevated  into  their  warehouse.  On  the  day  of  its 
delivery,  appellants  advanced  to  appellee  thirty  dollars,  and 
a  few  days  later  accepted  an  order  for  fifty  dollars,  and  sub- 
sequently gave  him  twenty  dollars,  making  one  hundred  dol- 
lars in  all.  No  warehouse  receipt  was  given.  The  parties 
disagree  in  respect  of  what  was  said  at  the  time  of  the  deliv- 
ery of  the  corn,  and  as  to  whether  the  money  before  mentioned 
was  a  payment  upon  the  corn,  or  simply  an  advance  to  ap- 
pellee. It  appears  that  appellee  was  desirous  of  hauling  his 
corn  to  the  elevator,  but  was  unwilling  to  take  the  price  at 
which  it  was  then  selling.  Appellants  had  room  in  their 
warehouse,  and  consented  to  his  putting  it  there,  saying  to 
him  he  could  keep  it  there  for  thirty  days  without  charge.  It 
seems  nothing  was  said  about  selling  the  corn  at  that  time. 
As  before  seen,  there  was,  at  the  time  of  the  fire,  a  shortage 
in  the  amount  of  corn  in  the  elevator  to  meet  the  liability  of 
appellants  to  persons  who  had  stored  corn  therein.  It  is  con- 
ceded that,  acting  under  the  custom  before  mentioned,  appel- 
lants had  shipped  out  the  corn,  selling  it  as  their  own  and 
receiving  the  proceeds.  It  is  now  claimed  that  appellants 
were  bailees  merely  of  appellee's  com,  and  that  the  loss  must 
be  borne  by  appellee.  No  pretense  is  made  that  appellants 
had  not  shipped  out  corn  indiscriminately  from  the  ware- 
house, so  as  to  materially  reduce  the  amount  of  corn  in  store 
belonging  to  appellee  and  other  parties.  It  is  undoubtedly 
true,  if  the  question  arose  between  appellee  and  other  deposi- 
tors of  grain  intermingled  in  the  warehouse,  that  each  should 
be  required,  as  between  themselves,  to  accept  his  pro  rata 
share.  But  that  question  does  not  arise  in  this  case.  By 
their  voluntary  shipment  and  sale  from  their  warehouse, 
appellants  materially  reduced  the  amount  in  store  belonging 
to  appellee,  which  they  could  not  have  rightfully  done  if  the 
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corn  belonged  to  appellee,  and  they  were  bailees  merely.  By 
the  custom  proved,  they  had  the  right,  if  they  saw  proper,  to 
use  the  corn  left  in  store  as  their  own  and  ship  it,  and  use 
the  proceeds  thereof  as  their  own,  expecting  to  settle  with  the 
parties  who  stored  the  corn  at  whatever  the  market  price 
might  be  when  settlement  was  demanded  by  the  storer.  By 
assuming  to  treat  the  corn  as  their  own,  they  gave  a  construc- 
tion to  the  transaction  wholly  inconsistent  with  the  theory 
that  the  grain  remained  the  property  of  appellee. 

Although  nothing  was  said  in  respect  of  selling  the  corn,  at 
the  time  it  was  put  into  the  warehouse,  no  one  can,  we  think, 
read  the  evidence  and  escape  the  conclusion  that  it  was  under- 
stood by  both  parties  to  be  a  sale  of  the  corn  by  appellee  to 
appellants,  to  be  paid  for  at  the  market  price,  upon  some  day 
in  the  future  when  appellee  should  demand  payment.  One 
of  appellants  testifies  (quoting  from  the  abstract  furnished 
by  their  counsel):  "It  was  our  custom  to  ship  our  corn  indis- 
criminately, according  to  the  market,  if  we  deemed  best.  If 
they  [customers]  delivered  corn  there,  they  had  a  right  to  call 
for  the  money  at  any  time  within  thirty  days,  without  charge. 

It  was  the  universal  custom  to  sell  to  us We  took  our 

chances  on  the  rise  and  fall  of  the  market."  The  other  says 
that  appellee  was  not  then  satisfied  with  the  price,  but  thought 
it  would  go  higher,  and  wanted  to  wait  until  the  middle  of  the 
month.  He  further  says:  "I  understood  that  he  had  a  right 
to  take  the  price  when  it  suited  him.  That  was  all  that  re- 
mained to  be  done.  It  was  for  him  to  set  the  price  and  take 
the  money." 

If,  however,  the  corn  was  in  fact  stored  by  appellee  with  ap- 
pellants, it  is  apparent  that,  acting  under  the  custom  proved, 
the  legality  of  which  need  not  here  be  discussed,  appellants 
shipped  out,  as  before  said,  at  least  a  portion  of  the  corn  so 
stored.  If  appellee  understood  appellants'  mode  of  business, 
and  is  chargeable  with  notice  of  the  custom  under  which  they 
claim  to  act,  upon  the  appropriation  of  his  corn  by  appellants 
as  their  own  he  had  the  right  of  election  to  treat  it  as  a  sale, 
and  demand  the  money  therefor  of  appellants.  It  is  conceded 
that  he  could  have  done  this  any  day  before  the  fire  and  the 
destruction  of  the  corn  in  the  warehouse,  but  having  failed  to 
make  his  election,  it  is  said  the  corn  remained  his,  and  he 
must  bear  the  loss.  In  this  we  cannot  concur.  Acting  under 
the  custom,  appellants  might  exercise  the  right  to  determine 
that  they  would  appropriate  the  corn  to  their  own  use,  hold- 
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ing  themselves  responsible  to  appellee  for  the  market  price 
upon  the  day  when  he  demanded  settlement.  This  the  evi- 
dence shows  they  did.  Appellee  was  not  bound  to  receive 
corn  in  the  ear,  or  other  corn  not  of  like  quality  and  grade 
with  that  delivered,  nor  a  less  quantity  than  he  delivered,  and 
might  treat  the  conversion  of  a  part  as  an  election  on  the 
part  of  appellants  to  take  the  whole,  under  the  custom  proved. 
And  if  the  custom  was  valid,  and  it  cannot  be  questioned  by 
appellants,  they  will  be  bound  to  settle  with  api)ellee  for  the 
corn  stored  at  the  price  upon  the  day  when  settlement  was 
demanded. 

We  are  of  opinion  that  the  title  to  the  corn  delivered  by 
appellee  passed  to  appellants,  and  that  they  were  liable  to 
account  to  appellee  therefor,  and  that  recovery  may  be  had  as 
for  goods  sold  and  delivered:  McDonald  v.  Brown,  16  111.  32; 
De  Clerq  v.  Mungin,  46  111.  112. 

The  judgment  of  the  appellate  court  is  affirmed. 


Bailment  and  Sale,  Distinction  between:  See  note  to  Bretz  v.  Diehl, 

2  Am.  St.  Rep.  711-713;  and  Chickering  v.  Bastress,  130  111.  206;  17  Am,  St. 
Rep.  309;  Barnes  v.  McCrea,  75  Iowa,  267;  9  Am.  St.  Rep.  473;  Woodward 
V.  Semam,  125  Ind.  330;  21  Am,  St.  Rep.  225. 

Warehousemen,  Duties  and  Liabilities  of:  See  note  to  Schmidt  v. 
Blood,  24  Am,  Dec.  145-160.  It  is  the  duty  of  warehousemen  not  to  de- 
liver goods  or  grain  deposited  to  any  other  person  than  the  depositor,  except 
on  his  order,  or  by  his  consent  or  authority:    Velsuin  v.  Lewis,  15  Or,  539; 

3  Am.  St,  Rep.  184.  The  delivery  of  grain  for  storage  in  a  warehouse  is  a 
bailment,  and  tlie  title  thereto  remains  in  the  depositor:  Hall  v.  P'dlshury, 
43  Minn.  33;  19  Am,  St,  Rep.  209;  whether  the  grain  has  or  has  not  been 
mingled  with  the  wheat  of  other  persons  in  a  common  mass:  McBee  v.  Ccesar, 
15  Or,  G2;  and  if  the  warehouseman,  without  authority  from  the  depositors, 
sells  from  the  common  mass,  reserving  enough  to  return  to  each  depositor 
hid  proper  quantity  of  the  same  quality  and  grade,  the  depositors  may  claim 
the  grain  so  substituted  for  theirs:  O'Dell  v.  Leyda,  46  Ohio  St,  244, 

Sale  of  Part  of  Mass,  when  Complete,  —  A  sale  of  large  and  cum- 
brous merchandise,  as  of  grain  in  bulk,  may  pass  the  title  without  actual 
separation  of  the  quantity  sold  from  the  larger  mass  with  which  it  is  mixed, 
if  the  acts  and  declarations  of  the  parties  clearly  evince  an  intent  to  make 
an  immediate  transfer  of  ownership:  Kimberly  v.  Patchin,  19  N.  Y.  330;  75 
Am.  Dec,  334.  The  general  rule,  however,  is,  that  where  the  quantity  is  to 
be  taken  from  a  bulk,  it  must  be  set  apart  and  delivered:  Love  v.  States  78 
6a.  66;  6  Am.  St.  Rep.  234. 
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City  op  Bloomtngton  v,  Bourland. 

[137  Illinois,  634.] 

Ibtkrstatb  Commerce — Soltcitino  Orders  for  Dealer  in  Another 
State  —  License  Fee.  —  A  city  ordinance  requiring  an  agent  for  a 
wholesale  book  house  situated  in  another  state  to  take  out  a  license 
and  pay  a  license  fee  when  soliciting  book  orders  within  the  city  ia 
void,  as  an  attempt  to  regulate  commerce  between  the  states.  The  fact 
that  the  sales  made  are  at  retail  instead  of  wholesale,  and  that  the  ordi- 
nance makes  no  discrimination  between  those  soliciting  orders  for  houses 
within  the  state  and  those  soliciting  orders  for  houses  in  other  states, 
makes  no  difference. 

Ihtbrstatb  Commerck  —  Sales  ov  Goods  in  Other  States. — The  nego- 
tiation of  sales  of  goods  which  are  in  other  states,  for  the  purpose  of 
introducing  them  into  the  state  in  which  the  negotiation  is  made,  is  in- 
terstate commerce,  and  cannot  be  interfered  with  or  regulated  by  the 
state  in  which  the  negotiation  ia  made. 

Action  to  recover  a  penalty  for  violating  a  city  ordinance, 
Defendant,  a  resident  of  Illinois,  was  an  agent  for  a  whole- 
Bale  book  house  of  St.  Louis,  Missouri.  While  soliciting  or- 
ders in  the  city  of  Bloomington  he  was  arrested  and  fined 
under  an  ordinance  of  that  city  for  acting  without  a  license. 
In  soliciting  such  orders,  he  traveled  from  house  to  house, 
and  after  obtaining  orders  the  books  were  to  be  shipped  to 
him  from  St.  Louis,  to  be  delivered.  The  ordinance  under 
which  he  was  prosecuted  provided,  in  effect,  that  no  person 
should  sell,  nor  attempt  to  sell,  any  goods,  article,  or  thing 
by  peddling,  soliciting,  hawking,  etc.,  at  any  uninclosed  stand 
or  place  of  business  within  the  city,  without  first  obtaining  a 
peddler's  license  therefor,  and  that  every  person  soliciting, 
canvassing,  or  taking  orders  for  books,  etc.,  shall  be  deemed 
within  the  scope  of  this  chapter,  and  be  required  to  take  out 
a  peddler's  license.  The  ordinance  then  provided  for  the  in- 
fliction of  a  fine  for  the  violation  of  any  of  its  provisions,  and 
the  question  submitted  to  the  court  was,  whether  or  not  the 
ordinance  under  the  facts  agreed  upon  is  in  violation  of  the 
constitution  of  the  United  States,  and  the  federal  statutes  re- 
lating to  interstate  commerce.  The  court  decided  that  it  was, 
and  rendered  judgment  against  the  city.  From  that  judg- 
ment the  city  appealed. 

Sain  Welty,  for  the  appellant. 

/.  E.  Pollock  and  A.  J.  Barr^  for  the  appellee. 

ScHOLFiELD,  J.  We  are  unable  to  distinguish  this  case,  in 
principle,  from  Rabbins  v.  Shelby  'Taxing  District,  120  U.  S. 
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489.  In  that  case  Robbins  was  soliciting  trade  in  Tennessee 
for  a  firm  in  Cincinnati,  Ohio,  and  it  was  held  that  a  law  of 
Tennessee,  requiring  him  to  take  out  a  license  in  order  to  trans- 
act his  business,  was  in  conflict  with  that  clause  of  the  consti- 
tution of  the  United  States  which  gives  to  Congress  the  power 
to  regulate  commerce  between  the  states,  and  therefore  void. 
Substantially  the  same  class  of  goods  was  there  sought  to  bf 
Bold  as  is  here  sought  to  be  sold;  only  there,  it  would  seem, 
the  attempt  to  sell  was  at  wholesale,  while  here  it  is  at  retail. 
But  that  is  not  dwelt  upon  as  a  matter  of  any  significance  in 
the  opinion  in  that  case,  and  when  it  is  reflected  that  it  ia 
the  locality  of  the  sales  with  reference  to  the  locality  of  the 
ownership  of  the  goods,  and  not  the  quantities  of  goods  sold, 
or  the  number  of  persons  to  whom  sold,  that  determines 
whether  given  sales  are  to  be  regarded  as  belonging  to  inter- 
state commerce,  it  is  impossible  to  see  how  it  could  be.  It  is 
manifest  that  in  that  case  the  court  must  have  regarded  the 
license  fee  as  in  the  nature  of  a  tax,  as  contradistinguished 
from  a  police  regulation  imposed  for  the  protection  of  the  pub- 
lic against  the  harmful  tendency  to  the  citizens  of  the  district 
of  the  business  itself,  as  the  supreme  court  of  Pennsylvania,  in 
Commonwealth  v.  Gardner,  133  Pa.  St.  284,  hold  that  a  license 
regulation  in  regard  to  hawkers  and  peddlers  is.  For  where 
the  business  itself  may  be  regulated  or  suppressed  in  a  commu- 
nity because  of  its  inherent  harmful  tendency  to  the  citizens  of 
such  community,  it  may  be  regulated  by  a  license,  without 
regard  to  the  locality  of  the  property  in  which  the  busineRs  is 
conducted.  But  it  is  impossible  to  say  that  there  may  be  in- 
jury or  danger  to  the  public  welfare  in  permitting  sales  by 
retail,  and  yet  not  in  permitting  sales  of  the  same  thing  in 
the  same  locality  by  wholesale,  since,  in  the  very  nature  of 
things,  the  difference  is  not  in  principle,  but  in  the  extent  of 
its  exercise  only. 

The  fact  that  the  ordinance  makes  no  discrimination  be- 
tween those  soliciting  orders  for  houses  in  this  state  and  those 
soliciting  orders  for  houses  in  other  states  is  of  no  moment. 
It  was  said  in  the  Robbins  case:  "It  is  strongly  urged,  as  if 
it  were  a  material  point  in  the  case,  that  no  discrimination  is 
made  between  domestic  and  foreign  drummers, — those  of 
Tennessee  and  those  of  other  states,  —  that  all  are  taxed  alike. 
But  that  does  not  meet  the  difficulty.  Interstate  commerce 
cannot  be  taxed  at  all,  even  though  the  same  amount  of  tax 
should  be  laid  on  domestic  commerce,  or  that  which  is  car- 
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ried  on  solely  within  the  state.  This  was  decided  in  the  case 
of  the  state  freight  tax:  15  Wall.  232.  The  negotiation  of 
Bales  of  goods  which  are  in  other  states,  for  the  purpose  of  in- 
troducing them  into  the  state  in  which  the  negotiation  is 
made,  is  interstate  commerce." 
The  judgment  is  affirmed.  

Interstate  Commerce,  License  Taxes  whek  Void  as  an  Attempted 
Rkodlation  of.  — The  whole  subject  of  interstate  commerce  is  discussed 
in  the  extended  note  to  People  v.  Wemple,  27  Am.  St.  Rep.  547-668.  As  to 
the  power  of  states  to  exact  licenses  for  the  privilege  of  doing  business 
within  the  state,  see  pp.  561-563  of  that  note. 


People  v.  Beattie. 

[137  Illinois,  553,) 

Attorneys  —  Disbarment  of — Cause  for.  —  When  an  attorney  at  law 
procures  a  decree  of  divorce  by  introducing  before  the  court  testimony 
which  he  knows  to  be  false  and  perjured,  he  is  guilty  of  such  unprofes- 
sional conduct  as  justifies  his  disbarment. 

Attorneys  —  Cause  for  Dlsbarment.  —  When  an  attorney  in  an  action 
for  divorce  gives  his  client  a  paper  purporting  to  be  a  certified  copy  of  a 
decree  of  divorce,  and  thereby  leads  her  to  believe  that  she  has  been 
divorced  by  proceedings  already  had  in  court,  and  thereby  also  induces, 
enables,  and  assists  her  in  procuring  a  marriage  license  and  contracting 
marriage  before  obtaining  a  divorce,  when  he  well  knows,  as  a  matter  of 
fact,  that  no  decree  of  divorce  has  yet  been  rendered  or  entered,  or  will 
be  rendered  or  entered  for  some  time  thereafter,  he  is  guilty  of  profes- 
sional misconduct  justifying  his  disbarment. 

Attorneys  —  Disbarment  —  Cause  for.  — When  an  attorney  at  law  in  an 
action  for  divorce  permits  his  client  to  swear  falsely  to  the  jurisdic- 
tional fact  of  her  residence,  knowing  her  evidence  to  be  false,  and  not 
informing  the  court  of  its  falsity,  and  then  introduces  other  evidence 
depending  for  its  materiality  upon  such  false  evidence,  sncb  oondact  is 
ground  for  his  disbarment. 

Attorneys  —  Duties  and  Obligations.  —  An  attorney  at  law  owes  his 
client  the  duty  of  fidelity,  but  he  also  owes  the  duty  of  good  faith  and 
honorable  dealing  to  the  courts  before  whom  he  practices  his  profession. 
He  is  an  officer  of  the  court,  and  his  high  vocation  is  to  correctly  inform 
the  court  upon  the  law  and  facts  of  the  case,  and  to  aid  it  in  doing  justice 
and  arriving  at  correct  conclusions.  He  violates  his  oath  of  office  when 
he  resorts  to  deception,  or  allows  his  client  to  do  so.  He  is  under  no 
obligation  to  seek  to  obtain  for  those  whom  he  represents  that  which  is 
forbidden  by  law. 

Attorneys  —  Cause  for  Disbarment.  —  An  attorney  who  suffers  false  and 
perjured  testimony  to  be  presented  to  the  court,  with  the  possible  result 
of  inducing  the  latter  to  take  jurisdiction  of  a  case  in  which  there  would 
otherwise  be  no  power  to  act,  and  to  grant  a  judgment  or  decree  whicb 
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the  law  would  prohibit  if  the  real  ebaracter  of  the  offered  evidence  were 
known,  cannot  shield  himself  behind  his  supposed  obligations  to  his 
client.  Such  conduct  justifies  the  court  in  revoking  his  license,  and 
striking  his  name  from  the  roll  of  attorneys. 

George  Hunt,  attorney-general,  and  H.  J.  Kendig,  for  the  re- 
lator. 

W.  P.  Black  and  C.  S.  Beattie,  for  the  respondent. 

Magruder,  J.  This  is  an  information  by  the  attorney-gen- 
eral, in  the  name  of  the  people,  at  the  relation  of  five  mem- 
bers of  the  bar  of  Cook  County,  in  this  state,  charging  Charles 
J.  Beattie,  the  respondent  herein,  a  practicing  attorney  in  the 
city  of  Chicago,  with  unprofessional  conduct,  and  asking  that 
an  order  be  entered  striking  his  name  from  the  roll  of  attor- 
neys of  this  court,  and  debarring  him  from  the  right  to  prac- 
tice law,  or  to  exercise  the  powers  or  privileges  of  a  licensed 
attorney,  in  the  state  of  Illinois. 

The  charges  against  the  respondent  grow  out  of  his  conduct 
in  a  divorce  suit  begun  and  managed  by  him  as  the  solicitor 
of  the  complainant  therein.  The  suit  was  commenced  on 
March  4,  1887,  in  the  superior  court  of  Cook  County,  by  Mrs. 
Ada  E.  Gordon,  for  the  purpose  of  obtaining  a  divorce  from 
her  husband,  George  B.  Gordon,  upon  the  alleged  grounds  of 
cruelty,  desertion,  and  adultery.  A  hearing  of  the  case  was 
had  upon  Saturday,  May  7,  1887,  at  which  the  complainant, 
Mrs.  Gordon,  was  examined  orally  before  the  court,  her  testi- 
mony being  taken  in  short-hand  by  a  stenographer.  At  the 
close  of  her  evidence,  respondent,  as  her  solicitor,  handed  to 
the  judge  for  his  examination  the  depositions  of  A.  S.  and 
Mary  Hallowell,  theretofore  taken  in  Canada  to  sustain  the 
charge  of  cruelty,  and  the  deposition  of  James  L.  Watson, 
theretofore  taken  in  Chicago  to  sustain  the  charge  of  adul- 
tery. A  decision  was  reserved  until  the  judge  could  examine 
these  depositions,  and  until  he  had  also  further  considered 
the  testimony  of  Mrs.  Gordon,  which  was  written  up  by  the 
Bhort-hand  reporter,  and  handed  to  him.  In  the  course  of  two 
or  three  weeks  he  informed  respondent  that  he  did  not  regard 
the  evidence  as  sufficient  to  justify  the  entry  of  a  decree,  and 
thereupon  respondent  caused  to  be  examined  orally  before 
the  court,  on  May  27,  1887,  another  witness,  called  by  the 
name  of  R.  J.  Coffeen,  for  the  purpose  of  further  sustaining 
the  charge  of  adultery.  On  the  next  day  after  the  examina- 
tion of  the  last  witness,  to  wit,  on  May  28,  1887,  a  decree  was 
entered  granting  a  divorce  upon  the  ground  of  adultery  alone. 
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1.  It  IS  charged  that,  in  the  affidavit  and  puhUcation  notice 
as  to  the  non-residence  of  George  B.  Gordon,  respondent  stated 
such  residence  to  be  in  "  Buenos  Ayres,  in  the  empire  of  Bra- 
zil, South  America,"  when  he  knew  that  Buenos  Ayres  was  in 
the  Argentine  Republic,  and  not  in  Brazil.  If  the  charge 
were  true,  the  purpose  of  such  statement  o'f  the  residence 
could  only  have  been  to  prevent  Gordon  from  receiving  the 
notice  required  by  the  statute  to  be  sent  by  mail.  Respond- 
ent says  that  Mrs.  Gordon  told  hira  her  husband  lived  in 
Buenos  Ayres,  Brazil,  and  that  he  did  not  know  that  there 
was  not  a  Buenos  Ayres  in  Brazil.  She  contradicts  him  in 
regard  to  the  matter,  but  we  give  him  the  benefit  of  the  doubt, 
and  hold  that  this  charge  is  not  sustained. 

2.  It  is  charged  that  the  respondent  made  contradictory 
and  inconsistent  statements  under  oath  as  to  the  date  of  Cof- 
feen's  examination  before  the  court.  We  are  satisfied  from 
all  the  evidence,  and  particularly  from  that  of  Latham,  the 
short-hand  reporter  who  took  notes  of  the  examination,  that 
Coffeen  testified  before  the  court  on  May  27th,  and  not  on 
May  7th.  It  is  true  that,  in  his  testimony  given  upon  the 
present  hearing,  and  in  two  answers  under  oath  filed  in 
March,  1889,  the  respondent  stated  at  one  time  that  Coffeen 
wae  examined  on  May  7th,  and  at  another  time  that  he  was 
examined  on  May  27th.  He  urges  in  explanation  of  this 
matter  that  he  did  not  intentionally  misrepresent  the  date, 
but  was  at  fault  in  his  recollection.  We  give  him  the  benefit 
of  his  explanation  in  regard  to  this  charge. 

3.  It  is  charged  that  the  respondent  obtained  the  decree 
that  was  entered  by  introducing  before  the  court  testimony 
which  was  false  and  perjured,  and  which  he  knew  to  be  false 
and  perjured.  The  evidence  of  Watson  was  almost  identi- 
cally the  same  as  that  of  Coffeen.  These  two  witnesses  —  if 
there  were  two  men  whose  real  names  were  Watson  and  Cof- 
feen—  swore  that  George  B.  Gordon  lived  for  about  a  month, 
in  the  winter  of  1885,  at  the  boarding-house  of  one  Mrs.  Giles, 
at  No.  2126  Wabash  Avenue,  in  the  city  of  Chicago,  in  an 
open  state  of  adultery  with  a  woman  who  was  not  his  wife 
but  whom  he  represented  to  be  his  wife.  These  witnesses 
also  swore  that  they  were  themselves  boarding  and  occupying 
rooms  at  the  same  place  during  the  sanae  month,  and  in  this 
way  knew  that  Gordon  and  the  woman  referred  to  slept  in 
the  same  room.  It  is  proven  conclusively  that  there  was  no 
Buch  boarding-house  at  the  place  named  during   the   time 
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mentioned;  that  no  such  man  as  "Watson,  nor  any  such  man 
as  Coffeen,  ever  boarded  there,  and  that  George  B.  Gordon 
was  never  in  Chicago  after  the  summer  of  1882  until  January, 
1889.  The  so-called  Watson  and  the  so-called  Coffeen  have 
never  been  seen  or  heard  of  since  they  testified  in  this  case. 
Their  testimony,  upon  which  alone  the  decree  of  divorce  was 
based,  was  false  in  every  particular. 

It  is  claimed  by  the  people  that  Watson  and  Coffeen  were 
one  and  the  same  person,  and  that  a  man  named  F.  G.  Coffey, 
who  had  been  in  the  service  of  the  respondent  for  several  years, 
posed  as  a  witness  at  one  time  under  the  name  of  Watson 
before  a  notary  taking  his  deposition,  and  at  another  time 
before  the  court  under  the  name  of  Coffeen.  This  claim,  how- 
ever, is  not  sustained  by  the  proofs,  but  the  respondent  him- 
self does  not  deny  that  the  testimony  of  Watson  and  Coffeen 
was  manufactured.  He  says  that  he  exaiuined  these  men  as 
witnesses,  and  introduced  their  statements  before  the  court, 
because  he  was  imposed  upon  by  his  client,  and  made  by  her 
to  believe  that  the  evidence  in  question  was  hoiiafid:. 

Mrs.  Gordon,  who  lived  in  Toronto,  Canada,  first  learned 
of  respondent  as  an  attorney  in  December,  1886,  through  his 
advertisement  in  a  newspaper.  She  then  opened  a  corre- 
spondence with  him,  and  quite  a  number  of  letters  passed 
between  them  during  the  period  from  December  15,  1886,  to 
March  4,  1887.  On  the  latter  day,  she  appeared  in  Chicago, 
and  met  the  respondent  for  the  first  time  at  his  office  in  that 
city.  On  the  same  day,  he  prepared  and  filed  her  bill  for 
divorce.  She  remained  in  Chicago  about  three  weeks,  and  re- 
turned to  Toronto.  She  was  not  again  in  Chicago  until  the 
sixth  or  seventh  day  of  May,  1887,  when  she  came  back  to  be 
present  at  the  hearing.  A  number  of  letters  passed  between 
her  and  the  respondent  during  the  period  from  her  return  to 
Toronto  in  March  and  her  second  visit  to  Chicago  in  May. 

Respondent  states  that  Mrs.  Gordon  told  him  ;  bo  it  the 
acts  of  adultery  committed  by  her  husband  in  Chicago  when 
she  was  there  in  March,  and  at  the  same  time  gave  liim  the 
names  of  Watson  and  Coffeen  as  the  witnesses  by  whom  she 
expected  to  prove  such  acts.  lie  also  states  that  on  March 
14,  1887,  he  prepared  and  read  over  to  Mrs.  Gordon  a  notice 
to  take  the  deposition  of  Watson  on  April  23,  1887,  before  a 
notary  named  G.  R.  Tucker,  in  Chicago,  and  that  this  notice 
was  addressed  and  mailed  to  her  husband  at  "  Buenos  Ayn.-s, 
Brazil,  South  America."     He  furthermore  swears  that  a  man 
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calling  himself  Horace  R.  Milbourn,  and  announcing  himself 
to  be  a  private  detective  from  Toronto,  brought  Watson  to  his 
office  on  the  afternoon  of  April  23,  1887.  On  the  same  after- 
noon, between  five  and  six  o'clock,  the  deposition  of  Watson 
was  taken  by  respondent  before  Tucker  at  the  latter's  office. 

Mrs.  Gordon  swears  that  she  never  heard  of  Watson,  nor  of 
any  acts  of  adultery  committed  by  her  Imsband  in  Chicago, 
until  she  went  there  in  May,  1887,  when,  to  her  surprise,  the 
respondent  told  her,  for  the  first  time,  of  his  own  discovery  of 
Watson,  and  of  the  latter's  knowledge  of  her  husband's  alleged 
conduct  in  Chicago.  She  also  swears  that  she  never  author- 
ized respondent  to  charge  her  husband  with  adultery  com- 
mitted in  Chicago;  that  she  never  gave  to  him  the  names  of 
Watson  and  Coffeen;  that  she  never  heard  of  Coffeen  until 
1889,  when  her  husband  returned  from  South  America  and 
instituted  proceedings  to  set  aside  the  decree  of  divorce;  that 
she  never  heard  of  Milbourn.  She  is  confirmed  in  her  state- 
ments by  a  witness  named  M.  H.  Wilson,  who  came  with  her 
from  Toronto  to  Chicago  in  May,  1887,  and  swears  that  he 
was  present  at  the  interview  between  her  and  respondent  when 
the  latter  told  her  of  his  accidental  discovery  of  Watson's 
knowledge  of  the  adultery  in  Chicago.  Wilson  also  swears 
that  no  mention  was  then  made  of  either  Coffeen  or  Milbourn, 
and  that  he  never  heard  of  either  of  them  until  long  after  the 
divorce  was  granted. 

We  do  not  place  any  reliance  upon  the  unconfirmed  state- 
ments of  Mrs.  Gordon,  in  view  of  the  false  evidence  given  by 
her  as  hereafter  referred  to.  Wilson,  although  unimpeached 
and  uncontradicted  in  the  material  ptfrts  of  his  testimony, 
was  influenced  by  a  strong  bias  in  her  favor,  as  she  evidently 
sought  the  divorce  in  order  to  marry  him,  and  did  marry  him 
under  the  circumstances  hereinafter  related.  If  the  question, 
whether  or  not  the  respondent  knew  the  real  character  of  the 
evidence  given  by  Watson  and  CoflFeen  when  he  introduced  it 
in  court,  depended  upon  the  testimony  of  Mrs.  Gordon  and 
Wilson  as  weighed  over  against  his  own  explanations,  he  would 
clearly  be  entitled  to  the  benefit  of  the  doubt  which  would 
exist  in  his  favor.  But  a  majority  of  the  members  of  the  court 
are  unable  to  reconcile  the  correspondence  in  the  record  with 
the  statements  which  respondent  makes  upon  this  hearing. 

The  letters  which  passed  between  him  and  Mrs.  Gordon 
prior  to  her  coming  to  Chicago  in  March,  1887,  make  no  ref- 
erence whatever  to  the  subject  of  adultery.     They  abound  in 
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inquiries  on  her  part  and  answers  on  his  part,  as  to  the  re- 
quirements of  the  Illinois  law  when  a  divorce  is  asked  upon 
the  grounds  of  cruelty  and  desertion.  She  had  lived  in  Win- 
nipeg, Manitoba,  with  her  husband,  who  was  a  practicing  law- 
yer, for  several  years  prior  to  July,  1884,  when  a  separation 
took  place  between  them.  In  March,  she  had  expressed  to 
the  respondent  her  suspicions  that  improper  relations  had 
existed  between  her  husband  and  a  lady  in  Winnipeg,  but  had 
also  stated  that  she  would  not  be  able  to  verify  her  suspicions 
by  proof.  She  first  alludes  to  the  subject  of  adultery  in  her 
letter  of  April  11,  1887,  to  the  respondent,  and  therein  states 
that  she  had  consulted  a  prominent  Canadian  lawyer,  who 
had  advised  her  that  a  divorce  obtained  in  the  United  States 
for  any  other  cause  than  adultery  would  not  be  recognized  in 
Canada,  and  then  suggests  that  a  private  detective  in  Winni- 
peg be  employed  to  make  inquiries  there  as  to  his  movements 
while  he  was  in  that  place.  If,  in  March,  she  had  informed 
respondent  that  she  could  prove  her  husband's  adultery  in 
Chicago,  and  had  given  him  the  names  of  Watson  and  Coffeen 
as  the  witnesses  who  would  furnish  such  proof,  why  does  she 
not  refer  to  it  in  the  letter  of  April  lltli?  Why  does  she  pro- 
pose to  send  to  Winnipeg  to  get  the  evidence,  which  she  had 
already  provided  for  getting  in  Chicago? 

She  again  wrote  to  respondent  on  April  25,  1887,  and  refers 
to  the  subject  of  procuring  evidence  of  adultery  in  Winnipeg. 
No  reference  is  made  to  Watson  and  Coffeen.  If  she  knew, 
before  she  left  Chicago  in  March,  that  Watson  would  be  ex- 
amined in  Chicago  on  April  28d  as  to  her  husband's  adultery 
committed  in  that  city,  why  does  she  make  no  allusion  to  it 
in  her  letter  of  April  25th?  Why  does  she  not  ask  whether 
Watson's  testimony  had  been  taken  on  the  23d,  according  to 
the  notice  given  and  the  arrangement  made  in  March?  Why 
does  she  still  talk  of  looking  up  evidence  of  adultery  in  Win- 
nipeg, if  she  knew  that  respondent  had  two  days  before  ob- 
tained evidence  of  adultery  in  Chicago? 

On  April  27,  1887,  the  respondent  answered  the  letters  of 
April  11th  and  25th,  and  in  his  answer  commented  upon  the 
Hallowell  depositions  as  not  being  strong  enough  in  their 
proof  of  cruelty;  sent  a  commission  to  take  the  depositions  of 
Mr.  and  Mrs.  Smith,  who  could  only  testify  to  facts  bearing 
upon  the  question  of  desertion,  with  the  request  that  the  depo- 
sitions be  taken  on  the  next  Monday  and  forwarded  by  mail; 
claimed  that  no  foreign  court  could  inquire  into  the  regularity 
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of  decrees  of  Illinois  courts  of  chancery;  and  closed  with  the 
following  words:  "  If  you  are  here  the  Thursday  of  next  week, 
it  will  be  ample  time  to  be  ready  for  trial.**  On  April  23d 
respondent  had  taken  the  deposition  of  Watson,  and  yet 
makes  no  mention  of  that  fact  in  the  letter  of  April  27th,  al- 
though the  latter  letter  was  written  in  response  to  two  commu- 
nications from  Mrs.  Gordon,  which  suggested  the  idea  of  seeking 
in  Winnipeg  the  same  kind  of  evidence  which  Watson  had 
already  given  in  Chicago.  If  Watson's  testimony  was  genu- 
ine and  bona  fide,  and  believed  to  be  such,  why  not  speak  of 
it?  Was  respondent  afraid  that  Mrs.  Gordon  would  rebel 
against  the  introduction  of  that  testimony  as  false?  Or  was 
he  so  conscious  of  its  falsity  that  he  dared  not  mention  it  in 
a  letter? 

On  April  29th  Mrs.  Gordon  wrote  to  respondent,  expressing 
her  astonishment  at  his  comments  upon  the  Hallowell  depo- 
sitions, chiding  him  for  his  failure  to  take  the  depositions, 
upon  the  subject  of  cruelty,  of  Miss  Clark  in  Canada,  and  Miss 
Abby  in  England,  and  using  the  following  language:  "I  feel 
80  vexed,  for  you  've  had  plenty  of  time  since  March,  and  I 
certainly  see  no  use  in  going  to  Chicago  next  week,  as  there  '11 
be  no  evidence  at  all If  you  were  too  busy  to  under- 
take my  case  and  do  it  justice,  ....  why  did  you  not  tell 
me  so,  and  all  this  time  would  have  been  saved?  If  put  off 
now,  as  it  must  be,  to  collect  more  evidence,  how  long  will  I 
have  to  wait?  ....  I  cannot  afford  to  go  up  to  Chicago  till 

quite  necessary I  have  written   to  Winnipeg  myself 

now  to  see  if  any  other  evidence  can  be  obtained,  and  you  will 
likely  hear  from  there  shortly.  It  is  useless  speaking  of  our 
courts  as  you  do,  for  of  course  you  don't  know  ourlaws;  and 
if  what  evidence  I  suggested  could  be  obtained,  I  don't  see 

why  you  object  to  trying  to  get  it  for  me Our  lawyers 

here  must  know  what  is  right The  thing  now  is  this: 

when  will  it  have  to  be  deferred  to?  What  is  the  earliest 
date?  And  will  you  try  for  Miss  Clark's  evidence,  or  not?" 
etc. 

This  letter  of  April  29th  is  wholly  inconsistent  with  the 
idea  that  Mrs.  Gordon,  when  writing  it,  had  any  knowledge  of 
what  Watson  had  sworn  to.  or  of  what  Coffeen  was  ready  to 
swear  to.  If  she  had  such  knowledge,  it  is  impossible  to  be- 
lieve that  she  would  have  written:  "I  certainly  see  no  use  in 
going  to  Chicago  next  week,  as  there  '11  be  no  evidence  at  all." 
If  she  had  known  that  there  was  proof  of  her  husband's  un- 
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faithfulness  in  Chicago,  she  would  not  have  spoken  of  writing 
to  Winnipeg  to  get  such  proof.  She  would  not  have  reproached 
the  respondent  for  his  unwillingness  to  aid  her  in  getting  such 
proof  at  Winnipeg,  if  she  had  been  aware  that  he  already  had 
it  in  Chicago. 

All  the  letters  on  both  sides,  both  those  written  before  the 
visit  to  Chicago  in  March,  and  those  written  after  such  visit, 
are  entirely  silent  upon  the  subject  of  adultery  in  Chicago, 
and  upon  the  subject  of  any  evidence  to  establish  the  com- 
mission of  that  crime  in  Chicago.  But  that  which  we  find  it 
most  difficult  to  understand  is  the  following  letter,  which  re- 
spondent wrote  to  Mrs.  Gordon  on  May  2, 1887,  five  days  before 
the  hearing:  — 

'*  Mrs.  Ada  E.  Gordon,  —  Your  very  ill-natured  letter  of  the 
29th  ult.  has  been  received.  In  reply,  permit  me  to  say  that  I 
wrote  a  letter  to  Kate  Clark,  and  sent  commission  to  take  her 
deposition  in  your  case,  on  the  same  day  that  I  wrote  to  Mr. 
Hallowell,  and  sent  commission  to  take  his  deposition.  Kate 
Clark  has  not  answered  my  letter,  and  the  commission  has 
not  been  returned  (or  her  deposition)  to  the  superior  court. 
I  have  performed  my  duty,  if  the  Clark  woman  failed  in  hers. 
When  you  gav^e  me  in  detail  the  facts  and  circumstances  of 
your  case,  you  stated  very  distinctly  and  unequivocally  that 
you  could  not  prove  adultery  against  your  husband,  and  you 
relied  on  the  ground  of  'cruelty  '  and  'desertion  '  for  a  decree. 
Since  then  you  have,  you  say,  been  advised  by  other  counsel, 
that  in  order  to  have  a  valid  decree  3'ou  must  prove  adultery 
against  your  husband,  and  you  suggest  to  me  the  employment 
of  a  detective  for  that  purpose.  I  assure  you  that  I  never 
employ  detectives  in  my  cases, — they  are  generally  vile  knaves 
who  deal  in  falsehood  and  perjury;  but  if  my  clients  desire 
to  employ  them  they  have  the  right  to  do  so.  I  am  not  the 
keeper  of  their  consciences.  If  a  detective  ofiers  testimony 
that  seems  fair  on  its  face,  and  I  have  no  knowledge  that  it 
is  false,  I  will  present  it  in  the  case,  but  I  will  not  employ  a 
detective  or  advise  his  employment.  In  this  case  there  is  no 
defense,  and  your  testimony  will  stand  uncontradicted,  and 
with  the  corroborating  testimony  of  the  Hallowells  you  will 
obtain  a  decree  of  divorce  on  the  grounds  of  cruelty  and  de- 
sertion. That  of  course  was  the  original  design  and  the  scope 
of  the  bilL  If  you  are  here  on  Saturday  next,  you  will  have 
your  decree;  if  you  are  not  here,  it  is  no  fault  of  mine.  How- 
ever, it  may  be  as  well  to  understand  that  I  never  suflFer  any 
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scolding  or  dictation  from  my  clients.  I  know  better  how  to 
conduct  their  cases  than  they  do,  and  I  conduct  my  cases  my 
own  way.  If  you  could  have  proved  adultery,  you  ought  to 
have  filed  your  bill  where  the  adultery  was  committed,  and 
not  have  waited  to  gain  a  residence  here  for  that  purpose." 

A  little  more  than  a  week  before  he  wrote  this  letter,  re- 
spondent had  taken  the  deposition  of  Watson  and  had  it  in 
his  possession,  and  intended  to  present  it  to  the  court  on  the 
hearing,  and  did  afterward  so  present  it.  What  reason  could 
there  be  for  the  ominous  omission  of  all  reference  to  that  de- 
position in  the  letter  of  May  2d? 

If,  when  Mrs.  Gordon  gave  him  "  in  detail  the  facts  and 
circumstances  "  of  her  case,  she  told  him  about  Watson  and 
Coffeen,  and  the  woman  at  2126  Wabash  Avenue,  why  does 
he  say  to  her  on  May  2d,  "  You  stated  very  distinctly  and 
unequivocally  that  you  could  not  prove  adultery  against  your 
husband"  ?  Here  is  an  admission  that  she  told  him,  when 
she  was  in  Chicago  in  March,  that  she  could  not  prove  adul- 
tery against  her  husband.  He  says  that  he  was  angry  and 
excited  when  he  wrote  the  letter,  and  intended  to  refer  to 
adultery  in  Winnipeg,  and  not  to  adultery  in  Chicago,  and 
neglected  to  insert  the  words  "in  Winnipeg."  This  explana- 
tion is  not  satisfactory.  He  uses  a  general  term,  without  any 
limitation  as  to  place.  There  is  the  same  omission  of  the 
words  "in  Winnipeg,"  when  he  speaks  of  the  advice  given 
by  other  counsel,  that  she  "  must  prove  adultery,"  What  is 
the  meaning  of  the  last  sentence  of  the  letter  ?  In  telling  her 
that  if  she  could  prove  adultery  she  ought  to  have  filed  her 
bill  where  the  adultery  was  committed,  he  negatives  the  idea 
that  she  could  prove  adultery  where  the  bill  had  already  been 
■filed.  The  intimation  is  as  plain  as  it  can  be,  that  the  bill 
had  been  improperly  filed  in  Illinois  if  the  divorce  was  to  be 
asked  upon  the  ground  of  adultery.  It  seems  like  mockery  to 
talk  thus  to  a  woman,  who  already  knew  that  Watson  had  sworn 
to  the  occurrences  at  2126  Wabash  Avenue,  and  that  Coffeen 
stood  ready  to  take  the  stand  in  confirmation  of  Watson. 

It  is  impossible  to  reconcile  the  letter  of  May  2d  with  that 
sense  of  right  which  should  mark  the  conduct  of  an  honorable 
lawyer.  If  Mrs.  Gordon  had  told  respondent  that  she  ex- 
pected to  prove  adultery  in  Chicago  by  Watson  and  Coffeen, 
then  the  language  of  his  letter  of  May  2d  is  untruthful,  and 
could  only  have  been  intended  as  a  mask.  If  she  was  igno- 
rant of  the  false  testimony,  the  silence  of  this  letter  can  be 
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attributed  to  nothing  else  than  the  fear  to  state  in  writing 
what  she  might  not  approve  of,  and  what  might  thereafter 
work  harm  to  himself.  He  says:  "  I  never  saw  her  between 
the  time  that  she  left  my  office,  three  weeks  after  the  filing 
of  the  bill,  and  the  time  that  she  returned,  on  the  7th  of  May. 
She  communicated  to  me  nothing  in  the  mean  time,  unless 
what  appears  in  her  letters." 

Respondent  says,  in  reference  to  the  letter  of  May  2d:  "It 
was  a  letter  that  she  could  understand  very  distinctly,  and  that 
she  could  not  make  any  mistake  about,"  etc.  If,  when  he 
said  to  her,  *'  You  stated  very  distinctly  and  unequivocally  that 
you  could  not  prove  adultery  against  your  husband,"  she 
thereby  understood  him  to  say  that  she  had  stated  that  she 
oould  prove  adultery  against  her  husband  in  Chicago,  then  he 
and  she  were  cloaking  their  thoughts  in  language  which  had 
different  meaning  for  them  from  that  which  would  be  con- 
veyed to  anybody  else.  If  such  a  construction  as  this  is  to 
be  placed  upon  the  letter,  the  conclusion  is  irresistible  that 
the  respondent  was  aiding  and  abetting  his  client  in  a  scheme 
to  impose  false  evidence  upon  the  court. 

Elsewhere  in  his  testimony  respondent  speaks  as  follows 
of  the  letter  of  May  2d:  "Of  course  it  can  be  seen  by  any  one 
that  there  are  portions  of  it  that  contradict  the  whole  record  in 

the  case It  can  be  perceived  by  this  letter  that  I  could 

not  have  had  the  circumstances  of  her  case  in  mind,  because 
I  stated  to  her  in  this  letter  th^t  she  should  not  wait  to  gain 
a  residence  here.  Of  course  nobody  ever  claimed  that  she 
waited  to  gain  a  residence  here,  so  that  that  particular  part  of 
the  letter  must  have  had  reference  to  something  else;  at  least, 
I  must  have  had  the  circumstances  in  my  head  of  some  per- 
son waiting  here  to  get  a  decree  instead  of  Mrs.  Gordon,"  etc. 
It  does  not  seem  natural  or  reasonable  to  suppose  that  the 
references  in  the  letter  of  May  2d  were  to  some  other  suitor 
than  Mrs.  Gordon,  and  to  some  other  case  than  hers.  Such 
a  supposition  can  hardly  be  creditable  to  the  shrewdness  or 
intelligence  of  a  man  who  had  practiced  law  for  more  than 
thirty  years,  even  after  all  allowances  are  made  for  the  effects 
of  anger  and  forgetfulness. 

4.  It  is  charged  that  the  respondent  gave  to  Mrs.  Gordon 
on  May  7,  1887,  a  paper  purporting  to  be  a  certified  copy  of  a 
decree  of  divorce,  and  thereby  led  her  to  believe  that  she  had 
been  divorced  by  the  proceedings  had  in  court  on  that  day, 
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when,  as  matter  of  fact,  he  knew  that  no  decree  of  divorce  had 
yet  been  entered,  or  would  be  entered  for  some  time  thereafter. 

It  is  proven,  beyond  question,  that  respondent  gave  Mrs. 
Gordon  a  copy  of  a  decree  of  divorce  on  May  7th,  shortly 
after  the  hearing  in  court  in  the  forenoon  of  that  day.  The 
copy  has  been  produced  in  evidence,  and  is  in  the  record.  It 
is  drawn  upon  a  printed  form,  eleven  lines  of  it  being  in  print, 
and  eleven  or  twelve  lines  being  in  the  handwriting  of  respond- 
ent. It  is  in  the  usual  form  of  a  decree  of  divorce,  finding 
the  defendant  guilty  of  both  adultery  and  cruelty  as  charged 
in  the  bill,  and  giving  the  custody  of  the  child  to  the  com- 
plainant. It  has  the  title  of  the  cause  and  general  number  of 
the  case  upon  its  face.  On  the  back  of  it  are  indorsed  the 
general  and  term  numbers,  the  name  of  the  superior  court  of 
Cook  County,  the  title  of  the  case,  and  the  name  of  the  re- 
spondent as  solicitor.  It  has  no  date.  Upon  its  face  and  at 
the  bottom  of  it  are  the  notarial  seal  of  the  respondent,  and 
these  words,  written  in  his  own  handwriting:  "  A  true  copy. 
Chas.  J.  Beattie." 

It  is  also  proven,  beyond  question,  that  on  May  7th,  shortly 
after  the  hearing  before  the  court,  Mrs.  Gordon  and  Wilson 
obtained  a  marriage  license  from  the  office  of  the  county  clerk 
of  Cook  County,  and  were  married  on  that  day  in  Chicago  by 
James  S.  Green,  a  minister  of  the  Gospel,  and  left  in  the  after- 
noon of  the  same  day  for  Toronto,  with  the  copy  of  the  decree 
given  to  them  by  the  respondent  in  their  possession. 

Mrs.  Gordon  and  Wilson  both  swear  that  when  they  came 
out  of  the  court-room  in  the  forenoon  of  May  7th,  after  the 
proceedings  there  had,  respondent  congratulated  them,  and 
said  he  had  obtained  the  divorce,  and  took  them  down-stairs 
to  the  county  clerk's  office,  and  introduced  them  to  the  clerk 
in  charge  of  marriage  licenses,  thereby  enabling  them  to  pro- 
cure a  license;  that  they  then  went  over  to  respondent's  office, 
and  he  drew  in  their  presence,  and  gave  to  them,  the  copy  of 
the  decree  above  mentioned,  stating  to  them  that  such  copy 
was  all  that  it  was  necessary  for  them  to  have  in  order  to  be 
married,  but  that  if  tliey  chose  to  wait  until  the  following 
Monday,  he  would  give  them  another  copy  with  the  court's 
seal  upon  it,  or  would  send  the  latter  to  them  if  they  preferred 
to  go  home  at  once;  that  they  then  went  to  a  clergyman  and 
were  married;  that  a  few  days  after  the  28th  of  May  they  re- 
ceived from  him  by  mail  the  copy  with  the  court's  seal  upon  it. 

Respondent  swears  that  he  never  went  to  the  county  clerk's 
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office  with  Mrs.  Gordon  and  Wilson,  and  knew  nothing  about 
their  marriage  until  he  received  a  letter  from  her  dated  May 
16th,  and  signed  "  Ada  E.  Wilson."  He  admits  that  he  gave 
lier  the  copy  of  the  decree  above  described,  but  says  that  Mrs. 
Gordon  came  into  his  office  on  May  7th,  while  he  was  engaged 
in  preparing  such  a  decree  as  he  believed,  and  had  reason  to 
think,  would  be  entered;  that  she  desired  a  copy  to  take 
l)ome  with  her,  "showing  the  trial  of  the  proceeding";  that, 
"without  giving  much  consideration  to  the  matter,  and  know- 
ing that  said  Gordon  understood  the  situation  perfectly  and 
fully,  respondent  replied  that  he  did  not  see  that  there  was 
any  special  objection  to  this,  and  thereupon  made  hastily  a 
copy  of  the  proposed  draught  of  the  decree,  certified  it  as  a  true 
copy,  and  handed  it  to  her,  at  the  same  time  promising  her 
that,  as  soon  as  he  could  procure  the  decree  to  be  entered,  h© 
would  send  her  a  duly  certified  copy. 

The  correspondence  between  Mrs.  Gordon  and  respondent 
before  May  7th  shows  that  she  intended  to  marry  Wilson  as 
soon  as  tho  divorce  was  obtained.  Such  intention  on  her  part 
must  liave  been  well  known  to  the  respondent.  A  number  of 
letters  were  written  by  Mrs.  Gordon  and  Wilson  to  the  re- 
spondent between  May  7th  and  May  31st,  no  one  of  which  in 
express  terms  informs  him  of  the  fact  of  their  marriage,  but 
all  of  which  assunae  that  he  knew  all  about  the  marriage. 
These  letters  ask  him  to  send  forward  the  copy  of  what  they 
call  "  the  record  of  the  court."  They  indicate  very  plainly 
that  tlie  writers,  who  were  residents  of  a  foreign  dominion, 
were  ignorant  of  the  course  of  legal  proceedings  in  American 
courts,  but  the  language  of  the  letters  clearly  shows  the  be- 
lief of  botli  Wilson  and  Mrs.  Gordon  that  there  was  already 
a  "record"  of  the  decree  of  divorce.  They  were  asking  for  a 
copy  of  "the  record  of  the  court"  as  made,  and  not  the  copy 
of  a  record  to  be  made.  Respondent  admits  that  he  learned 
of  their  marriage  through  the  letter  of  May  16th,  and  yet,  al- 
tliough  the  decree  of  divorce  was  not  actually  entered  until 
May  28th,  he  never  advised  them  of  the  illegality  of  such 
marriage. 

A  majority  of  the  members  of  the  court  are  not  satisfied 
with  respondent's  explanation  of  his  conduct  in  giving  to 
these  parties  this  copy  of  a  decree.  Of  what  was  the  paper 
thus  given  them  a  copy  ?  When  it  was  handed  to  them  on 
May  7th,  no  decree  of  divorce  had  been  granted.  None  waa 
granted  until  May  28th,  and  then  for  adultery  only,  and  not 
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for  cruelty.  Respondent  could  not  have  known  certainly, 
when  he  furnished  this  copy,  that  the  divorce  would  be  al- 
lowed at  all.  The  oral  evidence  of  Mrs.  Gordon  had  not  then 
been  written  up  and  submitted  to  the  court,  as  was  required 
by  the  rules  of  practice  in  divorce  cases,  nor  had  the  deposi- 
tions of  Watson  and  the  Hallowells  been  then  examined  by 
the  court.  As  matter  of  fact,  the  testimony  of  all  these  wit- 
nesses was  afterwards  held  to  be  insufficient.  It  was  a  most 
extraordinary  act  to  give  to  these  parties,  under  the  circum- 
Btances  then  existing,  a  certified  copy  of  a  decree  which  had 
not  yet  been  entered.  When  a  paper  is  certified  to  be  a  true 
copy,  the  general  understanding  is,  that  it  is  intended  to  be  a 
true  copy  of  something  already  existing,  and  not  of  something 
which  is  to  be  brought  into  existence  in  the  future.  The 
granting  of  the  marriage  license,  the  furnishing  of  a  copy  of 
the  decree,  and  the  marriage  itself  were  three  occurrences, 
which  took  place  within  so  short  a  time  of  each  other,  that 
they  may  almost  be  regarded  as  parts  of  one  transaction;  and 
the  conclusion  is  almost  irresistible,  that  the  license  would 
not  have  been  issued,  and  the  marriage  would  not  have  taken 
place  on  that  day,  if  the  copy  in  question  had  not  been  made 
out  and  given  to  the  parties. 

If  respondent  assisted  Mrs.  Gordon  and  Wilson  in  obtain- 
ing a  license  on  May  7th  with  a  view  to  their  marriage  on  that 
day,  he  aided  in  the  consummation  of  an  unlawful  marriage, 
because  he  knew  that  she  was  not  then  legally  divorced.  If  he 
gave  them  the  paper  purporting  to  be  a  copy  of  a  decree,  and 
thereby  induced  them,  or  permitted  them,  to  believe  that  the 
court  had  granted  a  divorce  in  the  pending  ca?e,  he  deceived 
them,  and  placed  it  in  their  power  to  consummate  an  illegal 
marriage,  whether  he  actually  knew  of  such  marriage  or  not. 
If  he  gave  them  the  copy  in  question,  accompanying  it  with 
the  information  that  it  was  merely  the  draught  of  a  proposed 
decree,  and  that  no  decree  had  been  actually  entered,  but  with 
the  understanding  that  they  were  to  show  it  to  their  friends 
in  Canada  as  evidence  of  a  divorce,  then  he  aided  them  and 
united  with  them  in  the  perpetration  of  a  fraud.  He  had 
Baid  to  Mrs.  Gordon  in  the  letter  of  May  2d:  "If  you  are 
here  on  Saturday  next,  you  will  have  your  decree."  This 
language,  taken  in  connection  with  the  fact  that  on  May  7th, 
which  was  the  Saturday  referred  to,  he  did  actually  give  her 
a  copy  of  a  decree,  tends  to  confirm  her  statement  and  that 
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of  Wilson,  that  they  were  induced  to  regard  such  copy  as 
evidence  of  a  divorce  legally  granted  on  that  day. 

5.  Another  charge  made  against  the  respondent  is,  that  he 
attempted  to  deceive  and  impose  upon  the  court,  and  to  in- 
duce the  court  to  grant  a  divorce  upon  the  ground  of  cruelty 
committed  in  Canada,  by  permitting  evidence  to  be  presented 
to  the  court  for  the  purpose  of  showing  that  Mrs.  Gordon  had 
resided  one  year  in  Cook  County,  Illinois,  prior  to  the  filing 
of  her  bill,  when  he  knew  such  evidence  to  be  false,  and  that 
Mrs.  Gordon  had  never  been  a  resident  of  Cook  County,  but 
was  and  had  always  been  a  resident  of  Canada. 

All  the  members  of  the  court  are  of  the  opinion  that  this 
charge  is  sustained  by  the  proof,  and  that  the  conduct  of  the 
respondent  in  relation  to  the  matters  involved  in  the  charge 
was  an  inexcusable  violation  of  his  duty  as  a  practicing  law- 
yer. We  proceed  to  give  the  reasons  upon  which  we  base  the 
conclusion  thus  reached. 

Section  2  of  the  divorce  act  of  this  state  provides  that  "  no 
person  shall  be  entitled  to  a  divorce  in  pursuance  of  the  pro- 
visions of  this  act  who  has  not  resided  in  the  state  one  whole 
year  next  before  filing  his  or  her  bill  or  petition,  unless  the 
offense  or  injury  complained  of  was  committed  within  this 
state,  or  whilst  one  or  both  of  the  parties  resided  in  this  state." 
Therefore,  where  a  wife  seeks  a  divorce  from  her  husband  in 
Illinois  for  acts  of  cruelty  which  have  been  committed  outside 
of  this  state,  or  for  desertion  which  has  taken  place  outside  of 
this  state,  she  will  not  be  entitled  to  the  divorce,  unless  she 
shows,  either  that  she  had  resided  in  the  state  one  whole  year 
next  before  filing  her  bill,  or  that  her  husband  was  guilty  of 
such  cruelty  or  desertion  while  he  or  she  or  both  of  them  re- 
sided in  Illinois.  Respondent  admits  that  he  knew  this  to  be 
the  law,  and  that  he  so  advised  Mrs.  Gordon  in  his  consulta- 
tions with  her. 

In  the  divorce  case  now  under  consideration,  it  was  not 
claimed  or  pretended  that  the  defendant  was  guilty  of  cruelty 
or  desertion  while  he  or  his  wife  or  both  of  them  resided  in 
Illinois. 

The  respondent  admits  that  the  only  cruelty  and  desertion 
which  Mrs.  Gordon  charged  against  her  husband  took  place 
in  Canada,  and  that  he  knew  such  to  be  the  fact  when  he  filed 
the  bill.  He  says  in  his  testimony:  "  When  she  gave  me  the 
facts  of  her  case,  she  simply  stated  to  me  that  she  could  only 
prove  desertion  and  cruelty  in  Winnipeg,  in  Canada." 
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When  respondent  filed  the  bill  for  Mrs.  Gordon,  he  knew 
that  she  was  not  then  a  resident  of  Illinois,  and  that  she  had 
not  resided  in  Illinois  one  whole  year  "next  before  filing  her 
bill."  He  admits  both  in  his  answer  and  in  his  testimony 
that  he  knew  her  to  be  a  non-resident  of  this  state.  He  says: 
*'  She  never  told  me  she  was  a  resident  of  this  state;  she  told 
me  she  was  a  resident  of  Canada," 

It  follows  that  whon  Mrs.  Gordon's  bill  was  filed,  on  March 
4,  1887,  she  was  Uui  entitled  to  a  divorce  in  this  state  on  the 
ground  of  either  desertion  or  cruelty:  1.  Because  she  had  not 
resided  one  whole  year  in  Illinois;  2.  Because  the  only  cruelty 
or  desertion  which  she  could  prove  had  taken  place  outside  of 
Illinois.  All  her  proof  of  cruelty  or  desertion  would  be  im- 
material and  valueless  without  proof  of  a  year's  residence  in 
Illinois  next  before  the  filing  of  her  bill.  Such  being  the 
state  of  the  case,  and  such  state  of  the  case  being  well  under- 
stood by  the  respondent,  what  did  he  do? 

He  inserted  in  the  bill  for  divorce  the  following  allegation: 
"Your  oratrix  is  an  actual  resident  of  the  city  of  Chicago,  in 
the  county  of  Cook  and  state  of  Illinois,  and  has  resided  con- 
tinuously in  said  city,  county,  and  state  for  and  during  the 
last  preceding  five  years,  and  within  the  territorial  jurisdic- 
tion of  this  honorable  court."  This  statement  was  false,  and 
was  known  by  the  respondent  to  be  false,  when  he  wrote  it, 
and  permitted  Mrs.  Gordon  to  sign  the  bill  containing  it.  He 
explains  its  insertion  in  the  bill  by  saying  that  it  was  a  merely 
formal  allegation,  and  that  the  bill  was  not  sworn  to.  With- 
out stopping  to  comment  upon  the  suflSciency  or  insufficiency 
of  the  explanation  thus  offered,  we  proceed  to  notice  what  fur- 
ther steps  the  respondent  took  in  the  premises. 

On  April  6,  1887,  he  had  commissions  issued  to  take  the 
depositions  of  Kate  Clark  and  of  A.  S.  and  Mary  Hallowell  in 
Canada,  for  the  purpose  of  proving  cruelty.  On  April  27, 1887, 
he  had  another  commission  issued  to  take  the  depositions  of 
Mr.  and  Mrs.  Smith  in  Canada,  for  the  purpose  of  proving  de- 
sertion. He  well  kne\f  that  the  cruelty  and  desertion  which 
he  thus  sought  to  establish  had  occurred  in  Canada,  and  not 
in  Illinois.  He  knew  that  whatever  the  Hallowells  would  say 
in  response  to  the  interrogatories,  which  he  drew  and  ad- 
dressed to  them,  calling  for  a  statement  of  such  instances  of 
cruelty  as  they  had  knowledge  of,  would  have  reference  to 
acts  done  outside  of  this  state.  Why  did  he  issue  these  com- 
missions, if  the  allegation  above  quoted  was  merely  formal? 


i 


May,  1891.]  People  v.  Beattie.  399 

The  depositions,  when  returned,  would  be  utterly  worthless 
without  proof  of  a  year's  residence  in  Illinois. 

In  the  letter  of  May  2d,  after  the  depositions  of  the  Hallo- 
wells  had  been  taken,  respondent  wrote  to  Mrs.  Gordon,  that, 
with  their  testimony  and  her  own,  she  would  "  obtain  a  decree 
of  divorce  on  the  grounds  of  cruelty  and  desertion;  that  of 
course  was  the  original  design  and  scope  of  the  bill."  As  the 
only  cruelty  or  desertion  which  the  Hallowells  had  testified  to, 
and  which  Mrs.  Gordon  could  truthfully  testify  to,  had  occurred 
in  Canada,  it  is  difficult  to  understand  how  she  could  obtain 
a  divorce  on  either  of  those  grounds,  unless  it  was  the  inten- 
tion at  that  time  to  attempt  to  show  upon  the  hearing  that 
Bhe  had  resided  one  year  in  Illinois.  If  proof  of  such  resi- 
dence was  to  be  offered,  it  cannot  be  said  that  the  allegation 
of  the  bill  was  designed  to  be  a  merely  formal  matter.  Such 
allegation  must  have  been  regarded  as  being  more  than  formal 
when  it  was  inserted  in  the  bill,  if  *'  the  original  design  and 
Bcope  of  the  bill "  was  to  obtain  a  divorce  for  acts  of  cruelty 
and  desertion  which  had  taken  place  no  where  else  except  in 
Canada. 

Let  us  see  what  took  place  at  the  hearing  on  May  7th.  In 
giving  her  testimony  before  the  court,  Mrs.  Gordon  swore  that 
she  had  lived  in  Cook  County  one  year  continuously  prior  to 
the  filing  of  her  bill.  By  so  swearing  she  committed  perjury. 
She  says:  "  He  [Mr.  Beattie]  told  me  on  the  way  over  to  the 
court-house  that  if  the  judge  asked  me  if  I  lived  here  a  year, 
I  was  to  say  yes."  Respondent  denies  that  he  told  her  thus 
to  swear  to  what  was  false.  Let  it  be  admitted  that  he,  rather 
than  she,  is  to  be  believed.  What  then?  He  sat  in  the  court- 
room and  heard  her  false  statement,  and  pern)itted  it  to  go 
unchallenged.  That  no  injustice  may  be  done  him,  we  quote 
his  explanation.  He  says  in  his  answer  to  the  information: 
"It  is  true  that  said  Ada  E.  Gordon  did,  in  answer  to  certain 
questions  put  to  her  by  the  court,  state  tliat  she  had  been  a 
resident  of  the  state  of  Illinois  continuously  for  one  year  pre- 
ceding the  filing  of  her  bill,  which  statement  was  a  great  sur- 
prise to  this  respondent,  and  was  understood  at  the  time  by 
respondent  to  be  untrue  in  fact.  But  respondent  regarded  the 
testimony  at  the  time  as  immaterial,  in  view  of  the  evidence 
in  the  case  establishing  the  commission  of  adultery  by  the  de- 
fendant in  Chicago,  and  being  taken  by  surprise  by  the  client 
in  said  testimony,  respondent,  called  upon  suddenly  to  deter- 
mine whether  to  allow  to  pass  a  statement  made  by  his  client 
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for  which  respondent  was  in  no  wise  responsible,  which  was 
untrue  in  fact,  but  was  at  the  time  by  respondent  deemed  to 
be  immaterial,  or  to  then  and  there  correct  such  statement, 
with  the  possibility  that  he  would  thereby  discredit  his  client 
before  the  court,  and  possibly  prejudice  her  case,  respondent 
permitted  the  evidence  to  pass  without  question  or  correction, 
feeling  that  the  responsibility  therefor  could  in  no  wise  be 
charged  against  him,  as  his  client  was  a  woman  of  exceptional 
intelligence,  and  had  been  distinctly  advised  by  respondent  in 
advance  that"  it  was  not  necessary  to  either  aver  or  prove  resi- 
dence in  Cook  County,  in  view  of  the  evidence  establishing  the 
commission  of  adultery  in  said  Cook  County." 

According  to  this  explanation,  there  was  a  conflict  in  his 
mind  between  his  sense  of  duty  to  the  court  and  his  sense  of 
duty  to  his  client.  Being  in  doubt  whether  to  call  the  atten- 
tion of  the  court  to  the  false  testimony,  or  to  let  it  pass  in 
silence,  he  finally  chose  the  latter  course.  Whether  or  not 
silence  was  justifiable  under  these  circumstances,  it  is  not 
necessary  to  inquire.  It  is  sufficient  to  say  that  the  respond- 
ent was  not  content  with  silence.  After  his  client's  falsehood 
was  uttered,  he  sought  to  make  use  of  it.  He  continued  to 
press  upon  the  attention  of  the  court  the  question  of  the  de- 
fendant's alleged  cruelty,  knowing  that  proof  of  cruelty  would 
be  immaterial  without  the  false  statement  as  to  residence  to 
rest  upon. 

The  record  shows  that  after  the  judge  had  ceased  to  ex- 
amine Mrs.  Gordon,  the  respondent  himself  asked  her  the 
following  question,  and  received  the  following  answer:  "  I  will 
ask  you  if  at  any  time  he  was  cruel  to  you  by  way  of  physical 
cruelty?  A.  Yes,  sir;  he  knocked  me  down-stairs  and  struck 
me."  Respondent  knew  that  the  evidence  thus  called  out 
was  of  cruelty  that  had  taken  place  in  Canada,  and  yet  just 
a  moment  before  he  had  heard  the  witness  falsely  swear  to  a 
year's  residence  in  Illinois,  without  which  residence  the  cruelty 
in  Canada  would  be  unavailing. 

But  this  was  not  all.  Respondent  took  no  steps  to  with- 
draw the  testimony  upon  the  subject  of  cruelty,  and  submit 
his  case  upon  the  charge  of  adultery.  On  the  contrary,  as 
soon  as  Mrs.  Gordon  had  left  the  witness-stand,  he  handed 
up  to  the  court  the  depositions  of  the  Hallowells,  tending  to 
prove  acts  of  cruelty  committed  outside  of  the  state  of  Illinois, 
ill  order  that  such  depositions  might  be  considered  by  the 
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court  fn  connection  with  the  false  testimony  of  his  client  as 
to  a  year's  residence  in  Illinois. 

Proofs  were  presented  to  the  court  in  support  of  the  two 
charges  of  cruelty  and  adultery.  The  case  was  placed  before 
the  mind  of  the  judge  in  such  a  way  that  he  might  grant  the 
divorce  on  either  one  of  the  charges,  or  on  both,  according  to 
his  view  of  the  sufficiency  of  the  evidence.  He  was  imposed 
upon  by  the  sworn  statement  of  the  complainant  as  to  her 
residence  in  Illinois.  If  he  had  known  that  her  statement 
was  false,  he  would  not  have  considered  the  testimony  as  to 
cruelty,  but  he  did  consider  it. 

The  lawyer's  duty  is  of  a  double  character.  He  owes  to  his 
client  the  duty  of  fidelity,  but  he  also  owes  the  duty  of  good 
faith  and  honorable  dealing  to  the  judicial  tribunals  before 
whom  he  practices  his  profession.  .  He  is  an  officer  of  the 
court,  —  a  minister  in  the  temple  of  justice.  His  high  vocation 
is  to  correctly  inform  the  court  upon  the  law  and  the  facts  of 
the  case,  and  to  aid  it  in  doing  justice  and  arriving  at  correct 
conclusions.  He  violates  his  oath  of  office  when  he  resorts 
to  deception,  or  permits  his  clients  to  do  so.  He  is  under  no 
obligations  to  seek  to  obtain,  for  those  whom  he  represents, 
that  which  is  forbidden  by  the  law.  If  he  suffers  false  and 
perjured  testimony  to  be  presented  to  the  presiding  judge,  with 
the  possible  result  of  inducing  the  latter  to  take  jurisdiction 
of  a  cause  in  which  there  would  otherwise  be  no  power  to  act,, 
and  to  grant  a  judgment  or  decree  which  the  law  would  pro- 
hibit if  the  real  character  of  the  offered  testimony  were  known, 
he  cannot  shield  himself  behind  his  supposed  obligations  to- 
his  client.  A  non-resident  of  Illinois  has  no  right  to  a  divorce 
for  acts  of  cruelty  committed  outside  of  Illinois,  no  matter 
how  extreme  or  repeated  such  acts  may  have  been.  In  such. 
cases,  residence  in  the  state  is  a  jurisdictional  fact. 

But  the  respondent  went  even  farther.  On  tlie  very  day 
on  which  the  false  evidence  was  given  by  his  client,  he  pre- 
pared a  draught  of  a  decree  to  be  submitted  to  the  court,  and 
did  afterwards  so  submit  such  draught.  He  says  in  his  evi- 
dence: "I  had  in  the  mean  time  prepared  ....  a  draught  of 
the  decree,  hoping  to  present  it  to  the  judge  that  afternoon  if  I 
could  find  him."  In  his  answer  to  the  information  he  saysr 
"  Respondent  went  to  his  office  and  proceeded  to  prepare  .  .  .  ^ 
a  draught  of  the  decree,  which  lie  supposed  would  be  entered,  in 

view  of  the  testimony  that  had  been  given;  ....  the  original 
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draught  of  this  proposed  decree  was  given  by  respondenf  to  the 
court."  A  copy  of  the  draught  of  the  decree  thus  referred  to  has 
been  introduced  in  evidence,  and  is  in  the  record.  It  contains 
the  following  findings:  "That  the  said  defendant  has,  since 
the  time  of  his  marriage  with  the  complainant,  been  guilty  of 
adultery  as  charged  in  said  bill  of  complaint,  and  that  the 
said  defendant  has  also  been  guilty  of  extreme  and  repeated 
cruelty  as  charged  in  said  bill  of  complaint." 

It  is  true  that  after  the  judge  had  examined  all  the  evi- 
dence submitted  to  him,  including  that  of  Cofieen,  taken  on 
the  27th,  he  erased  the  finding  as  to  cruelty,  and  entered 
the  decree  upon  the  finding  as  to  adultery.  Nevertheless,  the 
fact  remains  that  the  respondent  presented  a  decree  to  the 
court  containing  a  finding  that  the  defendant  had  been  guilty 
of  cruelty,  and  expected  that  it  would  be  entered,  "  in  view  of 
the  testimony  that  had  been  given."  What  was  the  testi- 
mony that  had  been  given?  Testimony  that  the  complainant 
had  resided  one  year  in  Illinois,  as  well  as  testimony  that 
acts  of  cruelty  had  been  committed. 

It  is  clear  that  in  the  preparation  of  the  bill,  in  the  taking 
of  depositions,  in  the  examination  of  witnesses  upon  thd  hear- 
ing, in  the  submission  of  testimony  to  the  court,  in  the 
draughting  of  the  decree  presented  to  the  court,  the  respond- 
ent intended  to  take  his  chances,  and  did  take  his  chances, 
of  procuring  a  decree  either  upon  the  ground  of  adultery  or 
upon  the  ground  of  cruelty.  The  conclusion  is  abundantly 
established,  that  he  intended  to  deceive  and  attempted  to  de- 
ceive the  court  by  testimony  of  his  client  as  to  a  residence  in 
Illinois  which  he  knew  to  be  false. 

Some  unworthy  act  has  been  encountered  at  every  stage  in 
the  Investigation  of  this  divorce  case.  No  step  can  be  taken 
in  it  without  meeting  with  something  that  requires  explana- 
tion. From  the  beginning  to  the  end  of  it,  the  proceeding 
was  a  gross  fraud,  —  an  outrageous  imposition  upon  the  ad- 
ministration of  justice.  It  is  impossible  that  any  lawyer  of 
intelligence  could  have  conducted  it  without  seeing  and  know- 
ing its  real  character.  If  Mrs.  Gordon  originated  and  inspired 
all  the  wrong  that  was  done,  her  solicitor  either  actively  as- 
sisted her,  or  purposely  shut  his  eyes  to  what  she  was  doing. 
Her  case  had  no  merits  whatever. 

Let  the  rule  in  this  case  be  made  absolute,  and  let  an  order 
be  entered  striking  the  name  of  Charles  J.  Beattie,  the  re< 
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epondent  herein,  from  the  roll  of  attorneys  of  this  court,  in 
accordance  with  the  prayer  of  the  information  filed  by  the 
attorney-general.  .  

ATT0RNEY3,  DISBARMENT  OF :  See  extended  notes  to  Burmt  v.  A  lien,  2 
Am.  St.  Rep.  850-853;  State  v.  Kirke,  95  Am.  Dec.  338-345;  Delano's  Case, 
42  Am.  Rep.  657-565.  The  court  will,  of  its  own  motion,  disbar  an  attorney 
for  unprofessional  conduct  appearing  from  the  face  of  the  record  of  a  case  in 
which  he  is  acting  as  attorney:  In  re  Henderson,  88  Tean.  531. 
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[137  Illinois,  634.] 

Banks  and  Bankino  —  Checks  —  Rights  of  Parties  to  —  Acceptance  of. 
— There  is  no  such  thing  as  "acceptance"  of  checks  in  the  ordinary  sense 
of  the  term.  A  check  being  payable  immediately  and  on  demand,  the 
holder  can  only  present  it  for  payment,  and  the  bank  can  fulfill  its  duty 
to  the  depositor  only  by  paying  the  amount  demanded.  The  holder  has 
no  right  to  demand  from  the  bank  anything  but  payment  of  the  check, 
and  the  bank  has  no  right,  as  against  the  drawer,  to  do  anything  but 
pay  it. 

Banks  and  Banking  —  Checks — Effect  of  Certification  of.  — When 
the  holder,  on  making  presentment  of  a  check  to  the  bank,  instead  of 
demanding  and  receiving  payment,  has  the  check  certified,  and  retains 
it  in  his  possession,  he  enters  into  a  new  and  express  contract  with  the 
bank,  not  within  the  scope  of  the  legal  relations  of  the  parties,  nor 
within  the  presumed  intention  of  the  drawer. 

Banks  and  Banking  —  Checks  —  Effect  of  Certification  of.  —  By  cer- 
tification of  a  check  the  bank  enters  into  an  absolute  undertaking  to  pay 
it  when  presented  at  any  time  within  the  period  of  limitation  of  ac- 
tions. The  transaction  between  the  holder  and  the  bank  is,  in  legal 
effect,  the  same  as  though  the  holder  had  received  payment,  and  had  de- 
posited the  money  with  the  bank,  and  received  a  certificate  of  deposit 
therefor. 

Banks  and  Banking  —  Checks  —  Effect  of  Certification.  —  The  liability 
of  a  bank  after  certification  of  a  check  is  independent  of  the  question 
of  its  possession  of  the  requisite  amount  of  funds  of  the  drawer,  it  being 
by  the  act  of  certification  estopped  to  deny  the  possession  of  sufficient 
funds. 

Banks  and  Banking  —  Checks  —  Effect  of  Certification.  —  A  bank,  by 
certification  of  a  check,  becomes  entitled  to  charge  the  amount  thereof 
to  the  account  of  the  drawer  at  the  time  of  certification,  thus  appropri. 
ating  to  the  payment  of  the  check  the  necessary  amount  of  money  on 
deposit  to  the  credit  of  the  drawer. 

Banks  and  Banking  —  Checks  —  Effect  of  Certification.  —  As  between 
the  bank  certifying  a  check  and  the  drawer,  the  certification  has  the 
same  effect  as  payment,  the  funds  representing  the  amount  of  the  check 
being  as  effectually  withdrawn  from  the  control  of  the  drawer,  and  the 
indebtedness  from  the  bank  to  the  depositor,  created  by  the  deposit. 
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being  as  efifectually  satisfied  to  that  amount,  in  the  one  case  as  in  the 
other. 

Banks  AND  Banking  —  CERTfFiCATioN  op  Check  Releases  Drawer. — A 
bank,  by  certifying  a  clieck,  becomes  the  principal  and  only  debtor,  and 
the  holder,  by  taking  a  certificate  of  the  check  from  the  bank,  instead 
of  requiring  payment,  discharges  the  drawer,  and  the  check  then  circu- 
lates as  the  representative  of  so  much  cash  in  bank,  payable  on  demand 
to  the  holder. 

Banks  and  Banking  —  CER-nFiCATioN  of  Check  —  Effect  of  —  Dischargb 
OF  Holder.  —  VVlien  the  holder  of  a  check  presents  it  and  procures  it  to 
be  certified  by  the  bank  instead  of  being  paid,  such  certification  is,  aa 
between  the  holder  and  the  drawer,  a  payment,  and  discharges  the 
drawer  from  liability,  and  its  presentment  on  the  next  business  day 
after  its  issue  and  non-payment  will  not  revive  the  drawer's  liability. 

Banks  and  Banking  —  Checks  —  Effect  of  Certification  before  Deliv- 
ery. —  When  the  drawer  of  a  check  procures  its  certification  by  th© 
bank  before  its  delivery  to  the  drawee,,  the  drawer  is  liable  upon  non- 
payment on  presentation  to  the  bank. 

Banks  and  Banking  —  Check  as  Appropriation  of  Deposit.  — The  giving 
of  a  check  by  a  bank  depositor  operates,  at  least  after  presentment,  as 
an  assignment  to  the  holder  of  a  sufficient  amount  of  the  deposit  to  pay 
the  check,  and  is,  therefore,  a  definite  appropriation  of  that  sum  to  its 
payment,  binding  upon  all  the  parties  to  tlie  check. 

Banks  and  Banking.  — Checks  —  Rights  of  Holders.  — As  between  the 
parties  to  a  check,  the  bank  is  the  principal  debtor  to  the  payee  or  holder 
of  a  check  drawn  on  funds  on  deposit,  but  the  drawer  is  still  liable,  a» 
surety  at  least,  and  is  at  liberty  at  any  time,  by  paying  and  taking  up 
his  check,  to  reinvest  himself  with  the  legal  title  to  the  money  on  de- 
posit. 

Hamline,  Scott,  and  Lord,  for  the  appellant. 
Runyan  and  Runyan,  for  the  appellees. 

Bailey,  J.  This  was  a  suit  in  assumpsit  brought  by  the 
Metropolitan  National  Bank  of  Chicago  against  Noble  Jones, 
Edward  S.  Jones,  and  Walter  Metcalf,  copartners  doing  busi- 
ness under  the  firm  name  of  Noble  Jones,  to  recover  the 
amount  of  a  bank  check  for  $1,540,  drawn  by  the  defendants 
on  the  Traders'  Bank  of  Chicago,  payable  to  the  order  of 
the  plaintiff.  The  defendants  pleaded  non  assumpsit,  and  on 
trial  before  the  court,  a  jury  being  waived,  the  issues  were 
found  for  the  defendants,  and  the  court,  after  denying  the 
plaintiff's  motion  for  a  new  trial,  gave  judgment  in  favor  of 
the  defendants  for  costs. 

The  facts  appear  by  stipulation,  and  are,  in  substance,  a» 
follows:  On  the  first  day  of  October,  1888,  after  the  commence- 
ment of  banking  hours  in  the  morning  of  that  day,  the  defend- 
ants being  indebted  to  the  plaintiff  in  the  sum  of  $1,540,  gave 
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to  the  plaintiff  their  cheek  on  the  Traders'  Bank  of  Chicago, 

as  follows:  — 

"  Edw.  S.  Jones.  Noble  Jones.  Walter  Metcalp. 

"$1,540.  Chicago,  Cook  Co.,  III.,  Oct.  1,  1888. 

"  Pay  to  the  order  of  Metrop.  Nat'l  Bank  fifteen  hundred 
and  forty  dollars. 

"Noble  Jones. 

••To  Traders*  Bank,  Chicago,  HI.  —No,  18,828." 

On  the  same  day  and  during  banking  hours,  the  plaintiff 
Bent  said  check  by  one  of  its  collectors  to  the  Traders'  Bank, 
and  asked  said  bank  to  certify  it,  which  was  done  by  writing 
across  the  face  of  it  as  follows:  "Certified.  10/1,1888.  Traders* 
Bank  of  Chicago.  Charles  G.  Fox."  The  next  morning,  during 
banking  hours,  but  before  clearing-house  hours,  the  plaintiff 
sent  said  check  by  its  collector  to  the  Traders'  Bank  and  pre- 
sented it  for  and  demanded  payment,  which  was  refused. 
Thereupon,  on  the  same  day,  and  during  banking  hours,  the 
plaintiff  protested  said  check  for  non-payment,  and  sent  notice 
of  dishonor  to  the  defendants.  On  the  morning  said  check 
was  presented  for  payment,  and  before  it  was  presented,  and 
before  clearing-house  hours,  the  Traders'  Bank  became  insol- 
vent and  suspended  payment,  and  its  assets  were  subse- 
quently placed  in  the  hands  of  a  receiver,  who  has  since  had 
possession  thereof.  Said  receiver  has  paid  the  creditors  of 
eaid  bank  dividents  at  different  times,  those  paid  to  the 
plaintiff  amounting  to  $693,  leaving  a  balance,  principal  and 
interest,  due  on  said  check  at  the  time  of  the  trial  of  $961.70. 
At  the  time  said  check  was  drawn,  at  the  time  it  was  certified, 
and  at  the  time  payment  was  demanded,  the  defendants  had 
sufficient  funds  in  the  Traders'  Bank  to  their  credit  to  pay 
the  check,  and  if  payment  had  been  demanded  instead  of 
certification,  said  bank  would  have  paid  it. 

Upon  these  facts,  the  counsel  for  the  plaintiff  submitted  to 
the  court  the  following  proposition,  to  be  held  as  the  law  in 
the  decision  of  the  case,  which  was  refused:  — 

"The  court  holds,  as  a  proposition  of  law,  that  when  the 
holder  of  a  check  drawn  upon  a  bank  situated  in  the  same 
city  as  the  holder,  on  the  day  of  its  issue  takes  said  clieck  to 
said  bank  and  asks  said  bank  to  certify  said  check,  wliich 
said  bank  certifies  by  marking  'certified  '  ori  the  face  thereof, 
and  the  day  following,  during  bank  hours,  presents  said  check 
to  said  bank  fur  payment,  and  the  bank  refuses  payment 
thereof,  having  become  insolvent  and  passed  into  the  hands 
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of  a  receiver  before  banking  hours  of  said  day,  and  the  holder 
of  said  check  at  once,  and  during  banking  hours  of  said  day, 
gives  notice  of  such  dishonor  to  the  drawer  of  said  check,  said 
certification  does  not  release  the  drawer  of  said  check,  although 
at  the  time  of  the  making  and  certification  of  said  check  the 
drawer  had  sufficient  funds  to  his  credit  in  said  bank  to  pay 
the  same,  as  if  payment  had  been  demanded  by  the  holder 
instead  of  certification,  such  bank  could  not  have  refused  to 
pay  the  same." 

The  only  question  presented  by  this  appeal  is  the  one  raised 
by  the  foregoing  proposition,  viz.,  whether  the  plaintiff,  by 
obtaining  certification  of  said  check,  released  the  drawers.  A 
check  being  payable  immediately  and  on  demand,  the  holder 
can  only  present  it  for  payment,  and  the  bank  can  fulfill  its 
duty  to  its  depositor  only  by  paying  the  amount  demanded. 
In  other  words,  the  holder  has  no  right  to  demand  from  the 
bank  anything  but  payment  of  the  check,  and  the  bank  has 
no  right,  as  against  the  drawer,  to  do  anything  else  but  pay  it. 
It  follows  that  there  is  no  such  thing  as  acceptance  of  checks 
in  the  ordinary  sense  of  the  term,  for  acceptance  ordinarily 
implies  that  the  drawer  requests  the  drawee  to  pay  the  amount 
at  a  future  day,  and  the  drawee  "accepts"  to  do  so,  thereby 
becoming  the  principal  debtor,  and  the  drawer  becoming  his 
surety:  Daniel  on  Negotiable  Instruments,  sec.  1601.  If,  then, 
the  holder,  on  making  presentment  of  the  check,  instead  of 
demanding  and  receiving  payment,  has  the  check  certified 
and  retains  it  in  his  possession,  he  enters  into  a  new  and  ex- 
press contract  with  the  bank  not  within  the  scope  of  the  legal 
relations  of  the  parties,  nor  within  the  presumed  intention  of 
the  drawer.  By  certification,  the  bank  enters  into  an  abso- 
lute undertaking  to  pay  the  check  when  presented  at  any 
time  within  the  period  prescribed  by  the  statute  of  limita- 
tions. The  transaction,  as  between  the  holder  and  the  bank, 
is  substantially  the  same,  in  legal  effect,  as  though  the  holder 
had  received  payment  and  had  deposited  the  money  with  the 
bank  and  received  a  certificate  of  deposit  therefor.  The  lia- 
bility of  the  bank,  after  certification,  is  independent  of  the 
question  of  its  possession  of  the  requisite  amount  of  funds  of 
the  drawer,  it  being,  by  the  act  of  certification,  estopped  to 
deny  the  possession  of  sufficient  funds. 

Another  result  of  the  transaction  is,  that  the  bank  thereby 
becomes  entitled  to,  and  if  its  business  is  properly  conducted 
actually  does,  charge  the  amount  of  the  check  to  the  account 
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of  the  drawer  at  the  time  of  the  certification,  thus  in  reality 
appropriating  to  the  payment  of  the  check  the  necessary 
amount  of  the  money  on  deposit  to  the  credit  of  the  drawer, 
precisely  the  same  as  though  the  check  were  paid.  As  be- 
tween the  bank  and  drawer,  certification  has  the  same  effect 
as  payment,  the  funds  representing  the  amount  of  the  check 
being  just  as  eff'ectually  withdrawn  from  the  control  of  the 
drawer,  and  the  indebtedness  from  the  bank  to  the  depositor, 
created  by  the  deposit,  being  just  as  effectually  satisfied  to 
that  amount,  in  one  case  as  in  the  other. 

The  question  whether  this  change  in  the  rights  and  rela- 
tions of  the  parties  should  be  held  to  discharge  the  drawer 
from  further  liability  on  the  check  has  not,  so  far  as  we  are 
aware,  ever  been  before  this  court  for  decision,  but  the  great 
weight  of  authority,  as  found  in  the  decisions  of  courts  of  other 
jurisdictions,  and  in  the  treatises  of  law-writers  of  the  greatest 
learning  and  ability,  is  in  favor  of  the  conclusion  that  the 
drawer  is  discharged.  Mr.  Daniel,  in  the  section  of  his 
treatise  above  cited,  lays  it  down  as  the  rule  that  the  bank, 
by  certifying  the  check,  becomes  the  principal  and  only 
debtor;  that  the  holder,  by  taking  a  certificate  of  the  chqck 
from  the  bank,  instead  of  requiring  payment,  discharges  the 
drawer,  and  that  the  check  then  circulates  as  the  representa- 
tive of  so  much  cash  in  bank  payable  on  demand  to  the 
holder. 

The  question  is  very  elaborately  and  learnedly  discussed  in 
1  Morse  on  Banking,  3d  ed.,  sees.  414  et  seq.,  and  the  same 
conclusion  reached,  the  following  being  a  portion  of  the  rea- 
soning there  adopted:  "  The  drawer  can  no  longer  sue,  though 
the  bank  should  finally  refuse  to  pay  the  check,  for  he  has 
originally  only  a  right  to  demand  that  the  check  shall  be 
duly  paid  on  presentment,  and  his  action  lies  for  the  damage 
resulting  to  him  or  to  his  credit  from  not  having  his  debt 
duly  discharged  in  the  manner  he  has  led  his  creditor  to  sup- 
pose would  be  sufficient.  But  if  the  holder  waives  his  right 
to  immediate  payment,  by  expressly  asking  for  or  even  by 
accepting  the  offer  of  a  certification  by  the  bank,  it  follows 
that  since  his  act  acquits  the  debt  due  him  from  the  drawer, 
the  drawer  can  thereafter  have  no  cause  or  basis  whatsoever 
on  which  to  sue.  The  matter  is  voluntarily  taken  out  of  his 
hands  by  the  other  parties,  who  make  their  arrangements  to 
suit  their  own  convenience.  Even  if  the  drawer  has  suggested 
or  requested  the  arrangement,  the  assent  of  the  payee  and 
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holder  must  be  regarded  as  at  his  sole  risk.  He  is  not  obliged 
to  take  the  bank's  promise  in  place  of  the  drawer's  indebted- 
ness. The  promise  of  the  bank  on  the  drawer's  account,  ac- 
cepted as  satisfactory  by  the  creditor,  discharges  the  debtor, 
and  at  the  same  time  deprives  hira  of  all  further  concern  or 
possible  right  of  action  in  the  premises."  See  also  Tiedeman 
on  Commercial  Paper,  sec.  436. 

This  question  was  before  the  court  of  appeals  of  New  York 
in  First  National  Bank  of  Jersey  City  v.  Leach,  52  N.  Y.  350» 
11  Am.  Rep.  708,  and  it  was  there  held  that  where  a  holder  of 
a  check  presents  it  and  procures  it  to  be  certified  by  the  bank 
instead  of  being  paid,  such  certification  is,  as  between  the 
holder  and  the  drawer,  a  payment,  and  discharges  the  drawer 
from  liability.  In  discussing  the  grounds  upon  which  their 
decision  is  based,  the  court  say:  "  When  the  drawee  accepts, 
it  is  an  appropriation  of  the  funds,  pro  tanto,  to  the  service 
and  use  of  the  payee  or  other  person  holding  the  bill,  so  that 
the  amount  ceases  henceforth  to  be  the  money  of  the  drawer, 
and  becomes  that  of  the  payee  or  other  holder  in  the  hands  of 
the  acceptor.  It  is  entirely  clear  that  the  acceptance  of  a  time 
draft,  before  due,  does  not  operate  as  a  payment  as  respects 
the  drawer.  Its  only  effect  is  to  make  the  acceptor  the  primary 
party  to  pay  the  draft.  But  the  parties  to  a  certified  check, 
due  when  certified,  occupy  a  diflerent  position.  There  the 
money  is  due  and  payable  when  the  check  is  certified.  The 
bank  virtually  says  that  the  check  is  good;  we  have  the 
money  of  ...  .  the  drawer  here  ready  to  pay  it.  We  will 
pay  it  now  if  you  will  receive  it.  The  holder  says  no,  I  will 
not  take  the  money;  you  may  Certify  the  check  and  retain 
the  money  for  me  until  this  check  is  presented.  The  law 
will  not  permit  a  check  when  due  to  be  thus  presented,  and 
the  money  to  be  left  with  the  bank  for  the  accommodation  of 
the  holder,  without  discharging  the  drawer.  The  money  be- 
ing due  and  the  check  presented,  it  is  his  own  fault  if  the 
holder  declines  to  receive  the  pay,  and  for  his  own  conve- 
nience has  the  money  appropriated  to  that  check,  subject  to 
its  future  presentment  at  any  time  within  the  statute  of  limi- 
tations." See  also  Essex  County  National  Bank  v.  Bank  of 
Montreal,  7  Biss.  193. 

It  seems  to  us  very  clear,  both  upon  principle  and  author- 
ity, that  the  plaintiff  in  this  case,  by  obtaining  certification 
of  their  check,  discharged  the  defendants  from  all  liability 
thereon  as  drawers,  and  that  the  subsequent  presentment  of 


May,  1891.]     Metropolitan  National  Bank  v.  Jones.      409 

the  check  for  payment,  though  on  the  next  business  day  after 
the  check  was  issued,  did  not  revive  or  in  any  manner 
affect  the  defendants'  liability. 

But  it  is  said  that  a  different  rule  was  laid  down  by  this 
court  in  Bickford  v.  First  National  Bank  of  Chicago,  42  111. 
238;  Rounds  v.  Smith,  42  111.  245;  and  Brown  v.  Leekie,  43  111. 
497.  It  will  be  found,  on  examination,  that  in  each  of  those 
cases  certification  of  the  check  was  obtained  by  the  drawer 
before  delivery  to  the  payee,  and  that  no  presentment  was 
made  by  the  holder  until  made  in  due  course  for  payment. 
It  is  easy  to  see  that  an  essentially  different  rule  should  apply 
in  a  case  of  that  kind.  The  fact  that  the  drawer,  before  de- 
livering the  check,  gets  the  bank  to  certify  it,  in  no  way 
changes  its  essential  nature  as  a  check,  or  affects  the  drawer's 
liability  in  case,  on  due  presentation  for  payment,  the  paper  is 
dishonored.  The  reasoning  of  the  opinions  in  the  above-men- 
tioned cases  should  be  restricted  in  its  application  to  the  facts 
appearing  in  those  cases;  and  as  applied  to  those  facts,  it  is 
doubtless  correct,  and  should  be  followed.  But  it  cannot,  and 
as  we  may  assume  was  not  intended  to,  apply  to  cases  like 
the  present,  where  the  holder  has  himself  made  presentment 
of  the  check,  and  instead  of  receiving  payment,  as  he  might 
and  should  have  done,  has  chosen  rather  to  accept,  in  lieu  of 
payment,  an  express  executory  agreement  by  the  bank  to  pny 
the  check  to  the  holder  when  presented  for  payment  at  any 
time  thereafter. 

Much  effort  is  made  by  counsel  to  show  that,  to  be  consis- 
tent with  the  doctrine  established  by  the  case  of  Munn  v. 
Burch,  25  111.  35,  and  in  the' numerous  cases  in  which  that 
decision  has  been  followed,  we  must  hold  that  the  defendants 
were  not  released  from  liability  by  the  certification  of  the 
check.  In  Munn  v.  Burch^  25  111.  35,  we  held,  contrary  to  the 
rule  recognized  in  many  of  the  states,  that  a  depositor,  by 
delivering  to  another  his  check  on  his  banker  for  value,  trans- 
fers to  the  payee  of  the  check  and  his  assigns,  so  much  of  the 
deposit  as  the  check  calls  for,  and  that  on  presentation  of 
the  check  for  payment,  the  banker  becomes  liable  to  the 
holder  for  that  amount,  provided  the  drawer  has  on  deposit 
at  the  time  a  sufficient  sum  applicable  to  that  purpose  to  pay 
the  check.  Accordingly,  if  the  banker  refuses  to  pay  the 
check  on  presentment,  he  becomes  liable  to  an  action  by  the 
holder  to  recover  its  amount.  It  follows  that  the  giving  of 
the  check  becomes,  at  least  after  presentment,  an  assignment 
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to  the  bolder  of  a  sufScient  amount  of  the  deposit  to  pay  the 
check,  and  therefore  a  definite  appropriation  of  that  sum  to 
its  payment,  binding  upon  all  the  parties  to  the  check. 

The  argument  sought  to  be  made,  if  we  understand  it,  is, 
that  the  certification  of  the  check  is  a  no  more  eflFectual  ap- 
propriation of  the  fund  on  deposit  to  the  payment  of  the  check 
than  was  already  made  by  the  act  of  the  drawer  in  giving  the 
check;  and  therefore  that  one  of  the  chief  grounds  upon  which 
the  rule  adopted  in  other  states,  that  certification  releases  the 
drawer,  is  based,  fails  or  is  inapplicable  here.  If  the  mere 
fact  of  such  appropriation,  however  made,  is  the  test  by  which 
to  determine  whether  the  drawer  has  been  released  or  not, 
there  may  be  force  in  the  argument.  We  do  not  understand, 
however,  that  such  is  the  case.  Some  of  the  authorities,  it  is 
true,  allude  to  and  dwell  upon  that  circumstance  as  possess- 
ing very  considerable  significance,  but  we  do  not  understand 
that  any  of  them  make  it  the  test  or  basis  of  the  rule. 

The  rule  laid  down  in  Munn  v.  Burchy  25  111.  35,  is  based 
upon  the  implied  agreement  on  the  part  of  the  banker  to  pay 
out  the  money  deposited  to  the  holders  of  the  depositor's 
checks,  at  such  times  and  in  such  sums  as  the  depositor  sees 
fit,  by  his  checks,  to  order,  and  such  agreement  is  held  to  be 
Bo  far  available  to  the  holder  of  the  depositor's  check  as  to 
enable  him,  after  the  check  has  been  duly  presented  for  pay- 
ment and  payment  refused,  to  bring  suit  against  the  banker 
in  his  own  name  and  recover  the  amount  of  the  check.  The 
banker,  as  the  result  of  his  implied  agreement,  becomes  the 
principal  debtor,  but  the  drawer  is  still  liable,  at  least  as 
surety,  and  is  at  liberty  at  any  time,  by  paying  and  taking 
up  the  check,  to  reinvest  himself  with  the  legal  title  to  the 
money  on  deposit.  The  appropriation  of  the  fund  then,  so 
far  as  any  definite  appropriation  of  it  can,  under  the  circum- 
stances, be  said  to  be  made,  is  only  conditional,  and  follows 
in  strict  accordance  with  the  terms  of  the  contract  between 
the  parties,  and  must  be  regarded  as  one  of  the  consequences 
contemplated  by  ^hem  at  the  time  the  check  was  drawn. 

But  where  tlie  holder  of  the  check,  on  presenting  it  to  the 
banker,  instead  of  demanding  and  receiving  payment,  as  the 
parties  contemplated,  and  as  is  his  legal  duty,  requests  and 
obtains  certification,  and  retains  the  check  in  his  own  hands, 
wholly  different  rights  are  obtained,  and  consequently  differ- 
ent rules  of  law  are  applicable.  The  appropriation  of  the  de- 
J^osit  to  the  payment  of  the  check  then  becomes  absolute,  au<3 
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the  holder  enters  into  new  contractual  relations  with  the  banker, 
not  contemplated  or  authorized  by  the  drawer,  and  which  place 
the  fund  appropriated  wholly  beyond  his  control  and  out  of 
his  reach. 

Even  viewing  the  drawer  as  a  surety,  the  new  contract  be- 
tween the  creditor  and  the  principal  debtor,  affecting  as  it 
does  the  character  of  the  debt  and  the  time  and  manner  of 
payment,  should  of  itself  be  held,  upon  well-settled  principles 
of  law,  to  be  sufficient  to  discharge  his  liability  as  surety. 
But  whether  the  decision  of  the  case  should  be  placed  upon 
this  ground  or  not,  the  presentment  of  the  check  for  payment 
and  its  dishonor  on  the  one  hand,  and  its  presentment  and 
certification  on  the  other,  involve  legal  rights,  and  invoke  the 
application  of  legal  rules,  so  essentially  different,  that  the  doc- 
trine of  the  case  of  Munn  v.  Burch,  25  111.  35,  which  is  con- 
trolling where  payment  is  demanded  and  refused,  can  have 
no  relevancy  to  or  controlling  effect,  even  by  analogy,  in  a 
case  where  the  holder  gets  the  check  certified. 

We  are  of  the  opinion  that  no  error  was  committed  in  re- 
fusing to  hold  the  proposition  submitted  by  the  plaintiff  as 
the  law  in  the  decision  of  the  case,  and  that  the  appellate 
court  properly  affirmed  the  judgment.  The  judgment  of  the 
appellate  court  will  accordingly  be  affirmed. 


Banks  and  Banking — Payment  by  Certified  Checks.  — Bank  certifying 
check  as  "good  "  creates  a  new  and  binding  obligation,  on  the  part  of  the  bank 
towards  a  bona  fide  holder  of  the  check  for  value,  to  hold  sufficient  funds  of 
the  drawer  to  meet  check:  Farmers'  etc.  Bank  v.  Butchers'  etc.  Bank,  69 
N.  Y.  125;  69  Am.  Dec.  678.  Where  the  holder  of  a  check  procures  it  to 
be  certified,  this  operates  as  payment  of  the  debt  for  which  the  check  was 
drawn,  and  the  drawer  is  released  from  liability:  French  v.  Irioin,  4  Baxt. 
401;  27  Am.  Rep.  769;  First  Nat.  Bank  v.  Leach,  52  N.  Y.  350;  11  Am.  Rep. 
708;  Born  v.  First  Nat.  Bank,  123  Ind-  78;  18  Am.  St.  Rep.  312. 

Banks  and  Banking  —  Effect  of  Certifying  Check.  —  As  to  the  liabil* 
ity  of  banks  on  checks  certified  by  them,  see  notes  to  Farmers'  etc.  Bank  v. 
Butchers'  etc  Bank,  69  Am.  Dec.  691-694;  Bickford  v.  First  Nat.  Bank,  42 
111.  238;  89  Am.  Dec.  436,  and  extended  note;  Clews  v.  Bank,  42  Am.  Rep. 
308-311.  A  bank  is  liable  on  a  certified  check,  whether  the  drawer  had  suf- 
ficient funds  or  not:  French  v.  Irwin,  4  Baxt.  401;  27  Am.  Rep.  769;  Farm- 
era'  etc.  Bank  v.  Butchers'  etc.  Bank,  16  N.  Y  125;  69  Am.  Dec.  678;  Cook  v. 
State  Nat.  Bank,  52  N.  Y.  96;  11  Am.  Rep.  667;  Hill  v.  Nation  Trust  Co., 
108  Pa.  St.  1;  56  Am.  Rep.  189.  The  certification  is  equivalent  to  a  repre. 
sentatioa  that  the  drawer  has  funds  in  the  bank  with  which  to  pay  the  check* 
aad  that  the  bank  will  retain  such  funds,  and  pay  the  check  at  the  bank 
ieaignated:  Lynch  v.  First  Nat.  Bank,  107  N.  Y.  179;  1  Am.  St.  Rep.  803. 
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HuTTS  V.   Martin. 

[131  Indiana,  L] 
Appbllats  Procedure.  — Notk^b  to  co-parties  is  imperatively  required  hf 

the  statutes  of  Indiana. 
Appellate  Procedure  —  Mistake,  Relief  from. — If  the  failure  to  serva 

notice  of  appeal  upoa  co-parties  is  due  to  accident  or  mistake  of  fact, 

the  appellate  court  may  relieve  against  the  mistake,  and  is  not  bound 

to  dismiss  the  appeal. 

L.  J.  Coppage  and  M.  D.  White,  for  the  appellants. 
H.  H.  Dochterman  and  D.  Simms,  for  the  appellee. 

Elliott,  C.  J.  This  action  was  instituted  by  John  B.  Mai> 
tin  against  Mark  0.  Hutts,  Henry  P.  Hutts,  Milton  Hutts, 
Joseph  Hutts,  Francis  Hutts,  Eliza  Whittaker,  and  William 
Whittaker.  The  trial  court  found  that  all  of  the  defendants 
were  in  possession  of  the  land  to  which  Martin  asserted  a 
right,  and  that  they  claimed  title  adversely  to  him.  The 
court  found  and  adjudged  that  Martin  was  entitled  to  the 
land,  and  to  recover  possession.  Wilham  Whittaker  is  not 
made  a  party  to  the  appeal,  but  in  the  assignment  of  errors 
Elizabeth  Whittaker  is  named  as  an  appellant.  The  appellee 
has  filed  a  motion  to  dismiss  the  appeal,  upon  the  ground 
that  two  of  the  defendants  below,  and  co-parties  of  the  appel- 
lants, are  not  made  parties  to  the  appeal. 

The  rule  requiring  notice  to  be  given  co-parties  is  not  a 
technical  one,  but,  on  the  contrary,  is  a  rule  of  substance  and 
importance.  The  presence  of  co-parties  on  appeal  is  essential 
to  complete  jurisdiction,  so  that  the  question  of  co-parties  is 
one  of  a  jurisdictional  nature.  Our  statute  concerning  co-par- 
ties is  explicit  and  mandatory,  and  neither  the  court  nor  the 
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parties  can  disregard  it:  Rev.  Stats.  1881,  sec.  635.  Notice 
to  co-parties  is  imperatively  required:  Travelers  Ins.  Co.  v. 
Yount,  98  Ind.  454;  Concannon  v.  Nohle,  96  Ind.  326;  Shuliies  v. 
Keiser,  95  Ind.  159;  Hunderlock  v.  Dundee  etc.  Co.,  88  Ind.  139. 

The  common-laAV  rule  respecting  parties  was  more  strict 
than  that  prescribed  by  our  code.  It  is,  however,  not  always 
true  that  parties  to  the  record  or  parties  to  the  action  upon 
the  same  side  are  co-parties,  for  there  may  be  a  complete  sev- 
erance of  interest  by  the  judgment  below,  or  the  parties  to  the 
action  or  record  may  not  be  parties  to  the  judgment. 

In  this  instance  Eliza  Whittaker  and  William  Whittaker 
are  co-parties  of  the  appellants,  for  the  action  is  to  recover 
possession  of  land,  and  the  trial  court  found  and  adjudged 
that  all  who  were  defendants  were  in  possession  of  the  land, 
asserting  title  adversely  to  the  appellee,  and  among  the  de- 
fendants were  William  and  Eliza  Whittaker.  As  they  were 
co-parties,  the  appellants  should  have  given  them  notice  as 
the  law  requires. 

We  have  concluded  that,  although  the  appellants  have  not 
given  their  co-parties  notice,  the  appeal  ought  not  to  be  dis- 
missed. This  conclusion  is  asserted  by  us  for  the  reason  that 
the  appellants  have  shown  that  the  failure  to  make  necessary 
parties  was  due  to  accident  or  to  mistake  of  fact.  The  mis- 
take as  to  Eliza  Whittaker  is  simply  in  naming  her  Elizabeth 
Whittaker,  and  as  to  William  Whittaker,  the  mistake  is  shown 
to  have  been  caused  by  an  error  of  the  clerk  of  the  trial  court 
in  making  out  the  transcript.  We  think  it  clear  that  an  ap- 
pellate court  has  the  inherent  power  to  relieve  against  acci* 
dent  and  excusable  mistake  in  the  proper  case:  Smythe  v. 
Boswell,  117  Ind.  365.  If  it  were  not  for  the  mistake,  the  mo- 
tion to  dismiss  the  appeal  should  be  sustained,  inasmuch  as 
all  parties  must  be  brought  in  within  the  time  limited  for 
appealing,  unless  accident,  fraud,  or  excusable  mistake  is 
affirmatively  shown:  Holloran  v.  Midland  K'y  Co.,  129  Ind. 
274. 

Ordered,  that  the  motion  to  dismiss  be  overruled,  that  the 
costs  of  the  motion  be  taxed  against  the  appellants,  and  that 
they  be  allowed  thirty  days  in  which  to  correct  their  errors 
respecting  parties.  

Appeal.  —  Mistake  in  Notice  op  Appkai,  wViereby  the  juflgment  ap- 
pealed from  is  described  as  entered  ou  the  day  wheu  the  jmlgmeut  was  ren- 
dered, instead  of  the  day  when  it  was  entered,  does  not  entitle  respondent 
to  a  didinissal  of  the  appeal:  Anderson  v.  Goff,  72  Lai.  65;  1  Am.  St.  Rep.  34» 
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Cully  v.  Shirk. 

[181  Indiana,  76.] 

Jddombnt.  — Relisv  troh  Judgment,  on  the  Groukd  that  thb  Sherifp's 
Rrtdrn  of  Service  of  Process  is  False,  will  not  be  granted  in  an 
action  to  set  aside  such  judgment,  when  there  is  no  pretense  that  the 
conduct  of  the  officer  or  of  the  sheriff  was  fraudulent. 

#Cdoment  —  Collateral  Attack,  What  is. — The  court  intimates  that, 
were  the  question  necessarily  involved,  it  would  hold  that  every  attack 
npon  a  judgment  for  want  of  jurisdiction  in  the  court  to  render  it^  pre- 
dicated on  matters  dehors  the  record,  is  a  collateral  attack. 

J.  T.  France  and  J.  T.  Merryman^  for  the  appellant. 

P.  B.  Manley  and  E.  E.  Friedline,  for  the  appellees. 

Miller,  J.  This  action  was  brought  by  the  appellant 
against  the  appellees  to  set  aside,  vacate,  and  declare  null  and 
void  a  judgment  and  decree  of  the  Adams  circuit  court,  ren- 
dered against  her  in  an  action  to  foreclose  a  mortgage,  and  to 
cancel  a  sheriff's  deed  executed  in  virtue  of  the  judgment  and 
decree. 

The  judgment  is  assailed  upon  the  ground  that  the  coart 
was  without  jurisdiction  of  the  person  of  the  defendant.  The 
complaint  alleges  that  "she  never  had,  at  any  time,  any  no- 
tice of  any  kind  whatever  of  the  filing  of  said  complaint,  or 
the  pendency  of  said  action;  that  the  return  of  said  sheriff  on 
Baid  summons,  wherein  he  states  that  he  left  a  true  copy  of 
said  summons  at  the  last  and  usual  place  of  residence  of  this 
plaintiff,  is  wholly  false;  that  no  copy  of  summons  or  process 
of  any  kind,  in  relation  to  said  cause,  was  ever  left  at  the  resi- 
dence of  this  plaintiff,  or  served  on  her  in  any  manner  what- 
ever; that  she  never  appeared  to  said  cause,  in  said  court* 
voluntarily  or  otherwise,  and  never,  in  any  manner  submitted 
herself  to  its  jurisdiction  in  said  action." 

This  was  not  an  application,  under  section  396  of  the  code, 
to  be  relieved  from  a  judgment  taken  against  her,  through 
her  mistake,  inadvertence,  surprise,  or  excusable  neglect;  but 
was  simply  a  suit  to  have  the  judgment  set  aside,  upon  the 
ground  that  the.  return  of  the  sheriff,  showing  that  a  summons 
had  been  served  upon  her,  was  untrue;  that  she  never  had 
been  served  with  process,  and  that  therefore  the  court  was 
without  jurisdiction  of  her  person  when  the  judgment  was 
rendered. 

There  is  no  claim  that  the  defendants  in  the  action  of  fore- 
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closure  liad  a  meritorious  defense,  or  that  the  proceedings 
were  not  proper  and  regular  upon  their  face. 

The  appellees  answered  this  complaint  by  a  general  denial. 
The  cause  was  tried  by  the  court,  and,  upon  request,  a  special 
finding  of  the  facts  and  conclusions  of  law  were  returned.  The 
conclusion  at  which  we  have  arrived,  upon  the  effect  to  be 
given  to  the  return  of  the  sheriff,  in  this  class  of  actions,  ren- 
ders it  unnecessary  to  set  out  at  length  the  finding  of  facts 
and  conclusions  of  law. 

The  court  found  that  the  summons  issued  in  the  foreclosure 
suit  was  returned  by  the  sheriff  with  this  indorsement:  — 

"  Came  to  hand  this  seventh  day  of  April,  1888.  Served  as 
commanded  by  leaving  a  true  copy  of  this  writ  at  the  last  and 
usual  place  of  residence  of  Elizabeth  Cully,  this  eleventh  day 
of  April,  1888,  Perry  H.  Lawton. 

"  By  J.  S.  McLeod,  Deputy." 

This  return  was  regular  upon  its  face,  and  was  such  as  to 
fully  authorize  the  court  to  assume  jurisdiction  of  the  person 
of  tlie  defendant.  The  proceedings  of  the  court,  subsequent 
to  that  time,  appear  to  be  regular.  There  is  no  pretense  that 
there  was  any  fraudulent  conduct  on  the  part  of  either  the 
plaintiff  or  the  officer  in  the  service  or  return  of  the  summons, 
or  that  the  defendant  was  not  a  resident  of  the  county. 

Such  being  the  case,  we  are  of  the  opinion  that  the  return 
by  the  sheriff  of  the  service  of  the  process  was  binding  and 
conclusive  upon  the  parties  to  the  suit,  and  that  neither  of 
them  can,  as  against  the  other,  be  permitted  to  dispute  its 
verity. 

In  Nietert  v.  Trentman,  104  Ind.  390,  it  was  held,  by  a  di- 
vided court,  that  in  a  proceeding  under  section  396  of  the 
Revised  Statutes  of  1881,  to  set  aside  a  default  and  be  re- 
lieved from  a  judgment  taken  against  a  defendant  who  had  a 
meritorious  defense,  but  was  prevented  from  appearing  in 
time  to  make  his  defense  by  "his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,"  the  defendant  might,  for  the  sole 
purpose  of  showing  a  sufficient  reason  for  not  appearing  and 
making  defense,  show  that  the  summons  was  not,  in  fact, 
served  upon  him. 

In  the  opinion  overruling  the  petition  for  a  rehearing,  Zol- 
lars,  J.,  baid:  "He  cannot  dispute  the  service  for  the  purpose 
of  assailing  the  judgment  as  void,  nor  of  disputing  the  juris- 
diction of  the  court  over  him;  he  cannot  do  this  by  reason  of 
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the  rule  invoked  by  appellees.  That  rule  says  that  for  the 
purpose  of  jurisdiction  the  return  of  service  by  tbe  officer  U 
conclusive,  although,  in  fact,  there  may  have  been  no  ser 
vice." 

This  case  is  not  within  the  exceptions  to  the  general  rule, 
that  the  return  of  a  sheriff  is  conclusive  between  the  parties, 
as  declared  in  that  case,  and  we  certainly  do  not  desire  to  go 
any  farther  in  that  direction. 

The  appellant  cites  and  relies  upon  the  case  of  Dobbins  v. 
McNamara,  113  Ind.  54;  3  Am.  St.  Rep.  626.  In  that  case 
the  complaint  alleged  that  the  defendant  was  not  a  resident 
of  the  county  where  he  was  returned  as  served  by  copy  left  at 
his  last  and  usual  place  of  residence;  that  he  never  made  his 
home,  or  even  staid  over-night,  at  the  house  where  the  copy 
was  left,  and  it  also  alleged  that  he  was  not  at  that  time 
within  the  jurisdiction  of  the  court  in  which  the  action  was 
pending.  In  connection  with  these  allegations,  it  was  averred 
that  the  pretended  service  and  return  to  the  summons  was 
procured  by  the  fraud  of  the  attorney  of  the  plaintiff. 

The  distinction  between  the  cases  is  marked  and  important. 
The  elements  of  fraud  and  the  non-residence  of  the  defendant, 
lacking  in  this  case,  were  in  that  case  controlling.  A  similar 
case  is  that  of  Cavanaugh  v.  Smith,  84  Ind.  380. 

We  have  considered  this  case  upon  the  ground  assumed  by 
the  parties,  that  the  attack  upon  the  judgment  was  direct, 
and  not  collateral.  The  converse  of  this  rule  seems  to  be  es- 
tablished by  the  later  cases,  and  the  general  rule  is  laid  down 
that  any  attack  upon  a  judgment  for  want  of  jurisdiction  in 
the  court  to  render  it,  predicated  upon  a  matter  dehors  the 
record,  is  collateral:  Harman  v.  Moore,  112  Ind.  221;  Cain  v. 
Goda,  84  Ind.  209;  Lantz  v.  Maffett,  102  Ind.  23;  Earle  v. 
Earle,  91  Ind.  27;  Indianapolis  etc.  Ry  v.  Harmless,  124  Ind. 
26. 

Judgment  affirmed.  

Judgment.  — Impeachment  of  Sheriff's  Retubn,  in  what  cases  allowed: 
See  note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  117.  The  authorities  are  con- 
flicting  as  to  the  coaclusiveness  of  a  sheriff's  return.  As  to  what  is  a  col. 
lateral  attack,  see  note  to  case  just  cited,  p.  104;  and  People  v.  Oreene,  74 
CaL  400;  5  Am.  St.  Bep.  448,  and  note. 
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Patoka  Township  v.  Hopkins. 

[131  Indiana,  142.] 

Surface  Waters.  —  It  is  not  True  that  a  Land-owner  ob  a  Munich- 
FAL  Corporation  may  lawfully  collect  surface  water  into  an  artificial 
channel  and  pour  it  on  another's  land. 

SoRFAOB  Waters.  —  If  a  PaBLic  Corporation  by  its  acts  makes  necessary 
an  outlet  for  the  escape  of  water  collected  by  it  into  artificial  water-ways, 
it  must  provide  that  outlet.  Otherwise  it  is  guilty  of  an  actionable 
wrong. 

HlQHWATS  —  Surface  Waters  from.  —  If  surface  waters  are  collected  in 
ditches  at  the  sides  of  a  public  highway,  and  those  ditches  are  then 
united  and  their  waters  thrown  on  the  land  of  a  private  proprietor,  ren- 
dering it  wet  and  untillable,  he  is  entitled  to  maintain  an  action  against 
the  township  under  whose  authority  the  injury  was  inflicted,  to  enjoia 
its  continuance. 

Plkadinq.  —  Complaint  will  not  be  Held  Bad  because  the  facts  stated 
do  not  entitle  the  plaintiff  to  all  the  relief  prayed  for. 

Afpellatb  Procedure.  -*  An  Appellee  may,  in  Indiana,  properly  sar* 
a  question  and  duly  present  it  by  the  assignment  of  cross-errors,  and 
when  he  does  so,  he  may,  in  many  instances,  accomplish  as  much  m  if 
he  had  himself  prosecuted  the  appeal. 

Highways.  —  A  Court  cannot  Direcj?  how  and  when  Drains  shall  b* 
constructed  by  highway  officers. 

M.  W.  Fields  and  J.  W.  Ewlng,  for  the  appellants. 

L.  C.  Embree  and  W.  P.  Howe,  for  appellee. 

Elliott,  C.  J.  The  complaint  of  the  appellee  is  for  an  in- 
junction and  the  abatement  of  a  nuisance.  The  complaint 
alleges  that  the  appellee  owns  eight}''  acres  of  land,  lying  along 
a  public  road,  under  the  control  of  Patoka  township;  that  the 
natural  surface  of  the  land  is  such  that  the  surface  water 
which  collects  south  of  the  road  flows  south  over  the  appellee's 
land,  and  the  water  which  collects  on  the  north  side  of  the 
road  flows  north  and  away  from  his  land;  that  prior  to  the 
first  day  of  May,  1889,  the  township  had  cut  two  artificial 
ditches,  one  on  each  side  of  the  road;  that  on  the  day  named 
the  township  constructed  a  culvert  across  the  road,  so  that  the 
water  in  the  north  ditch  poured  into  the  south  ditch;  that 
neither  of  the  ditches  constructed  by  the  township  is  a  natural 
watercourse;  that  along  the  north  line  of  the  road  the  pro[)erty 
owners  had  constructed  high  embankments,  and  thus  pre- 
vented the  water  from  flowing  upon  their  land,  and  caused  it 
to  be  confined  in  the  north  ditch;  and  that  a  great  quantity 
of  water  collects  in  the  ditch  north  of  the  road;  that  by  unit- 
ing the  two  ditches  the  water  was  thrown  upon  the  appellee's 
land,  rendering  it  wet  and  untiLable. 

Am.  St.  Kej'.,  Vol.  XS.KI.  -  27 
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The  case  has  heen  ably  argued,  and  the  questions  well  pre- 
sented. The  questions  are  important,  and  not  free  from  dif- 
ficulty. 

Surface  water,  it  has  been  said,  is  a  common  enemy,  which 
the  land  owner  may  fight  off  his  land,  as  best  he  may.  But 
while  there  is  something  of  truth  in  the  statement,  there  is, 
nevertheless,  much  of  error.  It  is  not  true,  in  law,  that  a  land- 
owner or  a  municipal  corporation  may  collect  surface  water 
in  an  artificial  channel  and  pour  it  upon  another's  land. 
Whatever  doubt  may  have  once  existed  upon  this  subject, 
none  longer  exists.  It  is  now  well  settled  that  the  right  to 
fight  oflF  surface  water  does  not  authorize  it  to  be  collected  in 
a  volume  and  cast  upon  the  land  of  another:  Davis  v.  City 
of  Crawfordsville,  119  Ind.  1,  12  Am.  St.  Rep.  561,  and  cases 
cited;  Gould  on  Waters,  2d  ed.,  sec.  271.  A  public  corporation 
has  no  more  right  to  collect  water  in  an  artificial  channel, 
and  cause  it  to  flow  upon  the  land  of  another,  in  a  greatly 
increased  quantity,  than  has  a  private  land-owner.  This  is 
established  law.  It  is  clear,  therefore,  that  if  the  township 
authorities  did  collect  the  surface  water  in  an  artificial  chan- 
nel, and  thus  cause  it  to  flow  upon  the  appellee's  land,  his 
rights  of  property  have  been  invaded,  and  an  action  will  lie. 
Another  settled  principle  of  law  is  here  influential.  That 
principle  is  this:  If  a  public  corporation,  by  its  acts,  makes 
necessary  an  outlet  for  the  escape  of  water  collected  by  it  in 
artificial  water-ways,  that  outlet  it  must  provide.  If  it  fails 
to  provide  the  outlet  made  necessary  by  its  own  act,  it  is 
guilty  of  an  actionable  wrong:  City  of  Evansville  v.  Decker, 
84  Ind.  325,  43  Am.  Rep.  86,  and  cases  cited;  Gould  on 
Waters,  2d  ed.,  p.  517,  sec.  261.  See  also  authorities  cited  in 
Elliott  on  Roads  and  Streets,  363.  In  this  instance  the  pub- 
lic corporation  united  two  ditches,  and  thus  conveyed  upon 
the  appellee's  land,  by  artificial  water-ways,  a  great  volume 
of  water,  that  naturally  flowed  in  a  different  direction,  and 
this  they  did  without  providing  an  outlet.  They  were,  there- 
fore, the  authors  of  a  positive  wrong. 

The  case  before  us  does  not  fall  within  the  rule  that  a  pub- 
lic corporation  is  not  liable  for  consequential  injuries  result- 
ing from  the  improvement  of  a  highway  in  a  careful  and 
skillful  mode.  Here  the  corporation  constructed  artificial 
ditches,  and  gathered  the  water  in  one  volume;  here  it 
united  two  artificial  water-ways;  and  here  it  changed  the  nat- 
ural flow  of  the  water.     This  was  done  in  view  of  the  fact 


Nov.  1891.]       i'atoka  Township  v.  Hopkins.  419 

that  the  consequences  of  the  union  of  the  two  ditches  would 
necessarily  cast  an  increased  volume  of  water  upon  the  ap- 
pellee's land,  for  the  surroundings  were  such,  as  the  complaint 
shows,  as  rendered  this  result  inevitable. 

The  rule  declared  in  the  case  of  City  of  North  Vernon  v. 
Voegler,  103  Ind.  314,  does  not  govern  this  case.  The  reason 
for  this  cor.clusion  is  evident.  In  the  case  referred  to  there 
was  simply  negligence  in  constructing  a  culvert  at  a  place 
where  there  was  authority  to  construct  it;  while  here  there 
was  no  riglit  to  so  construct  a  culvert  as  to  unite  two  artificial 
channels,  change  the  natural  flow  of  water,  and  cast  upon  the 
appellee's  land  in  an  increased  volume.  There  is  here  more 
than  the  negligent  construction  of  a  culvert;  more  than  negli- 
gence in  devising  a  plan,  for  there  is  a  positive  wrong,  inas- 
much as  the  natural  flow  of  water  is  changed,  and  thrown 
upon  the  appellee's  land  in  a  greatly  increased  volume. 

It  is  assumed  that  the  township  officers  had  authority  to 
construct  the  culvert,  and  it  is  asserted  as  a  conclusion  from 
the  premise  assumed,  that  they  cannot  be  enjoined  from  do- 
ing what  they  have  lawful  authority  to  do.  In  support  of  this 
position,  we  are  referred  to  the  cases  of  City  of  Kokomo  v.  Ma- 
han,  100  Ind.  242;  Mayor  etc.  v.  Roberts^  34  Ind.  471;  Wilson 
V.  Mayor  etc.,  1  Denio,  595;  43  Am.  Dec.  719;  and  McOsker 
V.  Burrell,  55  Ind.  425. 

The  assumption  is  not  valid,  and  with  it  falls  the  conclu- 
sion founded  upon  it.  The  assumption  is  not  sustained  by 
the  authorities  cited,  nor  has  it  any  foundation  in  principle. 
This  is  obvious  from  what  we  have  said,  for  the  assumption 
cannot  stand  against  the  settled  principle  that  water  cannot 
be  collected  in  artificial  channels,  the  natural  flow  changed, 
the  volume  increased,  and  no  outlet  provided.  It  is  one  thing 
to  grade  a  highway,  and  cast  off  surface  water  as  a  conse- 
quence of  the  grading,  and  quite  another  thing  to  change  the 
natural  flow,  unite  artificial  channels,  increase  the  volume  of 
water,  and  cause  it  to  flow  upon  private  property  in  an  in- 
creased volume.  It  is  not  the  mere  fact  of  constructing  the 
culvert  across  the  highway  that  constitutes  the  actionable  in- 
vasion of  the  plaintiff's  right  of  property,  for  the  acts  of  the 
public  corporation  extend  far  beyond  the  mere  construction 
of  the  culvert.  The  corporation  may  construct  culverts,  but 
it  cannot  destroy  private  property  by  uniting  in  one  artificial 
channel  a  great  body  of  water,  changing  the  natural  flow,  and 
throwing  the  collected  water  upon  the  citizen's  land. 
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We  fully  agree  with  appellants'  counsel  that  a  complaint 
must  proceed  upon  a  definite  theory,  and  be  sufficient  upon 
the  theory  adopted,  but  we  cannot  agree  that  the  rule  stated 
condemns  the  appellee's  complaint.  The  theory  of  the  com- 
plaint is,  that  the  appellee  is  entitled  to  an  injunction,  and 
to  that  theory  the  facts  stated  are  fitted.  It  is  true  that  the 
complaint  characterizes  the  culvert  as  a  nuisance,  and  it  may 
possibly  be  true  that  it  is  not  a  nuisance  (a  question  it  is  not 
necessary  to  decide);  but  granting  that  it  is  not,  still  the 
facts  stated  show  a  right  to  the  relief  prayed,  and  sustain  the 
general  theory  of  the  pleading.  Against  facts,  epithets  are 
of  little  force,  and  here  there  are  substantive  facts  showing  a 
clear  right  and  its  wrongful  invasion.  It  may  be  true  that 
the  appellee  is  not  entitled  to  all  the  relief  prayed,  but  if  it 
were  conceded  that  he  is  not,  it  would  not  warrant  the  con- 
clusion that  the  complaint  is  bad,  for  the  law  is,  that  if  the 
complaint  shows  the  plaintiff  entitled  to  a  part  of  the  relief 
demanded  it  will  repel  a  demurrer:  Bayless  v.  Glenn,  72 
Ind.  5. 

We  cannot  disturb  the  finding  upon  the  evidence. 

The  appellee  has  assigned  as  cross-error  the  refusal  of  the 
court  to  embody  in  the  decree  an  order  abating  the  culvert  as 
a  nuisance.  As  the  court  awarded  an  injunction  against  the 
maintenance  of  the  culvert,  we  cannot  perceive  that  the  ap- 
pellee was  harmed  by  the  refusal  of  the  court  to  modify  the 
decree  in  the  particular  indicated. 

The  appellee  also  asked  the  court  to  modify  the  decree  by 
striking  out  one  of  its  provisions.  The  motion  and  the  part 
of  the  decree  objected  to  are  properly  brought  into  the  record 
by  a  bill  of  exceptions,  so  that  it  is  our  duty  to  decide  the 
question  presented.  It  is  a  mistake  to  suppose  that  an  ap- 
pellee who  properly  saves  a  question,  and  duly  presents  it  by 
the  assignment  of  cross-errors,  is  not  entitled  to  affirmative 
relief.  An  appellee  may  do  more  than  save  costs  or  prevent 
a  reversal  by  appropriately  assigning  cross-errors.  He  may 
in  many  instances  accomplish  as  much  by  the  assignment  of 
cross-errors  in  a  case  appealed  by  his  adversary  as  by  him- 
self prosecuting  an  appeal:  Johnson  v.  Culver,  116  Ind.  278; 
Feder  v.  Field,  117  Ind.  386;  Shinkle  v.  First  Nat.  Bank,  22 
Ohio  St.  516;  Collins  v.  Davis,  32  Ohio  St.  76. 

The  part  of  the  decree  which  we  deem  subject  to  the  ob- 
jections urged  by  the  appellee  is  that  indicated  iu  the  first 
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gpecification  of  the  appellee's  motion  to  modify.  That  part 
Bhould  be  eliminated.  The  part  of  the  decree  indicated  as- 
sumes to  declare  what  the  township  officers  shall  do  in  the 
way  of  constructing  drains  for  the  highway.  We  regard  it  as 
quite  clear  that  the  court  cannot  direct  how  or  when  drains 
fihall  be  constructed  by  highway  officers,  inasmuch  as  the  con- 
trol of  that  matter  is  committed  to  those  officers,  and  not  to 
the  courts:  Weaver  v.  Templin,  113  Ind.  298,  and  cases  cited; 
City  of  Fort  Wayne  v.  Cody,  43  Ind.  197,  and  cases  cited.  We 
should  hold  that  the  error  in  directing  the  highway  officers 
where  and  how  to  construct  the  drains  was  one  of  which  the 
appellee  could  not  successfully  complain  if  it  were  not  for  the 
fact  that  the  order  provides  that  they  shall  be  constructed,  in 
part,  at  least,  on  his  land.  As  all  the  parts  of  the  decree 
affecting  this  particular  matter  are  inseparably  blended,  the 
whole  clause  must  be  struck  out,  and  the  decree  be  so  remod- 
eled as  to  award  an  unconditional  injunction. 

The  judgment  is  reversed  upon  the  appellee's  assignment 
of  cross-errors,  and  affirmed  upon  the  appellants'  assignment 
of  errors.  The  trial  court  is  instructed  to  modify  the  decree 
as  herein  indicated,  and  to  proceed  in  accordance  with  this 
opinion.  

Surface  Waters,  Rights  or  Adjacent  Land-owners  as  to.  — Owner  of 
higher  laud  has  no  right  to  collect  surface  water  and  discharge  it  on  the 
land  of  another,  and  if  he  does  so,  he  will  be  liable  for  the  damage  sustained: 
Rychlkki  v.  CUy  of  St.  Louis,  98  Mo.  497;  14  Am.  St.  Rep.  651;  Fremont  etc. 
JR.  S.  Co.  V.  Marley,  25  Neb.  138;  13  Am.  St.  Rep.  482;  lllbioU  Central  R.  R. 
Co.  T.  Miller,  68  Miss.  760;  Beach  v.  On^ord,  43  Minn.  476  (a  case  in  which 
the  water  was  collected  into  gutters  from  a  house  roof,  and  discharged  then 
by  a  pipe).  As  regards  the  drainage  or  diversion  of  surface  water,  a  railroad 
company  enjoys  the  same  (but  no  greater)  privileges  aa  any  other  land- 
owner: Jenkins  r.  Wilmington  etc.  R'y  Co.,  110  N.  0.  438.  To  prevent  the 
wrongful  diversion  of  surface  water,  injunction  is  the  proper  remedy:  Day' 
ion  V.  Drainage  Comm'rs,  128  111.  271. 

Surfack  Waters,  Liability  of  Mcnicipal  Corporations  for  Diver- 
BION  of.  —  This  subject  was  discussed  in  the  note  to  Ooddard  v.  Harp-noell, 
30  Am.  St.  Rep,  390,  and  the  cases  in  the  series  supporting  the  gener- 
ally admitted  principle,  that  no  responsibility  attaches  where  the  diver- 
sion is  merely  incidental  to  and  occasioned  by  the  making  or  alteration  of 
street  grades,  collected.  Miller  v.  Morristown,  47  N.  J.  Eq.  62,  is  another 
recent  authority  for  the  same  view.  On  the  other  hand,  a  municipal  cor- 
poration is  liable  for  collecting  surface  water  by  artificial  means,  and  casting 
it  upon  the  premises  of  another,  in  increased  and  injurious  quantities.  Sea 
extended  note  to  Chalkley  v.  Richmond,  29  Am.  St.  Rep.  742,  743;  Field  v. 
West  Orange  Tp.,  46  N.  J.  Eq.  183;  Haus  v.  Borough  of  Bethlehem,  134  Pa. 
fit.  12. 
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PLSADiKa.  —  The  demand  in  the  complaint  is  no  part  of  the  eaiue  of 
action,  and  does  not  give  it  character.  The  facts  alleged  do  this,  and  plain^ 
tijQT  is  entitled  to  such  relief  as  they  warrant:  Strain  r.  Babb,  '30  S.  C.  3^;  14 
Am.  Sk  Kep.  905. 


Harrison  v.  Bishop. 

[131  Indiana,  16L] 

Wills  Madb  by  Persons  under  Guardianship.  —  One  who  baa  been  ad> 
judged  to  be  of  nnsonnd  mind  and  placed  under  guardianship  is  not 
necessarily  incompetent  to  make  a  will,  though  each  adjudication  has 
never  been  set  aside. 

Wills  —  Capacity  to  Make.  —  One's  mental  powers  may  be  so  far  impaired 
as  to  incapacitate  him  from  the  active  conduct  of  his  estat",  and  to  jus> 
tify  the  appointment  of  a  guardian  for  that  purpose,  and  yet  have  such 
capacity  as  will  enable  him  to  direct  a  just  and  fair  disposition  of  his 
property  by  will. 

Wills  —  Burden  oy  Proof.  — Ip  a  Testator,  apter  beino  Adjcdoed  Mes^- 
TALLY  Unsound  and  placed  under  guardianship,  executes  a  will,  the 
burden  is  upon  those  who  seek  to  uphold  it  to  show  by  clear  and  satis« 
factory  evidence  that  at  the  time  of  its  execution  he  had  the  requisite 
degree  of  mental  capacity. 

R.  N.  Lamb  and  R.  Hill,  for  the  appellants. 

J.  S.  Duncan  and  C.  W.  Smith,  for  the  appellees. 

McBride,  J.  Counsel  agree  that  the  only  question  in- 
volved in  this  case  is,  "  Whether  a  person  who  has  been  ad- 
judged to  be  a  person  of  unsound  mind,  at  any  time,  and  for 
whom  a  guardian  has  been  appointed,  and  as  to  whom  such 
adjudication  of  mental  unsoundness  has  never  been  set  aside 
in  the  manner  provided  by  statute,  can,  while  such  adjudica- 
tion and  guardianship  exist,  make  a  valid  will  devising  real 
estate." 

In  view  of  this  agreement,  a  very  brief  statement  of  the  facts 
will  suffice. 

In  the  year  1868,  Thomas  Harrison  was,  by  the  common 
pleas  court  of  Marion  County,  duly  adjudged  of  unsound  mind, 
and  incapable  of  managing  his  estate.  Thereupon  the  court 
appointed  a  guardian  of  his  person  and  estate,  who  duly  quali- 
fied and  entered  upon  the  discharge  of  the  duties  of  his  trust. 
Harrison  was  never  thereafter  in  any  proceeding  had  ad- 
judged to  have  regained  soundness  of  mind,  and  continued 
under  guardianship  up  to  the  time  of  his  death,  March  21^ 
1888.     While  thus  under  guardianship,  he  executed  a  paper 
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purporting  to  be  his  last  will  and  testament.  He  died  in 
Marion  County,  March  17,  1890,  and  the  will  was  offered  for 
and  admitted  to  probate  in  the  office  of  the  clerk  of  the  Marion 
circuit  court,  and  an  administrator  with  will  annexed  was 
duly  qualified  as  such,  and  is  engaged  in  discharging  the  du- 
ties of  his  trust.  If  the  will  is  valid,  its  effect  is  to  devise  cer- 
tain real  estate  in  Marion  County. 

The  question  thus  presented  was  considered,  and  at  least 
inferentially  decided,  in  the  case  of  Stevens  v.  Stevens,  127  Ind. 
560.  We  see  no  reason  to  change  our  opinion  as  indicated  in 
that  case.  However,  the  question  as  now  presented  to  us 
requires  an  express  adjudication  of  the  question,  and  it  is 
therefore  proper,  and  perhaps  necessary,  that  we  briefly  re- 
view the  ground. 

Section  2556  of  the  Revised  Statutes  of  1881  provides  that 
**all  persons,  except  infants  and  persons  of  unsound  mind» 
may  devise,  by  last  will  and  testament,  any  interest,  descendi- 
ble to  their  heirs,  which  they  may  have  in  any  land,"  etc. 

Section  2544  of  the  Revised  Statutes  of  1881  provides  that 
**the  words  'persons  of  unsound  mind,'  as  used  in  this  act, 
or  any  other  statute  of  this  state,  shall  be  taken  to  mean  any 
idiot,  noil  compos,  lunatic,  monomaniac,  or  distracted  person." 

Section  2545  of  the  Revised  Statutes  of  1881,  and  the  sev- 
eral sections  immediately  following,  provide  for  the  appoint- 
ment of  a  guardian  for  a  person  who  is  of  "  unsound  mind, 
and  incapable  of  managing  his  own  estate." 

The  guardiim  thus  appointed  has  the  custody  both  of  the 
person  and  of  the  estate  of  his  ward. 

The  guardianship  terminates  with  the  restoration  to  reason 
or  the  death  of  the  ward:  Rev.  Stats.  1881,  sec.  2552. 

Provision  is  made  for  trying  the  question  of  restoration  to 
reason  of  such  person:  Rev.  Stats.  1881,  sec.  2553. 

Section  2551  of  the  Revised  Statutes  of  1881  provides  that 
"every  contract,  sale,  or  conveyance  of  any  person  while  of 
unsound  mind  shall  be  void." 

The  contention  of  the  appellee  is  substantially  as  follows: 
That  after  one  has  been  adjudged  of  unsound  mind,  and  in- 
capable of  managing  his  estate,  and  placed  under  guardian- 
ship, there  is  an  absolute  incapacity  on  his  part  to  contract, 
or  in  any  other  manner  to  transact  any  business  relating  to 
the  management  of  his  estate;  that  the  adjudication  in  such 
case  is  conclusive  as  to  his  entire  want  of  capacity  in  that  re- 
spect; that  his  status  is  thereby  not  only  definitely  fixed,  but 
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that  it  thereafter  continues  unchanged  during  the  existence 
of  the  guardianship;  that  although  he  may,  in  fact,  recover 
his  reason,  until  that  fact  has  been  formally  and  judicially 
determined,  his  entire  disability  continues;  that  a  person  of 
unsound  mind  cannot  make  a  valid  will,  and  that  a  will  is  a 
form  of  conveyance,  and  therefore  embraced  within  the  terms 
of  section  2564  of  the  Revised  Statutes  of  1881,  and  void  also 
for  that  reason. 

Assuming  that  the  appellee  is  entirely  right  in  so  far  as 
relates  to  the  disability  of  one  of  unsound  mind,  under  guar- 
dianship, to  transact  any  business  whatever  relating  to  the 
management  of  his  estate,  does  it  necessarily  follow  that  he 
may  not  have  both  the  power  and  the  requisite  capacity  to 
make  a  valid  testamentary  disposition  of  it?  Does  the  adju- 
dication as  to  his  capacity  to  manage  his  estate  necessarily 
involve  an  adjudication  that  he  has  not  the  capacity  to  dis- 
pose of  it  by  will  ? 

The  right  to  make  testamentary  disposition  of  property, 
while,  perhaps,  uniformly  regulated  by  statute,  is  by  no  means 
created  by  statute,  but  is  a  right  common  to  civilized  people 
in  all  ages.  Our  statute,  therefore,  while  regulating  the  man- 
ner of  exercising  that  right,  cannot  be  said  to  confer  it.  No 
statute  in  this  state,  in  terms,  deprives  those  of  unsound  mind 
of  the  right  to  make  a  will.  Nevertheless,  a  person  of  unsound 
mind  cannot  make  a  valid  will.  The  disability,  while  not  di- 
rectly declared,  is  a  legitimate  and  necessary  inference  from 
the  language  of  the  statute,  which  declares  that  all  persons, 
except  infants  and  persons  of  unsound  mind,  may  make  wills. 
The  intention  of  the  legislature  to  deny  that  right  to  those  of 
unsound  mind  is  plain.  The  disability  thus  inferentially  de- 
clared does  not  depend  upon  or  arise  out  of  an  adjudication 
of  mental  unsoundness,  but  rests  upon  the  fact  of  mental  un- 
soundness, regardless  of  any  adjudication  whatever  upon  the 
subject.  One  in  fact  of  unsound  mind  cannot  make  a  valid 
will,  whether  he  has  ever  been  so  adjudged  or  not. 

The  law,  however,  recognizes  degrees  of  mental  unsound- 
ness. Not  every  degree  of  mental  unsoundness  is  sufficient 
to  destroy  testamentary  capacity:  Lowder  v.  Lowder,  58  Ind. 
538;  Burkhart  v.  Gladish,  123  Ind.  337. 

What  degree  of  mental  capacity  will  snffice  to  empower 
one  to  make  a  valid  will  has  been  frequently  considered  by 
the  conrts.  In  Loicder  v.  Lowder,  58  Ind.  538,  this  court  ap- 
proved an  instruction  to  the  jury  iu  the  following  terms:  "In 
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legal  contemplation,  one  who  has  sufficient  mind  to  know  and 
understand  the  business  in  which  he  is  engaged,  who  has  suf- 
ficient mental  capacity  to  enable  him  to  know  and  under- 
stand the  extent  of  his  estate,  the  persons  who  would  naturally 
be  supposed  to  be  the  objects  of  his  bounty,  and  who  could  keep 
these  in  his  mind  long  enough  to,  and  could,  form  a  rational 
judgment  in  relation  to  them,  is  a  person  of  sound  mind." 
This  is  quoted  with  approval  in  BurJchart  v.  Gladish,  123  Ind. 
337,  and  also  in  Durham  v.  Smith,  120  Ind.  463,  where  the 
court  said:  "It  is  evident  that  a  person  might  be  possessed 
of  the  requisite  capacity  to  make  a  will,  as  held  in  Lowder  v. 
Lowder^  58  Ind.  538,  and  yet  have  some  defect  of  the  mind," 
etc.  Many  other  authorities  might  be  cited  to  the  same  effect. 
It  is  too  plain  for  controversy  that  one  might  possess  mental 
capacity  quite  up  to  or  beyond  the  standard  thus  established, 
and  yet  fall  far  short  of  that  necessary  to  enable  him  to  trans- 
act business  or  manage  his  estate. 

In  our  opinion,  therefore,  one's  mental  powers  may  be  so 
far  impaired  as  to  incapacitate  him  for  the  active  conduct  of 
his  estate,  justifying  the  appointment  of  a  guardian  for  that 
purpose,  and  yet  he  may  have  such  capacity  as  will  enable 
him  to  direct  a  just  and  fair  disposition  of  his  property  by 
will. 

The  adjudication  of  mental  unsoundness  in  proceedings 
for  the  appointment  of  a  guardian  for  a  person,  while  it  con- 
clusively establishes  the  fact  of  his  inability  to  manage  his 
estate,  does  not  necessarily  establish  the  existence  of  such 
unsoundness  as  would  incapacitate  him  from  making  a  valid 
will. 

It  is,  however,  prima  facie  evidence  of  such  want  of  mental 
power,  and  when  the  validity  of  a  will  is  properly  in  question, 
if  it  is  shown  to  have  been  executed  by  one  under  guardian- 
ship, the  burden  is  upon  those  who  seek  to  uphold  it  to  show 
by  clear,  explicit,  and  satisfactory  evidence  that  at  the  time  it 
was  executed,  the  maker  had  the  requisite  degree  of  mental 
capacity:  Stevens  v.  Stevens,  127  Ind.  560,  and  cases  there 
cited.  See  also  Will  of  Slinger,  72  Wis.  22;  Wadsworth  v. 
Sharpsteen,  8  N.  Y.  388;  59  Am.  Dec.  499;  Leonard  v.  Leon- 
ard, 14  Pick.  280,  284;  In  re  Pendleton's  Will,  5  N.  Y.  Supp. 
284. 

The  circuit  court  having  reached  a  contrary  conclusion 
«rred,  and  the  judgment  is  reversed,  at  the  costs  of  the  ap- 
pellees. 


426  Wilson  v.  Loguk.  [Indiana, 

Wills  —  Testamentary  Capacitt.  —  A  man  may  make  a  will,  althongh 
at  Ij^e  time  of  executing  it  he  waa  incapable  of  transacting  business  gener* 
ally:  Kinne  v.  Kinne,  9  Cona.  102;  21  Am.  Deo.  732;  Terry  v.  Buffington,  11 
Ga.  337;  56  Am.  Dec.  423;  St.  Leger'a  Appeal,  34  Conn.  434;  91  Am.  Dec. 
735;  Kerr  V.  Luns/ord,  31  W.  Va.  661;  or  incapable  to  ninke  a  contract  or 
manage  his  estate:  Pods  v.  House,  6  Ga.  324;  50  Am.  Dec.  329;  Converse  v. 
Converge,  21  Vt.  168;  62  Am.  Deo.  53. 


Wilson  v,  Loqub. 

[131  Indiana,  191.] 

Husband  and  Wife  —  Husband's  Debt.  — A  mortgage  and  note  executed 
by  a  hi^band  and  wife  to  secure  the  paymenb  of  a  loan  made  to  him 
cannot  be  enforced  against  her  under  the  statutes  of  Indiana,  when  the 
property  embraced  in  the  mortgage  is  held  by  them  aa  tenants  by  the 
entireties. 

Mechanic's  Lten  upon  Land  Held  by  Husband  and  Wife  as  Tenants 
BY  THB  Entireties  may  be  enforced  as  against  her,  if  based  upon  a 
just  claim  for  materials  used  in  constructing  a  barn  on  the  premises, 
when  she  knew  of  the  intention  of  her  husband  to  construct  the  barn 
and  purchase  materials  therefor,  and  made  no  objection  thereto. 

Mechanic's  Lien  the  Notice  op  Which  is  Recokded  in  the  Wbono 
Book  is  not  invalid  on  that  account. 

/.  W.  Conoway  and  T.  D.  Evans,  for  the  appellants. 

L.  H.  Stanford,  for  the  appellees. 

Coffey,  J.  This  was  an  action  in  the  Union  circuit  court, 
by  the  appellatit  George  Wilson,  to  recover  a  personal  judg- 
ment against  the  appellees  upon  a  promissory  note  executed 
by  them  to  liira  in  the  year  1886,  and  to  foreclose  a  mortgage 
executed  upon  the  real  estate  therein  described  to  secure  the 
payment  of  the  note.  The  appellant  Bond  was  made  a  party 
defendant  because  he  claimed  to  hold  a  mechanic's  lien  upon 
the  property. 

The  appellees  answered  that  they  were  husband  and  wife, 
and  held  the  land  described  in  the  mortgage  by  entireties; 
that  the  note  in  suit  represented  the  individual  debt  of  the 
husband,  and  that  the  wife  was  only  the  surety  thereon,  and 
that  the  niortgage  in  suit  was  executed  to  secure  the  indi- 
vidual debt  of  the  husband. 

They  also  filed  a  cross-complaint  setting  up  the  same  facts, 
and  praying  that  the  mortgage  might  be  canceled  and  their 
title  quieted. 

The  appellant  Bond  filed  a  cross-complaint,  in  which  he  set 
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op  a  material- man's  lien  for  material  furnished  for  the  con- 
struction of  a  building  on  the  mortgaged  premises. 

Upon  issues  joined,  the  cause  was  tried  by  the  court,  and  at 
the  request  of  the  appellants,  a  special  finding  of  facts,  with 
the  court's  conclusions  of  law  thereon,  was  filed. 

The  court  found  specially  that  the  debt  evidenced  by  the 
note  in  suit  was  the  separate  debt  of  the  husband,  and  that 
the  wife  was  only  surety;  that  the  land  described  in  the  mort- 
gage was  held  by  the  appellees  by  entireties,  and  that  no  patt 
of  the  debt  secured  by  the  mortgage  is  the  debt  of  the  wife. 
The  court  further  found  that  the  debt  for  which  the  appellant 
Bond  sought  a  material-man's  lien  was  the  separate  debt  of 
the  husband,  and  that  the  notice  of  such  lien  had  never  been 
recorded  in  the  miscellaneous  records  of  Union  County,  as 
required  by  law. 

The  principal  question  discussed  by  counsel  for  the  appel- 
lant Wilson,  in  his  brief,  relates  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  special  finding  of  the  court. 

The  evidence  on  the  part  of  the  appellees  tends  to  show 
that  the  note  in  suit  was  executed  to  secure  a  loan  made  by 
the  appellant  to  the  husband.  The  money  was  intended  and 
was  in  fact  used  by  the  husband  to  pay  his  individual  debts. 
That  the  money  was  borrowed  for  the  use  of  the  husband 
the  appellant  knew  at  the  time  he  made  the  loan.  It  is  true 
that  there  is  evidence  on  behalf  of  the  appellant  tending  to 
show  that  some  of  the  money  was  paid  over  to  the  wife,  but 
this  was  denied  by  the  appellees.  The  weight  of  the  testi- 
mony was  for  the  circuit  court.  We  cannot  undertake  to 
weigh  conflicting  evidence. 

This  being  the  husband's  debt,  and  the  wife  having  signed 
the  note  and  mortgage  as  surety  only,  the  mortgage  was  void, 
and  the  court  did  not  err  in  its  conclusions  of  law  upon  the 
facts  stated  in  the  special  finding:  Dodge  v.  Kinzy,  101  Ind. 
102;  Stewart  v.  Bahhs,  120  Ind.  568;  Crooks  v.  Kennett,  111 
Ind.  347;  State  v.  Kennett,  114  Ind.  160;  Security  Co.  v.  Ar- 
buckle,  119  Ind.  69;  McCormick  etc.  Co.  v.  Scovell,  111  Ind. 
551;  Long  v.  Crosson,  119  Ind.  3. 

In  the  trial  of  the  issue  between  the  appellant  Bond  and 
the  appellees,  it  was  proven  that  the  barn  on  the  premises, 
described  in  the  mortgage,  was  destroyed  by  fire,  by  reason 
of  which  it  became  necessary  to  construct  a  new  one.  For 
this  purpose  the  husband  purchased  the  material  from  Bond, 
and  used  it  in  replacing  the  one  destroyed.     Within  the  time 
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fixed  by  statute,  Bond  filed  with  the  recorder  of  Union  County 
notice  of  his  intention  to  hold  a  lien  for  such  material.  The 
husband,  prior  to  purchasing  the  material,  informed  his  wife 
of  his  intention  to  construct  the  barn,  and  she  made  no  objec- 
tions thereto.  She  was  also  present  when  the  material  was 
delivered  and  used  in  the  construction  of  the  building,  and 
made  no  objection. 

Under  these  facts,  we  think  she  should  not  receive  the  aid 
of  a  court  of  equity  to  remove  the  lien  for  material  used  in 
the  betterment  of  the  property.  It  would  be  inequitable  to 
permit  her  to  receive  and  retain  the  full  benefit  of  material 
used  in  the  construction  of  a  barn  upon  her  property,  under 
the  circumstances  here  disclosed,  and  refuse  to  pay  for  it. 
As  she  was  fully  informed  as  to  the  facts  and  made  no  objec- 
tion, she  should  be  held  as  assenting  to  the  use  of  the  appel- 
lant's material  for  her  benefit,  and  bound  to  pay  for  the  same: 
Dalton  V.  Tendolph,  87  Ind.  490. 

The  appellant  Bond  acquired  a  lien  upon  the  property  by 
filing  notice  of  his  intention  to  hold  a  lien  with  the  recorder 
of  Union  County.  It  is  true,  the  recorder  recorded  the  notice 
in  the  wrong  book,  but  this  is  not  a  defeJt  which  cannot  be 
cured:   Wilson  v.  Hopkins,  51  Ind.  231. 

In  our  opinion,  the  circuit  court  erred  in  overruling  the 
motion  of  the  appellant  Bond  for  a  new  trial. 

Judgment  affirmed  as  to  Wilson,  and  reversed  as  to  Bond, 
^ith  directions  to  grant  anew  trial  as  to  him. 


Husband  and  Wife— Estate  by  Entireties. — The  incidents  of  this 
estate  are  discussed  in  the  extended  note  to  Den  v.  Hardenbergh,  18  Am. 
Dec.  377-389.  Later  cases  in  the  series  are  collected  in  the  note  to  Bennett 
V.  Child,  88  Am.  Dec.  695.  See  also  Appeal  of  Leiois,  85  Mich.  340;  24  Am. 
St.  Rep.  94. 

Mechanic's  Lien.  Record  of. — Where  a  statute  requires  notice  of  a 
mechanic's  lieu  to  be  filed  and  recorded  in  a  book  to  be  kept  for  that  pur- 
pose by  the  county  clerk,  the  fact  that  the  book  in  which  it  is  recorded  has 
been  used  to  record  bills  of  sale  does  not  afifect  the  validity  of  the  record 
of  the  lien,  if  in  fact  the  book  was  the  one  kept  for  the  purpose  of  recording 
all  mechanics'  liens:  Lyon  v.  Logan.  68  Tex.  521;  2  Am.  St.  Rep.  5n. 
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KiCHARDSON  V.  CoLEMAN. 
[IHl  Indiana,  210.] 
JvBT  Trial  —  Compromise  Verdict  —  Instruction  to  Jitrt  coNCERHnro. 
—  To  charge  a  jury,  that  "  the  law  which  requires  unanimity  on  the  part 
of  a  jury  to  render  a  verdict  expects  and  will  tolerate  reasonable  com« 
promise  and  fair  concession,"  is  erroneous.  While  the  law  permits  each 
juror  to  give  due  consideration  to  the  arguments  of  his  fellow-jurors,  it 
does  not  expect  nor  tolerate  his  agreeing  upon  a  verdict  unless  he  ia 
eonvinced  that  it  is  right. 

P.  S.  Kennedy^  S.  Kennedy,  and  H.  J.  MUligany  for  the  ap- 
pellant 

S.  J.  Peelle  and  W.  L.  Taylor^  for  the  appellee. 

Olds,  J.  This  was  an  action  by  the  appellant  against  the 
appellee  for  damages  received  by  the  appellant  while  working 
in  the  heading  factory  of  the  appellee,  alleged  to  have  resulted 
by  the  negligent  use  of  a  belt,  and  from  weak  and  insecure 
fastenings  with  which  the  same  was  put  together. 

There  was  a  trial  by  jury,  and  the  jury  was  instructed  and 
retired  to  deliberate.  Afterwards  the  court  called  the  jury 
into  court,  and  gave  them  instruction  numbered  8,  in  the  giv- 
ing of  which  it  is  contended  by  the  appellant  that  the  court 
erred. 

The  evidence  is  not  in  the  record,  but  all  of  the  instructions 
are  in  the  record,  as  provided  by  section  535  of  the  Revised 
Statutes  of  1881. 

It  is  suggested  by  counsel  for  appellee  that  the  question 
must  be  presented  as  provided  by  section  630  of  the  Revised 
Statutes  of  1881,  for  the  presentation  of  reserved  questions  of 
law,  but  in  this  counsel  are  in  error.  There  is  no  attempt  to 
bring  the  case  to  this  court  under  section  630  of  the  Revised 
Statutes  of  1881,  and  it  was  not  necessary  that  it  should  bo 
brought  under  the  provisions  of  that  section. 

There  was  a  verdict  returned,  a  motion  for  a  new  trial  filed 
and  overruled,  exceptions  were  reserved  to  the  ruling  and 
judgment  rendered.  The  case  is  appealed  in  the  ordinary 
way,  but  the  record  does  not  contain  the  evidence. 

If  the  instruction  complained  of  was  competent  under  any 
phase  of  the  evidence  which  might  have  been  introduced, 
then  the  judgment  must  be  affirmed,  but  the  particular  in- 
struction complained  of  has  no  relation  to  the  evidence;  hence 
it  would  have  only  encumbered  the  record  to  have  included 
it.     The  instruction  reads  as  follows:  — 
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"Eighth.  In  addition  to  the  instruction  which  I  have 
heretofore  given  you,  I  now  desire  to  say  that  you  are  to 
take  the  law  as  given  you  by  the  court,  and  not  to  be  swayed 
by  any  speculations  of  your  own  as  to  what  the  law  is  or 
ought  to  be.  You  are,  however,  the  judges  of  the  credibility 
of  the  witnesses,  and  should  weigh  and  consider  the  evidence 
as  I  have  heretofore  indicated.  It  is  important  to  the  parties  to 
have  this  case  decided.  You  will,  I  trust,  in  your  deliberations, 
be  careful  to  avoid  the  influences  of  undue  pride  of  personal 
opinion.  The  law  which  requires  unanimity  on  the  part  of 
the  jury  to  render  a  verdict  expects  and  will  tolerate  reason- 
able compromise  and  concessions.  You  will  remember,  gen- 
tlemen, that  absolute  certainty  is  not  always  attainable  in 
human  affairs,  neither  does  the  law  require  it.  Whilst  it  is 
expected  that  there  will  be  individual  opinion,  judgment,  and 
conscience,  it  is  also  expected  that  it  will  not  go  to  the  extent 
of  unreasonable  obstinacy.  You  will  return  to  your  room  and 
again  confer  together,  calmly  and  deliberately  reviewing  the 
case  under  the  instructions  I  have  given  you." 

The  main  portion  of  this  instruction  we  do  not  deem  objec- 
tionable. As  to  the  propriety  of  having  the  jury  brought  into 
court  after  they  had  deliberated  for  nearly  twenty-four  hours 
.and  giving  the  instruction,  we  need  not  speak,  and  there  is 
only  a  portion  of  the  instruction  that  we  deem  it  necessary  to 
consider. 

By  one  clause  of  the  instruction  the  jury  are  told  that "  the 
law  which  requires  unanimity  on  the  part  of  the  jury  to  ren- 
der a  verdict  expects  and  will  tolerate  reasonable  compromise 
and  fair  concessions."  We  cannot  give  our  sanction  to  this 
Btatftment  of  the  law.  By  it  the  jury  are  told  that  the  law 
"  expects  and  tolerates  reasonable  compromise."  The  law 
does  not  expect  any  compromise  on  the  part  of  jurors.  It 
expects  every  juror  to  exercise  his  individual  judgment,  and 
that  when  a  verdict  is  agreed  to  it  will  be  the  verdict  of  each 
individual  juror.  In  arriving  at  a  verdict,  a  juror  should  not 
indulge  in  any  undue  pr  de  of  personal  opinion,  and  he  should 
not  be  unreasonable  or  obstinate,  and  lie  should  give  due  con- 
sideration to  the  views  and  opinions  of  other  jurors,  and  listen 
to  their  arguments  with  a  willingness  to  be  convinced,  and  to 
yield  to  their  views  if  induced  to  believe  they  are  correct;  but 
the  law  does  not  expect,  nor  does  it  tolerate,  the  agreement  by 
a  juror  upon  a  verdict  unless  he  is  convinced  that  it  is  right; 
in  other  words,  unless  it  is  his  verdict,  —  a  verdict  which  his 
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coTiscience  approves,  and  he,  under  his  oath,  after  a  full  con- 
eideration,  believes  to  be  right.  To  say  that  jurors  may  con?' 
promise  upon  a  verdict  is  to  say  that  twelve  jurors,  all  differing 
widely  in  their  views  as  to  what  verdict  ought  to  be  returned, 
without  any  of  them  changing  their  views,  may  agree  upon  a 
verdict  which  is  not  believed  to  be  right  by  any  considerable 
number  of  the  jurors,  but  agreed  to  as  a  matter  of  expediency 
in  order  to  dispose  of  the  case  without  the  approval  of  the 
consciences  of  any  considerable  number  of  the  panel  approv- 
ing of  it. 

The  instruction  tells  the  jurors  the  law  expects  them  to 
make  concessions  and  compromises,  and  agree  upon  a  verdict 
which  their  consciences  do  not  approve,  but  they  should  do  so 
as  a  matter  of  expediency  in  order  to  dispose  of  the  case. 

The  opinion  in  the  case  of  Clem  v.  State,  42  Ind.  420,  13 
Am.  Rep.  369,  sustains  the  views  we  have  expressed.  It  is 
true  that  decision  was  rendered  in  a  criminal  case,  but  a  ver- 
dict, whether  in  a  civil  or  criminal  case,  must  be  the  verdict 
of  all  the  jurors:  Thompson  on  Trials,  sec.  2303. 

In  the  case  of  Houk  v.  Allen,  126  Ind.  568,  after  the  jury 
had  been  out  some  twelve  hours,  the  jurors  agreed  that  a  cer- 
tain number  of  ballots  be  cast  and  counted,  and  if  either  the 
plaintiff  or  the  defendant  received  a  majority  of  the  ballots  so 
cast,  that  the  verdict  should  be  returned  for  the  party  receiv- 
ing a  majority;  and  the  agreement  was  carried  out,  and  a  ver- 
dict returned  in  accordance  with  the  agreement.  Tliis  court 
held  that  a  verdict  could  not  be  arrived  at  in  that  way,  and 
in  the  opinion  it  is  said:  "  It  is  very  clear,  we  think,  that  the 
rights  of  the  parties  were  not  determined  according  to  the 
judgment  or  consciences  of  the  members  of  the  jury,  as  was 
their  right,  but  that  the  verdict  was  the  mere  creature  of  the 
agreement  to  which  jurors  bound  themselves  in  advance  of  the 
verdict."  And  yet  this  method  of  arriving  at  a  verdict  was 
but  a  compromise,  the  result  of  a  concession  made  by  the 
jurors;  they  could  not  agree  upon  a  verdict;  they  differed  as 
to  whether  the  verdict  should  be  for  the  plaintiff  or  the  de- 
fendant, and  after  having  deliberated  for  twelve  hours,  tliey 
compromise  upon  a  verdict,  and  agree  that  it  shall  be  reached 
in  a  certain  way,  and  in  doing  so  they  return  a  verdict  which 
is  not  approved  by  the  judgment  and  conscience  of  the  minor- 
ity of  the  jurors,  and  the  court  says  it  is  illegal. 

Under  the  instructions  given  in  this  case,  the  jury  may 
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have  entered  into  a  like  agreement,  and  compromised  upon  a 
verdict  to  be  arrived  at  in  like  manner. 

In  the  case  of  Goodsell  v.  Seeley,  46  Mich.  623,  41  Am.  Rep. 
183,  the  court,  in  speaking  of  jurors  compromising,  says: 
"The  law  contemplates  that  they  shall,  by  their  discussions, 
harmonize  their  views  if  possible,  but  not  that  they  shall 
compromise,  divide,  and  yield  for  the  mere  purpose  of  an 
agreement":  Randolph  v.  Lampkin,  90  Ky.  551. 

We  have  examined  the  authorities  cited  by  counsel  for  ap- 
pellee, and  they  do  not  sustain  the  instruction,  and  we  have 
found  none  that  do. 

The  other  part  of  the  instruction,  other  than  that  which 
we  have  commented  upon,  while  not  erroneous  in  itself,  yet 
when  taken  together  with  the  part  that  is  erroneous,  tended  to 
add  stress  to  the  words  "expect  and  tolerate  reasonable  com- 
promise and  fair  concessions";  and  we  think  the  instruction 
would  fairly  lead  the  jurors  to  believe  that,  having  deliber- 
ated twenty-four  hours,  and  being  unable  to  agree,  they  had 
the  right  to  compromise  upon  a  verdict,  and  return  it,  al- 
though it  did  not  meet  the  approval  of  the  consciences  of 
the  individual  jurors.  This  instruction  was  not  proper  under 
any  state  of  the  evidence,  and  the  judgment  must  be  reversed. 

Judgment  reversed,  at  costs  of  the  appellee. 


Jury  Trial.  —  Compromise  Verdict  will  not  be  allowed  to  stand,  espe- 
cially if  arrived  at  in  disregard  of  the  charge  of  the  court  and  the  evidence 
given:  Morley  v.  Liverpool  etc.  Ins.  Co.,  85  Mich.  210;  Randolph  v.  Lamp' 
Ian,  90  Ky.  551;  nor  a  verdict  arrived  at  by  balloting  and  accepting  the  de- 
cision of  the  majority:  Nouk  v.  Allen,  126  Ind.  568.  So  it  was  held  that 
the  amount  of  damages  cannot  be  assessed  by  adding  together  the  several 
sums  suggested  by  each  juror,  and  dividing  the  aggregate  by  the  number  of 
jurors:  Smiryer  v.  Hannibal  etc.  R.  R.  Co.,  37  Mo.  240;  90  Am.  Dec.  382; 
ElUdge  v  Todd,  I  Humph.  43;  34  Am.  Dec.  615;  Wilson  v.  Berryman,  5  OaL 
44;  63  Am.  Dec.  78;  Allard  v.  Smith,  2  Met.  (Ky.)  297.  Nor  will  a  jury, 
which  is  unable  to  agree,  be  permitted  to  leave  the  case  to  a  part  of  their 
number,  and  return  a  verdict  according  to  the  decision  of  such  part:  Ryerton 
T.  KitehelL  »  N.  J.  L.  998. 
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People's  Gas  Company  v.  Tyneb. 

[131  Indiana,  277.] 
Natusal  Gas,  when  Brought  to  thb  Scrfacb  of  the  Earth  and  placed 
in  pipes  for  transportation,  is  property. 

BUBTERRANEAN   MiNES  AND   WATERS — LaND-OWNEr's  RiGHT  TO. — He  who 

owns  the  surface  of  land  may  dig  therein,  and  apply  to  his  own  purpose 
whatever  he  may  there  find  between  the  surface  and  the  center  of  the 
earth.  If  he  thereby  draws  off  water  from  the  land  of  another,  the  lat- 
ter  is  without  redress  by  any  action  in  the  courts. 

Natural  Gas  Belongs  to  the  Owner  of  the  Lakd,  and  is  a  part  of  it  so 
long  as  it  remains  in  and  upon  such  land  and  subject  to  his  control,  but 
if  it  escapes  and  goe?  into  other  laud,  and  comes  under  another's  control, 
the  title  of  the  former  owner  is  gone. 

Natural  Gas.  —  A  Land-owner  has  the  Right  to  Increase  the  Flow 
of  natural  gas  by  "shooting  "a  well  on  his  premises,  though  by  so  doing 
he  will  draw  off  and  diminish  the  supply  of  natural  gas  in  the  lands  of 
another. 

Natural  Gas  —  E.s joining  Use  of  Dangerous  Explosives. — One  who 
sinks  a  gas- well  in  a  thickly  populated  part  of  a  city  will  be  enjoined 
from  collecting  dangerous  explosives  with  which  to  "shoot "it,  if  his  so 
doing  will  endanger  the  lives  or  property  of  persona  having  no  connec- 
tion with  his  operations. 

Injunction  against  Criminal  Aer.  —  The  fact  that  an  act  complained  of 
has  been  made  criminal  by  statute  does  not  deprive  a  court  of  equity  of 
the  power  to  enjoin  its  commission  or  continuance. 

/.  A.  New,  0.  Downing,  and  A.  M.  New,  for  the  appellants. 

D.  S.  Gooding,  for  the  appellee. 

Coffey,  J.  This  was  an  action  by  the  appellee  against  the 
appellants,  in  the  Hancock  circuit  court,  for  the  purpose  of 
obtaining  an  injunction. 

The  complaint  alleges,  substantially,  that  the  appellee  and 
his  wife  are  the  owners,  by  entireties,  of  the  real  estate  therein 
described,  which  consists  of  four  city  lots  in  the  city  of  Green- 
field; that  the  lots  are  inclosed  together  by  a  fence,  and  that 
his  dwelling-house  and  residence,  in  which  he  and  his  family 
reside,  is  situated  on  the  lots;  that  the  lots  are  near  the  center 
of  the  city,  and  with  his  residence  thereon,  are  of  the  value  of 
four  thousand  dollars;  that  with  full  knowledge  of  all  the  facts, 
the  appellants,  regardless  of  the  rights  of  the  appellee,  and  of 
the  safety,  peace,  comfort,  and  lives  of  himself  and  family, 
have,  without  his  consent  and  over  his  objections,  within  th& 
last  forty  days,  dug  and  constructed  a  natural  gas- well,  to  tlie 
depth  of  about  one  thousand  feet,  and  about  two  hundred  feet 
distant  from  the  appellee's  residence,  with  only  a  street  forty 
feet  in  width  between  the  appellee's  lots  and  the  lot  on  which 
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the  well  is  sunk;  that  the  appellants  are  about  to  "shoot" 
eaid  well,  and  will  do  so  unless  restrained;  that  for  the  pur- 
pose of 'shooting"  the  well,  the  appellants,  about  midnight 

of  the day  of  August,  1889,  unlawfully  procured  to  be 

brought,  and  unlawfully  permitted  a  large  quantity  of  nitro- 
glycerin, or  other  nitro-explosive  compound,  to  be  and  remain, 
upon  Sycamore  Street,  a  public  street  in  the  city,  and  within 
less  than  two  hundred  feet  of  appellee's  residence,  for  about 
three  hours,  in  the  midst  of  and  surrounded  by  a  large  num- 
ber of  people;  that  appellants,  by  their  employees,  threatened 
;md  attempted  to  "shoot"  said  gas-well,  and  that  they  still 
threaten  so  to  do  with  their  said  nitroglycerin,  or  other  nitro- 
explosive  compounds,  and  will  so  do  unless  restrained;  that 
nitroglycerin  is  highly  explosive,  and  very  dangerous  to  prop- 
erty and  life,  and  is  liable  to  explode  under  any  and  all  cir- 
cumstances, and  at  any  time  or  place,  and  that  an  explosion 
of  sixty  or  one  hundred  quarts  of  said  explosive,  at  any  given 
place  on  the  surface  of  the  earth,  could,  and  probably  would^ 
destroy  life  and  property  for  a  distance  of  five  hundred  yards 
in  all  directions  from  such  explosion;  that  the  handling  or 
storing  thereof  in  or  about  appellants'  gas-well  will  endanger 
the  lives  of  his  family,  as  well  as  the  safety  of  his  property, 
and  that  the  shooting  of  said  well  with  nitroglycerin  will 
greatly  injure  and  damage  the  appellee's  said  property  both 
above  and  under  the  surface  of  the  earth,  and  endanger  his 
life  and  the  lives  of  his  family. 

This  complaint  was  verified,  and  upon  it,  and  the  afl5davits 
filed  in  support  of  its  allegations,  the  court  granted  a  tempo- 
rary injunction,  from  which  this  appeal  is  prosecuted. 

The  affidavits  filed  by  the  appellee  tended  to  prove  that  the 
appellants'  gas-well  is  within  the  corporate  limits  of  the  city 
of  Greenfield;  that  a  short  time  prior  to  the  filing  of  the  com- 
plaint in  this  cause,  the  appellants  deposited  in  or  near  the 
derrick  at  the  well,  described  in  the  complaint,  about  117 
quarts  of  nitroglycerin,  weigliing  about  340  pounds,  with 
the  intention  of  exploding  the  same  in  the  well.  The  affi- 
davits further  tend  to  show  that  nitroglycerin  is  very  ex- 
plosive, and  that  it  is  liable  to  explode  at  any  time;  that  the 
explosion  of  that  quantity  of  nitroglycerin  upon  the  surface 
of  the  earth  would  be  likely  to  destroy  life  and  property  at 
any  point  within  five  hundred  yards  of  such  explosion. 

It  is  contended  by  the  appellants:  1.  That  they  had  the 
right  to  use  their  own  property  as  to  them  seemed  best,  and, 
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for  that  reason,  they  could  not  be  enjoined  from  exploding 
nitroglycerin  in  their  well  for  the  purpose  of  increasing  the 
flow  of  natural  gas,  though  such  explosion  might  have  the 
effect  to  draw  the  gas  from  the  land  of  the  appellee;  2.  That 
as  bringing  nitroglycerin  into  the  corporate  limits  of  a  town 
or  city  in  a  greater  quantity  than  one  hundred  pounds  is 
made  a  crime  by  statute,  it  cannot  be  enjoined. 

On  the  other  hand,  it  is  contended  by  the  appellee:  1.  Thai 
natural  gas  is  property,  and  that  the  appellants  have  no  legal 
right  to  do  anything  upon  their  own  land  which  will  draw 
such  gas  from  his  land,  and  appropriate  it  to  their  own  use; 
2.  That  as  he  is  liable  to  suffer  an  injury  peculiar  to  himself, 
to  which  the  public  in  general  is  not  subject,  by  the  unlawful 
act  of  the  appellants  in  bringing  nitroglycerin  within  the 
corporate  limits  of  Greenfield,  he  is  entitled,  for  that  reason, 
to  an  injunction. 

It  has  been  settled  in  this  state  that  natural  gas,  when 
brought  to  the  surface  of  the  earth  and  placed  in  pipes  for 
transportation,  is  property,  and  may  be  the  subject  of  inter- 
state commerce:  State  v.  Indiana  etc.  Co.,  120  Ind.  575. 

Water,  petroleum  oil,  and  gas  are  generally  classed  by 
themselves  as  minerals  possessing,  in  some  degree,  a  kindred 
nature.  As  to  whether  the  owner  of  the  soil  may  dig  down 
and  divert  a  well-defined  subterranean  stream  of  water,  there 
is  much  diversity  of  opinion  and  conflict  in  the  adjudicated 
cases,  but  the  authorities  agree  that  the  owner  of  a  particular 
tract  of  land  may  sink  a  well,  and  appropriate  to  his  own  use 
all  the  percolating  water  found  therein,  though  it  may  en- 
tirely destroy  the  well  on  his  neighbor's  land:  Angell  on 
Watercourses,  sec.  112;  Hanson  v.  McCue,  42  Cal.  303;  10  Am, 
Rep.  299;  Wheatley  v.  Baugh,  25  Pa.  St.  528;  64  Am.  Dec. 
721;  Frazier  v.  Brown,  12  Ohio  St.  294;  Acton  v.  Blundell,  12 
Mees.  &  W.  324;  Delhi  Trustees  etc.  v.  Younians,  50  Barb.  316; 
Hosier  v.  Caldwell,  7  Nev,  363;  New  Albany  etc.  R.  R.  Co.  v. 
Peterson,  14  Ind.  112;  77  Am.  Dec.  60;  City  of  Greencastle  v. 
Ilazelett,  23  Ind.  186. 

It  is  a  familiar  maxim,  that  in  contemplation  of  law  land 
always  extends  downward  as  well  as  upwards,  so  that  what- 
ever is  in  a  direct  line  between  the  surface  of  any  land  and 
the  center  of  the  earth  belongs  to  the  owner  of  the  surface. 
Mr.  Angell  says  that  it  would  seem  to  follow  from  this  maxim 
that  whether  what  is  subterranean  be  solid  rock,  mines,  or 
porous  soil,  or  salt  springs,  or  part  land  and  part  water,  the 
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person  who  owns  the  surface  may  dig  therein  and  apply  all 
that  is  there  found  to  his  own  purposes  ad  libitum'.  Angell  on 
Watercourses,  sec.  109. 

Upon  this  principle  it  was  held  by  this  court  in  the  case  of 
New  Albany  etc.  R.  R.  Co.  v.  Peterson,  14  Ind.  112,  77  Am. 
Dec.  60,  that  if  an  adjoining  land-owner,  in  lawfully  digging 
upon  his  own  land,  draws  the  water  from  the  land  of  another, 
to  his  injury,  such  injury  falls  within  the  description  of  dam- 
num absque  injuria,  which  cannot  become  the  ground  of  an 
action. 

In  the  case  of  Haldeman  v.  Bruckhart,  45  Pa.  St.  514; 
84  Am.  Dec.  511,  it  was  said:  "The  purchaser  of  lands  on 
which  there  are  unknown  subsurface  currents  must  buy  in 
ignorance  of  any  obstacle  to  the  full  enjoyment  of  his  pur- 
chase indefinitely  downwards,  and  the  purchaser  of  lands  on 
which  a  spring  rises,  ignorant  whence  and  how  the  water 
comes,  cannot  bargain  for  any  right  to  a  secret  flow  of  water 
in  another's  land." 

Mr.  Gould,  in  his  work  on  waters  (2d  ed.,  sec.  291),  says: 
"Petroleum  oil,  like  subterranean  water,  is  included  in  the 
comprehensive  idea  which  the  law  attaches  to  the  word  "  land," 
and  is  a  part  of  the  soil  in  which  it  is  found.  Like  water,  it 
is  not  the  subject  of  property  except  while  in  actual  occu- 
pancy, and  a  grant  of  either  water  or  oil  is  not  a  grant  of  the 
soil,  or  of  anything  for  which  ejectment  will  lie." 

In  recognition  of  the  principle  here  announced,  in  the  case 
of  Brown  v.  Vandergrift,  80  Pa.  St.  142,  it  was  said  by  tlie 
court  that  "  the  discovery  of  petroleum  led  to  new  forms  of 
leasing  land.  Its  fugitive  and  wandering  existence  within 
the  limits  of  a  particular  tract  was  uncertain,  and  assumed 
certainty  only  by  actual  development  founded  upon  experi- 
ment." 

What  is  said  of  the  fugitive  character  of  percolating  water 
and  of  petroleum  oil  applies  with  greater  force  to  natural 
gas. 

In  the  case  of  Westmoreland  etc.  Gas  Co.  v.  De  Witt,  130  Pa. 
St.  235,  it  was  said:  "  Water  and  oil,  and  still  more  strongly 
gas,  may  be  classified  by  themselves,  if  the  analogy  be  not 
too  fanciful,  as  minerals  /eras  naturae.  In  common  with  ani- 
mals, and  unlike  other  minerals,  they  have  the  power  and  the 
tendency  to  escape  witliout  the  volition  of  the  owner.  Their 
•fugitive  and  wandering  existence  within  the  limits  of  a  par- 
ticular tract  is  uncertain.'  ....  They  belong  to  the  owner 
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of  the  land,  and  are  part  of  it,  so  long  as  they  are  on  or  in  it, 
and  are  subject  to  his  control;  but  when  they  escape,  and  go 
into  other  land,  or  come  under  another's  control,  the  title  of 
the  former  owner  is  gone.  Possession  of  the  land,  therefore, 
is  not  necessarily  possession  of  the  gas.  If  an  adjoining,  or 
even  a  distant,  owner  drills  his  own  land,  and  taps  your  gas, 
so  that  it  comes  into  his  well  and  under  his  control,  it  is  no 
longer  yours,  but  his." 

It  is  not  denied  by  the  appellee  in  this  case  that  the  appel- 
lants have  the  perfect  legal  right  to  sink  a  well  into  their 
own  land  and  draw  therefrom  all  the  gas  that  may  naturally 
flow  to  it;  but  he  contends  that  they  have  no  right  to  explode 
nitroglycerin  in  the  well  to  increase  the  natural  flow. 

When  it  is  once  conceded  that  the  owner  of  the  surface  has 
the  right  to  sink  a  well  and  draw  gas  from  the  lands  of  an 
adjoining  owner,  no  valid  reason  can  be  given  why  he  may 
not  enlarge  his  well  by  the  explosion  of  nitroglycerin  therein 
for  the  purpose  of  increasing  the  flow.  The  question  is  not  aa 
to  the  quantity  of  gas  he  may  take,  but  it  is  a  question  of  his 
right  to  take  the  gas  at  all. 

So  far  as  this  suit  seeks  to  enjoin  the  appellants  from  ex- 
ploding nitroglycerin  in  their  gas-well,  upon  the  ground  that 
it  will  increase  the  flow  of  the  gas  to  the  injury  of  the  ap- 
pellee, it  cannot,  in  our  opinion,  be  sustained. 

The  rule  that  the  owner  has  the  right  to  do  as  he  pleases 
with  or  upon  his  own  property  is  subject  to  many  limitations 
and  restrictions,  one  of  which  is  that  he  must  have  due  re- 
gard for  the  rights  of  others.  It  is  settled  that  the  owners  of 
a  lot  may  not  erect  and  maintain  a  nuisance  thereon  whereby 
his  neighbors  are  injured.  If  he  does  so,  and  the  injury  sus- 
tained by  such  neighbor  cannot  be  adequately  compensated 
in  damages,  he  may  be  enjoined:  Owen  v.  Phillips,  73  Ind. 
284. 

If  the  appellants  in  this  case  have  been  guilty  of  the  folly 
of  sinking  a  gas-well  in  the  center  of  a  thickly  populated  city, 
where  they  cannot  collect  the  necessary  quantity  of  nitro- 
glycerin to  shoot  it  without  endangering  the  property  and 
lives  of  those  who  have  no  connection  with  their  operations, 
they  should  be  content  with  such  flow  of  gas  as  can  be  ob- 
tained without  such  shooting.  It  certainly  cannot  be  main- 
tained that  the  destruction  of  human  life  is  an  injury  wliich 
can  be  compensated  in  damages.  No  authority  has  been 
cited,  and  we  know  of  none,  supporting  the  position  of  the 
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appellants,  that  the  appellee  is  not  entitled  to  an  injunction 
because  the  accumulation  of  nitroglycerin  within  the  corpo- 
rate limits  of  a  town  or  city  is  a  crime.  It  has  long  been 
settled  that  a  private  citizen  may  maintain  an  action  for  a 
public  wrong  if  he  suffers  an  injury  peculiar  to  himself,  and 
not  sustained  by  the  public  in  general:  3  Bla.  Com.  219; 
Powell  V.  Bunger,  91  Ind.  64;  Ross  v.  Thompson,  78  Ind.  90; 
Cummins  v.  City  of  Seymour,  79  Ind,  491;  41  Am.  Rep.  618; 
McCowan  v.  Whitesides,  81  Ind.  235;  Fossion  v.  Landry,  123 
Ind.  136;  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201;  28  Am.  St. 
Rep.  185;  Adams  v.  Ohio  Falls  Co.,  131  Ind.  375. 

The  sufficiency  of  the  complaint,  as  it  would  be  when  tested 
by  demurrer,  is  not  involved  here. 

This  is  a  mere  temporary  injunction.  To  authorize  the 
court  to  grant  such  relief,  it  was  not  necessary  that  a  case 
should  be  made  that  would  entitle  the  appellee  to  relief,  at  all 
events,  at  the  hearing.  In  such  cases  it  is  sufficient  if  the 
court  finds,  upon  the  pleadings  and  evidence,  a  case  which 
makes  the  transaction  a  proper  subject  for  investigation  in  a 
court  of  equity:  Spicer  v.  Hoop,  51  Ind.  365. 

In  our  opinion,  the  court  did  not  err  in  granting  the  tem- 
porary injunction  in  this  case. 

Judgment  affirmed.  

SoBTRRRANEAN  WATERS,  Land-owner's  Rioht  TO:  See  note  to  WheatUy 
V,  Baugh,  64  Am.  Dec.  727-730.  la  the  enjoyment  of  his  lands,  the  owner 
may  cut  drains,  or  mine  or  quarry,  though  in  so  doing  he  interefere  with 
the  flowage  of  water  in  hidden,  unknown,  underground  channels;  HnldC' 
man  v.  Bruckhart,  45  Pa.  St.  514;  84  Am.  Dec.  511;  Hanson  v.  McCue, 
42  Cal.  303;  10  Am.  Rep.  299;  Wilson  v.  New  Bedford,  108  Mass.  261;  11 
Am.  Rep.  352;  New  Albany  etc.  R.  R.  Co.  v.  Peterson,  14  Ind.  112;  77 
Am.  Dec.  60;  Village  of  Delhi  v.  Youmana,  45  N.  Y.  362;  6  Am.  Rep.  100; 
Hovgan  v.  Milwaukee  etc.  R.  R.  Co.,  35  Iowa,  558;  14  Am.  Rep.  502;  Chasa 
y.  Silverstone,  62  Me.  175;  16  Am.  Rep.  419;  Phelps  v.  Nowlen,  72  N.  Y.  39; 
28  Am.  Rep.  93;  Bloodgood  v.  Ayers,  108  N.  Y.  400;  2  Am.  St.  Rep.  443. 
The  grantee  of  minerals  beneath  the  surface  is  not  liable  to  the  owner  of  tha 
surface  for  the  loss  of  springs  occasioned  bj'  the  ordinary  working  of  th© 
mine:  Coleman  v.  Chadwick,  80  Pa.  St.  81;  21  Am.  Rep.  93. 

Nuisance  —  Keeping  Dangerous  Explosives.  —  Several  cases  in  tb« 
series  in  regard  to  the  subject  are  cited  in  the  note  to  Lajlin  etc  Powder 
Co.  V.  Tearney,  19  Am.  St.  Rep.  .39.  The  erection  of  a  powder  magazine  ia 
a  populous  part  of  a  city,  and  keeping  stored  therein  large  quantities  of 
gunpowder,  is  per  ae  a  nuisance:  Cheatham  v.  Shearon,  I  Swan,  213;  55  Am. 
Dec  734;  and  this  is  so,  even  though  the  powder  be  carefully  stored  and 
kept:  Heeg  v.  LidU,  80  N.  Y.  579;  36  Am,  Rep.  654. 

Public  and  Private  Nuisancks.  — The  principle  that  a  person  who  re- 
Mives  special  damage  from  •&  act  declared  by  law  to  be  a  public  uuisanc* 
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may  obtain  relief,  is  most  frequently  applied  to  the  case  of  oljsfrnctlona  in 
highways:  See  note  to  Milarkey  v.  Foster,  25  Am.  Rep.  533-537.  An  in« 
junction  will  not  be  granted  to  restrain  the  obstruction  of  a  highway  at  the 
snit  of  one  who  does  not  show  that  he  will  sustain  special  damage:  Dawson 
T.  SL  Paul  etc  Ina.  Co.,  15  Minn.  136;  2  Am.  Rep.  109. 


EoBY  V.  Smith. 

[131  Indiana,  842.] 
CoNSTiTiTTioNAL  Law  —  FoDRTEENTH  Amendmei'IT.  —  A  statute  of  a  state 
denying  the  right  to  appoint  as  trustee  any  person  who  is  not  a  resident 
of  the  state  is  invalid,  at  least  as  against  citizens  of  other  states,  be- 
cause it  impairs  their  privileges  and  immunities,  as  granted  under  article 
4,  section  2,  and  the  fourteenth  amendment,  of  the  constitution  of  the 
United  States. 

D.  R.  Best,  E.  A,  Bratton,  and  W.  F.  Elliott,  for  the  appel- 
lant. 

/.  A.  Woodhull  and  W.  A.  Brown,  for  the  appellees. 

Miller,  J.  This  action  was  brought  by  the  appellant, 
Frank  S.  Roby,  trustee,  to  foreclose  a  mortgage  on  real  estate 
situate  in  Steuben  County,  in  this  state. 

In  addition  to  the  usual  averments,  the  complaint  shows 
that  in  September,  1889,  the  George  T.  Smith  Middlings  Pu- 
rifier Company  was  the  holder  of  four  promissory  notes  signed 
by  the  Steuben  Mill  Company;  that  on  or  about  the  first 
day  of  October,  1889,  the  purifier  company  sold  and  assigned 
these  notes  to  certain  banks  in  the  state  of  Michigan,  the 
notes  being  indorsed  by  George  T.  Smith;  that  at  the  time  of 
the  sale  and  assignment  of  these  notes,  the  company,  by  its 
officers,  stated  and  represented  that  the  notes  were  secured 
by  a  first  mortgage  on  certain  mill  property  situated  in  Steu- 
ben County;  that  at  that  time  the  notes  were  not  in  fact 
secured  by  mortgage,  but  subsequently,  on  the  twenty -fourth 
day  of  January,  1890,  the  said  George  T.  Smith,  who  held 
the  title  to  the  mill  property,  executed  the  mortgage  in  suit 
to  Dwight  S.  Smith,  as  trustee,  to  secure  the  payment  of  the 
above-mentioned  notes;  that  at  the  time  of  the  execution 
of  the  mortgage,  Dwight  S.  Smith,  therein  named  trustee, 
George  T.  Smith,  the  George  T.  Smith  Middlings  Purifier 
Company,  and  all  of  the  holders  of  the  several  notes  secured' 
by  the  mortgage,  were  non-residents  of  the  state  of  Indiana^ 
and  the  mortgage  was  executed  in  the  state  of  Michigan, 
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where  they  resided ;  that  said  Dwight  S.  Smith,  as  trustee, 
brought  suit  in  the  Steuben  circuit  court  in  March,  1890, 
to  foreclose  said  mortgage,  to  which  action  the  defendants 
therein  appeared,  and  pleaded  as  an  abatement  of  the  action 
the  fact  that  said  Dwight  S.  Smith  was,  at  the  time  of  the 
execution  of  the  mortgage,  and  still  remained,  a  non-resident 
of  the  state  of  Indiana;  that  such  proceedings  were  had  upon 
the  issues  thus  joined  in  the  action  as  that  the  action  abated; 
that  said  Dwight  S.  Smith  is  one  of  the  stockholders  of  one  of 
the  banks  who  held  one  of  the  notes,  and  as  such,  is  one  of 
the  beneficiaries  of  that  instrument;  that  at  the  February- 
term,  1891,  of  this  court,  Dwight  S.  Smith,  the  trustee,  and 
the  holders  and  owners  of  the  notes  secured  by  the  mortgage, 
joined  in  a  petition  to  this  court  for  the  appointment  of  a  res- 
ident of  the  state  of  Indiana  to  act  as  a  trustee  to  foreclose 
said  mortgage;  and  that  the  court  did,  upon  their  petition, 
duly  and  regularly  appoint  this  plaintiff,  who  is  a  resident  of 
the  state  of  Indiana,  as  trustee  to  foreclose  said  mortgage; 
that  the  plaintiff,  as  such  trustee,  at  the  instance  and  request 
and  for  the  use  and  benefit  of  all  the  holders  of  said  notes, 
brings  this  action  of  foreclosure. 

Demurrers,  filed  by  each  of  the  defendants,  were  sustained 
to  the  complaint,  and  final  judgment  rendered  on  demurrer 
for  the  defendants. 

The  ruling  upon  the  demurrer  is  the  only  question  in  the 
record. 

The  correctness  of  this  ruling  depends  upon  the  validity 
and  construction  to  be  given  to  section  2988  of  the  Revised 
Statutes  of  1881,  in  force  since  May  31,  1879,  which  is  as  fol- 
lows: "  It  shall  be  unlawful  for  any  person,  association,  or 
corporation  to  nominate  or  appoint  any  person  a  trustee  in 
any  deed,  mortgage,  or  other  instrument  in  writing  (except 
wills),  for  any  purpose  whatever,  who  shall  not  be,  at  the  time, 
a  bona  fide  resident  of  the  state  of  Indiana;  and  it  shall  be 
unlawful  for  any  person  who  is  not  a  bona  fide  resident  of  the 
state  to  act  as  such  trustee.  And  if  any  person,  after  his  ap- 
pointment as  such  trustee,  shall  remove  from  the  state,  then 
his  rights,  powers,  and  duties  as  such  trustee  shall  cease,  and 
the  proper  court  shall  appoint  his  successor,  pursuant  to  the 
provisions  of  the  act  to  which  this  is  supplemental." 

The  constitutionality  of  this  act  is  vigorously  assailed  by 
counsel  for  the  appellant. 

It  is  claimed  that  this  act  limits  the  constitutional  rights 
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of  citizens  of  this  state  to  select  and  appoint  their  own  agents 
in  the  control  and  management  of  their  own  property,  which 
is  one  of  the  inherent  and  inalienable  rights  of  a  citizen. 

The  facts  of  this  case  do  not  require  us  to  enter  into  a  dis- 
cussion of  this  question. 

The  contract  was  entered  into  in  the  state  of  Michigan,  by 
and  between  citizens  of  that  state,  to  secure  an  indebtedness 
expressly  payable  in  that  state.  It  was,  to  all  intents  and 
purposes,  a  Michigan  contract,  except  that  the  land  being  sit- 
uate within  this  state,  the  mortgage,  which  is  a  qualified  con- 
vej'ance  of  real  estate,  is  subject  to  the  law  of  the  state,  so  far 
as  it  affects  the  validity  and  enforcement  of  the  lien:  1  Jones 
on  Mortgages,  sec.  662. 

The  rights  of  the  citizens  of  this  state  to  appoint  non-resi- 
dent trustees  are  not  involved  in  this  case. 

Another  question  involved  in  the  consideration  of  the  con- 
stitutionality of  the  act  under  consideration  may  be  excluded 
from  the  present  discussion;  that  is  the  right  of  a  non-resi- 
dent trustee  to  prosecute  in  the  courts  of  this  state  actions 
aflFecting  the  trust  property. 

We  infer  from  the  last  clause  of  the  section  that  it  was  the 
purpose  of  the  legislature  in  enacting  this  statute  to  compel 
trustees  to  reside  within  the  state  in  order  to  bring  them 
within  the  process  and  subject  to  the  control  of  the  state 
courts. 

In  the  present  action  the  suit  was  brought  by  a  resident 
trustee,  who  owed  his  appointment  to  the  order  of  the  court, 
and  not  to  the  act  of  the  parties. 

We  have  remaining  for  determination  the  question.  Does  or 
does  not  this  act,  as  applied  to  the  facts  disclosed  in  the 
record,  impair  the  privileges  and  immunities  of  citizens  of 
another  state  or  of  the  United  States,  as  guaranteed  in  article 
4,  section  2,  and  the  fourteenth  amendment,  of  the  constitution 
of  the  United  States? 

The  constitutionality  of  this  act  has  never  been  passed  upon 
by  this  court,  although  the  question  seems  more  than  once  to 
have  been  in  the  mind  of  the  court. 

In  holding  that  this  act  did  not  apply  to  the  trustees  ap- 
pointed prior  to  the  passage  of  the  act,  the  court  in  Thompson 
V.  Edwards,  85  Ind.  414,  said:  "  Waiving  all  discussion  as  to 
the  power  of  the  legislature  to  enact  such  a  statute  as  appli- 
cable to  trustees  to  be  thereafter  appointed,  it  is  manifest," 
etc. 
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In  TJryant  v.  Richardson,  126  Ind.  145,  153,  it  is  said  that 
it  "  may  well  be  doubted  "  if  that  portion  of  this  statute  which 
applies  to  natural  persons,  and  seeks  to  prohibit  them  from 
naming  a  person  who  is  a  non-resident  of  the  state  to  act  as 
a  trustee  for  them,  is  valid. 

In  Farmers^  etc.  Co.  v.  Chicago  etc.  Ry  Co.,  27  Fed.  Rep. 
146,  Gresham,  J.,  said  of  this  statute:  *'  It  is  a  statute  which 
denies  to  residents  of  other  states  the  right  to  take  and  hold 
in  trust,  otherwise  than  by  last  will  and  testament,  real  and 
personal  property  in  Indiana.  The  right  is  asserted  to  deny 
to  persons,  associations,  or  corporations,  within  or  without  the 
state,  power  to  convey  to  any  person  in  trust,  not  a  resident 
of  Indiana,  real  or  personal  property  within  the  state.  This 
is  a  plain  discrimination  against  the  residents  of  other  states. 
If  Indiana  may  disqualify  a  resident  of  another  state  from 
acting  as  trustee  in  a  trust  deed  or  mortgage  which  conveys 
real  or  personal  property  as  security  for  a  debt  due  to  him- 
self alone,  or  for  debts  due  himself  and  other  creditors,  it 
would  seem  that  the  state  might  prohibit  citizens  of  other 
states  from  holding  property  within  the  state,  and  to  that  ex- 
tent from  doing  business  within  the  state.  No  state  can  do 
the  latter.  A  person  may,  and  frequently  does,  acquire  a 
property  interest  by  a  conveyance  to  him  in  trust.  A  citi- 
zen of  the  United  States  cannot  be  denied  the  right  to  take 
and  hold  absolutely  real  or  personal  property  in  any  state 
of  the  Union,  nor  can  he  be  denied  the  right  to  accept  the 
conveyance  of  such  property  in  trust  for  his  sole  benefit, 
or  for  the  benefit  of  himself  and  others.  This  right  is  inci- 
dent to  national  citizenship.  Section  2  of  article  4  of  the 
constitution  of  the  United  States  declares  that  '  the  citizens 
of  each  state  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  states.'  *  Attempt  will 
not  be  made,'  says  the  supreme  court  of  the  United  States  in 
Ward  v.  Maryland,  12  Wall.  418,  'to  define  the  words  "  privi- 
leges and  immunities,"  or  to  specify  the  rights  which  they  are 
intended  to  secure  and  protect,  beyond  what  may  be  necessary 
to  the  decision  of  the  case  before  the  court.  Beyond  doubt, 
those  words  are  words  of  very  comprehensive  meaning-}  but 
it  will  be  suflBcient  to  say  that  the  clause  plainly  and  unmis- 
takably secures  and  protects  the  right  of  a  citizen  of  one  state 
to  pass  into  any  other  state  of  the  Union  for  the  purpose  of  en- 
gaging ia  lawful  commerce,  trade,  or  business,  without  moles* 
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tation;  to  acquire  personal  property;  to  take  and  hold  real 
estate.' " 

In  that  case  one  of  the  trustees,  at  the  time  of  the  creation 
of  the  trust,  was  a  resident  of  the  state.  The  resident  trustee 
having  died,  the  action  was  prosecuted  by  the  surviving  and 
non-resident  trustee.  The  fact  that  the  language  above  cited 
was  not  strictly  essential  to  the  determination  of  the  case  be- 
fore the  court  may  impair  the  force  of  the  decision  as  an 
authority,  but  it  does  not  detract  from  the  potency  of  its  rea- 
Boning. 

Reluctant  as  we  are  to  hold  a  statute  regularly  enacted  by 
the  general  assembly  unconstitutional,  we  cannot  avoid  the 
conclusion  that  the  act  under  consideration  is  in  conflict  with 
those  provisions  of  the  constitution  of  the  United  States  which 
guarantee  to  the  citizens  of  each  state,  and  of  the  United 
States,  all  the  privileges  and  immunities  of  citizens  of  the 
several  states. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceeding  in  accordance  with  this  opin- 
ion.   

Constitutional  Law. — The  Fourteenth  Amendmunt  is  discussed  afc 
length  ia  the  uote  to  Ulate  v.  QoodwiU,  25  Am.  St.  Kep.  870-890. 


Louisville,  Evansville,  and  St.  Louis  Consoli- 
dated Railway  Company  v.  Hanning. 

[131  Indiana,  528.] 

Master  and  Servant.  —  If  a  Master  Requires  of  a  Servant  a  Servicb 
Outside  of  the  Duties  ordinarily  incident  to  his  employment,  and  sub- 
jecting him  to  additional  danger,  he  does  not  necessarily  assume  the  ad- 
ditional hazard  in  undertaking  to  perform  the  unusual  and  extra  service, 
even  though  the  dangers  attending  it  are  obvious.  If  the  apparent  dan- 
ger is  such  that  a  person  of  ordinary  prudence  would  refuse  to  encounter 
it,  the  employee  proceeds  at  his  peril.  Otherwise  he  may  undertake 
the  service,  using  care  proportionate  to  the  apparent  increased  risk,  and 
if,  in  so  doing,  he  is  injured  by  the  employer's  fault,  he  may  recover 
therefor. 

Master  and  Servant  —  Danger  Signals,  Omission  of.  —  If  a  railway 
employee  is  put  to  work  under  a  car  on  a  side-track  outside  of  the  line 
of  his  usual  duties,  and  where  his  safety  requires  the  placing  of  danger 
signals  to  warn  persons  in  charge  of  other  trains  of  his  presence  and 
peril,  he  is  not  chargeable  with  contributory  negligence  because  he  re- 
lies upon  the  duty  of  his  employer  to  place  such  signals,  and  does  not 
himself  examine  and  ascertain  whether  they  are  in  position.     If  he  wa» 
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ordered  to  do  special  work  by  his  foreman,  he  had  the  right  to  assume, 
in  the  absence  of  warning  or  notice,  that  hia  superior  would  give  the 
order,  and  would  not  by  hia  own  negligence  make  the  work  unsafe. 

Master  and  Servant  —  Viok-principal.  —  If  the  Duty  to  Pkovidb  a 
Safe  Place  in  which  the  servant  is  to  do  his  work  is  by  the  master  con- 
fided to  another  servant  or  employee,  the  employer  is  responsible,  if  the 
duty  is  80  negligently  done  that  injury  results.  The  duty  of  providing 
for  the  safety  of  employees  rests  on  the  employer,  and  cannot  be  dele- 
gated. 

Pleadinq  — Negligence.  —  A  General  Averment  in  a  complaint  that  the 
injured  party  was  himself  free  from  fault  or  negligence  is  sufficient,  un- 
less overcome  by  the  specific  averment  of  other  facts  from  which  the 
inference  must  be  drawn  that  he  was  guilty  of  contributory  negligence. 

J.  E.  Iglehart,  E.  Taylor,  and  J.  L.  Bretz,  for  the  appellant. 

C.  L.  Jewett,  J.  F.  Tieman,  and  H.  C.  Jewett,  for  the  appellee. 

McBride,  J.  This  is  an  appeal  from  a  judgment  recovered 
by  the  appellee  for  the  alleged  negligent  killing  of  her  dece- 
dent, Henry  A.  Hanning,  who  was  a  car  repairer,  employed 
by  the  appellant  in  its  repair  shops  at  Huntingburg. 

The  appellant  insists  that  the  court  erred  in  overruling  a 
demurrer  to  the  paragraph  of  complaint  on  which  the  case 
was  tried. 

Omitting  prefatory  averments,  the  complaint  avers  that, 
**  In  repairing  defendant's  cars,  it  was  necessary  for  the  per- 
son employed  to  do  the  same  to  work  on  top  of  and  around 
and  under  said  cars,  and  that  to  enable  said  employees,  in- 
cluding plaintiff's  intestate,  to  properly  and  safely  perform 
their  labor  and  duties,  the  defendant  had  established  certain 
railroad  tracks  to  be  used  as  repair  tracks,  and  commonly 
called  shop-tracks,  over  which  tracks  trains  of  cars  were  not 
run  or  switched.  And  plaintiff  avers  that  when  cars  to  be 
repaired  were  placed  upon  said  tracks,  the  repairs  could  be 
made  with  safety  to  those  engaged  in  making  the  same.  The 
plaintiff  avers  that  near  said  repair  tracks  were  certain  other 
railroad  tracks  of  the  defendant,  to  wit,  side-tracks,  used  for 
the  running  and  switching  of  trains,  and  that  it  was  danger- 
ous and  hazardous  to  attempt  to  repair  cars  while  they  wf  re 
standing  upon  such  side-tracks,  without  having  certain  sig- 
nal-flags so  placed  so  as  to  warn  those  engaged  in  running 
and  switching  trains  rot  to  run  cars  or  locomotives  over  said 
side-tracks  when  cars  were  being  repaired.  But  when  such 
signal-flags  were  properly  placed  and  displayed,  cars  could 
be  repaired  upon  said  side-tracks  without  danger.  The  plain- 
tiff avers  that  in  his  said  service  and  employment  with  the 
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defendant,  plaintiff's  intestate  undertook  to  work  at  repairing 
cars  when  the  same  were  placed  upon  said  shop-tracks,  but 
did  not  agree  or  undertake  to  repair  cars  when  standing  upon 
such  side-tracks,  or  to  subject  himself  to  the  dangers  and 
hazards  of  so  doing. 

"The  plaintiff  further  avers  that  on  the  twenty-sixth  day 
of  August,   1889,  while  the  plaintiff's  intestate,  Henry  A. 
Banning,  was  in  the  service  and  employment  of  defendant  as 
aforesaid,  he  was  directed  and  required  by  one  M.  Contant, 
the  defendant's  general  foreman,  to  whose  orders  such  Henry 
Hanning  was  then  and  there  subject,  to  go  to  one  of  the  side- 
tracks aforesaid,  called  side-track  No.  1,  and  to  there  repair 
a  certain  flat-car  then  standing  thereon;  and  in  obedience  to 
said  order,  said  Henry  A.  Hanning  went  to  said  side-track 
and  proceeded  to  repair  said  car;  that  the  nature  of  said  re- 
pairs required  the  said  Henry  A.  Hanning  to  go  beneath  one 
end  of  said  car,  and  remain  at  work  in  a  stooping  position 
behind  the  trucks,  with  his  back  to  the  same,  where  he  could 
not  see  or  discover  the  approach  of  locomotives  or  cars  upon 
said  side-track.     The  plaintiff  avers  that  it  was  the  duty  of 
defendant  and  of  said  Contant,  as  said  general  foreman,  to 
cause  signal  flags  to  be  placed,  to  warn  trainmen  not  to  run 
cars  or  locomotives  upon  said  side-track  No.  1,  while  said 
Henry  A.  Hanning  was  at  work  under  said  flat-car,  and  that 
he,  Hanning,  worked  under  said  car,  believing  that  defendant 
and  said  Contant  had  performed  their  duty  in  that  regard  and 
placed  said  flags;  but  the  plaintiff  says  that  the  defendant 
and  said  Contant  negligently  failed  to  place,  or  cause  to  be 
placed,  any  signal-flag  to  prevent  cars  or  locomotives  from 
running   upon    said    side-track;    that  while    said    Henry   A. 
Hanning,  in  performance  of  his  duty,  was  so  at  work  under 
said  flat-car,  and  behind  the  trucks,  and  without  any  notice 
or  warning  to  him  whatever,  and  without  his  knowledge,  the 
defendant  caused  a  locomotive  and  train  of  cars  to  be  run 
into,  upon,  and  over  said  side-track,  and  against  said  flat-car, 
with  great  force  and  violence,  whereby  said  car  and  the  trucks 
thereof  were  run  against  and  over  said  Henry  A.  Hanning, 
and  he  was  crushed,  injured,  and  killed.     The  plaintiff  avers 
that  the  injuries  and  death  of  said  Henry  A.  Hanning  were 
occasioned  solely  by  the  negligence  of  the  defendant  in  failing 
to  have  any  signal  flag  placed  or  displayed  to  prevent  cars 
and  locomotives  from  running  on  and  over  said  side-track 
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No.  1,  and  without  any  fault  or  negligence  of  said  Henry  A. 
Hanning,"  etc. 

Counsel  for  the  appellant,  as  we  understand  their  conten- 
tion, insist,  in  substance,  that  the  legitimate  inferences  that 
must  be  drawn  from  the  specific  statement  of  the  acts  of  the 
decedent  overcome  the  general  averment  that  he  was  without 
fault  or  negligence,  and  show  that,  notwithstanding,  he  was 
guilty  of  contributory  negligence;  that  being  directed  to  work 
in  an  unusual  place,  where  he  would  he  exposed  to  greater 
dangers,  of  which  he  had  knowledge,  he  had  no  right  to  rely 
upon  the  presumption  that  others  had  done  their  duty,  but 
that  it  was  his  duty  to  personally  investigate  and  ascertain  if 
the  proper  signals  were  in  fact  displayed,  and  the  place  in 
which  he  was  directed  to  work  thereby  made  safe. 

No  authority  need  be  cited  in  support  of  the  firmly  settled 
rule  requiring  the  master  to  use  at  least  ordinary  care  to  fur- 
nish to  his  employees  a  reasonably  safe  place  to  work.  The 
term  "safe  place  to  work,"  as  thus  used,  is,  of  course,  neces- 
sarily relative.  It  does  not  mean  a  place  absolutely  free  from 
danger,  as  some  vocations,  from  their  very  nature,  involve  the 
constant  encountering  of  danger. 

The  rule  is  equally  well  settled  that  a  servant  impliedly 
assumes  all  of  the  ordinary  and  usual  risks  incident  to  his 
service,  so  far  as  they  are  known  to  him,  or  so  far  as  one  of 
his  age  and  experience  ought,  in  the  exercise  of  ordinary 
care,  to  be  able  to  discern  them,  even  where  the  duties  of  the 
Bervice  are  necessarily  hazardous:  Brazil  Block  Coed  Co.  v. 
Hoodlet,  129  Ind.  327,  and  authorities  there  cited. 

If,  however,  the  master  requires  of  him  a  service  outside  of 
the  duties  ordinarily  incident  to  his  employment,  and  sub- 
jecting him  to  additional  danger,  he  does  not  necessarily 
assume  the  additional  hazard  in  undertaking  to  perform  the 
unusual  and  extra  service,  even  although  the  dangers  attend- 
ing it  are  obvious. 

If  the  apparent  danger  is  such  that  a  person  of  ordinary 
prudence,  exercising  that  prudence,  would  refuse  to  encounter 
it,  the  employee  proceeds  at  his  peril.  Otherwise,  he  may 
undertake  the  service,  using  care  proportioned  to  the  apparent 
increased  risk,  and  if,  in  so  doing,  he  is  injured  by  the  em- 
ployer's fault,  he  may  recover  for  the  injury:  Brazil  Block 
Coal  Co.  v.  Hoodlet,  129  Ind.  327. 

Here  a  service  was  required  of  the  decedent  outside  of  the 
line  of  his  employment,  and  at  a  place  other  than  that  pro- 


Nov.  1892.J     Louisville  etc.  R'y  Co.  v.  Hannino.  447 

vifled  for  the  performance  of  his  regular  and  ordinary  duties. 
The  averments  of  the  complaint  shows  that  he  was  required 
to  perform  this  service,  in  the  particular  place  indicated,  by 
the  direction  "  of  his  superior,  to  whose  orders  he  was  sub- 
ject." Its  performance  would  subject  him  to  great  danger,  un- 
less certain  precautions  were  observed  in  the  placing  of  signal- 
flags.  These  dangers  grew  out  of  the  place  in  which  he  was 
required  to  work,  and  were,  it  is  averred,  unknown  to  his  reg- 
ular employment.  It  is  also  averred  that  these  dangers  could 
be  entirely  obviated  by  the  placing  of  the  flags.  With  the 
flags  properly  placed  it  was  a  safe  place  in  which  to  work. 

The  act -of  assigning  to  the  decedent  the  new  place  to  work 
was  the  act  of  the  master,  no  matter  who  acted  as  his  repre- 
sentative in  so  doing.  The  master's  duty  required  the  exer- 
'cise  of  at  least  ordinary  care  to  make  and  keep  the  place  safe 
while  the  work  was  being  done,  which,  as  above  stated,  could 
have  been  done  by  properly  placing  the  signal-flags  referred 
to.  While  Manning  was  not  absolved  from  the  duty  of  using 
his  judgment  and  his  senses  for  his  own  protection,  he  was 
justified  in  assuming  that  the  master  would  be  mindful  of  his 
duty,  and  would  not  wantonly  expose  him  to  peril.  If  it  were 
shown  that  Hanning  knew  that  no  signal-flags  were  displayed, 
and  that  no  precautions  had  been  taken  for  his  safety,  a  very 
different  question  would  be  presented.  But  it  is  averred  that 
he  believed  that  the  proper  precautions  had  been  observed. 
So  far  as  the  averments  of  the  complaint  are  concerned,  it 
cannot  be  said  that  this  belief  was  not  justified. 

Rules  well  settled  by  repeated  decisions  of  this  and  other 
courts  sustain  the  sufficiency  of  this  complaint. 

In  the  case  of  Taylor  v.  Evansville  etc.  R.  R.  Co.j  12J  Ind. 
130,  16  Am.  St.  Rep.  372,  this  court  said:  "  It  is  important  to 
bear  in  mind  that  the  appellant  was  performing  a  special  duty 
enjoined  upon  him  by  a  superior  whom  it  was  his  duty  to  obey. 
Although  the  work  was  within  the  general  scope  of  his  ser- 
vice, nevertheless  he  was  performing  it  under  a  special  order. 
It  was  therefore  a  wrong  on  the  part  of  the  agent  having 
the  right  to  order  him  to  do  the  specific  work  to  increase  the 
peril  of  the  service  by  his  own  negligence.  The  employee, 
acting  under  the  specific  order,  had  a  right  to  assume,  in  the 
absence  of  warning  or  notice,  that  his  superior  who  gave  tiie 
order  would  not,  by  his  own  negligence,  make  the  work  unsafe." 

In  the  case  of  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich. 
409,  19  Am.  St.  Rep.  180,  190,  the  court  says:  "It  is  a  gen- 
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eral  rule  that  if  a  master  directs  the  servant  to  do  some  act 
which  is  even  dangerous,  but  which  could  be  made  safe  by 
special  care  upon  the  part  of  the  master,  the  servant  has  the 
right  to  assume  that  such  special  care  will  be  taken;  and, 
failing  to  exercise  such  care,  the  master  is  held  liable." 

In  Brazil  Block  Coal  Co.  v.  Young,  1 17  Ind.  520,  the  court 
says:  "  It  is  established  law  that  an  employer  must  use  ordi- 
nary care  and  reasonable  skill  to  make  safe  the  place  where 

he   requires  his  employees  to  work This  is  a  duty 

which  rests  upon  the  employer,  and  which  he  cannot  dele- 
gate. No  matter  by  whom  the  duty  is  performed,  the  em- 
ployer is  responsible  if  it  is  negligently  performed,  and  from 
that  negligence  injury  results.     The  employer  cannot  escape 

liability  by  delegating  it  to  an  agent The  duty  of  the 

employer  to  use  ordinary  care  and  skill  to  make  the  working 
place  he  provides  for  his  employees  reasonably  safe  exists,  no 
matter  how  dangerous  may  be  the  service.  He  does  not  war- 
.  rant  the  safety  of  the  working-place,  but  he  does  undertake 
that  he  will  use  reasonable  skill  and  care  to  make  it  as  safe 
as  tbe  nature  of  the  service  will  admit.  He  must  do  what 
ordinary  care  and  diligence  can  do  to  make  the  place  reason- 
ably safe." 

In  Cincinnati  etc.  Ry  Co.  v.  Lang,  118  Ind.  579,  it  is  said: 
"The  duty  of  providing  for  the  safety  of  employees  rests  on 
the  employer,  and  cannot  be  delegated.  In  this  instance  the 
duty  of  exercising  reasonable  care  to  prevent  injury  to  the 
intestate  while  going  to  the  place  where  he  was  ordered,  and 
providing  for  his  security,  rested  upon  the  appellant.  It  was 
therefore  the  duty  of  the  master  that  was  neglected,  and  it 
was  this  neglect  of  duty,  and  not  that  of  a  fellow-servant, 
which  caused  Jacob  Lang  to  lose  his  life." 

In  Pennsylvania  Co.  v.  O^Shaughnessy,  122  Ind.  588,  it  is 
said:  "  An  employee  who  does  what  he  is  ordered  to  do  is  not 
in  fault,  but  is  protected  to  a  reasonable  extent,  by  the  order 
while  engaged  in  performing  the  special  duty  enjoined  upon 
him.'* 

In  Cincinnati  etc.  R'y  Co.  v.  Roesch,  126  Ind.  445,  it  is  said 
by  Mitchell,  J.:  "An  employee  has  the  right  to  repose  con- 
fidence in  the  prudence  and  caution  of  his  employer,  and  rely 
upon  the  safety  and  suitableness  of  implements  or  appliances 
with  or  about  which  he  is  required  to  work,  and  that  the 
place  assigned  him  to  work  is  safe  from  any  hidden  or  undis- 
closed perils  which  are  not  open  and  obvious  to  his  senses." 
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See  also  Louisville  etc.  Ry  Co.  v.  Graham^  124  Ind.  89;  Penn- 
gylvania  Co.  v.  Whitcomb,  111  Ind.  212;  Krueger  v.  Louisville 
etc.  R'y  Co.,  Ill  Ind.  51.  Indeed,  this  list  of  citations  might 
be  extended  indefinitely. 

It  is  also  settled  as  the  law  in  this  state,  in  cases  of  this 
character,  that  a  general  averment  in  the  complaint  that  the 
injured  party  was  himself  free  from  fault  or  negligence  is  suf- 
ficient, unless  it  is  overcome  by  the  specific  averment  of  other 
facts,  showing,  notwithstanding,  that  he  was  guilty  of  con- 
tributory negligence:  Stewart  v.  Pennsylvania  Co.,  130  Ind. 
242;  City  of  Wabash  v.  Carver,  129  Ind.  552,  and  cases  cited 
in  both. 

In  our  opinion,  the  objections  urged  against  the  complaint 
are  not  tenable.     It  states  a  good  cause  of  action. 

The  only  other  proposition  argued  by  counsel  for  the  ap- 
pellant is,  that  the  court  erred  in  giving  to  the  jury  the  fol- 
lowing instruction:  "In  determining  whether  the  company 
was  negligent  in  not  displaying  a  signal-flag  at  the  head  of 
Bwitch-track  No.  1  (if  in  fact  no  such  signal  was  so  placed), 
or  whether  the  decedent,  Banning,  was  negligent  in  going 
under  the  cars  without  himself  placing  the  signal  at  the  head 
of  the  Bwitch-track  on  which  the  car  stood  that  was  to  be  re- 
paired, it  is  important  that  the  jury  should  observe  the  rules 
of  law.  If  Contant  was  the  foreman  under  whom  Hanning 
worked,  and  to  whose  orders  he  was  subject,  and  as  such  fore- 
man ordered  Hanning  to  repair  the  car  on  the  track  where 
it  stood,  in  the  absence  of  any  rules  on  the  subject  of  signals, 
or  previous  direction  to  Hanning  on  that  subject,  it  would 
have  been  the  duty  of  the  foreman,  in  behalf  of  the  company, 
to  see  that  the  place  where  Hanning  was  to  work  was  made 
reasonably  safe.  And  if  the  place  could  have  been  made  safe 
by  placing  a  signal-flag  at  the  head  of  the  switch-track,  it 
would  have  been  the  duty  of  the  foreman  to  have  the  signal- 
flag  so  displayed;  and  a  failure  on  the  part  of  the  foreman  to 
discharge  that  duty  would  have  been  the  failure  of  the  com- 
pany. But,  on  the  other  hand,  if  at  the  time  Hanning  was 
directed  to  make  repairs  on  the  side  of  the  car  (and  any  other 
needed  repairs  if  so  directed),  he  knew  that  it  was  his  duty,^ 
and  one  of  the  rules  of  the  company  required  that  if  he  went 
under  the  car  he  must  himself  place  a  signal-flag  at  the  head 
of  the  switch-track,  and  so  knowing  the  rule,  and  his  duty  in 
that  respect,  neglected  to  display  a  signal-flag,  but  went  un- 
der the  car  without  first  complying  with  that  duty,  and  by 
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reason  of  his  failure  to  so  display  a  signal-flag  he  was  injured 
and  killed,  in  that  view  of  the  case  the  decedent  was  not 
without  fault  as  charged  in  the  complaint,  and  the  plaintiff 
cannot  recover." 

This  instruction  correctly  states  the  law,  and  the  court  did 
not  err  in  giving  it.  The  reasons  which  impel  us  to  this  con- 
clusion suflBciently  appear  in  what  we  have  said  regarding 
the  sufl5ciency  of  the  complaint,  and  require  no  further  elab- 
oration. 

Judgment  affirmed,  with  costs. 


Master  and  Sebvant — Increased  Risk — Assttmptioh'  wr  Sksvaitt. 

—  The  risks  assumed  by  an  employee  are  those  reasonably  incident  to  his 
employment,  and  no  others  unless  unusual  and  unreasonable  risks  are  open 
and  vbible,  and  known  to  the  employee:  Nadau  ▼.  WhUe  River  Lumber  Co.^ 
76  Wis.  120;  20  Am.  8t.  Rep.  29,  and  note.  A  servant  assumes  the  risks 
ordinarily  incident  to  his  employment;  but  he  has  a  right  to  expect  his  em- 
ployer to  use  appliances  reasonably  safe  for  his  use,  and  assumes  no  risks  for 
them  nnless  he  has  been  fully  advised  as  to  their  defective  character:  RurU' 
mel  ▼.  Diltoorth,  LSI  Pa.  St.  509;  17  Am.  St.  Rep.  827,  and  note.  A  servant 
who  engages  to  do  hazardous  work  takes  the  risks  incident  thereto,  bat  if 
the  master  by  a  negligent  act  not  involved  in  the  work  causes  the  servant  to 
receive  injury,  he  i^  responsible  therefor,  if  the  servant  was  not  also  negli- 
gent: Woodward  v.  Shumpp,  120  Pa.  St.  458;  6  Am.  St.  Rep.  716,  and  note. 
A  servant  assumes  not  only  the  ordinary  risks  of  his  master's  service,  but 
also  such  other  risks  as  are  apparent  to  ordinary  observation:  Kean  v.  Detroit 
Copper  etc  Mills,  66  Mich.  277;  11  Am.  St.  Rep.  492,  and  note.  The  fact 
that  a  master  has  requestad  the  servant  to  per  or m  a  temporary  work  out- 
side of  his  ordinary  employment  is  no  violation  of  duty,  but  if  he  has  ne- 
glected some  duty  toward  snch  servant  he  will  be  liable  for  injury  caused  by 
such  neglect:  Cole  v.  Chicago  etc  Ry  Co.,  71  Wis.  114;  5  Am.  St.  Rep.  201, 
and  note. 

Master  AND  Servant  —  Vice-principal — Liability  toe  Negijobncb 
OF.  —  It  is  a  master's  duty  to  exercise  reasonable  care  in  providing  a  safe 
place  for  his  servants  to  work,  and  he  cannot  escape  liability  for  a  failure  to 
do  so  from  the  fact  that  he  delegated  such  duty  to  another:  McElligoU  v.  Ran- 
dolph, 61  Conn.  157;  29  Am.  St.  Rep.  181,  and  note;  Carter  v.  Oliver  Oil  Co., 
34  S.  C.  211;  27  Am.  St.  Rep.  815;  Ell  v.  Northern  Pac  R.  R.  Co.,  1  N.  D. 
836;  26  Am.  St.  Rep.  621;  Ingerman  v.  Mowe,  90  Cal.  410;  25  Am.  St.  Rep. 
138,  and  note. 

Neqlioence  —  Plbadino  Want  of.  —  A  general  averment  in  the  com- 
plaint that  plaintiff  was  withont  fault  is  sufficient:  Ohio  etc.  Ry  Co.  v. 
Walker,  113  Ind.  196;  3  Am.  St  Rep.  638,  and  note.  A  defendant  suing  for 
injuries  which  he  claims  to  have  suffered  from  the  negligence  of  the  defend- 
ant need  not  make  any  explicit  allegation  that  he  was  without  fault:  Magee 
v.  Nwth  Pacifie  etc  R.  R.  Co.,  78  CaL  430;  12  Am.  St  Rep.  69,  and  note, 
with  cases  on  the  subject  ooliected. 


Nov.  1891.]     Louisville  etc.  R'y  Co.  v.  Pritchard,         451 

Louisville,  Evansvillb,  and  St.  Louis  Consoli- 
dated Railroad  Company  v.  Pritohaed. 

[131  Indiana,  564.] 

Nkgligence.  —  CoNTRiBxrroRT  Negligence  on  the  part  of  the  plaintiff  will 
not  be  presumed  from  the  fact  that  she  was  an  infant  at  the  time  of  re* 
ceiving  injury,  and  was  in  charge  of  a  two-horse  team. 

High  WATS  —  Railway  Crossings.  —It  is  the  Dott  o»  a  Railway  Cor- 
poration, upon  building  its  railroad  across  a  highway,  to  restore  it  as 
nearly  as  possible  to  its  former  condition,  and  failing  to  do  so,  it  is  liable 
for  damages  sustained  on  account  of  injuries  received  by  reason  of  the 
unsafe  condition  in  which  the  highway  was  left,  provided  the  injnred 
party  used  care  commensurate  with  the  apparent  danger. 

Railway  Corporations — Highway  Crossings,  —  A  Girl  Injured  by 
BEING  Thrown  out  ot  a  Vehicle  at  a  point  where  a  railway  crossed 
•  highway,  because  the  highway  had  been  left  several  inches  below  the 
railway  track,  is  entitled  to  recover  for  such  injury,  though  she  was 
driving  a  team  at  the  time,  and  it  was  moving  from  fright,  if  it  was  not 
unmanageable,  and  the  accident  would  not  have  occurred  had  the  bigh« 
way  crossing  been  put  and  kept  in  proper  condition  by  the  railway  cor* 
poration. 

N,  R.  Peckinpaugh  and  J.  H.  Weathers,  for  the  appellant. 

R.  J.  Tracewellf  C,  L.  Jewetiy  and  H.  E.  Jewettj  for  the  ap- 
pellee. 

Olds,  J.  This  action  is  brought  by  the  appellee  against 
the  appellant  for  damages  resulting  to  appellee  by  reason  of 
an  injury  sustained  on  account  of  the  negligence  of  the  ap- 
pellant in  permitting  their  railroad  and  track  to  remain  out 
of  repair  and  out  of  grade  at  a  highway  or  street  crossing. 
It  is  alleged  in  the  complaint  that  in  constructing  the  rail- 
road it  was  constructed  at  a  grade  fifteen  feet  higher  than 
the  grade  of  the  highway,  and  the  crossing  was  arranged  so 
that  there  was  a  sharp  and  steep  elevation  and  approach  to 
the  track  on  either  side  of  the  railroad,  and  that  on  either 
side  of  the  railroad  there  was  a  drop  from  the  top  of  the 
track  to  the  top  of  the  grade  of  the  streeet  or  highway  of 
some  fifteen  or  eighteen  inches,  so  that  in  crossing  the  track 
on  said  highway  there  was  a  sudden  rise  or  jog  of  fifteen 
inches  to  pass  over,  and  a  sudden  jog  or  drop  of  the  same  dis- 
tance on  going  off  the  railroad  track;  that  by  reason  of  this 
sudden  drop  the  appellee,  Lota  Pritchard,  was  thrown  from 
the  two-horse  spring  wagon  in  which  she  was  riding  at  the 
time  she  was  driving  across  said  track,  and  very  seriously  in- 
jured. 
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The  first  question  presented  relates  to  the  sufficiency  of  the 
complaint.  It  is  contended  by  the  appellant  that  it  is  not 
sufficient,  for  the  reason  that  it  appears  from  the  averments 
that  the  appellee  was  an  infant,  and  that  she  was  driving  the 
two-horse  team,  and  prima  facie  it  is  negligence  for  an  infant 
to  drive  a  two-horse  team,  and  therefore  it  shows  the  appel- 
lee to  have  been  guilty  of  contributory  negligence,  and  the 
demurrer  ought  to  have  been  sustained  to  the  complaint. 
Appellant  cites  no  authority  in-  support  of  this  theory,  and  we 
do  not  think  it  a  proper  rule  to  adopt.  The  complaint  does 
not  state  the  age  of  the  appellee.  For  aught  that  appears  in 
the  complaint,  she  may  have  been  over  twenty  years  of  age 
at  the  time  of  the  injury.  It  is  alleged  that  she  was  without 
fault  or  negligence. 

There  are  no  averments  in  the  complaint  to  show  that  she 
was  guilty  of  contributory  negligence.  The  fact  that  she  was 
an  infant  and  was  driving  the  horses  does  not  of  itself  estab- 
lish contributory  negligence.  There  was  no  error  in  overrul- 
ing the  demurrer  to  the  complaint. 

It  was  the  duty  of  the  appellant,  upon  building  its  railroad 
across  the  highway,  to  restore  the  highway  as  nearly  as  possi- 
ble to  its  previous  condition,  and  failing  to  do  so,  it  was  liable 
for  damages  sustained  on  account  of  injuries  received  by  rea- 
son of  the  unsafe  condition  in  which  it  was  left,  provided  the 
injured  party  used  care  commensurate  with  the  apparent  dan- 
ger. And  as  to  whether  due  care  was  used  or  not  is  a  question 
of  fact  for  the  jury.  The  complaint  at  least  contains  proper 
averments:  Indianapolis  etc.  R.  R.  Co.  v.  State^  37  Ind.  489; 
Indianapolis  etc.  R.  R.  Co.  v.  Stout,  53  Ind.  143;  Evansville  etc. 
R.  R.  Co.  V.  Crist,  116  Ind.  446;  9  Am.  St.  Rep.  865;  Evans- 
ville etc.  R.  R.  Co.  V.  Carvener,  113  Ind.  51. 

It  is  urged  that  the  evidence  is  not  sufficient  to  sustain  the 
verdict,  and  it  is  insisted  that  it  was  contributory  negligence 
to  leave  a  team  of  horses  so  near  the  railroad  in  charge  of  a 
girl  of  the  age  of  the  appellee. 

There  is  evidence  authorizing  the  jury  to  have  found  that 
the  horses  were  gentle  and  docile,  that  appellee  had  been 
accustomed  to  driving  one  of  them  a  great  deal  during  the 
year  prior,  and  had  driven  both  of  them  together  quite  a 
number  of  times  within  a  short  time  previous  to  the  injury; 
that  she  had  driven  in  the  vicinity  of  the  railroads  and  cars 
and  across  railroads,  and  that  the  horses  were  not  afraid  of 
or  liable  to  be  frightened   by  the  cars,  and  did  not  frighten  at 
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them,  and  there  was  no  reason  to  apprehend  that  the  horses 
would  become  frightened  at  the  cars,  or  that  there  would  be 
any  danger  in  leaving  them  in  charge  of  the  appellee.  The 
appellee  at  the  time  of  the  injury  was  twelve  years  of 
age,  had  been  traveling  for  the  past  year  with  her  father, 
selling  organs,  and  was  accustomed  to  driving  and  handling 
these  same  horses.  On  this  occasion  the  horses  became 
frightened  at  a  train  coming  from  behind  and  passing  thera, 
and  turned  around  and  started  across  the  railroad  at  quite  a 
rapid  gait,  though  it  does  not  appear  from  the  evidence  that 
the  horses  appeared  to  be  extraordinarily  frightened,  or  that 
they  were  beyond  the  control  of  the  appellee  and  running 
away,  but  the  appellee  testifies  that  as  they  went  up  the  grade 
to  the  railroad  she  put  her  foot  on  the  brake,  and  that  she 
would  have  stopped  them  if  it  had  been  level,  but  that  as  the 
front  wheels  of  the  wagon  dropped  down  when  it  went  over 
the  railroad  it  threw  her  out.  The  horses  were  stopped  imme- 
diately afterwards  in  a  very  short  distance  from  the  track,  and 
nothing  whatever  was  injured.  The  appellee  was  using  all 
the  care  she  could,  under  the  circumstances,  in  crossing  the 
track,  and  was  guilty  of  no  fault.  The  jury  may  have  prop- 
erly found  from  the  evidence  in  the  case  that  the  horses  were 
started  by  the  train,  but  the  appellee  was  able  to  manage 
them,  and  had  materially  checked  their  gait  when  they 
reached  the  railroad  track,  and  would  have  controlled  and 
€topped  them  had  it  not  been  for  the  dangerous  condition  of 
the  crossing,  by  reason  of  which  she  was  thrown  from  the  ve- 
hicle, and  we  think  the  evidence  sustains  the  verdict.  It  does 
not  present  a  case  of  horses  taking  fright  at  the  lawful  move- 
ment of  the  cars,  and  becoming  unmanageable,  running  away 
and  upsetting  the  vehicle,  or  running  against  an  obstacle  and 
injuring  a  party.  In  such  a  case  the  railroad  company  would 
be  guilty  of  no  wrong.  The  horses  took  fright  at  the  lawful 
act  of  the  company,  and  the  injury  would  be  the  result  of  the 
fright  to  the  horses.  But  not  so  in  the  case  at  bar.  Tlie  fright 
to  the  horses  does  not  appear  from  the  evidence  to  have  been 
such  as  would  have  prevented  the  appellee  from  controlling 
them  and  avoiding  all  injury  had  she  not  been  compelled  to 
cross  the  track  at  a  point  where  the  appellant  had  failed  to 
put  it  in  repair,  as  it  was  its  duty  to  do,  and  by  reason  of  its 
negligence  it  had  become  and  was  dangerous  to  cross  with 
vehicles,  and  in  crossing  the  track  at  such  point,  by  reason  of 
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Buch  condition  of  the  crossing,  appellee  was  thrown  from  her 
buggy  and  injured,  without  her  fault. 

Some  objections  are  urged  to  the  instructions  given  in  the 
case,  particularly  to  the  action  of  the  court  in  refusing  to  give 
the  third  instruction  requested  by  the  appellant  as  requested, 
and  modifying  the  instruction,  and  giving  it  as  modified. 
There  was  no  error  in  the  instruction  as  given,  and  the  in- 
Btruction  as  requested  was  not  applicable  to  the  facts  in  the 
case,  and  would  have  had  a  tendency  to  mislead  the  jury, 
and  the  court  properly  modified  it.  We  think  the  instructions 
fairly  presented  the  law  of  the  case,  and  we  find  no  error  in 
the  record  for  which  the  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 


Railroad  Cohpanibs — Duty  to  Maintain  Saitb  Crossings.  — Railway 
company  mast  maintain  street  or  highway  crossings  in  a  reasonably  safe 
condition  when  it  has  changed  or  altered  them  for  its  own  convenience: 
LmUmUe  etc  R.  R.  Co.  v.  P/ullipa,  112  Ind.  59;  2  Am.  St.  Rep.  155;  Teth- 
erow  V.  St.  Joseph  etc  R'y  Co.,  98  Mo.  74;  14  Am.  St.  Rep.  617;  Missouri  Pac 
R'tf  Go.  V.  Bridges,  74  Tex.  520;  15  Am.  St.  Rep.  856;  Terre  Haute  etc  R.  R. 
Co.  V.  Clem,  123  Ind.  15;  18  Am.  St.  Rep.  303;  Kansas  CUy  t.  Kansas  City 
etc  R'y  Co.,  102  Mo.  633.  As  to  evidence  admissible  to  show  the  condition 
of  the  crossing,  see  P/ulps  v.  Winona  etc  R.  R.  Co.,  37  Minn.  486;  6  Am. 
Bt  Repw  867;  Birmingham  etc  R'y  Co.  r.  Alexander,  93  Ala.  133. 
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Moody  v.  Funk, 

[82  Iowa,  1.] 

BBDKMmOlT    BT  GrANTKE   07   MORTOAQOB   AFTER    JuNIOR   LiEN-HOLDER's 

BioHT  TO  Redeem  is  Barred,  Effect  of.  —  When  a  mortgagor,  after 
a  senior  mortgage  is  foreclosed,  and  after  the  right  of  a  junior  mortgagee 
to  redeem  from  the  foreclosure  sale  is  barred  by  lapse  of  time,  conveys 
his  interest  in  the  land  mortgaged,  hia  grantee  may  redeem  without  re* 
moving  such  bar,  and  thus  perfect  in  himself  the  title  to  the  land  sold. 
Soch  grantee  will  then  hold  the  land  discharged  from  the  lien  of  the 
janior  mortgage,  and  may  maintain  an  action  in  equity  to  quiet  his  title 
as  against  such  lien. 

Action  in  equity  to  restrain  the  enforcement  of  a  mortgage. 
A  demurrer  interposed  to  the  petition  having  been  overruled, 
the  defendant,  Peter  Funk,  elected  to  stand  upon  his  demurrer, 
whereupon  judgment  was  rendered  in  favor  of  the  plaintiff, 
and  the  defendant  appealed.  Other  facts  are  stated  in  the 
opinion. 

M.  D.  0^ Connelly  for  the  appellant. 

0.  J.  Jolley,  for  the  appellee. 

Robinson,  J.  The  facts  admitted  by  the  pleadings  which 
are  material  to  a  determination  of  this  case  are  substantially 
as  follows:  One  James  J.  Gordon  was  the  owner  of  the  eighty- 
acre  tract  of  land  in  controversy  from  the  eighth  day  of  March, 
1884,  until  the  fifteenth  day  of  November,  1886.  On  the  date 
first  named,  he  executed  a  mortgage  on  the  land  in  favor  of 
the  ^tna  Life  Insurance  Company,  to  secure  the  sum  of  six 
hundred  dollars.  On  the  seventeenth  day  of  the  same  month 
he  executed  a  second  mortgage  to  the  defendant  Funk,  to 
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Becure  the  sum  of  two  hundred  dollars.  On  the  fifteenth  day 
of  November,  1886,  he  conveyed  one  forty-acre  tract  of  the 
land  to  his  wife,  and  on  the  third  day  of  February,  1888,  he 
conveyed  to  her  the  remainder.  The  mortgage  to  the  ^tna 
Life  Insurance  Company  was  foreclosed  in  April,  1887,  the 
defendant  Funk  being  made  a  party  to  the  foreclosure  pro- 
ceedings; and  on  the  twentieth  day  of  June,  1887,  all  the  land 
was  sold  to  the  Mtna.  Life  Insurance  Company  to  satisfy  the 
judgment  of  foreclosure.  On  the  twelfth  day  of  May,  1888, 
Mrs.  Gordon  and  her  husband  conveyed  the  land  to  plaintiff, 
and  on  the  eighteenth  day  of  the  next  June,  he  redeemed  the 
land  from  the  foreclosure  sale  by  paying  to  the  clerk  of  the 
district  court  of  Calhoun  County  the  amount  required  for  that 
purpose.  The  plaintiff  seeks  to  have  the  defendant  Funk 
enjoined  from  enforcing  his  mortgage  against  the  land,  and 
asks  to  have  his  title  quieted  as  against  that  mortgage.  As 
a  ground  of  demurrer,  the  defendant  Funk  alleged  that  the 
averments  of  the  petition  do  not  entitle  plaintiff  to  the  relief 
demanded. 

In  Crosby  v.  Elkader  Lodge,  16  Iowa,  400,  it  was  held  that 
real  estate  sold  in  partial  satisfaction  of  a  judgment  lien 
thereon  was  subject  to  a  second  sale  to  satisfy  the  remainder 
due  on  the  judgment,  after  redemption  from  the  first  sale  by 
a  purchaser  of  the  interest  of  the  judgment  debtor.  It  was 
said  that  "  if  the  debtor  or  his  grantee  redeem  land  which 
had  been  sold  in  part  satisfaction  of  a  subsisting  judgment, 
the  property  at  once  becomes  liable  to  satisfy  the  unpaid  bal- 
ance of  the  execution  from  the  moment  of  such  redemption." 
That  decision,  so  far  as  it  was  applicable  to  redemptions  made 
by  the  grantee  of  a  judgment  debtor,  was  in  effect  overruled 
by  subsequent  decisions:  Clayton  v.  Ellis,  50  Iowa,  590,  and 
cases  therein  cited.  There  is  not  entire  harmony  in  the  lan- 
guage of  some  of  the  cases  in  regard  to  the  rights  of  junior 
lien-holders,  and  the  effect  of  redemptions,  and  both  parties  to 
this  appeal  rely  with  much  apparent  confidence  upon  decisions 
of  this  court  as  supporting  their  respective  claims.  But  it  will 
be  found  that  the  conflict  is  chiefly  between  statements  in  the 
nature  of  dicta,  rather  than  between  the  decisions  on  questions 
actually  involved.  Thus  in  Clayton  v.  Ellis,  50  Iowa,  590,  it 
was  said  that  "the  better  rule  is,  that  the  lien  of  the  judgment 
as  to  the  unsatisfied  balance  on  the  real  estate  sold  is  as  to 
all  persons  and  in  all  cases  divested  by  the  sale ";  but  the 
question  actually  involved  and  determined  was,  "  whether  the 
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holder  of  an  unsatisfied  balance  of  a  judgment  can  redeem 
from  an  execution  sale  made  under  the  same  judgment,"  and 
it  was  answered  in  the  negative.  That  decision  was  approved 
in  Hayden  v.  Smith,  58  Iowa,  285;  Todd  v.  Davey,  60  Iowa, 
634.  That  the  lien  of  the  judgment  would  not  be  divested 
"as  to  all  persons"  by  the  sale  was  held,  in  effect,  in  Harms 
V.  Palmer,  73  Iowa,  346,  5  Am.  St.  Rep.  691,  Campbell  v.  Ma- 
ginnis,  70  Iowa,  589,  Peckenhaugh  v.  Cook,  61  Iowa,  478,  and 
other  cases;  for  it  was  said  in  the  cases  cited,  that  if  the  judg- 
ment debtor  redeem,  the  land  redeemed  would  become  subject 
to  the  lien  of  the  unpaid  portion  of  the  judgment.  But  there 
is  a  marked  difference  between  the  case  of  a  redemption  by 
the  judgment  debtor  and  that  of  a  redemption  by  his  grantee. 
It  is  the  policy  of  the  law  to  secure  to  the  debtor,  as  nearly  as 
is  practicable,  the  full  value  of  his  property  sold  on  execution. 
If  the  execution  creditor  fail  to  bid  for  the  land  sold  a  just 
amount,  the  debtor  should  be  permitted  to  transfer  his  interest 
to  another  for  a  fair  consideration;  and  if  his  grantee  redeem, 
the  execution  creditor  has  no  right  to  complain,  for  he  might 
have  bid  for  the  land  a  larger  sum.  Nor  is  a  junior  lien-holder 
prejudiced  by  such  a  transfer.  It  does  not  affect  his  right  to 
redeem  within  the  time  given  him  by  law,  and  if  he  is  not 
willing  to  give  more  for  the  land  than  the  amount  for  which  it 
was  sold,  he  should  not  prevent  the  debtor  from  realizing  what 
he  can  for  his  property.  Where  the  debtor  redeems,  and  thu3 
restores  to  his  estate  land  subject  to  execution  for  other  debts, 
there  is  more  ground  for  holding  that  it  may  again  be  sold 
to  satisfy  the  remainder  of  the  unpaid  judgment.  But  how- 
ever that  may  be,  we  are  of  the  opinion  that  the  grantee  of 
the  execution  debtor,  who,  as  in  this  case,  acquires  the  interest 
of  his  grantor  after  the  right  of  a  junior  lien-holder  to  redeem 
is  barred  by  lapse  of  time,  may  redeem  without  removing  such 
bar,  and  thus  perfect  in  himself  the  title  to  the  land  sold. 
Our  conclusion  has  support  in  the  following  cases:  Harms 
V.  Palmer,  73  Iowa,  446;  5  Am.  St.  Rep.  691;  Campbell  v. 
Maginnis,  70  Iowa,  590;  Peckenhaugh  v.  Cook,  61  Iowa,  478; 
Escher  v.  Simmons,  54  Iowa,  275;  Clayton  v.  ElliSf  60  Iowa, 
590. 

The  judgment  of  the  district  court  is  affirmed. 

MoRTOAQES — Redemption.  —  As  to  who  may  redeem  from  foreclosnre,  see 
note  to  Horn  v.  Indianapolis  Nat.  Bank,  21  Am.  St.  Rep.  245-249,  and  es- 
pecially at  page  246,  where  the  right  of  grantees  of  the  equity  of  redemption 
to  redeem  is  discussed. 
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TOMLINSON  V.  LiTZE. 
[82  Iowa,  32.] 
JuDOMKNT  OT  JUSTICE  OF  Pkack  NOT  Entkrbd  IS  TiHE  VoiD.  —  When  a 
justice  of  the  peace  fails  to  euter  a  judgment  until  more  than  ninety 
days  after  a  verdict  has  been  returned  in  the  case,  a  judgment  then  ren- 
dered by  him  is  without  jurisdiction  and  void;  and  if  the  judgment 
debtor  does  not  hear  of  the  entry  of  such  judgment  until  more  than  a 
year  after  it  is  made,  he  may  then  maintain  an  action  in  equity  to  have 
the  judgment  canceled. 

Action  in  equity  to  set  aside  and  cancel  the  record  of  an 
alleged  judgment.  Judgment  was  rendered  in  favor  of  the 
defendant,  and  the  plaintiff  appealed.  Other  facts  are  stated 
in  the  opinion. 

Welch  and  Welch,  for  the  appellant. 

No  appearance  for  the  appellee. 

Robinson,  J.  The  record  submitted  to  us  discloses  the 
follo\¥ing  facts:  In  August,  1886,  the  defendant  commenced 
an  action  against  plaintiff  before  one  G.  W.  Halgey,  a  justice 
of  the  peace,  to  recover  the  sura  of  one  hundred  dollars.  On 
the  twenty-sixth  day  of  that  month  there  was  a  trial  by  jury, 
which  resulted  in  the  return  of  a  verdict  on  the  same  day,  in 
favor  of  the  plaintiff  in  that  action,  for  the  sura  of  thirty-fivo 
dollars.  On  the  eleventh  day  of  Septeraber,  1886,  and  again 
on  the  sixteenth  day  of  that  month,  the  defendant  in  that 
action  went  to  the  office  of  the  justice  with  an  appeal  bond 
for  the  purpose  of  taking  an  appeal,  but  found  that  judgraent 
had  not  been  entered.  On  the  third  day  of  Noveraber,  1886, 
an  attorney  for  plaintiff  visited  the  office  of  the  justice  and 
found  that  no  judgment  had  then  been  entered.  The  justice 
moved  out  of  the  township  in  which  he  resided  when  the  trial 
was  had,  about  the  1st  of  December,  1886,  and  just  before  he 
left,  he  entered  judgment  on  the  verdict,  but  the  plaintiff  was 
not  advised  of  that  fact,  although  effort  was  made  in  his  be* 
half  to  ascertain  what  the  justice  had  done.  A  transcript  of 
the  judgment  so  entered  was  filed  in  the  office  of  the  clerk  of 
the  district  court  of  Jones  County  on  the  seventh  day  of  April, 
1888,  the  amount  of  the  judgment  for  damages  and  costs  then 
being  more  than  on^  hundred  dollars.  The  plaintiff  claims 
that  he  first  learned  of  the  judgraent  about  the  time  this  ac- 
tion was  commenced  in  August,  1888;  that  the  verdict  was 
unjust;  that  he  owed  defendant  nothing,  and  had  the  justice 
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entered  a  judgment  as  required  by  law,  he  should  have  ap- 
pealed therefrom,  and  had  another  trial;  and  that  he  was 
prevented  from  taking  an  appeal  by  reason  of  the  failure  of 
the  justice  to  perform  his  duty.  He  asks  that  the  judgment 
be  set  aside  and  canceled,  and  that  he  have  general  equitable 
relief. 

Section  3552  of  the  code,  in  regard  to  proceedings  in  jus- 
tices' courts,  is  as  follows:  "In  cases  of  dismissal,  confession, 
or  on  the  verdict  of  a  jury,  the  judgment  shall  be  rendered 
and  entered  upon  the  docket  forthwith.  In  all  other  cases, 
the  same  shall  be  done  within  three  days  after  the  cause  is 
submitted  to  the  justice  for  final  action."  In  this  case,  more 
than  ninety  days  elapsed  after  the  return  of  the  verdict  be- 
fore judgment  was  entered.  In  Burchett  v.  Casady,  18  Iowa, 
344,  it  was  said  that  the  '*  forthwith  "  of  the  statutes  means 
"in  a  reasonable  time,"  and  an  entry  of  judgment  on  Monday 
on  a  confession  of  judgment  filed  with  the  justice  late  in 
the  evening  of  the  preceding  Saturday  was  sustained.  So  in 
Davis  v.  Simma,  14  Iowa,  156,  81  Am.  Dec.  462,  it  was  held 
that  a  judgment  rendered  at  elevec  s'clock,  a.  m.,  of  one  day, 
on  a  verdict  which  was  returned  to  the  justice  at  half-past  ten 
o'clock  of  the  preceding  evening,  was  in  time.  But  in  that 
case  it  was  said  that  the  legislature  has  directed  that  the  jus- 
tice shall,  without  delay,  enter  the  judgment  in  such  cases,  be- 
cause there  is  no  occasion  for  deliberation  on  his  part,  but  that 
the  justice  is  not  required  to  work  at  unreasonable  hours,  and 
that  he  is  not  allowed  three  days  in  which  to  enter  the  judg- 
ment. In  Harper  v.  Albee,  10  Iowa,  390,  it  was  held,  that  the 
justice  having  failed  to  enter  a  judgment  on  a  verdict  for 
nearly  sixty  days  after  the  verdict  was  returned,  his  right  to 
do  so  was  gone,  and  a  judgment  entered  by  him  after  that 
time  was  void:  Guthrie  v.  Humphrey,  7  Iowa,  25.  We  are  of 
the  opinion  that  the  delay  in  entering  judgment  in  this  case 
was  80  great  that  the  judgment  entered  was  without  jurisdic- 
tion, and  is  void.  Had  the  plaintiflf  discovered  the  action  of 
the  justice  in  rendering  judgment  in  time,  he  might  have  had 
that  action  reviewed  by  certiorari,  but  it  appears  that  he  did 
not  learn  of  it  until  more  than  a  year  had  elapsed  after  it  was 
done,  and  until  a  transcript  of  the  judgment  had  been  filed 
in  the  district  court.  It  was  then  too  late  to  resort  to  that 
remedy.  We  are  of  the  opinion  that  plaintiflf  has  shown  him- 
■elf  entitled  to  the  relief  asked:  Dady  v.  Brown,  76  Iowa,  528. 

Reversed. 
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JaSTiCBS  OF  THE  Prace  —  EsTRT  OP  JUDGMENT.  —  A  Jnstice  of  the  peace, 
being  required  by  statute  to  render  a  judgment  within  a  given  time,  cannot 
do  so  aftarwai-da:  Sibley  v.  Hovoard,  3  Deaio,  72;  46  Am.  Deo.  448,  and  note. 


Spry  v.  Williams. 

[82  Iowa,  61.] 
Benefit  Societt,  Provisions  of  Certificate  of,  not  Extended  to  Pos- 
thumous Child.  —  When  a  widower  who  receives  a  benefit  certificate  in 
the  Ancient  Order  of  United  Workmen,  in  which  his  three  children  are 
designated  as  beneficiaries,  subsequently  marries,  and  after  his  death  a 
child  of  such  marriage  is  born,  the  provisions  of  the  contract  represented 
by  the  certificate  will  not  be  extended  beyond  its  terms  so  as  to  include 
«uch  posthumous  child.  Such  a  certificate  is  not  at  variance  with  a  by. 
law  of  the  society,  which  provides  that  its  object  is  "  to  afford  financial 
aid  and  benefit  to  the  widows,  orphans,  and  heirs  or  devisees  of  deceased 
members." 

John  F.  Meyer  was  alleged  in  the  petition  to  have  received, 
in  1885,  a  benefit  certificate  in  the  Ancient  Order  of  United 
Workmen,  in  which  his  three  children  were  named  as  bene- 
ficiaries. These  were  the  only  children  he  had  at  that  time. 
He  afterwards  married  again,  and  after  his  death  Jtfcsie  Fay 
Meyer  was  born  of  the  marriage.  The  plaintiflF  was  her  guar- 
dian, and  the  defendant  was  the  guardian  of  the  other  children 
named  in  the  certificate.  The  society  paid  the  amount  of  the 
certificate  to  the  defendant,  and  this  action  was  brought  to 
compel  him  to  pay  to  the  plaintiff,  for  the  use  of  Jessie  Fay 
Meyer,  one  fourth  of  the  avails  of  the  certificate.  The  district 
court  sustained  a  demurrer  to  the  petition,  and  gave  judgment 
thereon  for  the  defendant,  and  the  plaintiflf  appealed.  Other 
facts  appear  from  the  opinion. 

Morgan  and  EvanSf  for  the  appellant. 

Williama  and  Powell,  for  the  appellee. 

Granger,  J.  The  point  first  made  in  argument,  and  prob- 
ably chiefly  relied  upon,  is,  that  where  there  is  a  "  variance" 
between  the  laws  of  the  society  and  the  certificate,  the  former 
must  govern.  The  correctness  of  this  proposition  we  need  not 
discuss.  We  may  more  profitably  inquire  if  there  is  such  a 
variance.  We  should  keep  in  view  in  our  reasoning  that  the 
merit  of  appellant's  contention  is,  that  as  a  result  of  sustain- 
ing the  demurrer  by  the  district  court,  Jessie  Fay  Meyer  is 
denied  an  interest  in  her  father's  estate,  as,  barring  the  certi- 
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ficate  in  question,  he  left  no  estate,  and  much  stress  is  placed 
on  the  equitable  thought  involved. 

The  articles  of  incorporation  of  the  society  provide:  "  2. 
The  business  and  object  for  which  said  society  is  formed  is  to 
provide,  secure,  and  give  financial  aid  to  the  widows,  children, 
heirs  at  law,  and  legatees  of  deceased  members  thereof,  in 
accordance  with  the  rules,  regulations,  and  by-laws  of  said 
society."  A  provision  of  the  by-laws  is  as  follows:  *'  The 
business  and  object  of  this  society  shall  be  to  afford  financial 
aid  and  benefit  to  the  widows,  orphans,  and  heirs  or  devisees 
of  deceased  members."  It  has  been  often  held,  and  the  rule 
is  not  disputed  in  this  case,  that  a  member  of  such  a  society 
may  receive  a  certificate  designed  only  for  the  benefit  of  one 
of  such  classes,  to  the  exclusion  of  the  others,  as  for  the 
widow,  omitting  the  children,  or  for  the  children,  omitting  the 
widow,  or  for  one  of  several  children,  omitting  the  others.  It 
is  a  fact,  then,  that  the  member  receiving  the  certificate  may 
determine  who  of  the  classes  designated  by  the  law  as  bene- 
ficiaries shall  be  the  beneficiary  in  his  particular  case,  and 
the  fact  that  he  thereby  does  injustice  to  others  will  not  defeat 
his  purpose.  The  equitable  thought  then  is  available  only  in 
cases  of  doubtful  interpretation,  when  it  should  have  liberal 
influence,  presuming  the  party  in  making  such  provisions  de- 
signed to  act  justly. 

At  the  time  the  certificate  was  taken,  John  F.  Meyer  had 
but  the  three  children  named  in  the  certificate,  and  was  then 
unmarried.  At  that  time  his  children  named  were  the  only 
ones  dependent  upon  him,  and  it  could  not  well  be  said  that 
he  did  not  then  conform  by  his  certificate  with  the  full  spirit 
of  the  law.  Had  John  F.  Meyer  died  before  his  marriage 
with  the  mother  of  Jessie  Fay  Meyer,  no  question  could  well 
have  arisen  as  to  the  proper  beneficiaries,  or  as  to  his  intent. 
The  transaction  giving  rise  to  such  a  certificate  is  a  contract 
between  the  member  receiving  the  certificate  and  the  society; 
Felix  V.  Grand  Lodge  A.  0.  U.  W.,  31  Kan.  81;  47  Am.  Rep. 
479.  The  contract  at  its  inception  fixes  the  obligation  of  the 
society  for  payment,  the  amount  to  be  paid  by  the  member 
for  the  benefit,  and  who  is  or  are  to  be  the  beneficiaries.  As 
a  part  of  the  contract,  the  society  was  under  obligations  to 
pay  only  the  beneficiaries  named  in  the  certificate.  The  con- 
tract provided  for  changing  the  beneficiaries,  but  only  at  the 
instance  of  John  F.  Meyer,  and  then  by  a  return  of  the  cer- 
tificate and  receiving   a  new   one,   with  the  new  beneficiary 


4G2  Spry  v.  Williams.  [Iowa, 

named  therein:  Bylaws  of  Society,  art.  8,  sec.  2.  Now,  if  we 
are  to  hold  that,  because  of  the  birth  of  Jessie  Fay  Meyer 
after  the  certificate  issued,  and  after  the  death  of  her  father, 
she  is  a  beneficiary,  the  effect  of  the  holding  is  to  permit  the 
law  to  make  a  contract  never  intended  by  the  parties.  At 
the  time  of  John  F.  Meyer's  death,  the  obligation  of  the  soci- 
ety became  fixed,  and  Jessie  Fay  was  then  unborn,  and  it 
could  not  then  be  said  that  she  was  a  beneficiary  in  the  cer- 
tificate. If  the  certificate  had  then  been  paid,  could  Jessie 
Fay,  after  her  birth,  have  had  a  right  of  action  for  any  part 
of  the  proceeds?     Certainly  not. 

It  is  said  that  it  could  not  have  been  the  intention  of  Meyer 
to  have  made  provision  for  a  part  of  his  children  only. 
Without  admitting  the  fact,  it  may  be  said  that  he  did  not 
make  such  a  provision.  He  made  provision  for  all  he  then 
had,  and  it  is  the  intent  of  that  time  that  is  to  govern.  There 
is  no  support  for  the  claim  that  there  is  a  variance  between 
the  laws  of  the  society  and  the  certificate.  The  certificate 
provides  that  the  benefit  shall  be  paid  to  "  Ulysses  S.,  Wil- 
liam J.,  and  Etta  Meyer,  his  children,  or  the  legal  representa- 
tive of  the  said  John  F.  Meyer."  No  claim  is  made  that 
the  payment  should  have  been  made  to  the  legal  representa- 
tive. The  words  "  his  children  "  refer  to  those  named,  and 
cannot  properly  be  construed  to  mean  or  embrace  others  yet 
unborn.  On  so  plain  a  proposition  there  should  be  no  dis- 
pute, nor  can  equitable  considerations  overrule  an  intent  so 
manifest  and  legal.  After  his  marriage  with  the  mother  of 
Jessie  Fay  Meyer,  he  had  the  opportunity  to  so  change  his 
certificate  as  to  extend  its  benefits  to  his  widow  and  unborn 
child,  which  he  did  not  do.  And  it  is  equally  as  unreason- 
able and  inequitable  to  omit  from  its  benefits  his  widow  as 
her  child.  He  knew  the  situation,  and  we  should  assume 
that  he  had  reasons  for  not  making  the  change.  The  record 
does  not  disclose  what  property  rights  the  widow  possessed. 
They  may  be  abundant  for  her  and  her  child,  who  would  in- 
herit from  her,  while  his  children  by  a  former  marriage  would 
not.  If  the  court  should  attempt,  on  the  face  of  this  record, 
to  make  the  conduct  of  Meyer  more  equitable  by  creating  a 
new  beneficiary,  it  might  defeat  that  which  is  absolutely  just. 

It  is  to  some  extent  urg<  1  to  us  in  argument,  and  our  con- 
sideration of  tlie  case  has  led  us  to  consider  the  analogy  of 
the  law  as  applicable  to  this  case,  and  that  governing  the 
validity  of  wills,  as  the  same  rules  of  law  often  apply  in  de- 
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termining  the  rights  of  parties  under  wills  and  beneficiary 
certificates.  Appellant,  in  argument,  quotes  the  following 
section  of  the  code:  "  Sec.  2334.  Posthumous  children  un- 
provided for  by  the  father's  will  shall  inherit  the  same  inter- 
est as  though  no  will  had  been  made."  In  Alden  v.  Johnson^ 
^3  Iowa,  124,  and  cases  there  cited,  this  court  held  that  the 
birth  of  a  child  to  a  testator  subsequent  to  the  making  of  the 
will,  and  before  the  death  of  the  testator,  would  operate  aa  an 
implied  revocation  of  the  will.  Such  rule  is  without  applica- 
tion to  the  facts  of  this  case.  The  purpose  of  this  case  is  to 
extend  the  provisions  of  the  certificate  or  contract  beyond 
its  terms,  and  include  another  as  beneficiary.  The  law  has 
never  extended  the  provisions  of  a  will  to  include  one  not 
specified  as  a  legatee  therein;  but  following  the  rules  of  the 
civil  law  as  to  presumptions,  it  revokes  the  will,  and  places 
the  property  of  the  estate  under  the  direction  of  the  law  as  to 
distribution.  In  such  a  case  the  revocation  of  the  will  takes 
effect  before  the  death  of  the  testator  on  the  birth  of  the  child. 
If  we  apply  the  rule  to  this  cas^*,  the  birth  of  tlie  child,  after 
the  certificate  issued,  would  operate  to  revoke  it, — a  result 
that  no  one  would  contend  for.  The  proceeds  of  such  a  cer- 
tificate are  not  a  part  of  the  estate,  but  go  directly  to  the  bene- 
ficiary, except  where  payable  to  the  estate:  Bacon  on  Benefit 
Societies,  sec.  396;  Felix  v.  Grand  Lodge  A.  0.  U.  W.,  31  Kan. 
81;  47  Am.  Rep.  479.  Appellant  has  cited  a  number  of 
authorities  wherein  courts  have  construed  certain  expres- 
sions in  certificates  and  wills,  as  that  a  bequest  to  the  chil- 
dren of  a  testator  means  all  his  children,  though  by  difTerent 
wives,  and  in  some  instances  the  term  "  children  "  has  been 
held  to  include  grandchildren;  but  there  is  no  case  that  we 
have  seen  where  it  is  held  that  a  bequest  or  certificate  in 
favor  of  children,  naming  them,  is  to  be  enlarged  by  construc- 
tion, which  is  really  what  is  asked  in  this  case. 
The  judgment  of  the  district  court  is  atlirmed. 


MuTTTAL  Bknefit  Societies  —  Designation  of  Beneficiaries:  See  note  to 
Newman  v.  Covenant  etc,  Ans'n,  14  Am.  St.  Rep,  203;  note  to  Bankers'  etc 
Asa'n  V.  Sta'pp,  19  Am.  St.  Rep.  786-790. 
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FBAUDULEaiT    CONVEYANCES  —  CONVKrANCK    BY    HCSBAKD  TO   WiFE   VaLID 

AS  AGAINST  SUBSEQUENT  CREDITOR  WHEN.  —  When  a  busband  pay* 
his  wife  one  hundred  dollars  a  year  for  services  rendered  by  her,  and  in 
consideration  of  the  loan  by  her  to  him  of  the  sum  so  paid,  and  of  other 
property  given  to  her  by  her  relatives,  makes  to  her  a  conveyance  of 
property,  such  conveyance  will  be  valid  as  against  a  subsequent  creditor. 

Action  to  set  aside  a  deed  of  land  as  fraudulent  On  Sep- 
tember 5,  1887,  the  plaintiff  recovered  a  judgment,  in  Mar- 
shall County,  Iowa,  against  the  defendant,  John  C.  Bulfer, 
upon  transcripts  of  judgments  obtained  in  the  state  of  Ne- 
braska, for  goods  sold  by  the  plaintiff  in  February  and  April, 
1887.  The  defendants  are  husband  and  wife,  and  have  re- 
sided in  Nebraska  since  October,  1886.  Prior  to  December 
31,  1886,  John  C.  Bulfer  owned  a  lot  in  the  town  of  Laurel, 
Marshall  County,  Iowa,  and  on  that  day  conveyed  it  to  hie 
wife,  Bertha  Bulfer,  the  other  defendant,  and  at  the  same 
time  assigned  to  her  a  lease  thereof,  under  which  she  claimed 
to  be  entitled  to  the  rents  and  profits.  This  action  was 
brought  to  set  aside  this  deed  as  made  in  fraud  of  the  rights 
of  his  creditors;  and  by  a  consolidation  of  another  cause  with 
it,  the  proceeding  also  involved  the  grantee's  right  to  the  rents 
and  profits  of  the  premises.  The  district  court  sustained  the 
conveyance  and  the  assignment  of  the  lease,  and  rendered 
judgment  for  the  defendants,  from  which  the  plaintiff  appealed. 
Other  facts  are  stated  in  the  opinion. 

Brown  and  Miller,  for  the  appellants. 

/.  L,  Carney,  for  the  appellees. 

Granger,  J.  The  deed  from  Bulfer  to  his  wife  was  made 
December  31,  1886,  in  Nebraska,  and  was  at  once  sent  to 
Marshall  County,  and  filed  for  record  January  3, 1887.  There 
was  no  secrecy  in  the  act  of  conveyance.  The  debt,  which  is 
the  basis  for  plaintiff's  judgment,  was  not  then  in  existence, 
nor  was  it  thereafter  till  February  8,  1887,  when  a  part  of  it 
was  contracted,  and  the  remainder  in  April  thereafter.  To 
our  minds  it  is  clear,  from  the  record,  that  when  the  transfers 
were  made,  on  the  thirty-first  day  of  December,  there  was 
no  purpose  to  defraud  the  then  existing  creditors  of  John  C. 
Bulfer.  He  had  before  been  in  partnership  in  mercantile 
business  with  his  brother  Philipp,  and  in  December  had 
bought  Fhilipp's  interest,  mainly  on  credit;  and  while  it  ia 


Feb.  1891.]    Daggett,  Bassett,  and  Hill  Co.  v.  Bulfeb.    465 

true  the  business  had  not  been  conducted  as  between  them  on 
strictly  business-like  principles,  as  to  this  transaction  we  do 
not  understand  that  fraud  is  claimed.  Very  soon  after,  one 
Fannon  became  and  was  a  partner  with  John  C.  till  in  June, 
when  the  firm  became  involved  in  trouble,  and  Fannon  re- 
tired, and  the  business  was  closed  by  attachment.  It  was  at 
this  time  that  the  Nebraska  judgments,  on  which  the  judg- 
ment in  this  state  was  obtained,  were  rendered  upon  confes- 
sion. Up  to  this  time  we  do  not  discover  any  facts  indicating 
a  purpose  on  the  part  of  John  C.  Bulfer  to  place  property  be- 
yond the  reach  of  his  creditors.  To  our  minds,  the  conduct 
and  management  of  his  business  were  inconsistent  with  such 
a  purpose.  It  is  more  in  harmony  with  the  record  to  say  he 
was  wanting  in  business  capacity  and  shrewdness.  But  for 
the  fact  that  the  transfer  is  based  on  a  consideration  of  an 
indebtedness  by  the  husband  to  the  wife,  the  claim  of  fraud 
would  be  without  any  support.  We  have  no  doubt  that  the 
purpose  in  making  the  conveyance  was  to  prefer  the  wife  to 
existing  creditors;  but  such  creditors  are  not  before  us,  and 
if  they  wfre,  something  more  than  an  intended  preference 
must  appear  to  disturb  the  transaction:  City  Bank  v.  Wright^ 
68  Iowa,  132. 

The  testimony  shows  that  for  some  years  John  C.  Bulfer 
paid  to  his  wife  one  hundred  dollars  each  year  for  services, 
and  a  point  is  made  that  there  was  no  valid  obligation  to 
make  the  payments;  that  the  services  were  such  as  were  due 
the  husband.  We  need  not  determine  the  liability  of  the 
husband  for  the  payment.  The  testimony  shows  that  it  was 
paid,  and  when  paid,  it  became  the  property  of  the  wife,  as 
to  all  parties  except  the  husband,  if  not  as  to  him.  She  after- 
wards loaned  it  to  him,  which  made  a  valid  debt.  Other 
property  obtained  from  her  father  and  brother,  and  furnished 
to  her  husband,  made  the  consideration  for  the  transfer. 
Transactions  between  husband  and  wife  giving  rise  to  indebt- 
edness, whereby  property  of  the  husband  may  be  withheld 
from  creditors,  generally  excite  suspicion,  and  they  should  be 
scrutinized  with  care.  If  there  were  other  badges  of  fraud,, 
we  might  feel  disposed  to  look  with  less  favor  upon  the  state- 
ments as  to  the  bona  fides  of  the  wife's  claim  against  the  hus- 
band. These  findings  of  fact  are  quite  conclusive  of  the  cas» 
under  all  lines  of  authority. 

It  is  claimed  in  argument  that  the  conveyance  was  made 

in  anticipation  of  the  indebtedness  of  plaintiff;  but  we  think 
AM.  St.  Rbp..  Vol.  XXXI.  —  80 
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that  the  claim  is  not  supported  as  against  John  C.  Bulfer,  and 
there  is  nothing  to  implicate  his  wife  in  such  a  purpose.  The 
rule  in  this  respect  is  stated  in  Lyman  v.  Cessford,  15  Iowa, 
229.  The  appellant,  as  we  view  the  record,  is  mistaken  in 
many  essential  particulars  as  to  the  facts,  which  mistake  has 
led  to  much  of  the  discussion. 

Our  findings  of  fact  accord  with  those  of  the  district  court 
as  indicated  in  its  judgment  entry,  and  with  such  findings 
there  is  no  doubtful  question  of  law. 

Affirmed.  

Fraudulknt  Convetattces  —  C3onvetanob  by  Husband  to  Wtwm  whih 
Valid  as  aoainst  Scbsequbnt  Cbbditob.  —  A  husband  may  give  bia  wife 
•  deed  or  mortgage  to  secare  a  pre-existing  bona  fidt  debt  owinf{  her,  and 
Buch  coDveyaace  if  taken  in  good  faith  is  not  void  as  to  his  other  creditors: 
Ward  V.  ParUn,  30  Neb.  376;  Chadhourne  r.  Oilman,  64  N.  H.  353;  note  to 
Steele  r.  Coon,  20  Am.  St.  Rep.  715;  note  to  Drigga  etc.  Bank  v.  Norwood,  7 
Am.  St.  Rep.  83;  note  to  Henderson  v.  Henderson,  19  Am.  St  Rep.  657; 
Second  Nat.  Bank  v.  Merrill,  81  Wis.  151;  29  Am.  St.  Rep.  877,  and  note: 
McAfee  ▼.  McAfee,  28  S.  C.  1 89.  Where  a  wife  loaned  her  husband  money 
which  was  a  part  of  her  separate  estate,  expressly  charging  him  with  it,  ths 
husband  promising  to  repay  it,  and  the  husband  conveys  in  trust  real  estate 
to  secure  said  money,  the  sale  of  the  land  to  be  made  at  the  beneficiaries' 
request,  no  actual  fraud  appearing,  the  trust  deed  is  valid,  and  the  wife  ia 
entitled  to  have  the  same  enforced  for  the  payment  of  her  debt:  Leonard  r. 
Smith,  31  W.  Va.  442;  see  Clark  v.  King,  34  W.  Va.  631.  The  burden  of 
proof  is  upon  the  wife  to  show  that  she  is  a  bona  fide  purchaser,  in  a  contest 
between  herself  and  a  creditor  of  the  husband  over  a  conveyance  mad«  by 
him  to  her:  Stevent  v.  Carsoot  30  Neb.  644. 


KoBBS  V.  Iowa  Mutual  Benefit  Association. 

[82  Iowa,  107.] 

Lira  Insurance  —  Certificate  not  Forfeited  by  Subsequent  Changs 
TO  Prohibited  Employment,  when.  —  When  a  certificate  in  a  mutual 
benefit  society  is  issued  to  a  member  who  was,  at  the  time  of  its  issu* 
•nee,  engaged  in  a  lawful  business  not  prohibited  by  the  by-laws  of  the 
association,  his  subsequent  change  of  occupation  to  one  that  is  hazardous 
and  prohibited  by  the  by-laws  of  the  association  will  not  have  the  effect 
to  render  the  certificate  void,  when  the  contract  of  insurance  contains 
nothing  in  reference  to  a  change  of  occupation  by  a  member. 

Chanoe  in  Article.^  of  Incorporation  of  Benefit  Society  do  not  Af- 
fect Previously  Issued  Certificate,  when.  —  When  the  original 
agreement  between  a  mutual  benefit  association  and  a  holder  of  a  certifi* 
eate  therein  contains  no  provision  that  he  shall  be  bound  by  all  articles 
and  by-laws  that  may  be  adopted  by  the  association,  it  cannot,  by  the 
adoption  of  new  articles  of  incorporation,  create  a  new  condition  of  for* 
feiture  of  the  certificate  without  his  consent. 
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Action  on  a  certificate  of  membership  issued  by  the  ck-rond- 
ant  to  Richard  Hobbs  for  the  plaiutiflTs  benefit.  The  jury  by 
direction  of  the  court  returned  a  verdict  for  the  plaintiff,  and 
from  the  judgment  entered  thereon  the  defendant  appealed. 
Other  facts  are  stated  in  the  opinion. 

A.  H.  Stutsman,  and  Dodge  and  Dodge,  for  the  appellant. 

Powers  and  Huston,  for  the  appellee. 

Robinson,  J.  The  defendant  is  a  corporation  organized  un- 
der *he  laws  of  this  state.  On  June  22,  1886,  it  issued  to 
Richard  Hobbs,  on  his  application,  a  certificate  of  member- 
ship, of  which  the  following  is  a  copy:  — 

"  This  certificate  of  membership  witnesseth:  That  Richard 
Hobbs  is  a  member  of  division  A  of  the  Iowa  Mutual  Benefit 
Association,  and  in  consideration  thereof,  and  the  future  pay- 
ment of  all  annual  dues  and  assessments,  as  provided  by  the 
articles  of  incorporation,  which  are  hereby  made  a  part  of  this 
contract,  the  Iowa  Mutual  Benefit  Association  agrees  to  pay 
Mrs.  Eva  Hobbs,  his  wife,  two  thousand  dollars  ($2,000),  said 
sura  to  be  paid  within  ninety  days  after  presentation  and  ac- 
ceptance of  proof  of  death  of  said  member.  If,  however,  the 
person  named  in  this  certificate  continues  a  member,  and  be 
living  on  the  twenty-second  day  of  June,  1892,  then  the  full 
amount  named  herein  shall  become  due  and  payable  to  the 

said  member  within  ninety  days  after  identification 

This  certificate  is  issued  and  accepted  upon  the  following  ex- 
pressed conditions:  1.  If  death  occurs  within  five  years,  one 
half  of  the  sum  named  shall  be  paid;  2.  Application  is  made 
a  part  of  this  contract;  3.  Agree  to  pay  annual  dues  and 
assessments  within  thirty  days,  etc.,  or  forfeit  certificate  and 
membership;  4.  Written  or  printed  notices  deposited  in  post- 
ofiBce  shall  be  sufficient;  5.  If  death  occurs  before  payment, 
assessment  shall  be  taken  fro  n  amount  due;  and  6.  Provides 
for  making  and.  filing  proof  of  death." 

Richard  Hobbs  died  on  July  14,  1889,  and  proof  of  his 
death  was  duly  furnished  on  the  twenty-second  day  of  that 
month. 

1.  The  defendant  denies  liability  on  the  certificate  in  suit, 
on  the  alleged  ground  that  the  death  of  Hobbs  resulted  from 
his  engaging  in  an  employment  in  violation  of  the  contract 
of  insurance.  That  contract,  in  terms,  includes  the  articles 
of  incorporation  of  defendant,  and  the  application  for  mem- 
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bership  of  Hobbs.  The  portions  of  that  application  material 
to  an  examination  of  the  questions  presented  are  as  follows:  — 

"The  undersigned  desires  becoming  a  member  of  division 
A  of  your  association,  and  securing  a  certificate  of  two  thou- 
sand (.$2,0l)0)  dollars,  subscribes  to  the  following  regulations 
and  conditions  of  the  association:  To  pay  in  to  the  secretary 
six  (6)  dollars  annually  for  the  next  three  years,  and  there- 
after half  of  this  amount  during  the  remainder  of  my  life, 
or  term  of  my  certificate.  Name,  Richard  Hobbs.  Address, 
1805  Corse  Street.  Born,  January  29,  1859.  Beneficiary, 
Mis.  Eva  Hobbs.  [Employment  of  Richard  Hobbs  not 
given.]  It  is  hereby  agreed  that  the  above  and  foregoing 
application,  with   the   declarations   and   statements  therein 

made,  shall  form  the  basis  of  this  contract If  death  is 

caused  b}'  the  applicant's  own  immorality,  dissipation,  drunk- 
enness, or  violation  of  any  law  of  the  land,  or  by  being  en- 
gaged in  active  military  service,  that  then,  and  in  either 
event,  this  contract  shall  become  null  and  void,  and  all  money 
which  shall  have  been  paid  shall  be  forfeited,  and  the  certifi- 
cate issued  to  the  applicant  shall  not  be  binding  upon  the 
association. 

"Dated  June  7,  1886. 

[Signed]  "Richard  Hobbs." 

Among  the  articles  of  incorporation  in  force  when  the  cer- 
tificate was  issued  was  the  following:  — 

"  Art.  5.  sec.  1.  Any  person  of  good  health  and  temperate 
habits,  if  not  less  than  fifteen  nor  more  than  sixty-five  years 
of  age,  who  is  not  employed  in  any  extrahazardous  business, 
and  who  shall  have  passed  satisfactorily  the  required  medical 
examination  made  by  a  physician  holding  the  degree  of  M.  D., 
may  be  admitted  as  a  member  of  this  association  by  the  ap- 
proval of  the  medical  directors  and  executive  committee." 

One  of  the  by-laws  of  the  defendant,  also  in  force  at  that 
time,  is  as  follows:  — 

"  By-law  number  12.  Members  are  allowed  to  engage  in 
any  lawful  occupation,  excepting  extrahazardous,  including 
in  extrahazardous  submarine  operations,  the  production  of 
highly  inflammable  or  explosive  substances,  entering  any 
military  or  naval  service,  except  the  militia  when  not  in 
active  service,  brake  man  upon  freight  trains,  car-couplers, 
sailors,  or  miners  underground." 

At  the  time  the  certificate  was  issued,  Hobbs  was  a  car- 
sealer,  and  that  fact  was  known  to  the  defendant;  but  at  the 
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time  of  his  death  ho  was  a  car-coupler,  and  had  been  so  en- 
gaged for  about  three  months.  While  performing  his  duty  as 
a  car-coupler  he  received  an  injury  which  caused  his  death 
within  a  few  hours.  The  appellee  contends  that  Hobbs,  in 
following  the  occupation  of  a  car-coupler,  did  not  violate  his 
contract  of  insurance.  That  portion  of  the  articles  of  incor- 
poration of  defendant  which  we  have  set  out  provides  that 
a  person  otherwise  qualified,  "  who  is  not  employed  in  any 
extrahazardous  business,"  may  be  admitted  as  a  member  of 
the  association. 

It  is  not  claimed  that  the  occupation  of  car-sealer  is  extra- 
hazardous. It  follows,  therefore,  that  Hobbs  was  qualified, 
as  to  his  occupation,  to  become  a  member  of  the  association^ 
when  the  contract  of  insurance  was  entered  into,  anl  that  he 
became  a  member  of  the  association  under  a  valid  agreement. 
The  question  is.  Did  he  cease  to  be  such  member  by  reason  of 
his  change  of  employment?  By-law  number  12  defines  the 
■occupation  of  "  car-couplers  "  as  extrahazardous.  If  it  be  con- 
ceded that  the  by-law  named  became  a  part  of  the  contract  of 
insurance,  we  have  the  case  of  one  who,  being  a  member  of 
"the  association,  adopted  an  occupation  which  would  have  dis- 
qualified him  as  an  original  applicant  for  membership.  The 
<jontract  of  insurance  contains  nothing  in  regard  to  a  change 
of  occupation  by  a  member.  By-law  number  12  allows  mem- 
bers to  engage  in  any  lawful  occupation  which  is  not  hazard- 
ous, but  does  not  state  the  effect  which  shall  follow  their 
engaging  in  one  which  is  hazardous.  It  will  not  do  to  say 
that  hazardous  occupations  are  forbidden  by  necessary  im- 
plication, and  therefore  that  the  forfeiture  of  the  certificate 
must  follow  the  adoption  of  such  an  occupation,  for  the  reason 
that  the  certificate  and  application  specify  the  conditions  on 
which  the  contract  shall  become  void,  and  the  adoption  of  a 
hazardous  occupation  is  not  one  of  them.  Tiae  parties  have 
considered  that  subject,  and  it  must  be  presumed  that  all  the 
conditions  of  forfeiture  upon  which  they  agreed  are  set  out,  in 
terms,  in  the  various  instruments  which  constitute  their  agree- 
ment. Moreover,  if  the  interest  of  the  parties  were  in  doubt, 
we  should  incline  to  adopt  that  interpretation  of  their  agree- 
ment which  would  sustain  it,  rather  than  one  which  would 
•declare  it  void  by  reason  of  a  violation  of  its  provisions.  In 
our  opinion,  the  change  of  occupation  in  question  did  not  have 
the  effect,  under  the  by-law  specified,  to  render  the  certificate 
void.     See  Saaford  v.  California  F.  M.  F.  I.  Ass'n,  63  Cal.  547. 
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2.  On  November  2,  1886,  the  defendant  adopted  an  article 
of  incorporation,  of  which  the  following  is  a  copy:  "  Members 
of  this  association  are  allowed  to  engage  in  any  lawful  occu- 
pation except  extrahazardous,  which  shall  include  submarine 
operations,  the  production  of  highly  inflammable  or  explosive 
substances,  serving  in  the  military  or  naval  service,  except 
the  militia  when  not  in  active  service,  braking  upon  freight 
trains,  coupling  cars,  serving  as  a  sailor,  or  coal  mining  while 
underground,  and  the  association  shall  not  be  liable  to  any 
person  by  reason  of  any  injury  or  death  caused  by  or  result- 
ing from  any  violation  of  this  article."  It  will  be  noticed 
that  this  article  was  adopted  after  the  certificate  in  suit  was 
issued.  The  appellant  contends  that  it  was  binding  upon 
Hobbs,  and  became  a  part  of  his  contract. 

The  members  «f  a  mutual  insurance  company  are  presumed 
to  have  knowledge  of  the  articles  of  incorporation  and  by- 
laws of  the  company:  Walsh  v.  jEtna  Life  Ins.  Co.,  30  Iowa, 
133;  6  Am.  Rep.  664;  Simeral  v.  Dubuque  etc.  Ins.  Co.,  18 
Iowa,  319.  But  it  does  not  follow  that  they  will  be  bound  by 
all  those  adopted  after  their  contracts  of  membership  are 
made.  Whether  they  will  be  or  not,  will  depend  upon  the 
terms  of  their  contract.  If  that  provide  that  members  shall 
be  bound  by  all  articles  and  by-laws  which  may  at  any  time 
bo  adopted,  we  know  of  no  reason  why  it  is  not  valid.  In 
such  cases,  changes  made  are  not  in  violation  of  the  contract, 
but  are  in  harmony  with  it.  But  this  is  not  a  case  of  that 
kind.  We  look  in  vain  for  anything  in  the  original  agree- 
ment which,  in  terms  or  by  implication,  authorized  any 
material  change  in  its  provisions  or  conditions.  Hobbs  was 
qualified  to  enter  into  it.  The  conditions  on  which  the  rights 
it  conferred  upon  the  beneficiary  should  be  forfeited  were 
stated,  and  we  think  the  defendant  had  no  right  to  alter  them 
at  will.  The  business  of  a  car-sealer  requires  the  person  who 
follows  it  to  be  about  the  railway  cars,  and  at  times  it  may 
lead  him  into  places  of  danger.  The  business  was  not  hazard- 
ous within  the  meaning  of  the  agreement  when  it  was  made, 
but  if  the  claim  of  appellant  be  true,  it  had  the  power  ta 
declare  it  so  afterwards,  and  to  forfeit  the  agreement  by  so 
doing;  and  yet  the  fact  that  he  was  engaged  in  that  business 
may  have  been  tlie  principal  inducement  for  the  assured  to 
have  entered  into  the  agreement.  It  is  true  that  defendant  is 
a  mutual  association,  and  that  under  its  articles  of  incorpora- 
tion, Hobbs  had  the  right  to  cast  two  votes  at  its  annual  meet- 
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ings;  but  tbat  fact  did  not  make  his  agreement  subject  to 
change  at  the  pleasure  of  the  association.  It  is  said  that  the 
article  under  consideration  imposed  upon  Hobbs  the  observ- 
ance of  no  duty  which  he  was  not  bound  to  observe  before  its 
adoption;  that  it  in  no  way  impaired  any  vested  right;  that  it 
in  no  way  conflicts  with  the  laws  of  the  association  as  they  ex- 
isted at  the  time  he  became  a  member;  that,  as  it  was  made  a 
part  of  the  organic  law  of  the  association,  he  must  be  held  to 
have  assented  thereto;  that  there  is  a  distinction  between  arti- 
cles-of  incorporation  and  by-laws;  and  that  although  vested 
rights  may  not  be  disturbed  by  the  adoption  of  by-laws,  they 
may  be  by  the  adoption  of  articles  of  incorporation,  for  the  rea- 
son that  they  are  adopted,  not  by  the  directors,  but  by  the  mem- 
bers. We  do  not  think  these  claims  of  the  appellant  are  in 
all  respects  well  founded.  As  we  have  already  said,  the  arti- 
cle in  question,  if  applied  to  the  certificate  in  suit,  would  have 
the  effect  to  create  a  new  condition  of  forfeiture  without  the 
consent  of  Hobbs.  As  a  member  of  the  association,  he  may 
have  been  bound  by  the  article  as  applied  to  agreements 
made  after  its  adoption,  but  not  to  the  one  he  had  already 
made.  As  applied  to  that  it  would  destroy  his  vested  right 
to  follow  the  occupation  of  a  car-coupler,  without  defeating 
the  right  of  the  beneficiary  of  the  certificate  to  recover  upon  it, 
Appellant  relies  upon  the  cases  of  Supreme  Commandery  v. 
Ainsworth,  71  Ala.  436,  46  Am,  Rep,  332,  and  Korn  v.  Mut. 
Assur.  Soc,  6  Cranch,  192,  especially  the  former.  But  we 
think  the  first  case  will  be  found,  on  careful  examination,  to 
sustain  the  conclusions  we  have  announced.  The  corporation 
in  that  case  had  issued  a  certificate,  upon  condition  that  the 
person  to  whom  it  was  issued  should  comply  with  the  "  general 
laws  of  the  order  then  in  existence,  or  which  might  thereafter 
be  enacted."  The  certificate  was  accepted  in  writing  by  the 
assured,  subject  to  the  laws  then  in  force,  or  which  might 
thereafter  be  enacted.  The  certificate  recited  on  its  face 
that  any  violation  of  "the  requirements  of  the  laws  now  in 
force,  or  hereafter  enacted,  governing  tiie  order  or  this  class^ 
shall  render  this  certificate  null  and  void."  Also  that  a  con- 
dition, upon  which  the  obligation  of  the  certificate  depends,, 
was  "  the  full  compliance  with  all  the  laws  of  the  order  now 
in  force,  or  that  may  hereafter  be  enacted."  Subsequent  to 
the  issuance  of  the  certificate,  a  law  was  adopted,  by  the  terras 
of  which  a  certificate  of  that  class  was  forfeited,  if  the  mem- 
ber, whether  sane  or  insane,  should  take  his  own  life.     The 
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court  held  that  the  parties  to  the  certificate  intended  that  it 
should  be  subject  to  the  laws  of  the  association  adopted  sub- 
sequent to  its  issue.  But  the  court  said  that  "  a  corporation 
has  no  capacity,  as  the  legisKative  power  from  which  it  derives 
existence  has  no  competency,  by  laws  of  its  own  enactment, 
to  disturb  or  divest  rights  which  it  had  created,  or  to  impair 
the  obligation  of  its  contracts,  or  to  change  its  responsibilities 
to  its  members,  or  to  draw  them  into  new  and  distinct  rela- 
tions." 

In  Korn  v.  Mut.  Assur.  Soc,  6  Cranch,  192,  it  appeared  that 
the  members  of  the  society  had  signed  an  obligation  to  ad- 
here to  the  constitution,  rules,  and  regulations  which  were 
alread}"-  established,  or  which  might  thereafter  be  established. 
We  conclude  that  the  article  adopted  in  November,  1886,  did 
not  become  a  part  of  the  contract  upon  which  this  action  is 
based.  See  Morrison  v.  Wiscorisin  etc.  Ins.  Co.y  59  Wis.  162. 
The  evidence  failed  to  show  that  there  was  any  forfeiture  of 
the  certificate,  and  as  there  was  no  dispute  as  to  the  material 
facts,  the  court  properly  directed  a  verdict  for  the  plaintiflF. 

The  conclusions  announced  make  it  unnecessary  to  decide 
other  questions  discussed  by  counsel. 

The  judgment  of  the  district  court  is  affirmed. 

Life  Insubancb  —  Chanqk  of  OcctrPATiow. — The  word  "ocoupatfon," 
whea  found  in  the  by-laws  or  policies  of  insurance  companies,  has  reference 
to  the  vocation  which  the  insured  is  engaged  in  for  profit,  and  not  as  pre- 
cluding him  from  the  performance  of  acts  and  duties  connected  with  the 
life  of  men  of  all  occupations:  Union  etc.  Accident  Asa'n  v.  Frohard,  134  111* 
228;  23  Am.  St.  Rep.  664,  and  note;  see  note  to  North  American  etc  Ina, 
Co.  V.  Burroughs,  8  Am.  Rep.  218. 

Mutual  Benefit  Societies  —  Changs  or  Br- laws. — Mutual  benefit 
societies  have  the  right  to  alter  or  amend  their  by-laws,  or  enact  others  con- 
sistent with  the  purpose  of  their  organization,  but  they  cannot  so  exercise  this 
right  as  to  repudiate  their  obligations  or  work  a  forfeiture  of  rights  previ* 
•usly  vested  in  their  members:  Wtat  r.  Grand  Lodge,  22  Or.  271;  29  Am. 
8t  Rep.  603. 
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Bowman  v,  Anderson.     Percell,  Intervener. 

[82  Iowa,  210.] 

Possession  or  Rkal  Estate  Constructive  Notice  op  Title,  when.  — 
Actnal  visible  possession  of  real  estate  by  a  tenant  is  constructive  notice 
of  the  title  of  the  landlord.  When,  therefore,  the  person  holding  the 
legal  title  to  a  lot  of  land  in  trust  for  another  person  conveys  the  prop* 
etty  while  it  is  in  the  actual  visible  possession  of  a  tenant  of  the  benefit 
ciary,  the  grantee  takes  with  constructive  notice  of  the  right  and  title 
of  the  beneficiary,  and  of  the  contingent  dower  interest  of  his  wife,  and 
•  person  to  whom  such  grantee  mortgages  the  property,  at  the  time  of 
the  conveyance,  is  aflfected  with  like  notice.  The  mortgagor,  not  being 
an  innocent  purchaser  without  notice,  but  a  purchaser  with  constructive 
notice  of  the  dower  interest,  does  not  acquire  that  interest  by  the  con- 
Teyance,  and  cannot  convey  by  the  mortgage  what  he  does  not  own,  and 
the  mortgagee  is  not  entitled  to  a  foreclosure  of  the  mortgage  as  against 
the  dower  interest. 

Ln  Pendens,  Assignee  of  Mortoaob  CHARaEASLB  with  Notice  of. — 
An  assignee  of  a  mortgage  is  chargeable  with  notice  of  an  action  pend> 
ing  at  the  time  the  assignment  is  made,  and  which  affects  the  interest 
conveyed  by  the  mortgage. 

Action  on  a  promissory  note,  and  for  the  foreclosure  of  a 
mortgage  given  to  secure  it.  The  intervener  claimed  an  in- 
terest in  part  of  the  lands  as  superior  to  the  mortgage.  A 
decree  was  entered  for  the  plaintiflf,  and  the  intervener  ap- 
pealed. 

H.  B.  Hendershot,  and  McNett  and  Tisdale,  for  the  appellant. 

Wilson  and  HinUe,  M.  A.  McCord,  J.  B.  McCoy,  and  W.  O.  R. 
Talley,  for  the  appellees. 

Given,  J.  The  facts  in  this  case  appear  with  but  little  con- 
flict, and  are,  in  substance,  as  follows:  "  On  and  for  some  time 
prior  to  December  13,  1881,  M.  M.  L.  McReynolds  held  the 
legal  title  to  a  certain  undivided  fractional  part  of  the  north- 
west quarter  of  section  23,  township  73,  range  11,  Jefferson 
County,  in  trust  for  his  father,  Solomon  McReynolds.  M.  M.  L. 
McReynolds  sold,  and  on  December  13,  1881,  conveyed,  said 
interest  to  the  defendant.  The  defendant,  having  purchased 
the  other  interest  in  said  land  from  Matilda  Gaston,  did  on 
the  same  day  execute  his  mortgage  thereon,  and  upon  other 
land,  in  which  his  wife  joined,  to  John  N.  Halferty,  to  secure 
his  note  to  Halferty  for  twenty-five  hundred  dollars  for  bor- 
rowed money  due  two  years  after  date,  part,  if  not  all,  of 
which  money  was  paid  to  M.  M.  L.  McReynolds  on  the  pur- 
chase. Solomon  McReynolds  died  July  11,  1882,  leaving 
Eliza  McReynolds,  his  wife,  surviving  him.     On  August  19, 
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1882,  Eliza  McReynolds  commenced  an  action  in  the  circuit 
court  of  Jefferson  County  against  this  defendant,  Andrew  An- 
derson, by  placing  an  original  notice  in  the  hands  of  the  sher- 
iflF  for  service,  and  filing  her  petition  claiming  dower  as  widow 
of  Solomon  McReynolds  in  such  fractional  part  of  said  land. 
The  defendant  Anderson  answered  said  petition,  and  such 
proceedings  were  had  that  on  the  sixth  day  of  February, 
1885,  decree  was  entered  in  favor  of  Eliza  McReynolds  for 
one  third  of  said  fractional  interest  as  dower,  which  decree 
was  affirmed  on  appeal:  McReynolds  v.  Anderson,  69  Iowa, 
208.  On  October  29,  1885,  Eliza  McReynolds  conveyed  her 
interest  in  said  land  to  this  intervener.  On  November  11, 
1882,  John  N.  Halferty,  for  value  received,  assigned  the  note 
and  mortgage  sued  upon,  by  written  indorsemept  thereon,  to 
this  plaintiff.  The  land  in  question  was  all  inclosed  and 
under  cultivation.  Joseph  J.  Burnaugh  was  in  possession 
from  March  1,  1881,  to  March  1,  1882.  Anderson  claims 
that  Burnaugh  was  in  possession  as  tenant  of  Solomon  Mc- 
Reynolds, and  that  he  (Anderson)  took  possession  imme- 
diatety  after  his  purchase,  and  before  the  conveyance  to 
him.  The  weight  of  the  testimony  is  against  these  claims. 
We  are  satisfied  that  Burnaugh  was  in  possession  as  the 
tenant  of  Solomon  McReynolds,  under  a  written  lease  from 
him,  and  that  he  remained  in  the  full  and  exclusive  posses- 
sion until  March  1,  1882. 

We  have  seen  that  Burnaugh  was  in  actual  and  visible 
possession  of  the  entire  farm  as  the  tenant  of  Solomon  Mc- 
Reynolds at  the  time  the  deed  was  made  to  Anderson,  and 
at  the  time  of  the  execution  of  the  mortgage  from  Anderson 
to  the  plaintiff's  assignor,  Halferty.  We  may  add  that  An- 
derson knew  of  Burnaugh's  possession,  but  it  does  not  appear 
that  he  knew  it  was  as  tenant  of  Solomon  McReynolds.  He 
testifies  that  he  understood  he  was  in  possession  as  tenant  of 
M.  M.  L.  McReynolds.  There  is  nothing  to  show  that  Hal- 
ferty had  any  actual  knowledge  as  to  who  was  in  possession, 
or  under  whom.  In  Dickey  v.  Lyon,  19  Iowa,  545,  it  is  held 
that  actual  visible  possession  of  real  estate  by  a  tenant  is  con- 
structive notice  of  the  title  of  the  landlord.  This  case  has 
been  followed  in  Nelson  v.  Wade,  21  Iowa,  49,  and  Phillips  v. 
Blair,  38  Iowa,  649.  Following  these  cases,  we  must  hold 
that  both  Anderson  and  Halferty  had  constructive  notice  of 
the  right  and  title  of  Solomon  McReynolds,  and  of  the  contin- 
gent dower  interests  of  his  wife,  at  the  time  of  the  deed  to 
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Anderson,  and  of  the  mortgage  from  Anderson  to  Halferty. 
It  is  true,  the  title  of  record  was  in  M.  M.  L.  McReynolds,  and 
the  lease  to  Burnaugh  was  not  recorded,  but  it  was  the  pos- 
session, and  not  the  record,  that  put  these  purchasers  upon 
inquiry.  Anderson  was  not,  therefore,  an  innocent  purchaser 
without  notice,  but  a  purchaser  with  constructive  notice  of 
the  dower  interest.  He  did  not  acquire  that  interest  by  th© 
conveyance,  and  certainly  could  not  convey  by  mortgage  what 
he  did  not  own.  Halferty  was  not  an  innocent  purchaser 
without  notice,  and  therefore  took  subject  to  the  contingent 
dower  interest  of  Eliza  McReynolds.  It  follows  from  these 
conclusions  that  Halferty  would  not  be  entitled  to  a  fore- 
closure of  the  mortgage  as  against  the  Interest  in  the  land  now 
owned  by  the  intervener. 

2.  Several  reasons  suggest  themselves  from  the  record  why 
this  plaintiff  is  not  entitled  to  foreclosure  as  against  inter- 
vener's interest.  It  is  not  apparent  why  he  should  be  entitled 
to  any  greater  relief  than  would  be  due  to  his  assignor.  His 
assignor  could  not  transfer  to  him  that  which  he  did  not  own. 
We  have  seen  that  Halferty  did  not  acquire  a  lien  by  his 
mortgage  as  against  the  interest  owned  by  the  intervener,  and 
hence  could  not  assign  the  same. 

It  is  claimed  that  the  plaintiff  had  actual  notice  of  the 
pendency  of  the  action  of  Eliza  McReynolds  against  Andrew 
Anderson  at  the  time  he  took  the  assignment  of  the  note  and 
mortgage.  We  think  the  testimony  fails  to  sustain  this  claim, 
but  does  show  that  that  action  was  pending  at  the  time  the 
plaintiff  took  the  assignment.  The  plaintiff  claims  that  by 
the  assignment  he  acquired  an  interest  in  the  real  estate 
claimed  by  the  intervener.  As  that  assignment  was  taken 
pending  the  action  to  establish  the  dower  interest,  and  was 
against  that  title,  the  plaintiff  was  charged  with  notice  of  the 
action,  and  barred  from  acquiring  any  interest  as  against  the 
plaintiff's  title,  by  the  provisions  of  section  2628  of  the  code. 

The  appellee  contends  that  he  is  indorsee  of  the  note  in 
good  faith  before  maturity,  for  value  and  without  notice  of 
any  defense  thereto,  and  therefore  holds  the  same  free  from 
infirmities  that  might  have  been  urged  against  it  in  the  hands 
of  the  indorser.  The  fault  of  this  position  is  in  assuming  that 
he  took  it  without  notice  of  the  defense  that  is  now  being  urged, 
for,  as  we  have  seen,  he  was  charged  with  notice  of  the  pen- 
dency of  the  action  against  Anderson.  The  appellee  also  insists 
that,  as  there  is  no  defense  to  tlie  note,  and  the  mortgage  is  a 
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mere  incident,  though  inseparable,  and  follows  the  note,  no  de- 
fense can  be  urged  as  against  the  mortgage  that  does  not  go  to 
the  note.  A  single  illustration  will  show  the  fallacy  of  this 
position.  "A  executes  his  note  to  B  for  a  valuable  considera- 
tion, and  gives  a  mortgage  on  lands  belonging  to  C.  B  indorses 
the  note  and  mortgage,  and  the  indorsee  brings  suit  for  judg- 
ment and  foreclosure  against  A,  who  has  no  defense  whatever 
to  tlie  note.  Can  it  be  said  that  C  may  not  protect  his  title 
to  the  mortgaged  premises  by  .showing  that  A  had  no  title  or 
authority  to  mortgage  the  same,  simply  because  he  has  no 
reason  to  urge  why  judgment  should  not  be  entered  on  the 
note  a;5ainst  A? 

3.  Numerous  objections  to  evidence  were  made  by  each 
party,  all  of  which  involved  more  or  less  directly  the  ques- 
tions already  considered,  and  therefore  need  not  be  noticed 
more  in  detail.  The  foregoing  discussion  leads  us  to  the  con- 
■clusion  that  the  decree  of  the  district  court  should  be  reversed 
in  so  far  as  it  holds  plaintiff's  mortgage  superior  to  the  title 
and  interest  of  the  intervener. 

Reversed.  

Vendor  AND  Purchaser—  Possession  of  Realtt  as  Notice  ot  Title.  — 
One  who  purchases  an  estate  in  the  possession  of  another  is  bound  to  inquire 
what  estate  he  holds:  James  v.  Morey,  2  Cow.  246;  14  Am.  Dec.  475;  Hood  v. 
Fahnestock,  1  Pa.  St.  470;  44  Am.  Dec.  147,  and  note.  The  possession  of  a 
tenant  is  notice  to  a  purchaser  of  the  reversion,  of  the  actual  interest  of  the 
tenant,  and  of  the  whole  extent  of  that  interest,  and  he  is  bound  to  admit  every 
<!laim  the  tenant  could  enforce  against  the  vendor:  Chesterman  v.  d'ardner, 
6  Johns.  29;  9  Am.  Dec.  265.  Actual  possession  by  a  beneficiary  of  lands  is 
notice  of  the  trust  to  a  purchaser:  Pritdiard  v.  Brown,  4  N.  H.  397;  17  Am. 
Dec.  431,  and  note.  For  a  general  discussion  of  possession  of  real  estate  as 
notice  of  title,  see  Elliott  v.  Lane,  82  Iowa,  484,  post,  p.  504. 

Lis  Pendens.  —  Notice  of,  on  Whom  BrNoiNO:  See  note  to  Parker  v. 
Connor,  45  Am.  Rep.  187;  extended  note  to  Newman  v.  Chapman,  14  Am. 
Dec.  775,  776.  Lis  pendens  is  constructive  notice  to  purchasers  ot  all  equi- 
ties arising  out  of  the  subject  of  the  litigation:  Lockwood  v.  B  ites,  1  Del. 
€h.  435;  12  Am.  Dec.  121,  an<l  note;  PitckeU  v.  Benjamin,  21  Or.  370; 
Powell  V.  Campbell,  20  Nev.  232;  19  Am.  St.  Rep.  350.  A  purchaser  pen- 
ttente  lite  is  chargeable  with  notice  of  the  allegations  of  a  bill  in  equity  relat- 
ing to  the  subject-matter  of  the  purchase:  Mullanphy  Sav.  Bank  t.  Schott, 
135  111.  655;  25  Am.  St.  Rep.  401,  and  note. 
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Burlington,  Cedar  Rapids,  and  Northern  Rail- 
way Company  v.  Dby. 

[82  Iowa,  312.] 

Batlboads  —  Through  Joint  Rates  Defined. — The  "through  joint  rates" 
required  by  chapter  17  of  the  acts  of  the  twenty-third  general  assembly 
of  Iowa  to  be  established  are  joint  rates  of  charges  for  the  transportation 
of  freight  and  cars  over  a  united  route.  They  consist  of  the  separata 
rates  of  each  separate  road,  and  cover  all  the  charges  for  the  transpor- 
tation over  two  or  more  roads,  as  though  they  constituted  one  road,  th« 
rates  fixed  determining  the  whole  charges. 

Joint  Rates  fob  Transportation  of  Freight,  Statb  has  Power  to  Es- 
tablish. —  A  state  which  has  power  to  fix  the  maximum  charges  for  th© 
transportation  of  freight  by  railroads,  provided  such  charges  shall  not 
be  unreasonable,  has  also  authority  and  power  to  establish  joint  through 
rates,  and  an  act  of  the  legislature  providing  that  all  railway  companies 
within  the  state  shall,  upon  the  demand  of  any  person  interested,  estab- 
lish joint  through  rates  for  the  transportation  of  freight  and  cars  between 
points  on  their  respective  lines  within  the  state,  and  making  it  the  duty 
of  the  board  of  state  railroad  oommis^sioners,  in  case  of  a  railroad  com- 
pany's failure  to  do  so,  to  establish  such  joint  through  rates,  is  not  un- 
constitutional. 

Statute  Providing  for  Transfer  of  Railroad  Cars  not  Unconstitu- 
tional. —  The  custom  of  transferring  cars  from  one  railroad  company  to 
another,  for  the  transportation  of  property  over  more  than  one  railroad, 
without  breaking  bulk,  has  been  praciticed  so  long  as  to  be  recognized  as 
of  the  course  of  business  of  which  the  courts  will  take  judicial  notice,  and 
an  act  of  the  legislature  providing  that  car-load  lots  of  freight  shall  be 
transferred  without  unloading,  unless  done  without  charge  to  the  shipper 
or  receiver  of  such  shipments,  and  making  it  the  d  itv  of  the  state  rail- 
road commissioners  to  aid  t'le  railroad  compan  es  in  the  matter  by  mak- 
ing and  enforcing  proper  rules  for  the  compensation  of  the  companies  for 
the  use  of  the  cars  so  transferred,  and  for  their  ultimate  return,  does 
not  interfere  with  the  constitutional  guaranties  for  the  protection  of  the 
rights  and  property  of  such  companies.  Such  an  enactment  is  a  legiti- 
mate exercise  of  the  legislative  authority  to  regulate  the  performance  of 
duty  by  carriers,  and  to  prescribe  reasonable  charges  for  the  transporta- 
tion of  freight. 

Due  Process  of  Law,  Provided  by  Act  Adthorizinq  Establfshment  of 
Joint  Rates  of  TRAN3PORr.\riON.  — A  statute  co  ifei-rlng  upon  a  state 
board  of  railroad  commissioners  aut'iority  to  establish  joint  through 
rates  for  the  tran-sportation  of  freight,  aft^r  notice  to  the  railroaii  com- 
panies to  be  affected  thereby,  an  I  an  o  iportnaity  to  be  heard,  does  not 
operate  to  deprive  such  r  lilroad  coaipaiiies  of  t'leir  pro,)erty  without 
due  process  of  law.  Sp  cial  proceedings  applicable  to  specified  subject- 
matter,  and  conformable  to  the  rules  requiring  notice  and  the  acquisition 
of  jurisdiction,  and  which  affect  all  persons  alike  whose  property  or 
rights  come  within  the  lawful  scope  of  the  procee  lings,  are  prosecuted 
with  due  process  of  law. 

Rules  of  Evidence  —  Power  of  St  vtk  to  Prescribk  is  All  Proceedin'os. 
—  A  statute  authorizing  railroad  commissioners  to  establish  joint  rates 


478  Burlington  etc.  R'y  Co.  v.  Dby.  [Iowa, 

of  transportation  which  shall  be  regarded  as  prima  facie  reasonable  does 
not  confel  apon  such  commissioners  judicial  fauctions,  bnt  simply  pre- 
scribes a  rule  of  evidence.  It  does  not  prevent  the  companies  from  hav> 
ing  the  acts  of  the  commissioners  in  fixing  rates  of  charges  reviewed  in 
the  courts  of  the  state. 

Attorney's  Fees,  Recovkry  op,  mat  be  Permitted  in  Onb  Class  of  Cases 
AND  Denied  in  Others.  — The  legislature  may  prescribe  rules  permit- 
ting the  recovery  of  attorney's  fees  in  one  olass  of  cases  and  deny  it  in 
all  others.  A  statute  which  permits  the  plaintifif,  in  an  action  against  a 
railroad  company  for  a  violation  of  its  provisions,  to  recover,  in  addition 
to  the  damages  therein  provided  for,  an  attorney's  fee,  confers  no  special 
privilege  prohibited  by  the  constitution,  nor  can  it  be  regarded  as  im- 
posingr  a  penalty  for  exercising  the  right  of  defense. 

Statute  not  Void  for  Uncertainty  when.  — An  amendatory  act  is  not 
void  for  uncertainty  in  not  defining  offenses  for  which  it  imposes  penal- 
ties, when  the  act  which  it  amends  explicitly  deHnes  snch  offenses. 

Fines  not  Excessive  within  Meaning  of  Constitution,  when.  —  A  fine 
of  not  less  than  one  thousand  dollars  nor  more  than  five  thousand  dol- 
lars for  a  first  violation  of  any  of  the  provisions  of  a  statute  providing 
for  the  establishment  of  joint  through  rates  of  transportation  upon  rail- 
roads, and  of  not  less  than  five  thousand  dollars  nor  more  than  ten 
thousand  dollars  for  a  subsequent  violation  thereof,  is  not  excessive 
within  the  meaning  of  the  constitution  of  Iowa. 

Construction  of  Statute.  —  Where  one  statute  ia  amendatory  of  another 
the  two  should  be  read  together,  a^i  1  if  one  construction  gives  effect  to 
the  amendatory  act  while  anot'ner  construction  would  defeat  it,  the  for- 
mer construction  should  be  adopted. 

Statutes  Upheld  unless  Plainly  Unconstitutional.  —  Courts  will 
uphold  statutes  unless  they  are  so  plainly  and  palpably  in  conflict  with 
the  constitution  as  to  leave  no  doubt  or  hesitation  in  the  judicial  mind 
as  to  their  invalidity. 

Demurrer,  Statement  in  Pleading  not  Admitted  by,  when.  —  When  a 
statement  in  a  pleading  demurred  to  is  a  mere  conclusion  based  upon 
another  conclusion,  and  does  not  amount  to  an  allegation  of  facts,  its 
truth  is  not  admitted  by  the  demurrer. 

Dissolution  of  iNjaNorioN  not  in  Discretion  of  Court,  when.  — 
Where  the  dissolution  of  an  injunction  involves  the  determination  of 
questions  of  law  arising  upon  the  face  of  the  petition,  the  supreme  court 
will  not  defer  to  the  discretion  of  the  trial  court  in  refusing  to  dissolve 
the  injunction.  If  it  appears  upon  the  face  of  the  pleadings  that,  as  a 
matter  of  law,  the  injunction  ought  not  to  have  been  granted,  it  will 
dissolve  it. 

Injunction  Dissolved  without  Answer,  when.  —  When  the  issues  raised 
on  a  motion  to  dissolve  an  injunction  are  all  issues  of  law,  and  not  of 
fact,  the  injunction  may  be  dissolved,  although  the  facts  alleged  in  the 
petition  have  not  been  denied  by  answer. 

Justice  and  Policy  of  Statutes  not  Matters  of  Judicial  Considkra- 
tion.  — The  justice  and  policy  of  a  statute  are  not  matters  for  judicial 
consideration.  They  are  for  the  consideration  of  the  legislative  depart- 
ment of  the  government  alone. 

Action  for  an  injunction.     An  injunction  was  allowed  upon 
the  petitif  n  before  it  was  filed.     After  the  filing  of  the  petition 
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the  defendants  moved  to  dissolve.     The  motion  was  overruled, 
and  the  defendants  appealed. 

John  Y.  Stone,  for  the  appellants. 

A.  K.  Tracy,  John  0.  Bills,  A.  E.  Swisher,  T.  S.  Wright,  and 
J.  W.  Bylhe,  for  the  appellee. 

Beck,  C.  J.  1.  In  view  of  the  facts  that  the  motion  to  dis- 
solve the  injunction  operates  as  a  demurrer  to  the  petition,  and 
that  the  decision  thereon  is  for  review  in  this  case,  it  becomes 
necessary  to  set  out  fully  the  pleadings  upon  which  the  de- 
cision was  made.     They  are  as  follows:  — 

"  Petition  in  equity.  Your  petitioner,  the  Burlington, 
Cedar  Rapids,  and  Northern  Railway  Company  of  Iowa,  a 
corporation  duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  Iowa,  complains  and  says:  That  defendants, 
Peter  A.  Dey,  Spencer  Smith,  and  F.  T.  Campbell,  compose 
the  board  of  railroad  commissioners  of  the  state  of  Iowa, 
that  under  and  by  virtue  of  chapter  28  of  the  acts  of  the 
twenty-second  general  assembly,  authority  is  given  to  said 
board  to  fix,  establish,  and  publish  reasonable  maximum 
rates  of  charges  for  the  transportation  of  freight  upon  rail- 
roads within  said  state;  that  a  schedule  of  rates  has  been 
adopted  by  said  board  for  petitioner,  which  was  by  it  duly 
accepted  and  adopted  as  reasonable  and  just. 

"Your  petitioner  would  now  further  show  that  by  the  act 
of  the  twenty-third  general  assembly,  entitled  'An  act  to 
amend  chapter  28  of  the  acts  of  the  twenty-second  general 
assembly,  giving  authority  for  the  making  of  rates  for  trans- 
portation of  freight  and  cars  over  two  or  more  lines  of  railroad 
within  this  state,  and  enlarging  the  powers  and  further  defin- 
ing the  duties  of  the  board  of  railroad  commissioners,'  a  copy 
of  which  act  is  attaclied  hereto  and  made  part  hereof,  it  is 
provided  that  all  railway  companies  doing  business  in  this 
state,  upon  the  demand  of  any  person,  shall  establish  joint 
rates  for  the  transportatioR  of  freight  between  points  on  their 
respective  lines,  and  shall  receive  and  transport  freight  and 
cars  over  such  routes  as  the  shipper  shall  direct.  It  is  further 
provided  by  said  chapter  28  of  the  acts  of  the  twenty-second 
general  assembly,  that  when  the  rates  for  traiisportation 
charges  are  fixed  by  the  board  of  railroad  commissioners,  such 
rates  shall,  in  all  suits  brought  against  any  railroad  company, 
wherein  is  in  any  way  involved  the  charges  of  such  railroad 
for  the  transportation  of  freight,  be  deemed  and  taken  in  all 
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courts  of  this  state  as  prirwi  facie  evidence  that  the  rate  thus 
fixed  is  a  reasonable  and  just  charge  f'.»r  the  transportation  of 
freight  and  cars  upon  such  roads,  and  that  any  greater  charge 
shall  be  deemed  extortion.  And  it  is  further  provided  in 
said  chapter  28  of  the  acts  of  the  twenty-second  general  as- 
sembly, that  for  violating  the  cbarges  or  rates  thus  fixed  by 
the  board,  the  penalty  tlierefor  is  to  forfeit  and  pay  to  the 
state  of  Iowa  not  less  than  one  thousand  dollars  ($1,000)  nor 
more  than  five  thousand  dollars  ($5,000)  for  the  first  offense, 
and  not  less  than  five  thousand  dollars  ($5,000)  nor  more 
than  ten  thousand  dollars  ($10,000)  for  every  subsequent 
offense,  to  be  recovered  in  a  civil  action,  by  ordinary  proceed- 
ings, in  the  name  of  the  state  of  Iowa. 

"  Your  petitioner  would  now  further  inform  your  honor  that 
several  demands  have  been  sent  to  it  under  the  last  act,  or 
joint-rate  law,  demanding  that  it  shall  make  joint  rates  with 
other  railroads,  as  is  in  said  act  contemplated;  that  your 
petitioner  has  refused  to  make  such  joint  rates  upon  such 
requests,  and  still  does  refuse  to  make  such  joint  rates  with 
other  and  distinct  railroads;  that  by  said  last  act  of  the 
legislature  (known  as  the  'joint-rate  act')  it  then  becomes  the 
duty  of  the  board  of  railroad  commissioners,  upon  such  re- 
fusal, and  upon  application  of  any  person,  to  establish  joint 
rates  between  different  and  connecting  roads;  that  said 
board  has  been  bo  requested  by  interested  parties  to  establish 
joint  rates  between  petitioner  and  other  railroads,  and  is  about 
to  so  do  and  promulgate  the  same,  and  such  joint  rates  will 
be  established  and  promulgated,  unless  restrained  by  order  of 
this  court;  thus  subjecting  your  petitioner  to  the  heavy  pen- 
alties referred  to  in  the  event  of  non-complying  with  the  joint 
rates  thus  to  be  established  and  promulgated. 

**  Your  petitioner  now  avers  that  the  act  of  the  legislature 
of  Iowa  known  as  the  'joint-rate  bill,'  a  copy  of  which  is 
attached,  marked  '  Exhibit  A,' is  unconstitutional  and  void, 
and  said  commissioners  have  no  right  or  authority  thereunder 
to  fix  a  joint  rate,  or  promulgate  the  same;  that  said  act 
deprives  your  petitioner  of  its  rights  guaranteed  by  section  9, 
article  1,  of  the  constitution  of  Iowa,  in  that  it  deprives  your 
petitioner  of  its  property,  and  the  right  to  contract,  and  de- 
prives it  of  liberty,  without  due  process  of  law,  and  prevents 
its  acquiring,  possessing,  and  protecting  its  property  as  guar- 
anteed by  section  1  of  article  1  of  the  constitution  of  Iowa, 
and  by  like  powers  of  the  constitution  of  the  United  States; 
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that  if  defendants  are  allowed  and  permitted  to  establish  and 
promulgate  such  joint  rates,  although  the  same  will  be  void 
for  the  reasons  stated,  yet  thereunder  your  petitioner  will  be 
subjected  to  a  multiplicity  of  suits,  by  many  different  persons, 
to  recover  the  penalties  referred  to,  and  otherwise  harassed  by 
vexatious  litigation. 

"To  the  end,  therefore,  that  your  petitioner  may  obtain  the 
relief  to  which  it  is  justly  entitled  in  the  premises,  and  being 
remediless  at  law,  it  now  prays  the  court  to  grant  it  a  tem- 
porary writ  of  injunction,  restraining  defendants,  and  each  of 
them,  and  as  the  board  of  railroad  commissioners,  from  estab- 
lishing and  promulgating  joint  rates  with  it  in  connection  with 
other  railroads,  for  the  shipment  of  freight  and  cars  over  such 
different  railroads,  and  that  upon  a  final  hearing  it  be  ordered 
and  decreed  that  defendants  be  permanently  enjoined  from 
establishing  such  joint  rates.  And  further,  your  petitioner 
prays  for  such  other  and  further  relief  as  may  be  just  and 
equitable." 

*'  Exhibit   A. 

"An  act  to  amend  chapter  28  of  the  acts  of  the  twenty- 
•econd  general  assembly,  giving  authority  for  the  making  of 
rates  for  the  transportation  of  freight  and  cars  over  two  or 
more  lines  of  railroad  within  this  state,  and  enlarging  the 
powers  and  further  defining  the  duties  of  the  board  of  railroad 
commissioners. 

"  Be  it  enacted  by  the  general  assembly  of  the  state  of 
Iowa:  — 

*'  Sec.  1.  That  chapter  28  of  the  acts  of  the  twenty-second 
general  assembly  be,  and  the  same  is  hereby,  amended  as 
follows:  That  said  chapter  28  of  the  twenty-second  general 
assembly  shall  be  construed  to  prohibit  the  making  of  rates 
by  two  or  more  railroad  companies  for  the  transportation  of 
property  over  two  or  more  of  their  respective  lines  of  railroad 
within  this  state,  and  a  less  charge  by  each  of  said  railroad 
companies  for  its  portion  of  such  joint  shipment  than  it  charges 
for  a  shipment  for  the  same  distance  wholly  over  its  own  line 
within  the  state  shall  not  be  considered  a  violation  of  said 
chapter  28  of  the  acts  of  the  twenty-second  general  assembly, 
and  shall  not  render  such  railroad  company  liable  to  any  of 
the  penalties  of  said  act.  But  the  provision  of  this  section 
shall  not  be  construed  to  permft  railway  companies  establish- 
ing joint  rates  to  make,  by  such  joint  rates,  any  unjust  dis- 
crimination between  the  different  shipping  points  or  stations 

AM.  3t.  R«p.,  Vou  XXXL  —31 


482  Burlington  etc.  R'y  Co.  v.  Dey.  [Iowa, 

upon  the  respective  lines  between  which  joint  rates  are  estab- 
lished. Any  such  unjust  discrimination  shall  be  punished 
in  the  manner  and  by  the  same  penalties  provided  in  chapter 
28  of  the  acts  of  the  twenty-second  general  assembly. 

•  Sec.  2.  All  railway  companies  doing  business  in  this 
state  shall,  upon  the  demand  of  any  person  or  persons  inter- 
ested, establish  reasonable  joint  through  rates  for  the  transpor- 
tation of  freight  between  points  on  their  respective  lines  within 
this  state,  and  shall  receive  and  transport  freight  and  cars 
over  such  route  or  routes  as  the  shipper  shall  direct.  Car-load 
lots  shall  be  transferred  without  unloading  from  the  cars  in 
which  such  shipments  were  first  made,  unless  such  unloading 
in  other  cars  shall  be  done  without  charge  therefor  to  the 
shipper  or  receiver  of  such  car-load  lots,  and  such  transfer  be 
made  without  unreasonable  delay;  and  less  than  car-load  lots 
shall  be  transferred  into  the  connecting  railway's  cars  at  cost, 
which  shall  be  included  in  and  made  a  part  of  the  joint  rate 
adopted  by  such  railway  companies,  or  established  as  pro- 
vided by  this  act.  When  shipments  of  freight  to  be  trans- 
ported between  different  points  within  this  state  are  required 
to  be  carried  by  two  or  more  railway  companies  operating  con- 
necting lines,  such  railway  companies  shall  transport  the 
same  at  reasonable  through  rates,  and  shall  at  all  times  give 
the  same  facilities  and  accommodation  to  local  or  state  traffic 
as  they  give  to  interstate  traffic  over  their  lines  of  road. 

"  Sec.  3.  In  the  event  that  said  railway  companies  fail  to 
establish  through  joint  rates,  or  fail  to  establish  and  charge 
reasonable  rates  for  such  through  shipments,  it  shall  be  the 
duty  of  the  board  of  railroad  commissioners,  and  they  are 
hereby  directed,  upon  the  application  of  any  person  or  persons 
interested,  to  establish  joint  rates  for  the  shipment  of  freight 
and  cars  over  the  two  or  more  connecting  lines  of  railroad  in 
this  state;  and  in  the  making  of  such  rates,  and  in  changing 
or  revising  the  same,  they  shall  be  governed,  as  near  as  may 
be,  by  all  the  provisions  of  chapter  28  of  the  acts  of  the 
twenty-second  general  assembly,  and  shall  take  into  considera- 
tion the  average  of  rates  charged  by  said  railway  companies 
for  shipments  within  this  state  or  like  distances  over  their 
respective  lines,  and  rates  charged  by  the  railway  companies 
operating  such  connecting  lines  for  joint  interstate  shipments 
for  like  distances.  The  rates  established  by  the  board  of  rail- 
road commissioners  shall  go  into  effect  within  ten  days  after 
the  same  are  promulgated  by  said  board,  and  from  and  after 
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that  time  the  schedule  of  such  rates  shall  be  prima  facie  evi- 
dence in  all  of  the  courts  of  this  state  of  the  joint  transporta- 
tion of  freight  and  cars  upon  the  railroads  for  which  such 
schedules  have  been  fixed. 

"  Sec.  4.  Before  the  promulgation  of  such  rates  as  provided 
in  section  3  of  this  act,  the  board  of  railroad  commissioners 
shall  notify  the  railroad  companies  interested  in  the  schedule 
of  joint  rates  fixed  by  them,  and  they  shall  give  said  railroad 
companies  a  reasonable  time  thereafter  to  agree  upon  a  divis- 
ion of  the  charges  provided  for  in  such  schedule;  and  in  the 
event  of  the  failure  of  said  railroad  companies  to  agree  upon 
such  a  division,  and  to  notify  the  board  of  such  agreement, 
the  board  of  railroad  commissioners  shall,  after  a  hearing  of 
the  companies  interested,  decide  the  same,  taking  into  consid- 
eration the  value  of  terminal  facilities,  and  all  the  circum- 
stances of  the  haul;  and  the  division  so  determined  by  the 
board  shall,  in  all  controversies  or  suits  between  the  railroad 
companies  interested,  be  -prima  facie  evidence  of  a  just  and 
reasonable  division  of  such  charges. 

"Sec.  5.  Every  unjust  and  unreasonable  charge  for  the 
transportation  of  freight  and  cars  over  two  or  more  railroads 
in  this  state  is  hereby  prohibited,  and  declared  to  be  unlawful, 
and  each  and  every  one  of  the  companies  making  such  un- 
reasonable and  unlawful  charges,  or  otherwise  violating  the 
provisions  of  this  act,  shall  be  punished  as  provided  in  chap- 
ter 28  of  the  acts  of  the  twenty-second  general  assembly  for 
the  making  of  unreasonable  charges  for  the  transportation  of 
freight  and  pars  over  a  single  line  of  railroad  by  a  single  rail- 
road company. 

"  Sec.  6.  This  act,  being  deemed  of  immediate  importance, 
shall  take  effect  and  be  in  force  from  and  after  its  publication 
in  the  Iowa  State  Register  and  the  Des  Moines  Leader,  news- 
paper published  in  the  city  of  Des  Moines,  Iowa." 

Upon  the  presentation  of  the  motion  to  dissolve  the  injunc- 
tion, the  plaintiff  filed  the  following  amendment  to  the  peti- 
tion :  — 

"Your  petitioner,  by  way  of  amendment  to  the  original  bill 
filed  in  this  cause,  further  avers:  — 

"1.  That  said  act  known  and  referred  to  as  the  'joint-rate 
bill,'  and  the  act  of  which  it  is  amendatory,  are  unconstitu- 
tional and  void,  in  this:  that  under  said  acts  your  petitioner 
is  denied  the  right  of  a  jury  trial,  and  denied  due  process  of 
law,  in  the  protection  and  preservation  of  its  property,  as  guar- 
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anteed  by  the  ninth  section  of  article  1  of  the  constitution  of 
the  state  of  Iowa;  that  its  property,  or  the  use  thereof,  is  taken 
without  its  consent,  and  without  just  compensation,  for  pri- 
vate and  public  purposes,  and  that  its  right  of  appeal  is  so 
tampered  with  as  to  make  that  right  ineffectual;  that  in  the 
enforcement  of  any  order  promulgated  by  said  railroad  com- 
missioners, all  distinction  between  law  and  equitable  actions 
is  abolished  by  said  acts,  all  of  which  is  in  direct  violation  of 
the  sixth  section  of  article  5  of  the  constitution  of  the  state  of 
Iowa,  and  which  deprives  petitioner  of  that  due  process  of  law 
therein  guaranteed. 

"  2.  That  said  acts  are  violative  of  section  8,  article  1,  of 
the  constitution  of  the  United  States,  in  that  it  is  a  regulation 
of  commerce  among  the  several  states. 

"  3.  That  said  acts  are  void  and  unconstitutional,  because 
they  violate  section  17  of  article  1  of  the  constitution  of  Iowa, 
by  imposing  excessive  fines  and  unusual  punishment. 

"4.  That  said  acts  are  void  and  inoperative,  because  they 
fail  to  describe  or  define  the  offenses  for  which  the  extraordi- 
nary penalties  are  imposed,  and  impose  penalties,  by  way  of 
attorney's  fees,  upon  railroad  companies  for  making  any  de- 
fense to  actions  brought  under  said  acts. 

"  5.  That  said  joint-rate  act  is  violative  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  in  that 
it  abridges  the  privileges  or  immunities  of  your  petitioner  as 
a  citizen,  denies  it  equal  protection  of  the  laws,  and  deprives 
it  of  its  property  and  the  use  thereof,  without  just  compensa- 
tion or  due  process  of  law;  that  by  said  acts  your  petitioner 
is  denied  the  right  and  liberty  of  contracting  with  reference 
to  its  business,  and  thus  is  its  property  taken  from  it  without 
its  consent,  and  it  is  compelled  to  enter  into  involuntary, 
unreasonable,  and  unprofitable  contracts  with  other  railroad 
companies  at  the  instance  of  third  parties,  compelling  the 
operation  of  its  road  at  a  loss;  that  in  the  matter  of  fixing 
the  joint  rates  contemplated  in  said  statute,  your  petitioner  is 
not  notified  of  the  time  or  place  when  the  same  are  to  be  fixed 
by  defendants,  nor  given  any  opportunity  to  object  to  the 
making  of  such  rates,  or  to  show  the  unreasonableness  of  the 
same;  that  under  said  statute,  the  joint  rates,  as  thus  fixed 
by  defendants,  are  final  and  absolute,  and  thus  is  your  peti- 
tioner deprived  of  its  property  and  the  use  thereof,  without 
due  process  of  law,  and  deprived  of  making  reasonable  and 
lawful  contracts  and  profits  as  other  citizens  are  permitted  to 
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^o,  and  hence  it  is  denied  that  equal  protection  of  the  law 
guaranteed  by  the  constitution  of  the  United  States. 

"Wherefore  your  petitioner  prays  that  the  temporary  writ 
of  injunction  issued  herein  may  be  continued  until  the  final 
hearing  of  this  cause,  and  that  upon  such  final  hearing  said 
injunction  may  be  made  perpetual;  and  your  petitioner  prays 
for  such  other  and  further  relief  as  may  be  deemed  equitable 
in  the  premises." 

The  motion  to  dissolve  the  injunction  is  based  upon  the 
ground  that  the  statutes  assailed  are  in  harmony  with  the 
■constitution;  that  the  petition  does  not  show  that  the  plaintiff 
is  entitled  to  the  relief  prayed  for  in  the  petition;  and  that 
the  district  court  has  no  jurisdiction  in  the  cause,  for  the  rea- 
son that  it  is,  in  fact,  an  action  against  the  state,  and  it  is 
not  shown  that  the  state  had  authorized  or  consented  to  the 
bringing  of  the  suit.  Chapter  28,  acts  twenty-second  general 
assembly,  which  is  amended  by  chapter  17,  acts  twenty-third 
general  assembly,  contains  many  sections.  They  need  not  be 
eet  out,  except  such  as  are  brought  in  question  or  assailed  in 
the  argument  of  counsel.  They  will  be  cited  or  quoted  in  the 
discussion  of  the  questions  raised  thereon. 

2.  The  original  act  authorizing  rates  of  charges  to  be  fixed 
by  the  railroad  commissioners  (chapter  28,  acts  twenty-second 
general  assembly)  contains  this  provision:  — 

"Sec.  17.  The  board  of  railroad  commissioners  of  this 
etate  are  hereby  empowered  and  directed  to  make,  for  each  of 
the  railroad  corporations  doing  business  in  this  state,  as  soon 
as  practicable,  a  schedule  of  reasonable  maximum  rates  of 
charges  for  the  transportation  of  freight  and  cars  on  each  of 
said  railroads,  and  said  power  to  make  schedules  shall  in- 
clude the  power  of  classification  of  all  such  freights;  and  it 
shall  be  the  duty  of  said  commissioners  to  make  such  claosi- 
fications;  provided,  that  the  said  rates  of  charges  to  be  so 
fixed  by  said  commissioners  shall  not,  in  any  case,  exceed 
the  rates  which  are  or  may  hereafter  be  established  by  law; 
and  said  schedules  so  made  by  said  commissioners  shall,  in 
all  suits  brought  against  any  of  such  railroad  cor[K)rations, 
wherein  is  in  any  way  involved  the  charges  of  any  such  rail- 
road corporation  for  the  transportation  of  any  freight  or  cars, 
or  unjust  discrimination  in  relation  thereto,  be  deemed  and 
taken  in  all  courts  of  this  state  as  prima  facie  evidence  that 
the  rates  therein  fixed  are  reasonable  and  just  maximun) 
rates  of  charges   for  the  transportation  of  freight  and  cars 
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upon  the  railroads  for  which  said  schedules  may  have  been 
respectively  prepared.  Said  commissioners  shall,  from  time 
to  time,  and  as  often  as  circumstances  may  require,  change 
and  revise  said  schedules,  subject  to  the  same  provision  that 
the  rates  fixed  are  not  to  be  higher  than  now  or  hereafter 
established  by  law.  When  any  schedule  shall  have  been 
made  or  revised  as  aforesaid,  it  shall  be  the  duty  of  said  com- 
missioners to  cause  notice  thereof  to  be  published  for  two  suc- 
cessive weeks  in  some  public  newspaper  published  in  the  city 
of  Des  Moines,  in  this  state,  which  notice  shall  state  the  date 
of  the  taking  effect  of  said  schedule,  and  said  schedule  shall 
take  effect  at  the  time  so  stated  in  such  notice,  and  a  printed 
copy  of  said  revised  schedule  shall  be  conspicuously  posted 
by  such  common  carrier  in  each  freight-office  and  passenger 
depot  upon  its  line  or  lines.  All  such  schedules  so  made 
shall  be  received  and  held  in  all  such  suits  &s  prima  facie  the 
schedule  of  said  commissioners,  without  further  proof  than 
the  production  of  the  schedule  desired  to  be  used  as  evidence, 
with  a  certificate  of  said  railroad  commissioners  that  the  same 
is  a  true  copy  of  the  schedule  prepared  by  them  for  the  rail- 
road company  or  corporation  therein  named,  and  that  notice 
of  making  the  same  has  been  published  as  required  by  law; 
provided,  that  before  finally  fixing  and  deciding  what  the 
original  maximum  rates  and  classification  shall  be,  it  shall 
be  the  duty  of  the  railroad  commissioners  to  publish  ten  days* 
notice  in  two  daily  papers  published  in  Des  Moines,  setting 
forth  in  such  notice  that,  at  a  certain  time  and  place,  they 
will  proceed  to  fix  and  determine  such  maximum  rates  and 
classification,  and  they  shall,  at  such  time  and  place,  and  as 
soon  as  practicable,  afford  to  any  person,  firm,  corporation,  or 
common  carrier  who  may  desire  it,  an  opportunity  to  make 
an  explanation  or  showing,  or  to  furnish  information  to  said 
conifiiissioners  on  the  subject  of  determining  and  fixing  such 
maximum  rates  and  classification;  and  in  any  event,  the 
original  schedule  of  rates  and  classification  of  freights,  on  all 
lines  of  railroads  in  Iowa,  shall  be  fixed  and  go  into  effect 
within  sixty  days  from  the  taking  effect  of  this  act." 

It  will  be  observed,  upon  consideration  of  the  plaintiflF'ft 
petition,  that  the  threatened  injury  which  it  seeks  to  avert  by 
the  injunction  in  this  case  is  the  establishing,  promulgating, 
and  enforcing  of  what  in  the  petition  are  called  "joint  rate* 
between  petitioner  and  other  railroads."  It  is  important  that 
we  determine,  at  the  door  of  this  discussion,  what  are  these 
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"joint  rates  "  the  fear  of  which  is  the  ground  of  the  plaintiff's 
action.  Section  2  of  the  statute  above  quoted  provides  that 
"all  railroad  companies  doing  business  in  this  state  shall, 
upon  demand  of  any  person  or  persons  interested,  establish 
reasonable  joint  through  rates  for  the  transportation  of  freight 
between  points  upon  their  respective  lines  within  the  state." 
Section  3  of  the  same  statute  provides  that  "  in  the  event  said 
railway  companies  fail  to  establish  through  joint  rates,  or  fail 
to  establish  reasonable  rates  for  such  through  shipments,  it 
shall  be  the  duty  of  the  board  of  railroad  commissioners,  and 
they  are  hereby  directed,  upon  application  of  any  person  or 
persons  interested,  to  establish  joint  rates  for  the  shipment  of 
freight  and  cars  over  two  or  more  lines  of  railroads  in  this 
state."  This  statute  requires  the  railroad  companies  to  es- 
tablish "  through  joint  rates,"  and  in  default  thereof  the  rail- 
road commissioners  are  directed  to  establish  such  rates.  It 
is  plain  that  the  rates  required  are  joint  rates  of  charges  for 
the  transportation  of  freight  and  cars.  See  section  17,  chapter 
28,  acts  of  the  twenty-second  general  assembly,  above  quoted. 
And  it  is  equally  plain  that  the  joint  rates  of  charges  cover  all 
the  charges  for  the  transportation  over  two  or  more  roads,  as 
though  they  constituted  one  road,  the  rates  fixed  determining 
the  whole  charges.  It  is  also  plain  that  these  joint  rates  consist 
of  the  separate  rates  of  each  separate  road.  As  their  services  in 
the  transportation  of  the  freight  or  cars  are  not  always  equal, 
because  of  differences  in  the  distances  of  transportation,  and  for 
others  reasons,  the  reasonable  charges  which  each  ought  to 
make  cannot  be  equal.  It  will  be  seen  at  once  that  the  rail- 
road companies,  or  the  railroad  commissioners,  when  estab- 
lishing joint  through  rates,  must  establish  a  rate  for  each  road, 
which,  when  united,  will  be  *' the  joint  through  rates."  This 
is  an  obvious  construction  of  the  statute  demanded  by  its  lan- 
guage, "through  joint  rates"  (plural),  which  the  railroad 
companies  and  the  railroad  commissioners  are  required  to 
establish. 

3.  The  establishing  of  "through  joint  rates  "is  the  only 
duty  to  be  exercised  in  the  discharge  of  the  power  conferred 
upon  the  railroad  commissioners  by  the  sections  of  the  statute 
just  cited,  which  are  the  occasion  of  plaintiff's  fears  of  inter- 
ference with  its  rights,  whereon  this  action  is  founded.  The 
plaintiff  does  not  allege  any  other  ground  of  action  than  the 
threatened  establishing  of  "through  joint  rates."  No  other 
objections  to  the  statutes  in  question,  pertaining  to  railroads 
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and  rates  and  joint  rates,  are  made  in  the  petition;  none  other 
are  before  us  for  conBideration.  It  will  be  here  seen  that  the 
statutes  under  consideration  in  no  way  affect  the  duty,  obli- 
gations, or  rights  of  the  plaintiff  as  a  common  carrier,  further 
than  is  done  by  the  regulation  of  rates  of  charges.  The  law 
relating  to  the  receipts  and  delivery  of  freight  to  connecting 
lines,  and  the  obligations  and  rights  of  consignors  and  con- 
signees, and  of  the  railroads,  growing  out  of  the  relations 
arising  when  such  connecting  lines  exist,  are  not  modified, 
restricted,  nor  in  any  way  aflFected  by  these  statutes.  In 
short,  the  duty  of  the  railroad  companies,  as  to  rates  and 
joint  rates,  is  alone  affected  and  regulated  by  these  statutes. 
These  conclusions  will  be  again  brought  to  mind  in  the 
further  consideration  of  the  case. 

4.  The  considerations  just  expressed  lead  to  the  conclusion 
that  the  power  and  authority  vested  in  the  state,  under  which 
rates  of  charges  for  the  transportation  of  freight  by  railroads 
are  regulated,  may  be  exercised  to  establish  what  are  called 
"joint  through  rates."  That  the  state  may  fix  the  maximum 
charges  for  the  transportation  of  freight  by  railroads,  which 
shall  not  be  unreasonable,  is  not  disputed  in  this  case.  It 
has  been  so  decided  by  the  United  States  supreme  court,  and 
the  doctrine  has  been  recognized  by  this  court:  Chicago  etc, 
R.  R.  Co.  V.  Iowa,  94  U.  S.  155.  In  our  opinion,  no  facts  or 
distinctions  in  principle  exist  which  deprive  the  state  of  au- 
thority and  power  to  establish  "joint  through  rates,"  while  it 
may,  in  the  exercise  of  its  constitutional  authority,  fix  rates 
of  freight  charges  for  each  separate  railroad.  When  rates, 
not  joint,  are  fixed,  the  maximum  charges  for  specified  dis- 
tances, or  per  mile,  are  determined  for  each  separate  railroad, 
as  shown  by  this  illustration:  Freight  is  shipped  from  Cedar 
Rapids  to  Davenport  by  the  Burlington,  Cedar  Rapids,  and 
Northern,  and  the  Chicago,  Rock  Island,  and  Pacific  railroads. 
The  rate  of  freight  charges  is  fixed  by  the  state  from  Cedar 
Rapids  to  West  Liberty,  and  a  separate  rate  from  West  Lib- 
erty to  Davenport.  Now,  here  are  two  separate  rates,  —  a 
rate  for  each  road.  It  is  not  doubted  that  the  state  may  fix 
these  rates,  and  when  that  is  done,  the  charges  for  through 
shipments  from  Cedar  Rapids  to  Davenport  is  the  sum  of  the 
separate  rates.  The  state,  in  the  exercise  of  its  authority,  in 
accord  with  legislative  wisdom,  may  discover  that  these  sepa- 
rate rates,  when  united,  are  too  small  to  compensate  the  car- 
rier, or  too  large  to  do  justice  to  the  shipper;  that  justice 
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demands  such  modification  of  these  separate  charges  that  the 
sura  thereof  will  be  reasonable  and  just,  both  as  to  the  rail- 
road companies  and  the  shippers.  Thereupon  the  state,  for 
"through  shipments"  over  the  two  roads,  fixes  rates  of  charges 
for  each  road.  The  sum  thereof,  united,  constitutes  the  law- 
ful charge  for  freight  between  Cedar  Rapids  and  Davenport. 
It  clearly  appears  that  the  thing  done  in  the  one  case  is  the 
same  as  in  the  other.  It  is  simply  the  fixing  of  the  rate  to  be 
charged  by  each  road.  No  reason  can  be  given  why  the  state 
should  not  fix  separate  rates  which  should  apply  to  the 
through  shipments  between  stations  of  different  roads.  The 
authority  which  will  authorize  the  fixing  of  rates  for  each 
road  may  be  exercised,  when  there  shall  be  through  ship- 
ments over  separate  roads,  to  enlarge  or  restrict  such  sepa- 
rate rates,  in  order  to  attain  the  ends  of  justice.  It  will  clearly 
be  seen  that  the  words  "  through  joint  rates"  simply  mean 
rates  which  shall  be  just  and  reasonable  charges  for  the  trans- 
portation over  the  united  route.  As  we  have  said,  these  united 
charges  must  be  so  apportioned  to  the  separate  roads  that  each 
shall  receive  a  just  and  reasonable  part  of  the  joint  charge. 
If  the  joint  rate  is  fixed  by  the  railroad  companies,  they  will 
determine  the  part  each  shall  receive.  This  will  be  done  by 
the  railroad  commissioners,  in  case  the  railroad  companies 
fail  to  fix  joint  rates;  and  the  commissioners  will  consider 
matters  and  circumstances  which  should  affect  the  division: 
Acts  23d  Gen.  Assem.,  c.  17,  sec.  4. 

5.  The  arranging  of  what  is  called  "joint  through  rates" 
is  not  a  thing  that  is  new  in  the  business  of  railroad  trans- 
portation. The  current  history  of  the  country  discloses  the 
existence  of  the  practice  among  railroads  to  make  through 
shipments  of  freight  without  change  of  cars.  Nor  is  this 
practice  of  recent  origin.  It  has  existed  whenever  the  busi- 
ness of  the  roads  demanded  it.  Expedition  and  economy  in 
transportation  induced  contracts  and  arrangements  for  through 
shipments  between  points  on  connecting  roads.  It  may  be 
that  in  some  cases  the  managers  of  the  roads  refused  or  failed 
to  enter  into  such  arrangements  or  contracts,  and  it  may  be 
that  in  other  cases  the  business  of  the  roads  has  not  been 
managed  wholly  in  accord  with  the  best  interests  of  the  cor- 
porations owning  them,  and  with  the  requirements  of  the  law. 
But  such  failure  of  duty  does  not  establish  the  right  to  be  ex- 
empt therefrom.  Surely,  the  course  of  business  which  has 
beea  found,  by  experience  of  railroad  management,  to  be  pro- 
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motive  of  economical  transportation  and  increase  of  business, 
thereby  promoting  the  interest  of  the  owners  of  the  railroads 
and  the  shippers,  ought  to  be  pursued;  and  if  the  railroad 
management  fail  or  refuse  to  pursue  it,  the  state,  as  it  has 
done  in  the  statutes  under  consideration,  ought  to  require  it 
to  be  pursued.  This  the  state  can  do  under  the  authority  it 
possesses  to  regulate  and  control  carriers,  and  provide  maxi- 
mum freight  charges. 

It  will  be  observed  that  section  3  of  the  statute  above 
quoted,  providing  for  joint  through  rates,  contemplates  the 
practice  of  through  shipments,  so  long  existing,  and  requires 
the  railroad  commissioners  to  consider  the  charges  made  for 
joint  interstate  shipments,  and  the  rates  charged  by  the  rail- 
road companies  for  shipments  within  the  state.  The  purpose 
of  the  statute  is  to  secure  just  and  reasonable  rates  for  the 
shippers  of  this  state,  and  it  directs  that  the  practice  and 
course  of  business  of  the  railroads  shall  be  considered  in  fix- 
ing such  rates.  It  cannot  be  that  the  statute  in  question  will 
operate  to  the  denial  of  just  compensation  to  the  railroad  cor- 
porations for  the  transportation  of  property.  It  provides  that 
joint  rates  fixed  under  the  statutes  shall  be  reasonable.  The 
railroad  commissioners,  it  will  be  presumed,  will  rightly  dis- 
charge their  duties,  and  will  fix  reasonable  and  just  "joint 
through  rates."  If  these  officers  fail  in  their  duty,  from  errors 
of  judgment  or  from  other  causes,  the  railroads  may  cause 
their  action  to  be  reviewed  and  corrected. 

6.  Objections  to  the  statutes  are  urged  in  the  following  lan- 
guage: "We  contend,  therefore,  that  the  law  seeks  to  compel: 
1.  That  two  or  more  companies  shall  enter  involuntarily  into 
contract  relations  with  each  other  at  the  demand  of  a  third 
person;  2.  That  one  company  shall  surrender  its  cars  to  the 
possession  of  another,  or  unload  the  contents,  without  compen- 
sation; 3.  That  at  the  demand  of  a  third  person,  companies 
shall  not  only  part  with  the  possession  of  their  cars,  with  no 
provision  in  the  law  as  to  their  return  or  compensation  for 
their  use,  but  shall  accept  cars  of  other  companies,  and  carry 
the  same  over  its  lines  without  any  provision  for  compensa- 
tion." 

The  statement  of  facts  in  this  position  is  not  wholly  cor- 
rect. It  is  not  correct  that  railroad  companies  are,  under  the 
statute,  compelled  to  enter  involuntarily  into  contract  relations 
with  each  other.  It  is  true  that  the  statute  requires  them  to 
enter  into  the  contract  for  joint  rates,  thus  imposing  upon 
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them  the  duty  so  to  do;  but  it  does  not  provide  for  enforcing 
the  duty  by  proceedings  recognizing  a  contract  between  the 
parties,  if  that,  indeed,  could  be  done;  nor  does  it  provide  for 
penalties  or  forfeitures  for  failure  to  discharge  the  duty.  It 
simply  provides  that,  in  case  of  failure  to  adopt  joint  rates 
by  the  companies,  the  railroad  commissioners  shall  prescribe 
them,  and  the  companies  shall  not  be  permitted  to  charge 
more.  In  that  case,  the  charges  are  not  made  by  the  com- 
panies under  a  contract,  but  pursuant  to  a  duty  and  obligation 
imposed  by  law.  It  is  not  necessary,  in  order  to  support  an 
action  against  a  railroad  company  for  failure  to  fix  joint  rates, 
to  hold  that  it  is  bound  by  an  obligation  as  of  a  contract.  Its 
liability  arises  by  reason  of  its  failure  to  perform  a  duty  im- 
posed by  law.  The  statute,  in  its  principle  and  its  effect  in 
this  regard,  is  not  difiFerent  from  other  rules  of  the  law  appli- 
cable to  common  carriers,  which  hold  them  liable  for  failure 
to  receive  property  for  transportation.  In  both  cases  the  car- 
rier is  liable  for  the  non-performance  of  duty. 

7.  The  course  of  business  of  railroad  companies,  originating 
in  the  wants  and  demands  of  commerce,  requires  the  cars  of 
one  company  to  be  delivered  to  another  for  transportation.  It 
is  presumed  that  rules  relating  to  compensation  for  the  cars 
transported  are  settled  by  agreement,  or  under  rules  recog- 
nized and  prevailing  in  the  business  of  transportation  by  rail- 
roads. At  all  events,  the  law  provides  rules  under  which 
this  matter  of  compensation  may  be  settled.  It  is  competent 
for  the  railroad  commissioners,  if  it  be  necessary,  to  impose 
rules  touching  this  matter,  in  order  to  aid  the  railroad  com- 
panies to  perform  the  duty  imposed  by  the  statute  to  provide 
for  joint  rates,  or  to  require  or  enforce  the  performance  of  that 
duty.  The  fact  that  the  transfer  of  cars  from  one  company 
to  another,  for  the  transportation  of  property  over  more  than 
one  railroad  without  breaking  bulk,  has  been  practiced  so 
long  as  to  be  recognized  as  of  the  course  of  business  of  which 
we  will  take  judicial  notice  {Peoria  etc.  Ry  Co.  v.  Chicago  etc. 
R'y  Co.,  109  111.  135;  50  Am.  Rep.  605),  is  a  complete  answer 
to  the  complaints  made  in  the  objections  under  consideration. 
Surely,  a  course  of  business  so  long  pursued,  and  so  exten- 
sively prevailing,  and  demanded  by  the  commerce  of  this 
country,  cannot,  when  recognized  and  required  by  statute, 
become  so  objectionable  in  principle,  so  oppressive  in  opera- 
tion, as  to  require  the  statute  to  be  declared  unconstitutional. 
A  railroad   company,  as  a  common   carrier,   is  required   to 
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receive  and  transport  freight  offered  to  it  for  transportation. 
The  reasons  upon  which  this  rule  is  founded  impose  upon  it 
the  obligation  to  haul  cars  of  other  companies  brought  to  it 
for  transportation  over  its  own  road:  Peoria  etc.  R'y  Co.  v. 
Chicago  etc.  R'y  Co.,  109  111.  135;  50  Am.  Rep.  605.  Ah  the 
course  of  business  of  the  railroad  companies  and  the  rules  of 
law  require  them  to  transport  the  cars  of  other  companies, 
surely  a  statute  prescribing  and  enforcing  the  duty  thus  im- 
posed cannot  be  regarded  as  interfering  with  the  constitutional 
guaranties  for  the  protection  of  the  rights  and  property  of 
43uch  companies.  The  statute  under  consideration  provides 
that  freight  in  car-load  quantities  may  be  transferred,  instead 
of  going  through  to  destination  without  change  of  cars,  the 
cost  of  unloading  being  paid  by  the  company  making  it:  Acts 
23d  Gen.  Assera.,  c.  17,  sec.  2.  This  provision  is  intended  to 
excuse  the  duty  to  transfer  cars  upon  payment  of  costs  of  un- 
loading, and  is  enacted  in  the  exercise  of  legislative  authority, 
to  regulate  the  performance  of  duty  by  carriers,  and  prescribe 
reasonable  charges  for  the  transportation  of  freight. 

8.  Counsel  for  the  plaintifiF  maintain,  upon  many  grounds, 
that  the  statutes  in  question  are  in  conflict  with  both  the  state 
and  federal  constitutions.  It  is  first  urged  that  they  impair 
the  obligation  of  the  contract  arising  under  the  plaintiff's 
charter.  It  has  been  held  by  the  United  States  supreme 
court  that  railroad  corporations  are  "subject  to  legislative 
control  as  to  the  rates  of  fare  and  freight,  unless  protected  by 
their  charters":  Chicago  etc.  R.  R.  Co.  v.  Iowa,  94  U.  S.  155. 
This  doctrine  is  recognized  by  this  court.  The  authority  of 
the  state  to  control  rates  of  freight  charges  made  by  railroad 
companies  is  not  restricted  so  that  it  cannot  be  exercised  in 
fixing  the  rates  to  be  charged  by  connecting  roads,  which  are 
called  in  the  statute  "joint  through  rates."  Joint  rates,  as 
explained  heretofore  in  this  opinion,  are  simply  the  sum  of 
separate  rates  of  the  respective  roads.  The  railroad  commis- 
sioners in  fixing  joint  rates,  under  authority  of  the  state,  may 
make  just  and  reasonable  orders  for  the  return  of  cars,  and 
for  compensation  for  their  use,  or  for  hauling  them,  and  they 
will  consider  these  matters  in  fixing  the  separate  rates  which 
together  make  the  joint  rate.  The  constitutional  objection  in 
this  point  demands  no  further  consideration.  f 

9.  It  is  urged  by  the  plaintiff's  counsel  that  the  statute  is  | 
in  conflict  with  the  fourteenth  amendment  of  the  constitution  i 
of  the  United  States,  "in  that,  without  due  process  of  law, 
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and  without  just  compensation,  it  takes  away  from  the  cor- 
porators funds  invested  by  them  upon  certain  specified  trusts, 
and  applies  these  funds  to  uses  to  which  the  owners  never  con- 
sented." We  understand  this  objection,  in  effect,  to  be  this: 
that  by  the  statute  the  plaintiff  or  its  stockholders  are  de- 
prived of  property  without  due  process  of  law.  The  power  of 
the  state  is  exercised  through  designated  officers,  the  railroad 
commissioners,  by  proceedings  specially  provided  to  enforce 
the  authority  of  the  state.  They  are  designated  by  the  code 
special  proceedings,  in  which  rights  may  be  established  and 
remedies  enforced,  and  are  pursued  in  many  cases:  Code,  sec. 
2504.  Railroad  corporations  acquire  lands  to  be  occupied 
by  their  roads  by  special  proceedings.  Surely,  the  same 
character  of  proceedings  may  be  invoked  to  enforce  the  per- 
formance by  them  of  lawfully  imposed  duty.  The  proceed- 
ings provide  for  notice  to  the  railroad  companies,  and  that 
they  shall  be  heard  in  regard  to  the  questions  of  joint  rates: 
Acts  23d  Gen.  Assem.,  c.  17,  sec.  4.  It  is  a  mistake  to  sup- 
pose that  "  due  process  of  law  "  is  found  only  in  law  or  chan- 
cery actions.  Special  proceedings,  applicable  to  specified 
subject-matter,  and  conformable  to  the  rules  requiring  notice 
and  the  acquisition  of  jurisdiction,  and  which  affect  all  per- 
sons alike,  whose  property  or  rights  come  within  the  lawful 
scope  of  the  proceedings,  are  prosecuted  with  "due  process  of 
law":  6  Am.  &  Eng.  Ency.  of  Law,  tit.  Due  Process  of  Law. 
The  statutes  are  designed  to  prevent  railroad  corporations 
from  charging  unreasonable  rates  for  the  transportation  of 
property.  Surely,  it  cannot  be  claimed  that  they  are  deprived 
of  property  and  property  rights  by  restrictions  against  unrea- 
sonable charges. 

In  this  connection  counsel  repeat  objections  founded  upon 
what  they  term  "  enforced  contractual  relations  "  between  the 
railroad  companies.  We  have  shown  that  these  joint  through 
rates  are  often  agreed  upon  by  the  railroad  companies.  They 
determine,  in  the  common  course  of  business,  the  division  of 
charges,  and  where  and  to  whom  they  shall  be  paid.  Under 
the  statute  in  question,  it  is  made  the  duty  of  the  railroad 
companies  to  establish  joint  through  rates.  If  they  fail  to 
perform  the  duty,  the  railroad  commissioners  will  establish 
the  rates  as  they  should  have  done,  and  will  do  just  as  they 
should  have  done  and  could  have  done,  —  prescribe  the  time 
and  place  of  payment,  and  the  division  of  charges.  There 
will  be  no  more  difficulty  in  obeying  the  requirements  of  the 
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railroad  commission  than  in  performing  their  own  agreements 
for  joint  through  rates,  entered  into  in  the  course  of  their  busi- 
ness. It  is  plain  that  the  rights  of  the  plaintifiF  will  not  be  in- 
vaded under  this  statute,  and  it  will  suffer  no  oppression. 

10.  It  is  argued  that  the  statutes  are  void  for  the  reason  the 
railroad  commissioners  are  not  a  judicial  body,  and  ought  not 
to  be  permitted  to  fix  rates  which  shall  be  regarded  as  prima 
facie  reasonable.  The  question  of  the  reasonableness  of  the 
rates,  it  is  argued,  ought  to  be  judicially  determined;  and 
eo  it  can  be  if  the  action  of  the  commission  is  not  satisfactory 
to  the  railroad  company.  The  provision  of  the  statute  that 
the  rates  fixed  by  the  commissioners  shall  be  regarded  as 
prima  facie  reasonable  is  not  of  an  unusual  character,  and 
was  enacted  in  the  exercise  of  the  undoubted  power  of  the 
Btate  to  prescribe  rules  of  evidence  in  all  proceedings  under 
the  laws  of  the  state.  The  law  presumes  the  acts  of  officers 
of  the  state  to  be  rightly  done,  and  gives  them  faith  accord- 
ingly. This  rule  is  not  unlike  the  provision  of  the  statute 
complained  of  by  the  plaintiff.  The  courts  of  law  and  chan- 
cery are  open  to  the  railroad  corporations  for  proceedings  to 
review  the  acts  of  the  commissioners  in  fixing  rates  of  charges. 

11.  It  is  urged  that  the  statutes  are  in  conflict  with  section 
8,  article  1,  of  the  constitution  of  the  United  States,  in  that  it 
is  an  attempt  to  regulate  commerce  between  the  states.  The 
position  is  based  upon  these  alleged  facts.  The  plaintiff's 
road,  in  its  route  between  Burlington  and  Rock  Rapids, 
passes  through  a  part  of  Minnesota.  Trains  running  between 
these  cities  would  pass  through  another  state,  and  therefore 
counsel  conclude  shipments  between  these  cities,  on  these 
trains,  is  interstate  commerce.  We  need  not  determine 
whether  traffic  between  cities  of  the  same  state  is  merchan- 
dise, which,  pursuant  to  the  traffic,  is  transferred  from  one 
city  of  the  state  to  another,  by  a  route  partly  in  another  state, 
by  a  railway  company  organized  under  the  laws  of  the  state, 
which  carries  the  merchandise  within  the  jurisdiction  of  the 
other  state,  is  interstate  commerce.  See,  on  this  question, 
Commonwealth  v.  Lehigh  Vol.  R.  R.  Co.y  17  Atl.  Rep.  179  (Pa., 
Oct.  1,  1888),  and  State  ex  rel.  v.  Chicago  etc.  R'y  Co.,  40  Minn. 
267,  12  Am.  St.  Rep.  730,  recognizing  adverse  rules,  the  first 
maintaining  that  such  a  transaction  is  not  interstate  com- 
merce. The  petition  does  not  allege  that  defendants  are 
about  to  fix  joint  rates  between  Burlington  and  Rock  Rapids. 
If  it  be  not  lawful  for  them  to  do  so,  we  will  presume,  when 
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called  on  to  act,  they  will  not  fix  such  a  joint  through  rate. 
We  would  not  annul  a  statute  on  the  ground  of  a  fear  of  its 
erroneous  execution  in  one  particular.  Upon  the  question  of 
law  presented  by  counsel  we  intimate  no  opinion. 

12.  Chapter  28,  acts  of  the  twenty-second  general  assembly, 
provides,  that  when  recovery  is  had  for  its  violation,  attor- 
ney's fees  are  adjudged  against  the  defendant.  It  is  insisted 
that  a  privilege  is  here  granted  to  a  suitor  which  is  withheld 
from  other  citizens.  All  citizens,  having  litigation  of  the 
character  indicated,  have  equal  rights  to  recover  attorney's 
fees.  The  legislature  may  prescribe  rules  permitting  recovery 
of  double  damages  or  attorney's  fees  in  one  class  of  cases  and 
deny  it  in  all  others.  There  is  no  inequality  therein  forbidden 
by  the  constitution  and  laws. 

13.  It  is  insisted  that  the  provision  imposes  a  "penalty  for 
exercising  the  right  of  defense."  It  will  be  seen  that  if  the 
defense  is  established,  there  can  be  no  penalty;  if  it  be  not,  it 
will  be  rightly  imposed. 

14.  It  is  urged  that  the  statute  is  void  for  uncertainty,  in 
that  it  does  not  define  the  offense  foe  which  the  penalties  pro- 
vided may  be  imposed.  These  offenses  are  explicitly  defined 
in  chapter  28,  acts  of  the  twenty-second  general  assembly, 
sections  11,  23.  It  is  said  that  the  statute  is  uncertain,  be- 
cause it  does  not  prescribe  what  shall  constitute  a  reasonable 
rate.  It  declares  that  the  rate  fixed  by  the  commission  shall 
be  prima  facie  evidence  that  it  is  reasonable.  But  it  permits 
the  accused  to  show  in  defense  that  it  is  not  reasonable.  The 
law  requires  reasonable  rates  to  be  charged.  What  consti- 
tutes such  rates  is  a  question  of  fact  to  be  determined  under 
the  rules  of  the  law.  But  it  is  said  that  the  commissioners' 
rate  would  not  secure  the  accused  from  conviction  if  it  be 
shown  that  the  charges  fixed  by  the  commissioners  are  ex- 
cessive,— greater  than  is  reasonable.  But  the  purpose  of  the 
provision  authorizing  the  commission  to  fix  rates  is  to  deter- 
mine a  maximum  rate,  beyond  which  the  railroad  company 
may  not  charge.  It  may  charge  the  rate  fixed,  but  no  more. 
In  prosecutions  to  recover  penalties  for  the  violation  of  the 
statute,  the  state  is  precluded  from  denying  that  the  commis- 
sioners' rates  are  unreasonable. 

15.  It  is  urged  that  the  fines  imposed  by  the  statutes  for 
its  violation  are  excessive,  and  forbidden  by  section  17,  article 
1,  of  the  state  constitution.  The  fines  are  intended  to  enforce 
obedience  to  the  law  by  corporations  having  great  incomes 
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and  controlling  vast  properties.  The  legislature,  in  exercise 
of  its  wisdom,  fixed  penalties  which,  if  imposed  upon  individ- 
uals, might  appear  excessive,  but  when  imposed  upon  the 
corporations  would  be  esteemed  no  greater  than  is  necessary 
to  enforce  obedience  to  the  statute.  The  railroad  companies 
have  a  ready  and  efficient  way  of  avoiding  these  severe  pen- 
alties, namely,  by  obeying  truly  the  laws  of  the  state.  If 
they  do  this,  they  are  in  no  danger  of  the  penalties;  if  they 
do  not,  they  are  in  no  condition  to  complain  of  the  laws. 

16.  It  is  insisted  that  the  rates  established  under  authority 
conferred  by  chapter  17,  acts  of  the  twenty -third  general  as- 
sembly, are  absolute,  and  upon  the  questions  of  their  justice 
and  reasonableness,  are  final  and  conclusive.  The  third  sec- 
tion confers  such  authority  upon  the  railroad  commissioners. 
It  is  insisted  that  this  section  fails  to  provide  that  the  rates 
shall  be  only  prima  facie  evidence  that  they  are  just  and  rea- 
sonable. It  is  claimed  by  counsel  that  the  last  sentence  is 
unintelligible,  —  at  least  so  uncertain  as  to  be  incapable  of 
construction.  It  may  be  assumed,  for  the  purpose  of  the  ar- 
gument, that  this  position  is  correct.  It  is  evident  that  this 
section  is  not  wholly  in  the  language  used  in  its  enactment 
by  the  general  assembly;  the  history  of  the  law  supports  this 
conclusion.  The  act  containing  the  provision  is  amendatory 
to  chapter  28,  acts  of  the  twenty-second  general  assembly,  and 
confers  authority  to  fix  joint  through  rates,  which  was  not 
done  in  the  prior  statute.  That  statute  provides  that  the 
rates  fixed  by  the  railroad  commissioners  shall  he  prima  facie 
evidence  that  they  are  just  and  reasonable.  The  amendatory 
statute  provides  that  in  making  joint  rates,  and  in  changing 
and  revising  the  same,  the  railroad  commissioners  shall  be 
governed,  as  nearly  as  may  be,  by  all  the  provisions  of  the 
act  to  which  it  is  amendatory,  and  that  the  punishments  and 
penalties  provided  in  the  prior  act  shall  be  inflicted  for  the 
violation  of  the  amendatory  act:  See  sees.  1,  5.  No  other 
punishments  and  penalties  are  prescribed.  It  will  be  ob- 
served that  section  5,  in  express  language,  declares  that  the 
punishments  and  penalties  contemplated  by  the  act  shall  be 
inflicted  for  unjust  and  unreasonable  charges.  The  charges 
fixed  by  the  railroad  commissioners  are,  under  the  statute, 
prima  facie  evidence  of  their  reasonableness.  For  the  vio- 
lation of  the  law  in  charging  more  than  reasonable  joint  rates 
as  determined  by  law,  punishments  and  penalties  are  alone 
provided.     We  conclude  that,  according  to  the  obvious  con- 
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Btruction  of  the  two  statutes,  read  together,  the  joint  rates  are 
not  absolute,  but  are  prima  facie  evidence  only  of  their  reason- 
ableness and  justice.  The  construction  of  the  statute  we  have 
adopted  gives  it  eil'ect;  that  insisted  upon  by  the  plaintiff 
would  defeat  it.  We  are  required,  under  the  familiar  rules 
of  the  law,  the  statute  being  susceptible  of  conflicting  and 
doubtful  construction,  to  adopt  that  one  which  supports  the 
statute  in  all  its  parts,  and  if  the  statute  in  some  of  its  provis- 
ions be  so  indefinite,  uncertain,  or  unintelligible  as  to  be  in- 
capable of  enforcement,  or  be  void  because  of  conflict  with  the 
constitution,  or  for  any  other  reason,  we  must  sustain  the 
statute  in  all  its  parts  which  are  not  subject  to  such  objec- 
tions. 

17.  Another  familiar  rule  of  the  law  requires  courts  to  up- 
hold statutes  unless  they  are  so  plainly  and  palpably  in  con- 
flict with  the  constitution  as  to  leave  no  doubt  or  hesitation 
in  the  judicial  mind  of  their  invalidity:  Stewart  v.  Supervisors, 
30  Iowa,  9;  1  Am.  Rep.  238;  Central  Iowa  R'y  Co.  v.  Board  of 
Supervisors,  67  Iowa,  199;  Gates  v.  Brooks,  59  Iowa,  510; 
Morrison  v.  Springer,  15  Iowa,  304.  It  cannot  be  fairly 
claimed  that  the  statutes  in  question  are  plainly  and  without 
a  doubt  unconstitutional. 

18.  Counsel  for  the  plaintiff  insist  that  the  order  of  the 
district  court,  in  overruling  the  motion  to  dissolve  the  injunc- 
tion, must  be  afiirmed  on  this  ground:  the  motion  to  dissolve 
admits  the  allegations  of  the  petition.  It  is  claimed  one  of 
these  allegations  is,  "that  joint  rates,  as  contemplated  by 
the  statute,  would  so  reduce  plaintiff's  income  as  to  render 
its  business  unremnnerative."  It  is  insisted  that,  upon  this 
admission,  it  must  be  held  that  the  statute  in  question  would 
have  the  effect  to  deprive  the  plaintiff  of  its  property.  With- 
out inquiry  whether  the  effect  of  the  statute  upon  the  plain- 
tiff's business,  as  claimed,  would  be  ground  of  holding  it 
involved,  and  enjoining  its  enforcement,  we  think  the  loss  of 
plaintiff's  property  is  not  shown  in  the  plaintiff's  petition. 
The  language  of  the  petition  upon  which  counsel  base  the  po» 
sition  under  consideration  is  this:  "That  by  said  acts  your 
petitioner  is  denied  the  right  and  liberty  of  contracting  with 
reference  to  its  business,  and  therefore  is  its  property  taken 
from  it  without  consent,  and  it  is  compelled  to  enter  into  in- 
voluntary, unreasonable,  and  unprofitable  contracts  with  other 
railroad  companies,  at  the  instance  of  third  parties,  compel- 
ling the  operation  of  its  road  at  a  loss."     What  is  averred 
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here  as  to  the  deprivation  of  property,  and  the  future  opera- 
tions of  the  road  at  a  loss,  are  mere  conclusions  as  to  supposed 
effects.  It  does  not  amount  to  an  allegation  of  facts.  It  is 
the  mere  statement  of  a  conclusion  that  the  road  w6uld  be 
operated  at  a  loss  because  plaintiff  would  be  compelled  by 
the  statute  to  enter  into  involuntary,  unreasonable,  and  un- 
profitable contracts.  The  allegation  in  question  is,  indeed, 
a  conclusion  based  upon  another  conclusion  as  to  the  sup- 
posed operations  of  the  statute. 

19.  It  is  also  insisted,  that  as  the  dissolving  of  an  injunction 
is  a  matter  resting  largely  in  the  discretion  of  the  court,  the 
refusal  of  the  court  below  will  not  be  disturbed,  unless  it  ap- 
pears such  discretion  has  been  abused.  But  this  rule  does 
not  apply  to  cases  involving  questions  of  law  arising  upon  the 
face  of  the  petition  itself.  If  it  appear  upon  the  face  of  the 
pleadings,  that,  as  a  matter  of  law,  the  injunction  ought  not 
to  have  been  granted,  it  will  be  dissolved.  Surely,  the  opera- 
tions of  a  statute  of  a  state  will  not  be  suspended  by  injunction 
for  conflict  with  the  constitution,  under  this  doctrine  of  dis- 
cretion, when  the  petition  therefor,  upon  its  face,  shows  that 
it  is  constitutional,  or  that  it  is  not  clearly  and  without  doubt 
unconstitutional.  The  failure  to  dissolve  the  injunction,  upon 
proper  motion,  was  not  done  in  the  exercise  of  judicial  discre- 
tion. The  enforcement  and  obedience  to  the  rules  of  law  are 
not  left  to  the  discretion  of  the  court. 

20.  The  views  just  expressed,  and  the  rules  upon  which 
they  are  based,  dispose  of  another  position  of  counsel,  namely, 
that  the  injunction  will  not  be  dissolved  on  motion,  because 
the  facts  alleged  in  the  petition  are  not  denied  by  answer,  and 
that  the  relief  sought  will  not  be  effectual  if  the  injunction 
be  not  maintained.  But  there  are  no  issues  of  fact  raised  by 
this  motion,  —  they  are  all  of  law.  The  issues  involve  the 
validity  of  the  statutes  in  question.  If  they  be  held  valid, 
no  facts  are  alleged  in  the  petition  which  will  defeat  them. 

21.  Much  is  said  in  argument  attacking  the  justice  and 
policy  of  the  statutes.  With  these  things  we  have  nothing  to 
do.  They  are  for  the  consideration  of  the  legislative  depart- 
ment of  the  government  alone. 

These  views  dispose  of  all  questions  arising  in  the  case,  and 
lead  us  to  the  conclusion  that  the  judgment  of  the  district 
court  ought  to  be  reversed. 

RoTHROCK,  J.  (dissenting).  It  appears  to  me  that  the 
foregoing  opinion  is  unsound  in  its  reasoning,  and  wrong  in  its 
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conclusions,  upon  two  questions  involved  in  the  record  in  the 
case.  These  questions  involve  the  validity  of  certain  provis- 
ions found  in  chapter  17,  laws  of  the  twenty-third  general  as- 
sembly. I  believe  that  parts  of  that  act  are  plainly  invalid, 
and  ought  not  to  be  upheld  by  this  court;  and  it  is  proper  to 
say  here  that  the  question  as  to  the  power  of  the  legislature  to 
authorize  the  railroad  commissioners  to  establish  and  promul- 
gate joint  rates  for  the  transportation  of  freight  over  connect- 
ing lines  of  railroad  is  not  necessary  to  be  determined  in  this 
case.  The  question  is,  Does  the  said  act,  by  reason  of  its  plain 
language,  violate  the  constitution  of  the  United  States  and  of 
this  state,  in  so  far  as  it  compels  a  common  carrier  to  perform 
service  without  compensation,  or  to  surrender  its  property  to 
another  carrier,  and  thus  deprive  it  of  its  property  without 
due  process  of  law? 

The  first  question  arises  upon  the  second  section  of  the  act. 
It  is  therein  provided  that  "  car-load  lots  shall  be  transferred 
without  unloading  from  the  cars  in  which  such  shipments 
were  first  made,  unless  such  unloading  in  other  cars  shall  be 
done  without  charge  therefor  to  the  shipper  or  receiver  of  said 
car-load  lots,  and  such  transfer  be  made  without  unreasonable 
delay."  This  provision  of  the  law  is  absolute.  It  seeks  to 
compel  the  initial  carrier  to  deliver  its  loaded  cars  to  the  con- 
necting carrier  without  any  rule  or  regulation  for  its  return, 
and  without  its  consent,  or  to  unload  the  contents  of  the  car 
into  other  cars  without  compensation.  It  is  apparent  that  the 
initial  carrier  is  compelled  by  the  act  to  name  to  the  shipper 
a  joint  through  rate  over  all  lines  of  road  which  the  shipper 
may  designate.  The  law  attempts  to  compel  the  initial  car- 
rier, if  the  freight  be  paid  in  advance,  to  account  to  all  other 
carriers  for  their  proportion  of  the  charges,  or,  if  the  freight 
be  paid  to  the  last  carrier,  it  becomes  the  agent  or  collector 
for  all  the  others.  This  enforces  contractual  relations  against 
the  will  of  the  parties,  and  it  is  no  answer  to  say  that  it  is  not 
in  the  nature  of  a  contract,  but  that  it  is  a  rule  or  regulation 
prescribed  by  law.  It  partakes  of  the  nature  of  a  contract, 
by  whatever  name  it  may  be  called;  and  the  fact  that  carriers 
over  connecting  lines  do,  by  contract,  make  through  ship- 
ments is  no  reason  why  they  should  not  be  allowed  to  make 
their  own  contracts,  at  least  so  far  as  to  protect  themselves  in 
the  collection  of  their  freight  charges,  and  in  the  control  of 
their  cars.     They  should  have  this  power,  or  the  law  should 
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provide  for  such  regulations  as  would  protect  them  in  their 
undoubted  rights. 

The  second  question  is,  whether,  by  the  act  under  consider- 
ation, the  joint  rates  fixed  by  the  commissioners  are  to  be 
regarded  as  absolute.  The  last  part  of  section  3  of  the  act  is 
unintelligible.  What  is  intended  thereby  cannot  be  deter- 
mined without  the  interpolation  of  words,  so  as  to  give  mean- 
ing to  that  which  is  absolutely  unmeaning.  I  am  not  aware 
that  any  court  has  ever,  under  the  guise  of  construction,  en- 
tered upon  the  field  of  legislation  to  the  extent  required  to  hold 
that  the  act  provides  that  the  schedule  of  rates  shall  he  prima 
facie  evidence  that  the  same  are  reasonable  and  just;  and  the 
attempt  to  find  ground  upon  which  to  hold  the  act  valid,  by 
reference  to  the  act  of  which  it  purported  to  be  amendatory, 
it  seems  to  me  is  equally  unwarranted. 

Without  elaborating  these  questions,  I  conclude  that  no 
court  ought  to  be  called  upon  to  uphold  an  act  like  this,  which 
attempts  to  control  the  most  important  rights  without  the 
semblance  of  an  effort  to  protect  the  parties  affected  thereby. 
In  addition  to  the  failure  to  make  the  third  section  intelligi- 
ble, the  second  section  requires  that,  if  the  initial  carrier  does 
not  deem  it  prudent  to  deliver  its  car  to  the  connecting  line 
for  any  reason,  such  as  that  the  car  is  required  to  transact  its 
own  business,  or  that  it  may  have  to  institute  legal  proceed- 
ings to  procure  its  return,  the  contents  shall  be  unloaded  "  in 
other  cars  "  without  unreasonable  delay.  It  is  to  be  supposed 
that  this  means  other  cars,  the  property  of  the  connecting  line. 
It  cannot  discharge  its  obligation  by  unloading  in  a  ware- 
house, if  the  connecting  carrier  neglects  to  furnish  other  cars. 
It  appears  to  me  that  it  will  be  time  enough  to  authorize  the 
establishment  of  through  rates  when  a  law  shall  be  passed 
making  provision  for  the  protection  of  the  rights  of  property, 
which  are  everywhere  and  at  all  times  regarded  as  sacred, 
and  of  which  the  owner  cannot  be  deprived,  even  by  legislative 
authority,  without  due  process  of  law. 

In  my  opinion,  the  order  and  judgment  of  the  district  court 
should  be  affirmed.  

Rkgulation  of  Carriers'  Charoks  by  the  State.  —  The  state  haa  » 
right  to  regulate  tolls,  and  violates  no  contract  in  doing  so,  although  by  the 
acts  under  which  the  company  weia  incorporated  no  express  autliority  to 
fix  rates  of  transportation  was  reserved:  Blake  v.  Winona  etc.  R.  R.  Co.,  19 
Minn.  418;  18  Am.  Rep.  345;  Norfolk  and  Wcttern  R.  R.  Co.  v.  Pendleton,  86 
Va.   10U4;    Wellinan  v.  CIucmjo  etc.  R.  R.  Co.,  83  Mich.  592;  Dow  y.  Beidel- 
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man,  49  Ark.  325;  In  re  Sfnnte  Bill  No.  69,  15  Col.  601.  But  this  power  is 
subject  to  the  limitation  that  no  injustice  must  be  done  to  the  incorporators: 
Railway  Co.  v.  Oill,  54  Ark.  101;  and  the  enforcement  of  a  tariff  of  freight 
and  passenger  rates  whicli  will  not  pay  the  expenses  of  operating  a  railroad 
is  an  abuse  of  discretion  on  the  part  of  the  railroad  commissioners:  Pejisa- 
cola  etc.  R.  R.  Co.  v.  State,  25  Fia.  310.  Under  the  Michigan  constitution, 
it  is  held  that  it  is  for  the  legislature,  and  not  for  the  courts,  to  determine 
"what  are  reasonable  maximum  rates  for  the  transportation  of  passengers  and 
freight  on  the  different  railroads  of  the  state:  Wellman  v.  Chicago  etc.  R.  R. 
■Co.,  8.3  Mich.  592. 

CoMMissroNERs'  TARIFFS,  HOW  Far  CONCLUSIVE. — In  Minnesota  the  de- 
termination of  the  railroad  commission  as  to  what  is  a  proper  tariff  is  con- 
clusive, and  the  authority  thus  given  to  the  commission  is  held  not  to  be  a 
delegation  of  legislative  power:  State  v.  Chica;/o  etc.  R'y  Co.,  38  Minn.  281. 
In  Nebraska  and  Florida  the  schedules  of  the  commission  are  only  jn-inia 
/tide  evidence  of  the  reasonableness  of  the  charges  fixed:  State  v.  Fremont 
■etc.  R.  R.  Co.,  23  Neb.  117;  Pensacnla  etc.  R.  R.  Co.  v.  State,  25  Fla.  310. 

Legislature  cannot  Prescribe  a  Rule  of  Conclusive  Evidence; 
Little  Rock  etc.  R'y  Co.  v.  Payne,  S3  Ark.  816;  34  Am.  Rep.  55;  M'Cready 
V.  Sexton,  29  Iowa,  356;  4  Am.  Rep.  214;  Ma<juiar  v.  Henry,  84  Ky.  1;  4 
Am.  St.  Rep.  182.  The  last  two  cases  deny  the  power  of  the  legislature  to 
make  tax  deeds  conclusive  as  evidence.  But  such  deeds  may  be  declared 
presumptive  evidence:  People  v.  Turner,  117  N.  Y.  277;  15  Am.  St.  Rep.  498. 

Due  Process  of  Law:  See  note  to  Bardioell  v.  Collins,  20  Am.  St.  Rep. 
554-559. 

Statutes.  — Where  Two  Statutes  are  so  Inconsistent  that  they  can- 
Jiot  stand  together,  the  last  repeals  the  first:  Rawls  v.  Kennedy,  23  Ala.  240; 
58  Am.  Dec.  289;  Edgar  v.  Greer,  8  Iowa,  394;  74  Am.  Dec.  316. 

Statutes.  —  Presumffion  in  Favor  of  Constitutionality  is  always 
indulged,  and  if  the  language  employed  is  capable  of  two  or  more  construc- 
tions, any  one  of  which  is  in  harmony  with  the  constitution,  it  is  the  duty 
•of  the  court  to  give  it  that  construction:  People  v.  Hayne,  83  Cal.  Ill;  17 
Am.  St.  Rep.  211;  StaU  v.  Moore,  104  N.  C.  714;  17  Am.  St.  Rep.  696. 


KicHARDs  V.  Wolf. 

[82  Iowa,  358.] 
Highways  —  Private  Property  cannot  be  Taken  for  Private  Road.  -~ 
A  constitutional  provision  authorizing  the  taking  of  private  property  for 
public  use  prohibits,  by  implication,  the  taking  of  private  property  for 
any  private  use  whatever  without  the  consent  of  the  owner.  The  es- 
tablishment of  a  highway  over  the  land  of  one  person  for  the  mere  con- 
venience of  an  adjoinisg  owner  is,  therefore,  prohibited  by  implication 
by  such  constitutional  provision. 

Certiorari  to  set  aside  an  order  of  the  board  of  supervisors 
of  Webster  County,  establishing  a  road  over  the  lands  of  the 
plaintiffs.  The  district  court  annulled  and  set  aside  the  pro- 
ceedings of  the  board,  adjudging,  in  effect,  that  it  had  ex- 
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ceeded  its  jurisdiction.      The  defendants  appealed.      Other 
facts  appear  from  the  opinion. 

Albert  E.  Clarke^  for  the  appellants. 

Theodore  Hawley,  for  the  appellees. 

RoTHBocK,  J.  The  issue  presented  by  the  parties  is,  whether 
the  road,  if  established,  would  be  a  private  or  public  highway, 
or  in  other  words,  whether  the  appropriation  of  the  plaintiffs' 
land  for  the  road  in  question  is  the  taking  of  private  property 
for  public  purposes.  It  must  be  conceded,  that  if  the  purpose 
is  merely  private,  the  action  of  the  board  of  supervisors  can- 
not be  sustained.  Section  18  of  article  1  of  the  constitution 
authorizes  the  taking  of  private  property  for  public  use,  and 
this  constitutional  limitation  prohibits,  by  implication,  the 
taking  of  private  property  for  any  private  use  whatever  with- 
out the  consent  of  the  owner:  Bankhead  v.  Brown,  25  Iowa, 
540. 

The  facts  as  to  the  character  of  the  road  are,  in  substance, 
as  follows:  A.  McBane  is  the  owner  of  the  south  half  of  the 
northwest  quarter  of  a  section  of  land  lying  on  the  west  side 
of  the  Des  Moines  River.  He  also  owns  a  fractional  lot  be- 
tween said  eighty  acres  and  the  river.  The  plaintiffs  own  the 
land  adjoining  McBane's  land  on  the  south,  from  the  river  to 
the  west  line  of  the  section.  There  is  a  public,  legally  laid- 
out,  and  traveled  highway  on  the  west  line  of  the  section,  run- 
ning from  the  city  of  Fort  Dodge  to  Humboldt,  in  Humboldt 
County.  This  road  has  been  open  and  traveled  for  twenty 
years.  It  runs  along  the  whole  of  the  west  line  of  McBane's 
land.  The  dwelling-house  on  his  land  is  situated  about  a 
half  a  mile  from  this  road.  The  land  of  the  defendants  is  in- 
closed, and  used  as  a  pasture,  and  there  is  a  public  road  on 
the  south  line  of  their  land.  The  board  of  supervisors,  on  the 
petition  of  McBane  and  others,  made  the  order  complained 
of,  and  thereby  attempted  to  open  up  a  road  from  the  south 
line  of  the  plaintiffs'  land,  and  running  on  an  angle  to  the 
south  line  of  McBane's  land,  at  a  point  near  his  dwelling- 
house.  The  line  of  the  road  runs  nearly  north  through  the 
plaintiffs'  land  for  about  forty  rods,  and  then  nearly  in  a 
northeast  direction  to  its  northern  terminus. 

This  is,  on  its  face,  essentially  a  private  road.  It  must 
have  been  laid  out  and  established  purely  for  the  private  con- 
venience of  McBane  or  his  tenant  on  the  land.  It  is  agreed 
and  conceded  by  the  parties  that  the  commission  appointed 
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by  the  board  to  examine  and  report  upon  the  expediency  of 
the  road  took  into  consideration  the  convenience  of  McBane 
and  his  tenant  only  in  reporting  that  the  road  was  necessary 
and  expedient.  The  appellants  rely  upon  the  cases  of  Johvr 
son  V.  Supervisors  of  Clayton  Co.,  61  Iowa,  89,  and  Pagela  v 
Oaks,  64  Iowa,  198;  but  these  cases  are  not  in  point.  They 
merely  determine  that,  where  a  party  has  no  access  from  his 
land  to  a  public  road,  the  public  may  properly  claim  a  right 
to  have  access  to  the  public  by.  a  public  road.  But  in  the 
case  at  bar,  it  appears  that  there  is  now  a  public  road  running 
along  the  entire  west  line  of  McBane's  land.  The  mere  fact 
that  it  would  be  more  convenient  for  him  or  his  tenant  to 
have  a  public  road  laid  out  and  established  across  the  plain- 
tiffs' land  does  not  render  the  use  public.  He  has  the  right 
to  make  a  private  way  over  his  own  land.  Besides,  the  pol- 
icy generally  adopted  in  this  state  is  to  establish  public  roads 
on  the  lines  of  government  subdivisions,  where  there  are  no 
obstacles  in  the  way.  But  this  last  consideration  would 
doubtless  be  within  the  discretion  of  the  board,  and  not  re- 
viewable by  certiorari:  Tiedt  v.  Carstensen,  61  Iowa,  334. 

In  the  case  at  bar,  it  appears  from  the  record  and  agreed 
facts  that  the  board  acted  illegally,  and  exceeded  its  author- 
ity, and  the  judgment  of  the  district  court  is  affirmed. 


Emiuemt  Domain  —  Property  cannot  be  Taken  for  a  Private  Use: 
See  extended  note  to  Shejinan  v.  Biiick,  91  Am.  Dec.  585-589;  and  the  follow- 
ing cases  in  addition  to  those  cited  therein:  Beekman  v.  Saratoga  etc.  R.  R. 
Co.,  3  Paige,  45;  22  Am.  Dec.  679;  Scudder  v.  Trenton  Delaware  Falls  Co., 
1  N.  J.  Eq.  694;  23  Am.  Dec.  756;  Va^ick  v.  Smith,  5  Paige,  137;  28  Am. 
Dec.  417;  Emhury  v.  Conner,  3  N.  Y.  511;  53  Am.  Dec.  325;  Harding  v. 
Goodlett,  3  Yerg.  40;  24  Am.  Dec.  546;  Ten  Eyck  v.  Delatoare  etc.  Canal  Co., 
18  N.  J.  L.  200;  37  Am,  Dec.  233;  NesbiU  v.  Trumbo,  39  111.  110;  89  Am. 
Dec.  290.  A  strip  of  land  cannot  be  condemned  by  a  coal  company  for  the 
construction  of  a  tramway  leading  from  the  coal-works  to  a  public  railroad: 
BhoU  ▼.  German  Coal  Co.,  118  111.  427;  59  Am.  Rep.  379. 
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Elliot  v.  Lane. 

[82  Iowa,  484.1 
PossEssiOK  OK  Land  to  Constitute  Notice  must  be  Unequivocal.  — 
Possessioa  of  land  necessary  to  impart  notice  of  title  thereto  must  be 
adverse,  exclusive,  open,  unequivocal,  and  notorious,  and  must  be  in- 
consistent with  the  claim  of  any  other  person.  The  possession  of  a  farm 
by  a  woman  claiming  under  au  unrecorded  deed  from  her  son-in-law, 
who  was,  at  the  date  of  the  conveyance,  residing  on  the  farm,  and  who 
continued  to  reside  thereon  after  such  date  the  same  as  before,  exercis- 
ing authority  to  some  extent  over  the  farm  and  the  business  of  farming, 
and  with  whom  the  grantee  resided  as  a  member  of  hia  family,  is  not, 
therefore,  sufficient  to  impart  notice  of  title  under  the  deed,  even  though 
the  grantee  generally  managed  the  business  of  the  farm,  and  sold  the 
produce  and  stock  raised  thereon,  it  not  appearing  that  she  exercised 
exclaaive  control  over  it. 

Action  to  foreclose  a  mortgage.  Nancy  J.  Jenks  intervened, 
claiming  to  hold  the  title  to  th'e  land  mortgaged  under  a  con- 
veyance to  her  by  the  mortgagors,  before  the  mortgage  was 
executed,  under  which  she  had  continuously  held  possession 
of  the  land.  The  mortgage  was  foreclosed,  the  intervener's 
petition  dismissed,  and  she  appealed.  Other  facts  appear 
from  the  opinion. 

Stilwell  and  Stewart,  for  the  appellant. 

D.  W.  Reed  and  J.  H.  Trewin,  for  the  appellee. 

Beck,  C.  J.  1.  No  question  arises  on  this  appeal  upon  the 
decree  of  foreclosure  and  the  judgment  against  the  mortgagors, 
Lane  and  wife,  further  than  they  would  be  affected  by  the 
intervener's  claim,  should  it  be  sustained.  The  mortgagors 
do  not  appeal,  and  therefore  the  correctness  of  the  decree  of 
foreclosure  and  of  the  judgment,  as  against  them,  is  not 
brought  in  question. 

The  only  questions  before  us  for  consideration  relate  to  and 
involve  the  intervener's  claim  to  a  large  part  of  the  land, 
which  is  pleaded  in  her  petition.  It  is  based  upon  these  al- 
leged facts,  set  out  in  the  petition  of  intervention:  Prior  to 
and  at  the  time  of  the  execution  of  the  mortgage  in  suit,  the 
intervenor  alleges  that  she  was  the  owner  of  all  the  land  in- 
volved in  this  suit,  except  160  acres,  and  in  possession  thereof, 
and  such  ownership  and  possession  has  continued  to  the  pres- 
ent time.  She  alleges  that  she  acquired  title  by  a  deed  of 
conveyance  executed  by  the  mortgagor  and  wife  in  1873, 
which,  however,  has  never  been  recorded,  but  that  her  pos- 
Bession  of  the  land  has  been  of  such  a  character  as  to  impart 
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notice  to  the  world  of  her  title  and  interest  therein.  The 
plaintiff  maintained  that  the  unrecorded  deed  under  which 
the  intervener  claims  is  shown  by  the  evidence  to  be  a  forged 
instrument,  and  to  have  been  given  without  consideration,  and 
never  delivered  to  her.  We  waive  the  consideration  of  these 
positions  of  counsel,  as  it  becomes  unnecessary,  in  view  of  the 
fact  that  we  reach  the  conclusion  that  the  decree  of  the  dis- 
trict court  ought  to  be  affirmed  upon  other  grounds. 

2.  In  our  opinion,  the  evidence  fails  to  establish  such  a 
possession  of  the  land  in  the  intervener  as  in  the  law  will 
impart  notice  of  the  title  acquired  by  the  unrecorded  deed. 
The  character  of  the  claim  of  possession  is  shown  by  the  fol- 
lowing facts,  which  we  find  upon  the  evidence  presented  in 
the  abstract:  The  intervener  is  the  mother  of  the  wife  of 
Lane,  who  is  joined  with  him  as  a  defendant  in  this  action. 
The  land  was  conveyed  in  1871  to  Lane  by  the  person  then 
holding  the  title  thereto.  In  1872  the  unrecorded  deed 
thereto  was  executed  by  Lane  and  wife  to  the  intervener,  who 
at  the  time  was  living  on  the  land,  which  was  used  as  a  farm, 
with  Lane  and  his  family.  She  had  no  separate  possession 
of  the  house,  but  lived  in  it  as  one  of  the  family,  composed  of 
Lane  and  his  wife  and  family  and  herself.  They  all  consti- 
tuted one  family.  It  appears  that  Lane  gave  attention  to  the 
business  of  the  farm,  and  so  did  the  intervener,  and  she  pos- 
sibly more  frequently  transacted  such  business  than  Lane,  as 
he  was  often  absent  transacting  business  elsewhere.  It  is 
claimed,  and  probably  the  evidence  so  shows,  that  she  man- 
aged the  business  of  the  family,  and  sold  the  produce  and 
stock  raised  on  the  farm,  which  was  sometimes  done  by  Lane 
as  her  agent.  But  it  is  not  shown  that  she  exercised  the  ex- 
clusive control  of  the  land,  and  that  her  possession  was  of 
such  a  character  as  to  be  inconsistent  with  the  ownership  of 
the  land  by  Lane.  He  lived  upon  the  land,  and  was  the  head 
of  the  family,  occupying  it  as  a  home,  and  exercised  authority 
to  some  extent  over  the  farm  and  the  business  of  farming. 
His  possession  indicated  ownership,  for  it  proclaimed  that 
he  was  the  head  of  the  family,  and  exercised  ownership  over 
the  land.  The  possession  of  the  intervener,  as  shown  by  the 
evidence,  was  manifested  by  her  connection  with  the  farming 
operations  and  business,  and  was  wholly  consistent  with  the 
idea  of  the  ownership  of  Lane.  If  the  intervener  indeed 
owned  the  lands,  she  failed  by  her  conduct  to  proclaim  her 
ownership,  and  neglected  to  fly  the  flag  of  her  independent 
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authority,  manifested  by  acts  indicating  exciitsive  ownership 
over  her  dotnipions.  She  thus  left  tlie  world  in  ignorance  of 
her  claims  of  right  to  the  lands.  The  possession  of  land 
which  will  impart  notice  of  title  thereto  must  be  adverse, 
exclusive,  open,  unequivocal,  and  notorious,  and  must  be  in- 
consistent with  the  claim  of  any  other  person:  Lindley  v. 
Martindale,  78  Iowa,  380;  Iowa  Loan  and  Trust  Co.  v.  King, 
58  Iowa,  598;  Thomas  v.  Kennedy,  24  Iowa,  397;  95  Am.  Dec. 
740;  Townsend  v.  Little,  109  U.  S.  504.  We  reach  the  con- 
clusion that  the  intervener's  possession  was  not  of  the  char- 
acter required  by  the  law  to  impart  to  plaintiff  notice  of  her 
claim  of  title,  and  that,  therefore,  the  plaintiff's  mortgage  is 
paramount  to  her  title. 

The  decree  of  the  district  court  dismissing  the  intervener's 
petition,  which  is  alone  appealed  from,  is  affirmed. 

Possession  ov  Land,  Notice  or  Equities  from.  — The  possession  of  real 
estate  gives  constructive  notice  of  the  title  under  which  the  occupant  claims: 
Johnston  v.  Olancey,  4  Blackf.  94;  28  Am.  Dec.  45;  and  puts  a  purchaser  or 
creditor  on  inquiry  as  to  the  title  of  such  person:  Morgan  v.  Moigan,  3 
Stew.  383;  21  Am.  Dec.  638;  Orimstone  v.  Carter,  3  Paige,  421;  24  Am.  Dec 
230;  Bryan  V.  Ramirez,  8  Oal.  461;  68  Am.  Dec.  340;  Kiiox  v.  Thompson,  1 
Litt.  350;  13  Am.  Dec.  246;  Aveni  v.  Arringion,  105  N.  C.  377.  And  in 
the  absence  of  inquiry,  a  purchaser  takes  the  land  subject  to  the  equities  of 
the  party  in  possession:  McKee  v.  Wilcox,  11  Mich.  358;  83  Am.  Dec.  743; 
Lipp  V.  Land  Syndicate,  24  Neb.  692.  The  purchaser  cannot,  by  failure  to 
acquaint  himself  with  the  fact  of  possession,  avoid  inquiry  or  evade  the  efifect 
of  the  rule:  Sdieerer  v.  Cuddy,  85  Cal.  270.  But  such  possession  must  bo 
notorious  and  exclusive:  Boyce  v.  McCulloch,  3  Watts  &  S.  429;  39  Am.  Dec. 
35;  and  clear  and  unequivocal:  Billington  v.  Welsh,  5  Binn.  129;  6  Am.  Dec. 
406.  The  mere  fact  that  one  takes  possession  of  land  with  the  owner's  con- 
sent, makes  a  few  improvements  thereon,  and  then  enters  into  an  agreement 
for  the  purcheise  of  the  legal  title,  does  not  constitute  that  open,  notorious, 
unequivocal,  and  exclusive  possession,  under  an  apparent  claim  of  ownership, 
which  is  notice  to  a  bona  fide  purchaser  of  the  legal  title:  Sat\ford  v.  Weelcs^ 
38  Kan.  319;  5  Am.  St.  Rep.  748.  On  the  other  hand,  where  a  certain  tract 
of  land  was  sold  to  A,  but  by  a  mistake  in  the  description  the  deed  did  not 
convey  all  the  land  purchased,  but  A  was  put  in  possession  of  the  land  in- 
tended to  be  conveyed,  and  made  valuable  and  lasting  improvements  thereon, 
one  who  thereafter  purchased  the  land  omitted  by  mistake  from  the  deed, 
with  notice  of  the  equitable  title  of  A,  took  the  legal  title  to  the  land,  sub- 
ject to  the  equitable  title:  Warbritton  v.  Demorett,  129  Ind.  346;  see,  further, 
Bmvman  v.  Anderson,  82  Iowa,  210;  ante,  p.  473. 
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Graves  v.    Merchants'  and   Bankers'  Ins.  Co. 

[82  Iowa,  637.] 
JOIHDSR  OF  PaETIBS  PLAINTIFF  IN  AN  ACTION  ON  POLIOY  OF  INSURANCE.  — 
A  husband  and  wife  are  entitled  to  join  as  plaintiffs  in  an  action  upon  a 
policy  of  insurance  to  recover  for  their  respective  losses,  where  the  pol- 
icy has  been  issued  to  them  jointly  for  a  specified  amount,  upon  a  build- 
ing which  is  the  separate  property  of  the  wife,  and  for  not  exceeding 
an  amount  named  upon  a  stock  of  merchandise  in  said  building,  which 
merchandise  is  the  separate  property  of  the  husband,  in  consideratioa 
of  a  single  sum  paid  by  them  as  premium,  both  properties  having  been 
destroyed  by  fire. 

FiBB  InSURANCB — FCTBTHER  PrOOF  OF  LoSS  MAT  BE  WAIVED  BT  AoENT  OF 

Company  when.  —  Where,  immediately  after  the  loss  of  property  in- 
sured, the  insurance  company  is  notified  of  the  loss,  and  within  thirty 
days  from  the  date  of  the  loss  sends  its  adjuster  to  investigate  the  loss, 
who  takes  a  sworn  statement  from  the  insured  as  to  how  the  fire  origi- 
nated, and  as  to  the  amount  and  value  of  the  property  destroyed,  and 
declares  his  satisfaction  with  the  proofs  thus  made,  the  power  given 
to  the  adjuster  to  investigate  the  loss  includes  the  power  to  take  proofs 
of  the  loss,  and  although  such  proofs  may  be  less  complete  than  the  pol- 
icy called  for,  the  adjuster  may  be  deemed  to  have  had  authority  ta 
waive  any  further  proofs. 

Value  of  Merchandise  Insured,  Testimony  of  Merchants  Admissible 
TO  Prove.  —  Merchants  engaged  in  different  lines  of  business,  who  saw 
a  stock  of  insured  goods  before  its  destruction  by  fire,  may  testify  as  to 
the  value  of  such  stock,  although  their  testimony  is  not  as  satisfactory 
as  might  be  desired. 

Leading  Questions,  when  Permissible.  —  When,  in  an  action  on  a  policy 
of  insurance,  the  insured  testifies  generally  as  to  the  goods  on  hand  at 
the  time  of  the  fire,  it  is  not  improper  to  allow  leading  questions  to  ba 
asked  him,  for  the  purpose  of  directing  his  attention  to  particular  items 
in  stock. 

Lbtters  Forminq  Part  of  Same  Correspondence,  Admissible  in  Evi- 
dence WHEN.  —  When,  in  action  on  an  insurance  policy,  the  defendant 
has  introduced  in  evidence  its  letters  to  the  plaintiff  in  relation  to  the 
loss  in  question,  the  plaintiff  has  the  right  to  put  in  evidence  letters 
written  by  him  to  the  defendant,  which  form  a  part  of  the  same  corre- 
spondence, although  they  contain  declarations  prejudicial  to  the  defend- 
ant. 

Action  on  a  policy  of  insurance,  alleged  by  the  plaintiffs  to 
have  been  issued  to  them  by  the  defendant  upon  a  buildings 
and  a  stock  of  merchandise  therein.  The  plaintiffs  alleged 
that  the  property  insured  was  totally  destroyed  by  fire,  and 
that  it  was  worth  the  amount  for  which  it  was  insured.  They 
also  alleged  that  the  defendant,  by  its  adjuster,  took  proofs  of 
the  loss,  and  waived  all  further  proofs  of  loss,  and  declared  its 
satisfaction  with  the  proofs  made.  The  defendant,  in  its  an- 
swer, admitted  the  execution  of  the  policy,  but  denied  that  it 
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or  its  agents  had  waived  the  right  under  the  policy  and  laws 
of  Iowa  to  detnand  full  and  complete  proofs  of  loss.  It  also 
denied  that  the  property  was  of  the  value  alleged,  and  that  it 
was  totally  destroyed.  It  admitted  the  issuing  of  the  policy, 
but  denied  that  any  notice  or  proofs  of  loss  were  ever  given  or 
made.  It  alleged  that  the  plaintiffs,  in  their  application,  rep- 
resented that  an  inventory  of  the  goods  had  been  taken  in 
June,  1887,  showing  that  their  value  was  two  thousand  one 
hundred  dollars,  whereas  they  knew  that  no  inventory  had 
been  then  made,  nor  for  a  long  time  prior,  and  that  the  last 
inventory  taken  showed  that  the  goods  were  of  a  much  less 
value  than  two  thousand  one  hundred  dollars.  The  defend- 
ant also  alleged  that  the  building  was  the  sole  and  separate 
property  of  M.  E.  Graves,  and  that  the  goods  were  the  sole 
and  separate  property  of  T.  J.  Graves,  neither  having  any 
ownership  in  the  property  of  the  other,  and  that  there  was, 
therefore,  a  misjoinder  of  parties  plaintiff,  and  that  the  plain- 
tiffs were  not  entitled  to  maintain  this  action.  It  also  alleged 
that  the  plaintiffs  were  estopped  by  the  terms  of  the  policy 
from  claiming  the  waiver  alleged.  There  was  a  verdict  of 
$1,520  for  the  plaintiffs,  and  from  the  judgment  entered 
thereon  the  defendant  appealed.  Other  facts  appear  from  the 
opinion. 

A.  J.  Baker  and  A.  A.  Haskins,  for  the  appellant. 

E.  W.  Curry,  and  Parish  and  Hoffman,  for  the  appellees. 

Given,  J.  1.  We  first  inquire  whether  there  is  a  misjoinder 
of  parties  plaintiff.  It  appears  without  question  that  the 
plaintiffs  did  own  the  property  insured  separately,  as  alleged, 
neither  having  any  interest  in  the  property  of  the  other,  ex- 
cept as  it  arose  from  their  relation  as  husband  and  wife,  and 
the  husband's  occupancy  of  his  wife's  store  building.  The 
policy  is  to  them  jointly,  is  for  a  specified  amount  on  the 
building,  and  not  exceeding  a  specified  amount  on  the  goods, 
and  was  issued  in  consideration  of  the  single  sum  paid  as 
premium. 

Appellant  claims  the  rule  to  be,  "that  if  the  interest  be 
joint,  the  action  must  be  joint,  although  the  words  are  several; 
and  if  the  interest  be  several,  the  covenant  will  be  several, 
although  the  terms  of  it  be  joint."  Authorities  are  cited  sus- 
taining this  rule,  and  it  is  contended,  that  as  the  plaintiffs' 
interests  were  several,  they  cannot  maintain  a  joint  action, 
though  the  covenant  in  the  policy  is  by  its  terms  to  them 
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jointly.  Whether  such  is  the  rule  at  common  law  we  need 
not  inquire,  as  the  question  must  be  determined  upon  the  pro- 
visions of  our  statute,  which  is  as  follows:  — 

"  Sec.  2545.  All  persons  having  an  interest  in  the  subject 
of  the  action,  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  where  it  is  otherwise  provided  in 
this  code." 

In  Skiff  V.  Cross,  21  Iowa,  459,  it  was  held  that  under  this 
section  sureties  who  had  paid  money  for  their  principal  in 
equal  amounts  may  join  in  an  action  to  recover  the  whole 
amount.  It  is  there  said:  "What  good  reason  can  be  given 
why  we  should  hold  that  each  must  bring  a  separate  action, 
and  thus  vex  the  defendant  with  several  suits  instead  of  one? 
Under  the  section  quoted,  the  plaintiffs  may  join,  or  they 
might,  as  heretofore,  have  brought  their  separate  action,  each 
for  the  amount  he  paid."  That  these  plaintiffs  may  be  en- 
titled to  different  amounts  is  no  reason  why  they  should  be 
driven  to  separate  actions  upon  the  covenants  that  are  to 
them  jointly:  Fauble  v.  Davis,  48  Iowa,  462.  Cases  cited  by 
the  appellant  are  clearly  distinguishable  from  this.  Rhoads 
V.  Booth,  14  Iowa,  575,  was  a  joint  action  by  several  plaintiffs 
for  malicious  prosecution,  and  it  was  held  that  the  damages 
were  personal  to  each,  and  that  they  could  not  join.  Cogswell 
V.  Murphy,  46  Iowa,  44,  was  against  several  separate  owners 
of  stock  to  recover  damages  done  by  all  of  the  stock,  and  it  was 
held  that  a  joint  action  did  not  lie  against  the  owners.  Bort 
V.  Yaw,  46  Iowa,  323,  was  to  recover  damages  for  fraudulent 
representations  made  to  the  plaintiffs,  whereby  each  was  in- 
duced to  enter  into  separate  and  independent  contracts  with  the 
defendant.  Mendenhall  v.  Wilson,  54  Iowa,  589,  was  an  action 
for  trespass  against  two  defendants  and  on  contract  against 
one,  with  a  verdict  against  both  for  the  trespass.  There  was 
no  evidence  against  one  defendant,  and  it  was  held  error  to 
refuse  an  instruction  to  discharge  that  defendant,  as  improp- 
erly joined  in  the  action.  Independent  School  Dist.  etc.  v.  In- 
dependent School  DisLt  50  Iowa,  322,  was  by  several  plaintiffs 
on  an  implied  contract,  which,  if  it  did  arise,  was  to  each 
plaintiff  separately.  It  is  said  in  that  case  that  it  is  not  the 
rule  in  this  state  to  allow  a  joinder  of  plaintiffs  where  the 
same  result  must  follow.  Clearly,  that  the  same  result  will 
follow  is  not,  of  itself,  ground  for  a  joint  action.  They  must 
have  an  interest  in  the  subject  of  the  action,  and  in  obtaining 
the  relief  demanded.     It  will  be  noticed  that  in  none  of  these 
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cases  was  the  cause  of  action  based  upon  a  covenant  running 
jointly  to  the  plaintiff',  and  for  a  single  consideration.  It  may 
be  questioned  whether  the  defendant,  having  contracted  with 
the  plaintiflFs  jointly,  is  not  estopped  from  denying  the  joint 
obligation;  but  this  we  do  not  determine:  Thompson  v.  City  of 
Keokuk,  61  Iowa,  187.  As  bearing  somewhat  upon  this  ques- 
tion, see  also  lAnder  v.  Lake,  6  Iowa,  164;  McNamee  v.  Carpen- 
ter, 56  Iowa,  276;  Kausal  v.  Minnesota  etc.  Ins.  Ass^n,  31  Minn. 
17;  47  Am.  Rep.  776.  Section  2548  of  the  code  provides  that 
"  persons  having  a  united  interest  must  be  joined  on  the  same 
side,  either  as  plaintiflFs  or  defendants,  except  as  otherwise 
provided  by  law."  By  this  policy,  and  for  all  the  purposes 
of  the  insurance,  the  interests  of  these  plaintiffs  in  the  in- 
sured property  was  united.  If  this  was  an  action  against  the 
plaintiflfs  on  this  contract  of  insurance,  they  would  not  be  heard 
to  plead  a  misjoinder,  in  the  face  of  section  2550,  as  to  joinder 
of  defendants;  they,  as  well  as  this  defendant,  being  jointly 
bound  by  the  contract.  We  are  of  the  opinion  that  there  is 
no  misjoinder  of  parties  plaintiff. 

2.  A  number  of  the  errors  assigned  arise  out  of  the  follow- 
ing facts  with  respect  to  notice  and  proof  of  loss,  and  the  al- 
leged waiver  of  other  proofs  of  loss  than  the  statement  made 
to  Mr.  Overton:  It  is  provided  in  the  policy  that  "  in  case  of 
loss  the  assured  shall  forthwith  give  written  notice  thereof  to 
the  company  ....  within  sixty  days;  render  an  account  of 
the  loss,  signed  and  sworn  to;  state  how  the  fire  originated; 
give  copies  of  the  written  portions  of  all  contracts  thereon; 
also  actual  cash  value  and  ownership  of  the  property,  and  the 
occupation  of  the  premises."  The  loss  occurred  January  2, 
1888,  and  on  February  2d  following,  F.  C.  Overton  was  sent 
by  the  defendant  to  the  place  of  the  loss,  to  investigate  with 
respect  thereto.  There  is  dispute  as  to  what  he  was  author- 
ized to  do,  but  it  is  unquestioned  that  he  did  then  and  there 
take  a  written  statement  under  oath  from  the  plaintiflF,  T.  J. 
Graves.  That  statement  shows  that  Graves  was  sworn  to 
"true  answers  make  to  all  questions  propounded  to  him  by 
T.  C.  Overton,  adjuster  of  the  Merchants'  and  Bankers'  Insur- 
ance Company  of  Des  Moines,  Iowa,  touching  my  loss  and 
claim  on  account  of  loss  by  fire,"  etc.  The  statement  was 
taken  in  narrative  form  in  response  to  questions  asked  by 
Overton,  and  it  is  with  reference  to  how  the  fire  originated, 
and  contains  statements  as  to  an  inventory  of  goods,  the 
amount  thereof,  the  amount  and  bills  of  subsequent  purchases, 
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and  the  current  expenses  of  the  assured,  thereby  tending  to 
show  the  value  of  the  goods.  Tiiere  was  testimony  tending 
to  sustain  the  plaintiffs'  allegation  that  Mr.  Overton  waived 
all  different  or  further  proofs  of  loss,  and  declared  the  satis- 
faction of  the  defendant  with  the  facts  and  proofs  so  made. 
In  subsequent  letters  from  the  defendant's  secretary,  Mr.  Over- 
ton is  spoken  of  as  "  our  adjuster,"  and  the  plaintiffs  are  called 
upon  to  furnish  original  invoices  and  bills  of  lading  from  date 
of  last  inventory.  There  was  also  testimony  tending  to  show 
that  the  plaintiffs  immediately  notified  the  defendant's  agent 
who  had  solicited  the  risk  of  the  fire,  and  that  he  notified  the 
company. 

The  written  statement  made  to  Mr.  Overton  is  in  substan- 
tial compliance  with  all  that  the  policy  requires  as  proofs  of 
loss,  except  that  no  copies  of  written  portions  of  contracts  are 
mentioned,  nor  the  occupation  of  the  premises  stated.  There 
was  no  question  as  to  the  occupation,  and  we  may  infer  from 
the  absence  of  any  mention  of  contracts  that  there  were  none.. 
It  is  said  there  was  no  mortgage  or  other  lien  upon  any  of 
said  property.  If  this  statement  was  not  a  suflScient  render- 
ing of  an  account  of  the  loss,  it  was  evidently  so  complete  that 
Mr.  Overton  might  more  readily  accept  it  as  sufficient  proof 
of  loss  than  one  which  was  less  so.  It  was  not  a  question  as 
to  whether  Mr.  Overton  had  authority  to  and  did  waive  the 
making  of  any  proofs  of  loss,  but  rather  whether  he  waived 
further  proofs,  —  whether  he  accepted  this  statement  as  suffi- 
cient. That  there  was  testimony  tending  to  show  that  he  did 
80  accept  it  is  not  disputed.  As  to  Mr.  Overton's  powers,  the 
defendant's  secretary  testifies  that  he  was  sent  to  investigate 
the  circumstances  of  the  fire,  and  that  he  was  afterwards  ap- 
pointed to  adjust  the  loss.  Taking  proofs  of  loss,  as  required 
by  the  policy,  would  seem  to  be  a  very  ready  and  proper  way 
of  investigating  ''the  circumstances  of  the  fire."  The  state- 
ment taken  by  Overton  was  sent  to  and  acted  upon  by  the 
defendant,  as  shown  by  letters  calling  for  further  proofs,  from 
which  to  determine  the  value  of  the  goods  lost.  We  think 
from  all  the  evidence  the  jury  might  find  that  Mr.  Overton 
had  the  power  to  take  proofs  of  loss;  that  he  did  waive  any 
other  proofs  than  the  statement  taken,  and  did  express  him- 
self as  satisfied  therewith.  It  follows  that  the  errors  assigned, 
upon  the  theory  that  there  were  no  proofs  of  loss,  and  that 
Overton  did  not  have  authority  to  waive  proofs  of  loss,  are  not 
well  founded.     There  is  a  marked  difference  between  author- 
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ity  to  and  waiving  of  any  proofs  of  loss  by  an  agent,  and  au- 
thority to  and  waiving  any  further  proofs  than  those  taken  by 
him.  The  cases  cited  are  all  of  the  first  class,  and  therefore 
not  applicable  to  this.  As  stated,  there  was  testimony  tend- 
ing to  show  that  the  defendant  had  notice  of  the  fire  soon 
after,  through  its  soliciting  agent;  but  whether  it  did  or  not, 
it  is  evident  that  it  had  notice  upon  which  it  acted.  Having 
acted  upon  the  notice  it  had,  it  must  be  taken,  in  the  absence 
of  objection,  to  have  waived  any  other  or  different  notice. 

3.  One  Crawford  was  called  by  the  plaintiffs  to  testify  as 
to  the  value  of  the  goods.  He  stated  that  he  had  two  and  a 
half  years'  experience  in  the  hardware  business;  was  then 
keeping  a  drug  store  near  the  plaintiffs'  place  of  business,  and 
practicing  medicine;  that  he  was  frequently  in  the  plaintiffs* 
store;  that  it  seemed  to  be  well  filled;  did  not  notice  any  de- 
pletion of  stock  before  the  fire;  and  that  in  his  judgment 
there  was  from  fifteen  hundred  to  sixteen  hundred  dollars' 

•  worth  of  goods,  Mr.  Early,  a  grocer  in  the  same  town,  but 
who  had  taken  no  particular  notice  of  Graves's  groceries,  gave 
as  his  judgment  that  they  were  worth  from  two  hundred  to 
three  hundred  dollars.  The  appellant's  objections  to  this 
testimony  were  overruled,  of  which  it  complains.  It  is  not  as 
satisfactory  as  would  be  desired  in  arriving  at  the  value  of 
the  goods  destroyed,  and  yet  it  cannot  be  said  that  it  is  so 
remote  as  to  not  bear  upon  that  question.  In  this,  as  in 
many  cases  of  the  kind,  there  are  no  books  and  invoices  from 
which  to  ascertain  the  value;  and  of  necessity  the  testimony, 
which  is  less  convincing,  must  be  received  and  considered. 
We  think  there  was  no  error  in  receiving  this  testimony,  and 
leaving  its  weight  to  be  determined  by  the  jury. 

4.  Upon  examination  of  the  plaintiflf  T.  J.  Graves,  and 
after  he  had  stated  generally  concerning  the  goods  on  hand, 
he  was  asked  a  great  many  questions  in  chief,  such  as,  "  Did 
you  have  any  augers?" — all  of  which  were  objected  to  as  lead- 
ing. They  were  leading  in  form,  and  yet  the  circumstances 
were  such  as  to  justify  questions  thus  directing  the  attention 
of  the  witness  to  each  particular  item. 

5.  Objection  was  made  to  letters  written  and  sent  by  tho 
plaintiffs  to  defendant,  on  the  grounds  that  they  contained 
statements  in  favor  of  the  plaintiffs,  and  that  they  were  not 
et)  tit  "led  to  have  their  own  declarations  admitted  in  their 
favor.  TheKo  letters  were  a  part  of  the  correspondence  with 
the  defendant,  and  form  simply  one  side  of  the  conversatioQ 
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by  letters;  and  defendant's  letters  being  admitted,  they  were 
admissible  as  part  of  the  correspondence.  One  of  plaintiff's 
letters  referred  to  Mr.  Overton  as  "your  adjuster."  The  ap- 
pellant contends  that  they  were  not  entitled  to  this  statement 
as  evidence  that  he  was  the  defendant's  adjuster.  Certainly 
not,  unless  the  defendant  in  reply  admitted  it,  or  was  silent 
on  that  subject.  Without  discussing  them  further,  we  will 
say  that  we  are  very  clear  that  the  letters  were  properly  ad- 
mitted. 

On  his  examination,  Mr.  Overton  was  asked  whether  he 
was  engaged  in  any  capacity  by  the  defendant  "other  than  to 
simply  take  the  answers  of  Mr.  Graves,  and  to  report  the  facts 
in  reference  to  the  fire."  The  plainliflTs  objected,  on  the 
grounds  that  the  defendant  sent  him  there  as  an  adjuster, 
and  he  held  himself  out  to  the  plaintiflfs  as  such,  and  cannot 
now  claim  that  he  was  not.  The  objection  was  sustained, 
and  the  appellant  complains.  That  he  did  hold  himself  out 
to  the  plaintiffs  as  an  adjuster  is  shown  in  the  statement  he 
took,  and  in  a  letter  of  February  8th  following,  the  defendant 
speaks  of  him  as  "our  adjuster."  The  question,  however,  was 
not  whether  he  was  an  adjuster,  but  whether  he  had  authority 
to  take  proofs  of  loss,  and  waive  any  further  than  those  taken, 
or  "to  simply  take  the  answers  of  Mr.  Graves,  and  to  report 
the  facts  in  reference  to  the  fire."  There  was  no  prejudice  in 
sustaining  this  objection,  as  Mr.  Kirkhara,  the  secretary,  tes- 
tified afterwards  that  Overton  "  was  instructed  to  make  in- 
vestigation as  to  the  circumstances  of  the  fire,  and  he  was 
instructed  positively  not  to  take  any  proofs  of  loss."  He  also 
explained  the  letter  of  the  8th  by  saying  that  Overton  was 
then  authorized  to  adjust  this  loss.  If  Overton  was  instructed 
not  to  take  any  proofs  of  loss,  we  have  seen  that  he  exceeded 
his  instructions  by  taking  them,  and  that  the  defendant  re- 
ceived and  acted  upon  them  from  him  as  "  our  adjuster,"  as 
shown  by  the  correspondence. 

This  discussion  disposes  of  all  the  errors  assigned  and 
argued,  and  leads  us  to  the  conclusion  that  the  judgment  of 
the  district  court  should  be  affirmed. 

Insubancb.  —  Power  of  Agent  to  Waive  Conditions  in  Rbspect  to 
Notice  and  Proofs  of  Loss  may  be  exercised  by  parol,  in  spite  of  a  pro- 
▼isioa  that  no  agent  can  change  the  terms  or  conditions,  and  the  same  shall 
not  be  changed  or  waived,  except  in  writing  signed  by  the  president  or  sec- 
retary: Carson  v.  Jersey  City  etc.  Ins.  Co.,  43  N.  J.  L.  300;  39  Am.  Rep.  584. 
Power  to  waive  a  statement  of  loss  is  not  possessed  by  a  local  aTent  of  an  in- 
AM.  St.  R«p..  Vol.  XXXI.  — 33 
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•arance  company,  who  has  never  been  held  out  by  it  as  possess  •  any  other 
authority  than  to  receive  proposals  for  insurance,  fix  rates  of  piumium,  and 
issue  policies,  and  who  has  never  acted  in  settlement  of  losses:  Smith  v. 
Niagara  Fire  Ins.  Co.,  60  Vt.  682;  6  Am.  St.  Rep.  144.  The  condition  as  to 
furnishing  proofs  of  loss  in  a  certain  time  is  deemed  to  be  waived  when  the. 
adjuster  persistently  demands  further  proofs  of  loss:  Dihbrell  v.  Oeoryia  etc. 
Ins.  Co.,  110  N.  0.  193;  28  Am.  St.  Rep.  678.  A  letter  written  by  any  agent 
of  the  company,  including  one  appointed  to  investigate  the  circumstances 
attending  the  fire  and  to  adjust  losses,  is  admissible  in  evidence  to  explain 
or  excuse  delay  in  furnishing  proofs  of  loss:  Day  v.  Dwelling-home  Ina.  Co., 
81  Me,  244.  As  to  waiver  of  forfeiture  by  demand  of  further  proofs  of 
loss,  see  note  to  Wheaton  v.  North  British  etc  Ins.  Co.,  9  Am.  St.  Rep.  236- 
238. 

Witness BS  —  Leading  Qcbstions:  See  note  to  Turney  v.  State,  47  Am. 
Dec.  81-85.  Where  a  question  leading  in  form  merely  relates  to  the  subject- 
matter,  it  should  be  allowed:  SlringfelUm  v.  State,  26  Ma  157;  59  Am.  Deo. 
247;  and  cases  cited  at  page  84  of  the  note  just  referred  to. 

Tbiai..  —  Admission  of  Part  of  a  Transaction,  Conversation,  or 
D60UHKNT  Entitles  the  opposite  side  to  the  admission  of  the  whole  of  it: 
See  note  to  Rouse  v.  Whited,  82  Am.  Dec.  342-345. 
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[82  Iowa,  693.] 

Maliotovs  Prosecution  —  General  Verdict  in  Action  fob,  Presump- 
tion Arising  from.  —  Where  the  jury  return  a  general  verdict  in  favor 
of  the  plaintiff  in  an  action  for  malicious  prosecution,  it  must  be  pre- 
sumed, in  the  absence  of  a  special  finding  to  the  contrary,  that  they 
found  that  the  criminal  prosecution  complained  of  was  instituted  by  the 
defendant. 

Malicious  Prosecution  —  Belief  in  Plaintiff's  Guilt  is  Indispensable. 
—  In  an  action  for  malicious  prosecution,  it  is  no  defense  that  the  pros- 
ecution was  instituted  by  the  defendant  upon  the  advice  of  counsel, 
after  a  full  and  fair  statement  to  him  of  all  the  material  facts  in  the 
case,  when  it  appears  that  the  defendant  did  not  believe  the  accused  to 
be  guilty. 

Probable  Cause,  Want  of.  Inferred  from  General  Verdict  when.  — 
From  a  general  verdict  for  the  plaintiflf  in  an  action  for  malicious  prose- 
ontion,  it  may  be  inferred  that  the  jury  found  a  want  of  probable  cause, 
and  such  general  verdict  is  reconcilable  with  a  special  finding  of  facta 
snfficient  to  warrant  a  suspicion  of  the  plaintiff's  guilt,  but  not  sufiicient 
to  lead  to  a  belief  of  his  guilt,  upon  the  theory  that  the  defendant  did 
not  believe  the  plaintiff  to  be  guilty. 

Abrest  of  Judgment,  Motion  in,  when  only  Available.  —  A  motion 
in  arrest  of  judgment  is  available  only  when  the  facts  stated  in  the  peti- 
tion do  not  entitle  the  plaintiff  to  any  relief  whatever. 

Action  for  malicious  prosecution.    The  facts  appear  from 
the  opinion. 
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Boies,  Hustedy  and  Boies,  for  the  appellants. 

Wheeler  and  Moffitt,  and  Wolf  and  Hanley,  for  the  appellee. 

Given,  J.  1.  The  questions  presented  by  this  appeal  arise 
upon  the  defendants'  motion  for  judgment,  and  their  mo- 
tion in  arrest  of  judgment.  Twenty-eight  special  interrog- 
atories were  submitted  to  and  answered  by  the  jury,  two 
of  which  were  at  the  request  of  plaintiff,  and  twenty-six 
at  the  request  of  defendants.  The  defendants'  motion  for 
judgment  on  the  special  findings  is  upon  three  grounds, 
namely:  '*  1.  Because  it  is  established  thereby  that  defend- 
ants did  not  institute  or  commence  the  criminal  prosecution 
complained  of  by  plaintiff;  2.  Upon  the  facts  found,  they  are 
protected  by  the  advice  of  counsel;  3.  Upon  the  facts  found, 
there  was  probable  cause  for  prosecution."  The  interrogatories 
are  not  only  numerous,  but  somewhat  lengthy,  and  it  is  un- 
necessary to  an  understanding  of  the  questions  discussed  that 
we  more  than  state  their  substance  in  connection  with  the 
questions  under  consideration. 

2,  There  is  no  direct  finding  as  to  whether  the  defendants 
did  commence  the  criminal  prosecution  complained  of.  la 
the  absence  of  a  special  finding  to  the  contrary,  we  must  pre- 
sume from  the  general  verdict  that  the  jury  found  that  the 
defendants  did  commence  the  criminal  prosecution.  Such  a 
finding  was  necessary  to  be  made  before  they  could  find  a  ver- 
dict for  the  plaintiff,  and  all  questions  arising  in  the  case,  not 
covered  by  the  special  findings,  are  to  be  considered  as  hav- 
ing been  found  in  favor  of  and  covered  by  the  general  verdict: 
Cook  V.  Howe,  11  Ind.  442;  Rice  v.  Manford,  110  Ind.  596; 
Lassiter  v.  Jackman,  88  Ind.  118;  Acton  v.  Coffman,  74  Iowa, 
17.  It  is  fairly  inferable,  from  the  findings  hereafter  noticed, 
that  the  jury  did  fully  understand  this  issue,  and  find  that 
the  defendants  not  only  commenced  the  prosecution,  but  did 
have  something  more  to  do  with  prosecuting  a  second  indict- 
ment than  merely  to  state  facts  within  their  knowledge  to  the 
district  attorney. 

3.  In  response  to  the  second  interrogatory  submitted  by  the 
plaintifi",  the  jury  found  that  the  defendants,  in  tlie  prosecu- 
tion of  the  plaintiff",  did  not  "act  in  good  faith,  upon  the  advice 
of  counsel,  believing  the  plaintiff  guilty  of  such  charge."  The 
following  questions  submitted  at  the  request  of  the  defendants 
were  answered  in  theafiirmative:  — 

"  If  you  have  answered  plaintiff's  second  interrogatory,  that 
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defendants  did  not  act  in  good  faith,  upon  the  advice  of  coun- 
sel, believing  plaintiff  to  be  guilty,  will  you  now  answer 
whether  defendants  fully  and  fairly  stated  to  the  prosecut- 
ing attorney  all  of  the  material  facts  for  and  against  the 
theory  of  plaintiff's  guilt,  which  had  come  to  their  knowl- 
edge before  the  first  indictment  ?     A.   Yes. 

"  Q.  Did  the  district  attorney,  after  such  statement,  advise 
defendants  that  there  was  probable  cause  to  belief  the  plain- 
tiff guilty,  and  advise  defendants  that  his  case  should  be  sub- 
mitted to  the  grand  jury?     A.    Yes. 

"Q.  Did  defendants  go  before  such  grand  jury  by  reason 
of  his  advice,  and  in  obedience  to  a  subpoena,  legally  served 
upon  them,  and  give  their  evidence,  and  the  only  evidence 
which  they  gave  on  that  occasion?     A.  Yes." 

It  will  be  seen  from  these  findings  that  while  the  jury  found 
that  the  defendants  fully  and  fairly  stated  to  the  prosecuting 
attorney  all  of  the  material  facts  for  and  against  the  plaintiff, 
which  had  come  to  their  knowledge,  they  did  not  believe  the 
plaintiff  guilty  of  the  larceny.  The  contention  is,  whether 
the  advice  of  counsel  is  a  protection  to  one  who  commences  a 
prosecution  against  another  who  is  not  guilty,  and  whom  he 
does  not  believe  to  be  guilty.  It  is  good  faith  that  excuses 
from  wrongfully  commencing  or  continuing  the  criminal 
prosecution.  Certainly  one  cannot  be  said  to  act  in  good 
faith  who  causes  the  prosecution  of  another  on  a  charge  of 
which  he  does  not  believe  him  guilty.  In  Center  v.  Sprincj,  2 
Iowa,  393,  it  is  said,  as  the  general  expression  of  the  rule,  that 
if  "the  defendant  misrepresents  the  fact  to  such  counsel,  if 
he  does  not  act  in  good  faith  under  the  advice  received,  if  he 
does  not  himself  believe  that  there  is  cause  for  the  prosecu- 
tion or  action,  he  will  not  be  protected."  In  Acton  v.  Goffman^ 
74  Iowa,  17,  the  court  instructed  that  if  the  defendant  acted 
in  good  faith  upon  the  opinion  given  by  the  attorney,  "that 
he  believed  himself  that  there  was  cause  for  the  prosecution," 
then  he  is  not  liable.  In  that  case,  the  jury  found  specially 
that  the  defendant  did  seek  the  advice  of  counsel;  that  the 
attorney,  with  a  full  knowledge  of  the  facts,  ad  vised  that  a 
suit  was  maintainable,  and  that  the  defendant  acted  on  that 
advice  in  commencing  the  prosecution.  In  that  case,  as  in 
this,  the  question  was,  whether  the  facts  thus  found  conclu- 
sively show  that  the  general  verdict  is  so  inconsistent  tiiere- 
with  that  it  must  be  set  aside.  The  court  says:  "  It  must  be 
assumed  that  the  jury  followed  the  instructions  above  set  out. 
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Therefore  they  must  have  found  that  althoueh  the  plaintiff 
stated  the  facts  to  counsel,  and  acted  on  the  advice  of  counsel 
in  commencing  the  criminal  action,  yet  in  doing  so,  he  did 
not  act  in  good  faith,  or  that  he  himself  did  not  believe  there 
was  probable  cause  for  prosecution."  In  that  case,  as  in  this, 
the  instruction  was  not  excepted  to,  and  constituted  the  law 
of  the  case. 

It  is  contended  that  the  finding  that  the  defendants  did 
not  act  in  good  faith,  upon  the  advice  of  counsel,  believing 
the  plaintiflf  guilty  of  the  charge,  is  the  finding  of  a  mere  in- 
ference or  conclusion,  and  is  overcome  by  the  other  findings. 
If  it  be  the  finding  of  a  mere  conclusion,  it  is  sustained  by  the 
general  verdict,  and  there  is  nothing  in  the  other  findings  to 
negative  it,  as  it  is  nowhere  found,  even  by  inference,  that  the 
defendants  believed  the  plaintiff  guilty. 

4.  Probable  cause  is  defined  to  be  "a  reasonable  ground 
of  suspicion,  supported  by  circumstances  sufficiently  strong 
in  themselves  to  warrant  a  cautious  man  in  the  belief  that 
the  person  accused  is  guilty  of  the  offense  with  which  he  is 
charged."  It  is  a  mixed  question  of  fact  and  law.  The  suffi- 
ciency of  the  circumstances  to  constitute  probable  cause  is  a 
question  of  law  for  the  court,  and  the  evidence  of  the  circum- 
fitances  is  for  the  determination  of  the  jury:  Center  v.  Spring, 
2  Iowa,  393,  and  authorities  therein  cited. 

The  facts  found  by  the  jury  are,  in  substance,  these:  Four 
calves  were  stolen  from  defendant  Foreman  on  the  night  of 
June  3,  1874,  in  Jones  County.  In  October  following,  Fore- 
man found  the  calves  in  the  possession  of  defendant  Potter, 
in  Green  County.  Potter  claimed  to  have  purchased  the 
calves  of  the  plaintiff,  in  Jones  County,  on  June  4,  1874. 
Foreman  soon  after  communicated  these  facts  to  the  plaintiff, 
who  conceded  that  he  did  sell  the  calves  to  Potter  on  or  about 
June  4,  1874,  and  claimed  that  he  had  purchased  them,  while 
running  on  a  common  six  or  seven  miles  from  Foreman's 
place,  of  a  stranger  who  said  his  name  was  Smith,  at  about 
eleven  o'clock,  on  or  about  June  4th,  to  be  delivered  in  a 
pasture  six  or  seven  miles  away,  where  he  afterwards  found 
the  calves,  but  did  not  find  the  stranger;  that  the  plaintiff 
thereafter  settled  with  Potter  for  the  calves,  and  gave  his  note 
for  the  value  thereof;  and  that  the  plaintiff  never  gave  any 
other  explanation  of  his  possession  of  the  calves  to  the  de- 
fendants prior  to  the  commencement  of  the  criminal  })rose- 
•cution.     The    further   findings    show    that   these    facts    were 
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known  to  the  defendants  Foreman,  Potter,  and  Fall,  at  the 
time  of  the  commencement  of  the  prosecution,  but  were  not 
known  to  the  other  defendants.  There  is  a  further  finding 
that  neither  of  the  defendants  had  been  informed  of  any  mis- 
take in  the  admission  of  the  plaintiff  that  he  had  had  tlie 
Btolen  calves  in  his  possession,  and  sold  them  to  Potter,  until 
after  the  commencement  of  the  criminal  proceedings,  and 
that  at  the  time  the  proceedings  were  commenced,  the  defend- 
ants did  believe  the  admission  of  the  plaintiff,  that  he  did 
have  the  stolen  calves  in  his  possession,  to  be  true. 

In  instructing  upon  the  question,  whether  the  defendants 
had  probable  cause  for  believing  the  plaintiff  guilty,  the  court, 
following  the  suggestion  made  on  the  former  appeal  (63  Iowa, 
538),  grouped  together  in  an  instruction  the  facts  which  the 
evidence  tended  to  prove,  and  directed  the  jury,  that  if  the 
defendants  discovered  and  believed  that  the  statements  of 
the  plaintiff,  as  to  the  details  of  the  purchase  as  claimed  by 
him,  were  unreasonable,  contradictory,  and  improbable,  then 
such  facts,  coming  to  their  knowledge  and  believed  by  them, 
would  in  law  constitute  probable  cause  for  a  criminal  prose- 
cution. There  is  no  direct  finding  as  to  whether  there  was 
probable  cause  or  not,  and  the  facts  found,  though  such  as  to 
warrant  suspicion,  do  not  necessarily  lead  to  a  belief  of  guilty. 
The  inference  from  the  general  verdict  is,  that  the  jury  found 
that  th&re  was  a  want  of  probable  cause,  and  this  they  might 
do  upon  the  conclusion  that  the  defendants,  though  believing 
the  plaintiff's  explanation  of  his  possession  to  be  suspicious, 
did  not  believe  him  guilty.  It  is  only  when  the  special  find- 
ings of  facts  are  manifestly  inconsistent  with  the  general 
verdict  that  the  special  findings  should  control:  Hardin  v. 
Branner,  25  Iowa,  364;  Clark  v.  Warner,  32  Iowa,  219;  Mer- 
shon  V.  National  Ins.  Co.,  34  Iowa,  87;  Conners  v.  Burlington 
etc.  Ry  Co.,  71  Iowa,  490;  60  Am.  Rep.  814.  There  is  no 
manifest  inconsistency  between  these  findings  and  the  ver- 
dict. They  are  reconcilable  upon  the  theory  that  the  defend- 
ants did  not  believe  the  plaintiff  guilty. 

As  it  follows  from  these  conclusions  that  the  appellants* 
motion  for  judgment  on  the  special  findings  was  rightly  over- 
ruled, it  is  unnecessary  that  we  notice  the  discussion  as  to 
the  defendants'  liability  for  the  finding  for  the  second  indict- 
ment. 

5.  A  motion  in  arrest  of  judgment  is  only  available  "if  th» 
facts  stated  by  the  petition  do  not  entitle  the  plaintiff  to  any 
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relief  whatever":  Code,  sec.  2650.  The  ground  of  defend- 
ants' motion  is,  that  the  court  having  instructed  the  jury  to 
find  for  the  defendants,  on  the  charge  of  conspiracy,  there  were 
no  allegations  upon  which  a  joint  judgment  could  be  rendered 
against  the  defendants.  It  is  a  sufficient  answer  to  say  that 
the  facts  stated  in  the  petition  did  entitle  the  plaintiflf  to 
some  relief,  and  therefore  the  questions  discussed  could  not 
be  raised  by  a  motion  in  arrest  of  judgment. 

A  careful  consideration  of  the  whole  record  leads  us  to  the 
conclusion  that  the  judgment  of  the  district  court  should  be 
aflSrmed.  

Maliciods  Prosecution:  See  generally  the  extencled  note  to  Ro8$  r, 
Hixon,  26  Am.  St.  Rep.  127-164;  see  especially  pages  143-147,  as  to  the  de- 
gree of  protection  afforded  by  the  advice  of  attorneys  or  magistrates,  and  the 
necessity  of  seeking  and  acting  upon  such  advice  in  good  faith.  When  there 
is  probable  cause  for  commencing  a  prosecution,  and  the  prosecutor,  acting 
upon  the  advice  of  attorneys,  and  believing  there  is  probable  cause,  in  good 
faith  and  without  malice  procures  the  arrest  and  prosecution,  he  is  not  lia* 
ble  for  malicious  prosecution:  Jackson  v,  Linnington,  47  ELan.  396;  27  Am, 
St.  Rep.  301. 

Arrest  of  Judgment.  —  Whatever  is  alleged  in  arrest  of  judgment  must 
be  such  matter  as  would  on  demurrer  be  sufficient  to  overturn  the  action  or 
plea,  and  the  same  rule  applies  in  both  civil  and  criminal  cases:  Delaware 
etc  Canal  Co.  v.  Commomoealth,  60  Pa.  St.  367;  100  Am.  Dec.  570.  Oi 
motion  to  arrest  a  judgment  on  account  of  an  insufficient  declaration,  the 
court  does  not  look  beyond  the  face  of  the  declaration,  and  if  that  is  such  aa 
entitled  the  plaintiff  to  recover,  and  it  was  fully  supported  by  the  evidence, 
it  must  be  held  sufficient  on  a  motion  to  arrest:  Edgerly  r.  Emeraon,  29 
N.  U.  555;  65  Am.  Dec  207. 
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Kedigan  v.  Boston  and  Maine  Railroad. 

[155  Massachusetts,  44.] 

Railroad  Corporation  Making  No  Attempt  to  Prevent  Travel  across 
its  station-grounds  and  platform,  as  a  short  cat  between  public  streets, 
does  not  thereby  invite  the  use  of  such  station  and  platform  for  the  pur* 
poses  of  such  travel. 

A  Bare  Licensee  must  Take  Premises  as  He  Finds  Them,  and  has  no 
cause  of  action  if  injured  on  account  of  dangers  there  existing.  The 
owner  does  not  owe  him  any  duty  to  care  for  him,  or  to  see  that  he  does 
not  go  to  a  dangerous  place. 

Railroad  Corporation  Leaving  Unguarded  an  Opening  Made  by 
Kaising  a  Trap-door,  forming  part  of  a  platform  at  one  of  its  sta- 
tions, is  not  answerable  to  one  injured  by  falling  into  such  opening  wliile 
crossing  the  station  and  platform  without  the  invitation  of  the  corpora* 
tion,  in  order  to  make  a  short  cut  between  public  streets,  though  he  and 
other  persons  had  been  in  the  habit  of  so  crossing  without  objection. 
This  is  because  he  is  a  mere  licensee,  to  whom  the  corporation  owes  no 
duty  to  warn  him  of  danger  resulting  from  the  ordinary  use  by  it  of  its 
premises. 

T.  Q.  Kent  and  G.  T.  Dewey,  for  the  plaintiflF. 

F.  P.  Goulding,  for  the  defendant. 

Barker,  J.  The  railroad  station  at  which  the  accident  hap- 
pened is  so  situated  that  its  grounds  upon  the  west  and  south 
are  contiguous  to  public  streets,  Prescott  Street  on  the  west, 
and  Lincoln  Square  on  the  south.  The  grounds  are  uninclosed, 
and  their  surface  is  of  substantially  the  same  level  and  ap- 
pearance with  the  streets,  so  that  no  line  of  demarcation  is 
apparent.  The  station  building  is  surrounded  by  a  platform 
elevated  one  step  above  the  ground,  and  the  platform  contin- 
ues southerly  along  the  railroad  track  to  Lincoln  Square.    In 
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the  other  direction,  the  platform  is  distant  at  its  northwest 
corner  about  twenty-five  feet  from  the  easterly  line  of  the  other 
street.  The  surface  of  the  station-grounds  between  the  streets 
and  the  platform  was  in  a  suitable  condition  for  public  travel, 
and  was  very  much  used  by  teams  and  foot-passengers  in  go- 
ing to  and  from  the  station,  and  in  traveling  across  the  station- 
grounds  from  one  street  to  the  other.  There  was  no  sidewalk 
or  other  defined  foot-path  on  the  east  side  of  Prescott  Street 
next  the  station-grounds,  but  there  was  a  brick  sidewalk  on 
the  west  side  of  Prescott  Street,  extending  to  Lincoln  Square. 
There  was  a  path  trodden  by  foot-passengers  extending  di- 
agonally across  Prescott  Street  and  the  northerly  portion  of 
the  open  station-grounds,  towards  the  northwest  corner  of  the 
platform.  The  route  by  this  path,  and  the  platform  on  the 
west  and  south  sides  of  the  station  building,  and  thence  south- 
erly by  the  platform  next  the  tracks  between  the  northerly 
part  of  Prescott  Street  and  the  Square  at  tlie  end  of  the  plat- 
form, was  a  hundred  or  more  feet  shorter  than  that  by  the 
public  streets.  A  large  number  of  persons  not  passengers  or 
having  business  at  the  station  went  over  the  platform  daily, 
in  passing  by  this  short  cut  from  one  street  to  the  other. 
There  was  no  evidence  whether  the  defendant  made  any  at- 
tempt to  prevent  this  travel,  and  none  that  it  permitted  it 
except  that  it  existed  in  fact.  There  was  also  evidence  that 
many  people  went  over  the  platform  on  the  east  side  of  the 
station,  and  some  along  or  between  the  railroad  tracks,  when 
going  to  Lincoln  Square  from  points  northerly  of  the  station. 
The  plaintiff  for  seven  weeks  previous  to  the  accident  had 
walked  over  the  platform  twice  daily  each  way  in  going  be- 
tween her  home  and  the  place  where  she  worked.  On  the 
night  of  the  accident,  she  was  walking  home  from  the  shop  by 
her  usual  route,  leaving  the  shop  at  six  o'clock  with  two  other 
working  girls.  It  was  very  dark.  They  walked  on  the  side- 
walk on  the  west  side  of  Prescott  Street  until  they  came  to  the 
foot-path;  then  walked  over  the  path  across  Prescott  Street 
and  the  station-grounds  to  the  north  end  of  the  platform,  and 
then  a  short  distance  along  the  platform  on  the  west  side  of 
the  station,  when  she  fell  into  a  hole  or  opening  which  she 
did  not  before  know  of  and  did  not  see,  and  so  was  injured. 
The  opening  into  which  she  fell  was  made  by  the  raising  of  a 
trap-door,  which  formed  part  of  the  platform,  and  which 
opened  upon  stone  steps  leading  to  the  cellar  of  the  station 
building.     The  trap-door  had  been  open  for  an  hour  or  more 
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before  the  accident,  and  the  opening  was  not  guarded  by  any 
barrier  or  light,  and  there  was  no  person  in  charge  of  it,  nor 
other  warning.  The  plaintiff  knew  that  this  was  a  railroad 
passenger-station,  had  seen  teams  drive  up  to  the  platform  to 
get  passengers  and  trunks,  and  had  been  to  this  and  other  pas- 
senger-stations constructed  in  a  similar  manner  with  platforms 
on  the  outside.  The  question  is,  whether,  upon  the  facts  shown, 
the  plaintiff  was  entitled  to  go  to  the  jury,  a  verdict  for  the 
defendant  having  been  ordered  in  the  superior  court. 

It  cannot  be  said,  as  matter  of  law,  that  the  plaintiff  was  a 
tresp  pBer.  She  knew  that  the  place  where  she  was  traveling 
wa&  not  Ji  public  way,  but  the  platform  of  a  railroad  passen- 
ger-siuiion;  she  was  not  a  passenger  of  the  railroad,  and  had 
no  business  to  do  at  the  station,  but  was  merely  using  the 
station-grounds  and  platform  as  a  short  cut  to  facilitate  her 
passage  home.  Whether  her  act  was  or  was  not  a  trespass 
depends  upon  the  attitude  of  the  defendant  toward  her,  and 
those  who  were  accustomed  to  use  the  station  in  a  similar 
manner.  It  may  properly  be  inferred  that  the  defendant 
knew  of,  and  passively  allowed,  the  plaintiff  and  the  public 
to  pass  at  their  pleasure  across  the  station-grounds  and  the 
platforms,  from  one  street  to  the  other.  On  the  other  hand, 
it  cannot  be  said  that  any  invitation  or  inducement  was  ex- 
tended by  the  defendant,  to  the  plaintiff  or  to  the  public,  to 
use  the  station-grounds  and  platforms  as  a  short  cut  in  trav- 
eling from  street  to  street,  or  for  any  other  purpose  than  that 
for  which  they  were  designed  and  adapted  in  connection  with 
the  railroad.  It.  was  apparent  that  the  place  was  a  railway 
passenger-station,  and  not  a  way  for  foot-travel.  No  arrange- 
ment or  fitting  of  the  grounds  or  platform  is  shown  which 
would  convey  to  any  one  the  idea  that  the  platform  was  a 
part  of  Prescott  Street  or  of  Lincoln  Square,  or  of  any  public 
way,  or  that  those  in  charge  of  it  invited  its  use  for  other  than 
railroad  purposes.  The  platform  was  not  contiguous  to  Pres- 
cott Street;  it  led  from  Lincoln  Square  to  the  station  build- 
ing, and  did  not  connect  the  two  streets.  It  was  obviously  a 
part  of  the  railroad  station,  and  for  the  use  of  railroad  passen- 
gers. The  use  for  which  it  was  apparently  designed  required 
the  land  to  be  left  open  and  easily  accessible  from  the  public 
streets.  Besides  this,  the  plaintiff  knew  that  it  was  a  passen- 
ger^station  and  was  not  in  fact  induced  to  believe  that  she 
was  walking  over  a  public  way.  The  fact  that  the  defendant 
made  no  attempt  to  prevent  travel  across  the  station-grounds 
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and  platform,  as  a  short  cut  between  the  public  streets,  was 
not  an  invitation  to  use  thera  for  that  purpose:  Galligan  v. 
Metacomet  Mfg.  Co.,  143  Mass.  527;  Reardon  v.  Thompson.  149 
Mass.  267. 

It  follows  that  the  plaintiff's  rights  are  to  be  determined 
upon  the  theory  that  she  was  neither  a  trespasser  nor  a  person 
induced  or  invited  by  the  defendant  to  enter  its  premises,  but 
a  licensee  merely,  knowingly  using  the  defendant's  land  and 
structures  for  a  purpose  solely  in  her  own  interest,  and  for 
which  she  knew  they  were  not  intended,  and  entering  upon 
them  without  invitation  and  without  right,  by  her  voluntary 
act,  and  with  the  bare  sufferance  of  the  owner. 

The  case  is  not  one  of  a  concealed  peril,  or  of  a  trap  design- 
edly laid.  The  exceptions  do  not  show  that  the  door  was  not 
easily  distinguishable  from  the  platform  of  which  it  formed  a 
part,  and  the  use  for  which  It  was  designed  must  have  been 
apparent  upon  inspection. 

The  general  rule  is,  that  a  bare  licensee  has  no  cause  of 
action  on  account  of  dangers  existing  in  the  place  he  is  per- 
mitted to  enter,  but  goes  there  at  his  own  risk,  and  must  take 
the  premises  as  he  finds  them:  Reardon  v.  Thompson^  149 
Mass.  267;  Parker  v.  Portland  Pablishing  Co.,  69  Me.  173;  31 
Am.  Rep.  262.  No  duty  is  cast  upon  the  owner  to  take  care 
of  the  licensee,  or  to  see  that  he  does  not  go  to  a  dangerous 
place,  but  he  must  take  his  permission  with  its  concomitant 
conditions  and  perils,  and  cannot  recover  for  injuries  caused 
by  obstructions  or  pitfalls:  Hounsell  v.  Smyth,  7  Com.  B.,  N.  S., 
731;  Bntchelor  v.  Fortescue,  11  Q.  B,  Div.  474;  Sweeny  v.  Old 
Colony  etc.  R.  R.  Co.,  10  Allen,  368,  372;  87  Am.  Dec.  644. 
"  An  open  hole,  which  is  not  concealed  otherwise  than  by  the 
darkness  of  night,  is  a  danger  which  a  licensee  must  avoid  at 
his  peril  ":  Holmes,  J.,  in  Reardon  v.  Thompson,  149  Mass. 
267,  268;  Sullivan  v.  Waters,  14  Ir.  C.  L.  460,  475. 

The  plaintiff  cannot  complain  that  the  defendant,  in  law- 
fully using  its  station  and  appliances  as  they  were  apparently 
designed  and  adapted  to  be  used,  so  changed  their  condition 
without  her  knowledge  as  to  make  the  place  dangerous  to  her 
when  she  attempted  to  use  it  in  a  manner  inconsistent  with 
the  use  which  the  owner  chose  to  make  of  it.  The  defendant 
was  under  no  obligation  to  her  to  light  the  place,  or  put  up  a 
barrier,  or  to  give  warning  that  the  condition  of  the  door 
made  it  dangerous  for  her  to  attempt  to  pass.  The  opening 
was  not  a  trap,  but  an  ordinary  and  usual  means  of  access  to 
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a  cellar,  and  so  far  as  the  plaintiff  was  concerned,  the  de- 
fendant owed  her  no  duty  to  keep  it  closed  rather  than  open: 
Metcalfe  v.  Cunard  Steamship  Co.,  147  Mass.  66;  Heinlein  v. 
Boston  etc.  R  R.  Co.,  147  Mass.  136;  9  Am.  St.  Rep.  676. 
The  fact  that  the  jury  viewed  the  premises  makes  no  differ- 
ence in  the  power  of  the  court  to  deal  with  the  case  upon  the 
evidence  presented  in  court,  or  with  our  decision  of  the  ques- 
tion whether  the  justice  presiding  at  the  trial  was  right  in 
directing  a  verdict  for  the  defendant. 
Exceptions  overruled.        

Real  Property  —  Owner's  Liability  to  Persons  Comino  on  his 
Premises.  — This  subject  ia  fully  discussed  in  Sweeny  v.  Old  Colony  etc.  S.  R. 
Co.,  10  Allen,  308;  87  Am.  Dec.  644;  ElUott  v.  Pray,  10  Allen,  378;  87  Am. 
Dec.  653;  and  Zoehisch  v.  Tarhell,  10  Allen,  385;  87  Am.  Dec.  660,  and 
extended  note.  One  going  on  the  premises  of  another  without  invitation, 
and  with  the  mere  acquiescence  and  sufferance  of  the  owner,  is  a  bare 
licensee,  and  cannot  recover  for  an  injury  sustained  by  reason  of  a  defec- 
in  the  premises:  Citsick  v.  Adams,  115  N.  Y.  55;  12  Am.  St.  Rep.  772; 
^alreMon  Oil  Co.  v.  Morton,  70  Tex.  400;  8  Am.  St.  Rep.  611.  On  the  other 
■hand,  where  the  permissive  use  of  the  property  has  been  such  as  tends  to 
produce  a  confident  belief  that  the  use  will  not  be  objected  to,  and  others 
are  thus  led  to  act  on  that  belief,  the  owner  may  be  held  liable  for  an  injury 
which  would  otherwise  have  affected  him  with  no  responsibility:  Houston  etc 
H'y  Co.  V.  Boozer,  70  Tex.  530;  8  Am.  St.  Rep.  615, — a  case  in  which  a  per- 
«on  using  a  private  path  over  a  railway  track  was  injured. 

In  the  case  of  Stevem  v.  Nichols,  155  Mass.  472,  the  doctrine  of  the  prin- 
cipal case  was  reasserted.  The  defendants  were  lessees  and  occupants  of 
premises  on  Atlantic  Avenue,  in  Boston,  from  which  avenue  an  open  way 
extended  into  such  premises,  and  to  other  premises  beyond  them;  this  way 
had  all  the  appearances  of  a  public  way  or  street,  being  paved  and  side- 
walked,  except  that  a  granite  curbing  extended  into  the  way  at  a  point 
opposite  the  rear  of  defendants'  premises,  and  projected  some  six  or  seven 
inches  above  the  paving.  On  a  day  when  the  way  was  so  covered  with 
«now  that  this  curbing  could  not  be  seen,  plaintiff  drove  into  the  way,  be- 
lieving it  to  be  a  public  street,  and  was  injured,  through  his  sleigh  coming 
into  contact  with  the  curbing.  The  court  determined  that  the  plaintiff  was, 
at  most,  a  mere  licensee,  to  whom  the  defendants  could  not  be  held  answer- 
able, saying:  "It  does  not  appear  that  tlie  plaintiff  had  any  right  in  the 
way,  unless  he  had  it  as  one  of  the  pulilio.  There  is  no  allegation  or  state- 
ment that  the  plaintiff  had  ever  used  the  way  before,  or  that  he  knew  the 
•way  was  paveil,  or  noticed  whether  there  was  a  sign  or  not.  Indeed,  if  he 
was  then  using  the  way  for  the  first  time,  the  fair  inference  would  be,  from 
the  statement  of  the  condition  of  the  snow,  that  the  fact  that  the  way  waa 
paved  waa  unknown  to  him  until  after  the  accident,  and  did  not  operate  aa 
an  inducement  to  enter  the  way.  The  declaration  contained  no  allegation 
as  to  any  use  by  the  public  of  the  way,  and  the  statement,  in  the  opening  of 
counsel,  that  the  public  made  use  of  that  way,  was  qualified  by  the  words, 
'  that  is,  as  much  as  they  had  any  occasion  to  pass  down  tliere  with  teams 
or  on  foot.'  It  is  difficult  to  see  how  vehicles  of  any  description  could, 
when  the  paving  was  sufficiently  visible  to  act  as  an  inducement,  go  over  that 
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portioa  of  the  way  which  the  defendants  controlled.  Without  laying  stress 
upon  these  points,  we  are  of  opinion  that  the  declaration  and  the  opening  of 
the  plaintiff's  counsel  do  not  show  that  there  was  any  breach  on  the  part  of 
the  defendants  of  any  duty  which  they  owed  the  plaintiff.  The  defendants 
were  not  obliged  to  put  up  a  sign  notifying  travelers  on  the  public  street 
that  the  passage-way  was  not  a  public  way:  Galliganv.  Metacomet  Mfg.  Co., 
143  Mass.  527;  Reardon  v.  Thompson,  149  Mass.  267;  Redigan  v.  Boston  etc. 
S.  R.  Co.,  155  Mass.  44;  ante,  p.  520.  Nor  can  the  fact  that  the  passage- 
way was  paved  be  considered  an  invitation  or  inducement  to  the  public 
to  enter  upon  it  for  their  own  convenience.  The  defendants  have  a  right 
to  pave  it  for  their  own  use  or  for  the  use  of  their  customers:  Johnson  v. 
Boston  etc.  R.  R.  Co.,  125  Mass.  75;  HeinJein  v.  Boston  etc.  R.  R.  Co.,  147 
Mass.  136;  9  Am.  St.  Rep.  676;  Reardon  v.  Thompson,  149  Mass.  267;  Don- 
nelly  v.  Boston  etc.  R.  R.  Co.,  151  Mass.  210;  Redigan  v.  Boston  etc  R.  R.  Co., 
155  Mass.  44;  ante,  p.  520.  There  was,  in  this  case,  no  allegation  and  no 
statement  that  the  defendants  had  any  knowledge  that  the  public  was  using 
the  passage-way,  or  of  such  a  condition  of  things  that  it  can  be  said  that 
they  must  have  known  of  it.  But  if  it  be  assumed  that  there  was  such  use 
and  such  acquiescence  that  a  license  might  be  implied,  the  plaintiff  stands 
in  no  better  position.  'The  general  rule  is,'  as  stated  by  Judge  Holmes 
in  Reardon  v.  Thompson,  149  Mass.  267,  *  that  a  licensee  goes  upon  laud  at 
his  own  risk,  and  must  take  the  premises  as  he  finds  them.'  See  also  Redigan 
V.  Boston  etc.  R.  R.  Co.,  155  Mass.  44;  ante,  p.  520;  Gautret  v.  Egerton,  L.  R. 
2  Com.  P.  371,  374.  A  licensor  has,  however,  no  right  to  create  a  new  dan- 
ger while  the  license  continues:  Oliver  v.  Wo^xester,  102  Mass.  489,  502;  3 
Am.  Rep.  485;  Corrigan  v.  Union  Sugar  Refinery,  98  Mass.  577;  Corby  v. 
Hill,  4  Com,  B.,  N.  S.,  556.  So  a  railroad  company  which  allows  the  public 
habitually  to  use  a  private  crossing  of  its  tracks  cannot  use  active  force 
against  a  person  or  vehicle  crossing  under  a  license,  express  or  implied: 
Svoeeny  v.  Old  Colony  etc  R.  R.  Co.,  10  Allen,  368;  87  Am.  Dec.  644;  Murphy 
V.  Boston  etc.  R.  R.  Co.,  133  Mass.  121;  Banks  v.  Boston  etc  R.  R.  Co.,  147 
Mass.  495;  see  June  v.  Boston  etc.  R.  R.  Co.,  153  Mass.  79,  82.  We  have 
no  occasion  to  consider  whether  the  case  of  Holmes  v.  Drew,  151  Mass.  578, 
is  open  to  the  criticism  that  it  is  inconsistent  with  the  doctrine  that  a  per- 
son who  dedicates  a  footway  to  the  public  use  is  not  obliged  to  keep  it  ia 
repair  (see  Fisher  v.  Prowse,  2  Best  &  S.  770,  780,  and  Robbina  v.  Jones,  15 
Com.  B.,  N.  S.,  221),  as  we  are  of  opinion  that  that  case  has  no  application 
to  the  case  at  bar.  In  Holmes  v.  Di-ew,  151  Mass.  578,  the  defendant  made  a 
continuous  pavement  in  front  of  his  house,  partly  on  his  own  land  and  partly 
on  the  public  land;  and  it  was  held  that  the  jury  might  infer  from  this  an 
invitation  to  walk  over  the  whole  pavement.  In  the  case  at  bar,  the  de- 
fendants merely  opened  a  private  way  into  a  public  street,  and  we  fail  to  see 
that  they  thereby  invited  the  public  to  use  it,  even  though  it  were  paved." 
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MuRCHiE  V.  Cornell. 

[155  Massachusetts,  60.] 

8alb,  Contract  fob,  Requires  Articles  to  bb  Merchatttablb.  —  A  con- 
tract for  the  sale  and  purchase  of  ice  calls  for  a  merchantable  article  of 
that  name. 

Protest  Madb  and  Sworn  to  bt  a  PaRCHASER  of  ice  on  the  day  of  its 
arrival  is  not  evidence  that  the  statements  therein  contained  are  tme, 
or  that  the  seller  had  been  informed  of  any  defect  in  the  ice,  or  for  any 
other  purpose,  unless  it  be  to  show  that  the  claim  that  the  ice  was 
defective  in  quality  was  not  an  afterthought. 

H.  M.  KnowUon,  for  the  defendants. 
W.  Clifford,  for  the  plaintiffs. 

Holmes,  J.  1.  The  plaintiffs  agreed  to  sell,  and  the  de- 
fendants agreed  to  buy,  a  cargo  of  ice  of  360  tons,  to  be  shipped 
from  Pembroke,  Maine.  From  some  of  the  evidence  it  would 
seem  that  the  ice  was  not  identified  by  the  contract,  but  was 
to  be  supplied  and  appropriated  to  the  contract  by  the  plain- 
tiffs, the  sellers.  From  other  parts  of  the  testimony.it  might 
be  inferred  that  the  ice  was  identified  by  the  contract,  but  at 
a  time  and  under  circumstances  when  the  defendants  had  no 
opportunity  to  inspect  it  before  shipment.  The  judge  in- 
structed the  jury  generally  that  there  was  an  implied  affirma- 
tion that  the  ice  was  of  such  a  kind  that  it  could  be  shipped, 
transported  by  sea,  and  discharged  at  New  Bedford,  as  con- 
templated by  the  contract,  and  no  other  implied  affirmation 
or  warranty.  If  the  instruction  is  wrong  in  either  view  which 
the  jury  might  have  taken  of  the  facts,  the  exceptions  must 
be  sustained,  and  it  is  unnecessary  to  consider  whether  the 
implication  would  be  more  extensive  in  the  former  case  than 
in  the  latter. 

In  some  contracts  of  the  latter  kind,  when  the  sale  is  of 
specific  goods,  but  the  buyer  has  no  chance  to  inspect  them, 
the  name  given  to  the  goods  in  the  contract,  taken  in  its  com- 
mercial sense,  may  describe  all  that  the  purchaser  is  entitled 
to  demand.  So  it  was  held  with  regard  to  "  Manila  sugar,"  in 
Gossler  v.  Eagle  Sugar  Refinery,  103  Mass.  331. 

But  in  many  cases  like  the  present  the  inference  is  war- 
ranted that  the  thing  to  be  furnished  must  be  not  only  a  thing 
of  the  name  mentioned  in  the  contract,  but  something  more. 
How  much  more  may  depend  upon  circumstances,  and  at 
times  the  whole  question  may  be  for  the  jury.  If  a  very  vague 
generic  word  is  used,  like  "ice,"  which,  taken  literally,  may 
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be  satisfied  by  a  worthless  article,  and  the  contract  is  a  com- 
mercial contract,  the  court  properly  may  instruct  the  jury 
that  the  word  means  more  than  its  bare  definition  in  the  dic- 
tionary, and  calls  for  a  merchantable  article  of  that  name. 
If  that  is  not  furnished,  the  contract  is  not  performed:  War* 
ner  v.  Arctic  Ice  Co.,  74  Me.  475;  Swett  v.  Shumway,  102  Mass. 
365,  369;  3  Am.  Rep.  471;  Whitmore  v.  South  Boston  Iron  Co.^ 

2  Allen,  52,  58. 

In  a  sale  of  "Manilla  hemp,"  like  that  of  the  sugar  in  Goss- 
ler  V.  Eagle  Sugar  Refinery,  103  Mass.  331,  it  was  held,  in  Eng- 
land, that  the  hemp  must  be  merchantable:  Jones  v.  Just,  L.  R. 

3  Q.  B.  197;  Gardiner  v.  Gray,  4  Camp.  144;  Howard  v.  Hoey, 
23  Wend.  350,  351;  35  Am.  Dec.  572;  Merriam  v.  Field,  39 
Wis.  578;  Fish  v.  Roseberry,  22  111.  288,  299;  Babcock  v.  Trice, 
18  111.  420;  68  Am.  Dec.  560;  see  Eighty.  Bacon,  126  Mass. 
10,  12;  30  Am.  Rep.  639;  Hastings  v.  Lovering,  2  Pick.  214, 
220;  13  Am.  Dec.  420. 

2.  The  plaintiff's  put  in  evidence  tending  to  show  that  the 
defendants  never  notified  them  of  any  defect  in  the  quality  or 
condition  of  the  ice  until  after  this  suit.  To  meet  this  the  de- 
fendants offered  a  protest  signed  and  sworn  to  by  one  of  them 
on  the  day  the  ice  arrived.  This  protest  was  no  evidence  that 
the  statements  contained  in  it  were  true,  or  that  the  defend- 
ants' story  was  not  false.  So  far  as  the  plaintiffs'  evidence 
was  introduced  for  the  purpose  of  showing  such  an  acceptance 
of  the  ice  as  to  bar  the  defendants  from  alleging  that  it  did 
not  satisfy  the  contract  {Morse  v.  Moore,  83  Me.  473;  23  Am. 
St.  Rep.  783;  and  Gaylord  Mfg.  Co.  v.  Allen,  53  N.  Y.  515,  519), 
the  protest,  of  course,  had  no  bearing.  And  although  it  did 
show  that  the  defendants'  story  was  not  an  afterthought,  it 
was  properly  excluded,  the  plaintiffs,  so  far  as  appears,  not 
having  taken  that  specific  point:  Wallace  v.  Story,  139  Mass. 
115. 

Exceptions  sustained.         

&ALbs.  — V\  ARRANTY  OF  MERCHANTABLE  QtJALiTY  18  implied  in  an  execu- 
tory contract  to  deliver  a  quantity  of  corn:  Babcock  v.  Trice,  18  111.  420;  68 
Am,  Dec.  560;  Brantly  v.  Thomas,  22  Tex.  270;  73  Am.  Dec.  264;  Reed  v.  Ran- 
dall, 29  N.  Y.  358;  86  Am.  Dec.  305;  Sweat  v.  Shumway,  102  Mass.  365;  3  Am. 
Rep.  471;  Forclieimer  v.  Stewart,  65  Iowa,  594;  54  Am.  Rep.  30.  See  also  notes 
to  B'liley  v.  Nickoln,  1  Am.  Dec.  84—86;  Emerson  v.  Brigham,  6  Am.  Dec. 
113-119;  Reed  v.  Randall,  86  Am.  Dec.  312-314;  and  conipare  Bulicinkle  v. 
Cramer,  27  S.  C.  376;  13  Am.  St.  Rep.  645. 

Evidence. — Self-serving  Declarations,  whkn  Admissible:  See  not« 
to  Baker  v.  Kelly,  93  Am.  D^c.  279,  2S0, 
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Lombard  v.  Lennox. 

[155  MA8SACHDSKTT8,  70.] 

Damages. — Injury  to  Plaintiff's  Feelings  maybe  inclnded  m  an  ele- 
ment of  damages  in  an  action  for  making  a  false  statement,  the  effect  of 
which  was  to  deprive  hira  of  employment. 

Action  for  causing  the  discharge  of  plaintiff  from  his  em- 
ployment. He  was  employed  as  a  laborer  by  a  manufacturer 
of  boots  and  shoes,  and  there  was  a  general  understanding 
between  such  manufacturers  that  in  the  event  of  an  appren- 
tice of  one  going  to  work  for  another,  the  latter  would,  upon 
his  attention  being  called  to  the  matter,  discharge  the  appren- 
tice. Tlie  defendant,  seeing  plaintiff  at  his  work,  believed  him 
to  be  one  of  his  apprentices,  and  so  informed  his  employer, 
who  thereupon  discharged  him.  The  defendant  was  mistaken 
in  his  belief.  The  plaintiff  asked  the  court  to  rule  that  he 
"  was  entitled  to  damages  for  the  injury  to  his  feelings."  The 
judge  refused  to  so  rule,  but  gave  judgment  for  the  plaintiff 
for  forty  dollars.     The  plaintiff  excepted. 

W.  D.  Northendj  for  the  plaintiff. 

H.  P.  MouUon,  for  the  defendant. 

Knowlton,  J.  We  understand  the  plaintiff's  counsel  and 
the  presiding  justice  to  have  intended  to  present  by  this  bill 
of  exceptions  the  question  whether,  on  the  facts  found,  the 
court  might  properly  infer  that  there  was  an  injury  to  the 
plaintiff's  feelings  for  which  he  should  have  compensation, 
and  not  the  question  whether  these  facts  conclusively  establish 
the  existence  of  such  an  injury. 

If  the  ordinary  and  natural  consequence  of  the  acts  set  out 
in  a  declaration  and  proved  in  an  action  of  tort  is  to  cause  an 
injury  to  the  feelings  of  the  plaintiff,  and  if  the  acts  are  done 
willfully,  or  with  gross  carelessness  of  the  rights  of  the  plain- 
tiff, damages  may  be  recovered  for  mental  suffering.  This 
rule  has  been  applied  in  actions  of  trespass  to  real  estate,  as 
well  as  in  others:  Meagher  v.  Driscoll,  99  Mass.  281;  96  Am. 
Dec.  759;  Fillehrown  v.  Hoar,  124  Mass.  580,  585. 

The  wrongful  act  of  the  defendant  in  the  present  case  was 
analogous  to  an  ordinary  actionable  slander.  It  was  a  false 
statement,  unjustifiably  made,  which  imputed  to  the  plaintiff 
a  disregard  of  his  obligations  as  apprentice  to  the  defendant^ 
and  which  had  the  effect  to  deprive  the  plaintiff  of  the  em- 
ployment on  which  he  relied  for  his  support.     In  Markham  v. 
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Russell,  12  Allen,  573,  575,  90  Am.  Dec.  169,  Chief  Justice 
Bigelow  says:  "  Undoubtedly,  the  material  element  of  damage 
in  an  action  for  slander  is  the  injury  done  to  character.  But 
it  is  not  the  sole  element.  A  jury  have  a  right  also  to  consider 
th«  mental  suffering  which  may  have  been  occasioned  to  a 
party  by  the  publication  of  slanderous  words.  When  an  in- 
jury has  been  inflicted  on  the  reputation  of  a  party  sufficient 
to  sustain  an  action  at  all,  he  has  a  right  to  recover  a  reason- 
able compensation  for  the  distress  and  anxiety  which  may 
have  been  the  natural  result  of  the  legal  wrong  which  has 
been  done  to  him." 

In  the  case  at  bar,  the  wrong  was  inflicted  directly  upon  the 
plaintiff,  by  making  a  false  accusation  against  him,  which,  if 
believed,  would  be  likely  to  cause  his  discharge  from  the  ser- 
vice in  which  he  was  engaged.  Such  an  accusation  would 
naturally  cause  the  plaintiff  mental  suffering  and  anxiety,  in 
reference,  not  only  to  the  estimation  in  which  he  would  be 
likely  to  be  held  by  Pevear,  for  whom  he  was  working,  or  by 
others  to  whom  the  fact  of  his  discharge  might  become  known, 
but  also  to  its  effect  upon  his  income,  through  the  loss  of  his 
situation. 

The  plaintiff's  request  for  a  ruling  was  made  upon  the  facta 
proved,  and  the  refusal  seems  to  have  been  without  reference 
to  any  question  of  pleading.  But  we  are  of  opinion  that  the 
declaration,  as  well  as  the  facts  in  evidence,  was  sufficient  to 
warrant  an  estimate  of  damages  to  the  plaintiff's  feelings. 
While  there  is  no  express  reference  to  the  effect  of  the  defend- 
ant's wrongful  acts  on  the  plaintiff's  feelings,  the  facts  alleged 
are  such  as  would  naturally  cause  the  plaintiff  mental  suffer- 
ing, and  there  is  nothing  to  preclude  the  court  from  consider- 
ing all  the  natural  consequences  of  them. 

Exceptions  sustained. 

Damages,  Mental  Sdffertno,  when  an  Element  of:  See  notes  to 
Wyman  v.  Lmvitt,  36  Am.  Rep.  306;  West  v.  Western  Union  Tel,  Co.,  7  Am. 
St.  Rep.  534-537.  As  to  the  allowauce  of  such  damages  in  actions  for  libel  or 
slander,  see  note  to  Terwilli<jer  v.  Wands,  72  Am.  Dec.  435.  Mental  suffer- 
ing ia  a  proper  element  of  damage,  when  it  is  one  of  the  direct,  proximate, 
and  natural  consequences  of  an  actionable  wrong:  Larson  v.  Chase,  47  Minn. 
307;  28  Am.  St.  Rep.  370.  It  is  an  element  for  which  damages  may  be  re- 
covered in  an  action  for  slander:  Cahill  v.  Murphy,  94  Cal.  29;  28  Am.  St. 
Rep.  83.  But  where  a  libel  ia  not  actionable  per  ae,  mental  anguish  cannot- 
be  allowed  as  a  part  of  the  damages,  without  proof  of  some  other  injury  or 
damage:  Hirahfield  v.  Fart  Wwth  Nat.  Bani^  83  Tex.  452;  29  Am.  St.  Rep. 
660. 

Av.  St.  Rkp.,  Vou  XXXL  -  34 
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Tripp  v.  Gifford. 

[155  Massachusetts,  108.] 
Intants.  —  A  Next  Friend  cannot  Compromise  and  discharge  an  action 
by  agreement  made  in  good  faith  out  of  court,  where  no  judgment  is 
entered  in  pursuance  of  such  agreement,  and  it  is  never  approved  by 
the  court.  If,  however,  judgment  should  be  entered  in  accordance  with 
the  agreement,  it  would  no  doubt  biud  the  infant.  In  the  absence  of 
such  judgment  or  approval,  the  agreement  is  not  admissible  in  bar  of 
the  action,  nor  in  mitigation  of  damages. 

W.  C.  Parker,  for  the  defendant. 
E.  D.  Stetson,  for  the  plaintiff. 

Barker,  J.  The  action  was  brought  by  the  father  of  the 
plaintiff  as  next  friend.  Before  the  trial,  the  court  removed 
hira,  and  appointed  another  person  to  act  in  that  capacity. 
At  the  trial  the  defendant  offered  to  show,  both  in  bar  of  the 
action  and  upon  the  question  of  damages,  that  the  father, 
while  acting  as  next  friend,  and  intending  to  protect  the  plain- 
tiff's interests,  had  in  good  faith  made  a  settlement  with  the 
defendant,  who  had  paid  him  the  sum  of  fifty  dollars,  which 
both  intended  should  be  a  full  settlement  of  the  cause  of  ac- 
tion. The  only  question  in  the  case  is,  whether  this  evidence 
was  rightly  excluded.  No  agreement  for  the  settlement  or 
disposition  of  the  cause  was  filed  in  court  before  or  after  the 
removal  of  the  father  as  next  friend,  but  the  original  liability 
of  the  defendant  was  not  contested,  and  the  case  went  to  the 
jury  on  the  question  of  damages  only. 

The  question  whether  a  next  friend  can  compromise  and 
discharge  the  cause  of  action  by  an  agreement  made  out  of 
court  has  never  come  to  this  court  for  decision.  Many  of  the 
numerous  cases  in  which  infants  sue  by  next  friends  are  never 
brought  to  a  trial,  but  are  so  compromised  or  adjusted  by  the 
parties  or  counsel  that  they  are  disposed  of  by  judgments 
entered  in  fact  by  consent.  Sometimes,  but  very  rarely,  the 
proposed  arrangement  is  brought  to  the  attention  of  the  court, 
and  its  sanction  obtained.  In  most  instances,  however,  the 
settlement  is  made  and  the  judgment  entered  without  calling 
the  attention  of  the  presiding  justice  to  it  or  obtaining  his 
approval.  That  such  judgments  conclude  the  minor  we  have 
no  doubt,  since  he  is  ordinarily  bound  to  the  same  extent  as 
a  person  of  full  age  by  acts  done  in  good  faith  by  his  counsel 
in  the  course  of  a  suit;  and  even  in  equity,  if  a  decree  is  en- 
tered against  him  by  consent  without  special  inquiry,  he  will 
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be  bound  by  the  decree:  Walsh  v.  Walsh,  116  Mass.  377,  382; 
17  Am.  Rep.  162. 

The  principal  cases  in  our  reports  in  which  the  position  of 
the  next  friend  has  been  considered  are  Parsons  v.  Jones,  9 
Mass.  106;  Smith  v.  Floyd,  1  Pick.  275;  Miles  v.  Boyden,  3 
Pick.  213,  218;  Crandall  v.  Slaid,  11  Met.  288;  and  Guild  v. 
Cranston,  8  Gush.  506.  From  these  decisions  it  is  clear  that 
while  he  may  be  any  person  who  will  undertake  the  infant's 
cause,  the  next  friend  is,  in  theory  of  law,  appointed  by  the 
court.  His  authority  is  commensurate  with  the  writ,  the 
plaintiflF's  cause  of  action,  pro  hac  vice,  being  intrusted  to  him. 
He  may  so  conduct  himself  as  to  damage  the  plaintiff,  to 
whom  he  will  thereby  become  answerable.  The  court  will  be 
slow  to  interfere  and  revoke  his  authority,  but  when  proper 
cause  is  shown,  it  will  do  so,  and  appoint  another,  or  stay 
proceedings.  He  is  not  liable  for  costs,  because  not  a  party  to 
the  suit.  Having  been  appointed  to  prosecute  for  the  infant, 
he  may  discharge  the  judgment.  The  judgment,  whether  for 
or  against  the  infant,  will,  while  it  remains  ia  force,  bar  any 
future  action  for  the  same  cause. 

It  is  clear  that,  so  far  as  these  authorities  go,  his  position 
and  duties  do  not  necessarily  require  him  to  have  power  out 
of  court  to  discharge  the  cause  of  action.  Nor  is  there  any 
doubt  that  the  general  principle  is  as  stated  in  Denholm  v. 
McKay,  148  Mass.  434,  441,  12  Am.  St.  Rep.  574,  that  "the 
rights  of  infants  are  sedulously  protected  by  courts  of  law  and 
of  equity,  as  well  as  by  statute." 

An  examination  of  the  decisions  elsewhere  shows  that  they 
do  not  favor  the  proposition  that  the  next  friend  may  dis- 
charge the  infant's  cause  of  action  by  a  settlement  out  of 
court.  It  is  held  that  he  is  an  officer  of  the  court,  appointed 
specially  for  the  protection  of  the  infant's  interests:  Morgan 
V.  Thome,  7  Mees.  &  W.  400;  The  Etna,  Ware,  462;  Baltimore 
etc.  R.  R.  Co.  V.  Fitzpatrick,  36  Md.  619;  that  he  is  not  a  party 
to  the  action  for  any  purpose:  Brown  v.  Hull,  16  Vt.  673;  Sin- 
clair V.  Sinclair,  13  Mees.  &  W.  640,  646;  In  re  Corsellis,  48 
L.  T.,  N.  S.,  425;  Baltimore  etc.  R.  R.  Co.  v.  Fitzpatrick,  36  Md. 
619;  that  he  cannot  submit  the  case  to  arbitration:  Tucker  v. 
Dabbs,  12  Heisk.  18;  or  bind  the  infant's  estate  for  attorney's 
fees:  Houck  v.  Bridwell,  28  Mo.  App.  644;  that  he  cannot 
compromise  the  suit  without  the  express  sanction  of  the  court: 
Isaacs  v.  Boyd,  5  Port.  388;  MiJes  v.  Kaigler,  10  Yerg.  10;  30 
Am.  Dec.  425;  Crotty  v.  Eagle,  35  W.  Va.  143;  Clark  v.  Grout, 
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34  S.  C.  417;  that  while  he  cannot  surrender  substantial 
rights,  he  may  assent  to  arrangements  which  will  facilitate 
the  trial  and  determination  of  the  cause:  Kingsbury  v.  Buckner, 
134  U.  S.  650;  and  that  the  court  will  always  interpose  to 
protect  the  infant  against  the  collusion  of  the  next  friend  with 
the  adverse  party,  or  any  misconduct:  The  Etna,  Ware,  462. 

We  see  no  reason  why  the  next  friend  should  not  have 
authority  to  institute  or  to  entertain  negotiations  for  a  settle- 
ment of  the  controversy.  His  position  with  reference  to  it  is 
like  that  of  a  general  guardian,  or  the  guardian  ad  litem  of  au 
infant  defendant.  It  is  to  be  expected  that  he  will  act  fairly 
and  intelligently  for  the  real  interest  of  the  plaintiff;  but  it 
cannot  be  said  that  every  suit  brought  in  the  name  of  the  in- 
fant is  upon  a  good  cause  of  action,  or  that,  if  well  brougbt, 
the  just  amount  of  the  recovery  cannot  be  arrived  at  without 
a  trial,  or  that  when  the  next  friend  and  the  defendant,  and 
their  respective  counsel,  who  are  sworn  officers  of  the  courty 
act  in  good  faith,  it  is  necessary  that  an  investigation  of  the 
fairness  of  a  proposed  adjustment  should  be  made  or  ordered 
by  the  court  before  disposing  of  the  cause.  The  next  friend 
is  intrusted  with  the  rights  of  the  infant,  so  far  as  they  are 
involved  in  the  cause,  and  acts  under  responsibility,  both  to 
the  court  and  the  plaintiff.  It  may  well  be  considered  to  be 
within  his  official  duty  to  negotiate,  if  possible,  a  fair  adjust- 
ment, without  subjecting  the  plaintiff  to  the  expense  and  risk 
of  a  trial. 

When,  however,  he  assumes  finally  to  conclude  a  settlement 
out  of  court,  and  to  discharge  the  cause  of  action  by  an  agree- 
ment in  pais,  under  which  he  accepts  less  than  the  plaintiff's 
entire  demand,  he  does  more  than  is  clearly  within  his  author- 
ity to  prosecute  the  action,  and  more  than  we  think  ought  to 
be  allowed,  with  due  regard  to  the  protection  of  the  infant. 
Unless  such  a  settlement  is  affirmed,  either  in  terms,  if  brought 
to  the  attention  of  the  court,  or  by  an  entry  of  judgment  in 
regular  course,  it  may  fairly  be  held  invalid.  If  it  is  not  of 
such  a  nature  as  to  commend  itself  to  counsel,  to  whom,  as 
well  as  to  the  next  friend,  the  infant  has  a  right  to  look  for 
protection,  it  ought  not  to  stand,  unless  sanctioned  by  the 
court.  It  is  no  injustice  to  a  defendant  to  hold  that  the  infant 
is  not  concluded  until  the  cause  is  disposed  of  by  judgment. 

We  hold  that  in  the  case  at  bar  the  settlement  made  by  the 
father  while  next  friend,  having  been  made  in  the  country, 
and  not  sanctioned  by  the  court,  did  not  conclude  the  plain» 
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tiff.  Evidence  of  it,  therefore,  was  not  admissible  in  bar;  and 
as  the  father  was  never  a  party  to  the  cause,  no  admission  of 
his  in  the  country,  at  least  if  made  in  the  course  of  negotia- 
tions for  a  settlement,  was  admissible  against  her  on  the 
<juestion  of  damages. 
Exceptions  overruled. 

Infants.  —  A  Next  Fribnd  cannot  receive  the  money  on  a  juflgment 
in  favor  of  an  infant,  enter  satisfaction,  and  take  the  money  out  of  court; 
tnuch  less  can  he  compound  the  judgment:  Miles  v.  Kaigler,  10  Yerg.  10;  30 
Am.  Dec.  425;  Smith  v.  Redus,  9  Ala.  99;  44  Am.  Dec.  429.  Similarly,  a 
guardian  ad  litem  has  only  a  special  and  limited  authority,  and  his  acts,  so 
far  as  they  transcend  this  authority,  are  void.  Ue  has  no  power  to  admit 
away  the  rights  of  the  infant:  Waterman  ▼.  Lawrence,  19  Cal.  210;  79  Am, 
Dec.  212.     Ck>mpare  Lmg  v.  Mulford,  17  Oliio  St.  484;  93  Am.  Dec.  638. 
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[155  Massachusktts,  117.] 
<JONSTITUTTONAL  LaW.  —  STATUTE    DECLARING   THAT    No    EMPLOYER   SHALL 

Impose  a  fine  or  withhold  the  wages,  or  any  part  of  the  wages,  of  an 
employee  engaged  in  weaving,  for  an  imperfection  that  may  arise  during 
the  process  of  weaving,  is  void,  because  it  conflicts  with  that  part  of  the 
state  constitution  enumerating  as  one  of  the  inalienable  rights  of  man 
that  "of  acquiring,  possessing,  and  protecting  property." 

A.  J.  Bartholomew,  for  the  defendant. 

A.  E.  Pillshury,  attorney-general,  for  the  commonwealth. 

Knowlton,  J.  This  is  an  indictment  under  the  statutes  of 
1891,  chapter  125,  the  first  section  of  which  is  as  follows:  "  No 
employer  shall  impose  a  fine  upon  or  withhold  the  wages,  or 
any  part  of  the  wages,  of  an  employee  engaged  at  weaving,  for 
imperfections  that  may  arise  during  the  process  of  weaving." 
Section  2  provides  a  punishment  for  a  violation  of  the  pro- 
visions of  the  statute,  by  the  imposition  of  a  fine  of  not 
exceeding  one  hundred  dollars  for  the  first  offense,  and  not 
exceeding  three  hundred  dollars  for  the  second  or  any  sub- 
sequent offense. 

The  act  recognizes  the  fact  that  imperfections  may  arise  in 
weaving  cloth,  and  it  is  evident  that  a  common  cause  of  such 
imperfections  may  be  the  negligence  or  want  of  skill  of  the 
weaver.  When  an  employer  has  contracted  with  his  em- 
ployee for  the  exercise  of  skill  and  care  in  tending  looms,  it 
forbids  the  withholding  of  any  part  of  the  contract  price  for 


634  Commonwealth  v.  Perry.  [Mass. 

non -performance  of  the  contract,  and  seeks  to  compel  the  pay- 
ment of  the  same  price  for  work  which  in  quality  falls  far 
short  of  the  requirements  of  the  contract  as  for  that  which  is 
properly  done.  It  does  not  purport  to  preclude  the  employer 
from  bringing  a  suit  for  damages  against  the  employee  for  a 
breach  of  the  contract,  but  he  must  pay  in  the  first  instance 
the  wages  to  which  the  employee  would  have  been  entitled  if 
he  had  done  such  work  as  the  contract  called  for.  It  is  obvi- 
ous that  a  suit  for  damages  against  an  employee  for  failure  to 
do  good  work  would  be  in  most  cases  of  no  practical  value  to 
the  employer,  and  theoretical  remedy  of  this  sort  does  not 
justify  a  requirement  that  a  party  to  such  a  contract  shall 
pay  the  consideration  for  performance  of  it  when  it  has  not 
been  performed.  The  defendant  contends  that  the  statute 
is  unconstitutional,  and  it  becomes  necessary  to  consider  the 
question  thus  presented. 

The  employer  is  forbidden  either  to  impose  a  fine  or  to 
withhold  the  wages,  or  any  part  of  them.  If  the  act  went  no 
further  than  to  forbid  the  imposition  of  a  fine  by  an  employer 
for  imperfect  work,  it  might  be  sustained  as  within  the  legis- 
lative power  conferred  by  the  constitution  of  this  common- 
wealth, in  chapter  1,  section  1,  article  4,  which  authorizes 
the  general  court  "to  make,  ordain,  and  establish  all  manner 
of  wholesome  and  reasonable  orders,  laws,  statutes,  and  ordi- 
nances, directions  and  instructions,  either  with  penalties  or 
without,  so  as  the  same  be  not  repugnant  or  contrary  to  this 
constitution,  as  they  shall  judge  to  be  for  the  good  and  wel- 
fare of  this  commonwealth,  and  for  the  government  and  order- 
ing thereof,  and  of  the  subjects  of  the  same."  It  might  well 
be  held  that  if  the  legislature  should  determine  it  to  be  for 
the  best  interests  of  the  people  that  a  certain  class  of  em- 
ployees should  not  be  permitted  to  subject  themselves  to  an 
arbitrary  imposition  of  a  fine  or  penalty  by  their  employer,  it 
might  pass  a  law  to  that  effect.  But  when  the  attempt  is  to 
compel  payment  under  a  contract  of  the  price  for  good  work 
when  only  inferior  work  is  done,  a  different  question  is  pre- 
sented. 

There  are  certain  fundamental  rights  of  every  citizen  which 
are  recognized  in  the  organic  law  of  all  our  free  American 
states.  A  statute  which  violates  any  of  these  rights  is  un- 
constitutional and  void,  even  though  the  enactment  of  it  i» 
not  expressly  forbidden.  Article  1  of  the  declaration  of  rights 
in  the  constitution  of  Massachusetts  enumerates  among  the 
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natural,  inalienable  rights  of  men  the  right  "of  acquiring, 
possessing,  and  protecting  property."  Article  1,  section  10, 
of  the  constitution  of  the  United  States  provides,  among  other 
things,  that  no  state  shall  pass  any  "  law  impairing  the  obli- 
gation of  contracts."  The  right  to  acquire,  possess,  and  pro- 
tect property  includes  the  right  to  make  reasonable  contracts, 
which  shall  be  under  the  protection  of  the  law. 

The  manufacture  of  cloth  is  an  important  industry,  essential 
to  the  welfare  of  the  community.  There  is  no  reason  why  mea 
should  not  be  permitted  to  engage  in  it.  Indeed,  the  statute 
before  us  recognizes  it  as  a  legitimate  business,  into  which  any- 
body may  freely  enter.  The  right  to  employ  weavers,  and  to 
make  proper  contracts  with  them,  is  therefore  protected  by  our 
constitution;  and  a  statute  which  forbids  the  making  of  such 
contracts,  or  attempts  to  nullify  them,  or  impair  the  obligation 
of  them,  violates  fundamental  principles  of  right  which  are 
expressly  recognized  in  our  constitution.  If  the  statute  is 
held  to  permit  a  manufacturer  to  hire  weavers,  and  agree  to 
pay  them  a  certain  price  per  yard  for  weaving  cloth  with 
proper  skill  and  care,  it  renders  the  contract  of  no  effect  when 
it  requires  him,  under  a  penalty,  to  pay  the  contract  price  if  the 
employee  does  his  work  negligently,  and  fails  to  perform  his 
contract.  For  it  is  an  essential  element  of  such  a  contract 
that  full  payment  is  to  be  made  only  when  the  contract  is 
performed.  If  it  be  held  to  forbid  the  making  of  such  con- 
tracts, and  to  permit  the  hiring  of  weavers  only  upon  terms 
that  prompt  payment  shall  be  made  of  the  price  for  good 
work,  however  badly  their  work  may  be  done,  and  that  the 
remedy  of  the  employer  for  their  derelictions  shall  be  only  by 
suits  against  them  for  damages,  it  is  an  interference  with  the 
right  to  make  reasonable  and  proper  contracts  in  conducting 
a  legitimate  business,  which  the  constitution  guarantees  to 
every  one  when  it  declares  that  he  has  a  "  natural,  essential, 
and  inalienable  right"  of  "acquiring,  possessing,  and  protect- 
ing property."  Whichever  interpretation  be  given  to  this 
part  of  the  act,  we  are  of  opinion  that  it  is  unconstitutional; 
and  inasmuch  as  the  instructions  of  the  judge  permitted  the 
jury  to  find  the  defendant  guilty  on  the  second  count,  a  new 
trial  must  be  granted. 

We  do  not  deem  it  important  to  consider  the  other  excep- 
tions taken  by  the  defendant,  further  than  to  say  that  we  are 
of  opinion  that  the  motion  to  quash  was  rightly  overruled. 

For  cases  supporting  the  view  we  have  taken,  and  for  a  fur- 
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tber  discussion  of  the  principles  involved  in  the  decision,  see 
Godcharles  v.  Wigeman,  113  Pa.  St.  431;  State  v.  Goodxoill,  33 
W.  Va.  179;  25  Am.  St.  Rep.  863;  In  re  Jacobs,  98  N.  Y.  98; 
50  Am.  Rep.  636;  People  v.  Marx,  99  N.  Y.  377;  52  Am.  Rep. 
84;  People  v.  GilUon,  109  N.  Y.  389;  4  Am.  St.  Rep.  465;  MiU 
Utt  V.  People,  117  111.  294;  67  Am.  Rep.  869. 
Exceptions  sustained.  

Judge  Holmes  was  unable  to  concur  with  the  majority  of  the  court,  and 
expressed  his  dissent  as  follows:  "In  the  first  place,  if  the  statute  is  uncon- 
stitutional, as  construed  by  the  majority,  I  think  it  should  be  construed 
more  narrowly  and  literally,  so  as  to  save  it.  Taking  it  literally,  it  is  not 
infringed,  and  there  ia  no  withholding  of  wages,  when  the  employer  only 
promises  to  pay  a  reasonable  price  for  imperfect  work,  or  a  price  less  than 
the  price  paid  for  perfect  work,  and  does  pay  that  price  in  fact.  But  I  agree 
that  the  act  should  be  construed  more  broadly,  and  should  be  taken  to  pro- 
hibit  palpable  evasions,  because  I  am  of  opinion  that  even  so  construed  it  is 
constitutional,  so  far  as  any  argument  goes  which  I^have  heard.  The  pro- 
hibition, if  any,  must  be  found  in  the  words  of  the  constitution,  either  ex- 
pressed or  implied,  upon  a  fair  and  historical  construction.  What  words  of 
the  United  States  or  state  constitution  are  relied  on?  The  statute  cannot 
be  said  to  impair  the  obligation  of  contracts  made  after  it  went  into  effect: 
Lehiijh  Water  Go.  v.  Easton,  121  U.  S.  388,  391.  So  far  as  has  been  pointed 
out  to  me,  I  do  not  see  that  it  interferes  with  the  right  of  acquiring,  possess- 
ing, and  protecting  property,  any  more  than  the  laws  against  usury  or 
gaming.  In  truth,  I  do  not  think  that  that  clause  of  the  bill  of  rights  has  any 
application.  It  might  be  urged,  perhaps,  that  the  power  to  make  reasonable 
laws  impliedly  prohibits  the  making  of  unreasonable  ones,  and  that  this  law 
is  unreasonable.  If  I  assume  that  this  construction  of  the  constitution  is 
correct,  and  that,  speaking  as  a  political  economist,  I  should  agree  in  con- 
demning the  law,  still  I  should  not  be  willing  or  think  myself  authorized  to 
overturn  legislation  on  that  ground,  unless  I  thought  that  an  honest  differ- 
ence of  opinion  was  impossible,  or  pretty  nearly  so.  But  if  the  statute  did 
no  more  than  to  abolish,  in  certain  cases,  contracts  for  a  quantum  meruit,  and 
recoupment  for  defective  quality  not  amounting  to  a  failure  of  consideration, 
I  suppose  that  it  only  would  put  an  end  to  what  are,  relatively  speaking,  in- 
novations in  the  common  law,  and  I  know  of  nothing  to  hinder  it.  This, 
however,  is  not  all.  I  do  not  confine  myself  to  technical  considerations.  I 
suppose  that  this  act  was  passed  because  the  operatives,  or  some  of  them, 
thought  that  they  were  often  cheated  out  of  a  part  of  their  wages  nnder  a 
false  pretense  that  the  work  done  by  them  was  imperfect,  and  persuaded  the 
legislature  that  their  view  was  true.  If  their  view  was  true,  I  cannot  doubt 
that  the  legislature  had  the  right  to  deprive  the  employers  of  an  hunest  tool 
which  they  were  using  for  a  dishonest  purpose,  and  I  cannot  pronounce  the 
legislation  void,  as  based  on  a  false  assumption,  since  I  know  nothing  about 
the  matter,  one  way  or  the  other.  The  statute,  however  construed,  leaves 
the  employers  their  remedy  for  imperfect  work  by  action.  I  doubt  if  we  are 
at  liberty  to  consider  the  objection  that  this  remedy  is  practically  worthless; 
but  if  we  are,  then  the  same  objection  is  equally  true,  although  for  different 
reasons,  if  the  workmen  are  left  to  their  remedy  against  their  employers  for 
wages  wrongluUy  withheld.     My  view  seems  to  me  to  be  favored  by  Hancock 
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r.  Yaden,  121  Ind.  366,  16  Am.  St.  Rep.  396,  and  SlaugUer -house  Caset^  16 
Wall.  36,  80,  81." 

Constitutional  Law,  —  An  extended  note  discussing  the  Fourteenth 
Amendment  will  be  found  appended  to  the  ease  of  State  v.  Ooodwill,  25  Am. 
St.  Rep.  870-890,  referred  to  in  the  principal  case.  The  principles  involved 
in  State  v.  Goodwill,  33  W.  Va.  179,  25  Am.  St.  Rep.  863,  were  again  reviewed 
in  StaU  V.  Fire  Creek  Coal  etc.  Co.,  33  Va.  188;  25  Am.  St.  Rep,  891. 
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Master  and  Servant.  —  Evert  Servant  Assumes  the  Obvious  Risks 
of  the  service  into  which  he  enters,  however  dangerous  the  business  may 
be,  and  though  it  may  easily  be  conducted  more  safely  by  the  employer. 

Negligence  —  Knowledge  of  Danger. — One  who  knowing  the  danger 
from  the  negligence  of  another,  and  understanding  and  appreciating  the 
risk  therefrom,  voluntarily  exposes  himself  to  it,  is  precluded  from 
recovering  for  the  injury  resulting  from  such  exposure. 

Master  and  Servant  —  Rise,  Assumption  of.  —  One  does  not  Volun- 
tarily Assume  a  Risk,  who  merely  knows  that  there  is  some  danger, 
without  appreciating  the  danger. 

Master  and  Servant  —  Voluntary  Assumption  of  Risk  —  Question  foe 
THE  Jury.  —  It  cannot  be  said,  as  a  matter  of  law,  that  a  servant  volun- 
tarily assumes  the  risk  of  injury  from  slippery  steps  merely  because  she 
attempted  to  descend  them,  knowing  that  they  were  icy,  and  that  there 
was  some  danger  in  passing  over  them,  if  their  condition  in  regard  to 
alipperiness  was  constantly  changing  in  dififerent  states  of  the  weather, 
and  there  is  evidence  tending  to  prove  that  she  had  no  other  way  of 
leaving  the  mill  in  which  she  was  employed. 

Tort  to  recover  for  injuries  received  by  the  plaintiff,  a 
woman  fifty-one  years  of  age,  while  descending  a  stairway 
leading  from  the  door  of  the  room  in  which  she  worked  when 
in  defendant's  employment.  She  had  been  working  in  the 
game  mill  thirteen  years.  At  the  time  of  the  injury,  she,  with 
about  fifty  other  women,  was  employed  in  the  same  room  and 
using  the  same  stairway.  Near  it  was  a  steam  exhaust-pipe, 
the  spray  from  which  fell  on  the  steps,  and,  there  freezing, 
made  them  slippery.  Plaintiff,  on  leaving  her  work  in  the 
evening  for  the  purpose  of  going  home,  attempted  to  descend 
these  stairs.  They  had  a  railing  on  one  side  and  a  platform 
on  the  other.  She  held  on  to  the  railing  with  one  hand  and 
in  the  other  held  her  dinner-pail,  but  on  the  next  step  to  the 
bottom  slipped,  fell,  and  was  hurt.  She  knew  of  the  condition 
of  the  steps  and  the  location  of  tlie  waste-pipe.  The  trial 
court  held  that  there  could  be  no  recovery,  and  therefore 
directed  a  verdict  for  the  defendant. 
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T.  B.  O'Donnell,  for  the  plaintifif. 
T.  M.  Brown,  for  the  defendant. 

Knowlton,  J.  There  was  evidence  proper  for  the  consider- 
ation of  the  jury  on  the  question  whether  the  defendant  cor- 
poration was  negligent  in  permitting  the  steps  on  which  the 
plaintiff  was  injured  to  be  slippery  and  dangerous.  It  was  its 
duty  to  provide  on  its  premises  a  reasonably  safe  passage-way 
for  the  use  of  its  employees  in  going  to  and  from  their  work. 

There  was  evidence  that  fifty  women  working  in  the  same 
room  with  the  plaintiff  used  the  steps  daily;  and  it  was  a 
question  of  fact  for  the  jury  whether  the  plaintiff  was  in  the 
exercise  of  due  care  in  trying  to  go  down  the  steps  as  she  did 
at  the  time  of  the  accident.  The  fact  that  she  knew  them  to 
be  icy,  and  more  or  less  slippery  and  dangerous,  does  not  re- 
quire us  to  hold,  as  matter  of  law,  that  she  was  negligent  in 
trying  to  go  down  them,  holding  by  the  rail,  —  especially  if 
she  had  no  other  way  of  getting  from  the  mill. 

The  ground  on  which  the  ruling  for  the  defendant  was 
made  was,  doubtless,  that  the  plaintiff,  knowing  the  icy  condi- 
tion of  the  steps,  assumed  the  risk  of  accident,  and  thereby 
precluded  herself  from  recovering. 

It  is  well  settled  that  a  servant  assumes  the  obvious  risks 
of  the  service  into  which  he  enters,  even  if  Jihe  business  be 
ever  so  dangerous,  and  if  it  might  easily  be  conducted  more 
safely  by  the  employer.  This  is  implied  in  his  voluntary  un- 
dertaking, and  it  comes  within  a  principle  which  has  a  much 
broader  general  application,  and  which  is  expressed  in  the 
maxim,  Volenti  non  Jit  injuria.  The  reason  on  which  it  is 
founded  is,  that  whatever  may  be  the  master's  general  duty 
to  conduct  his  business  safely  in  reference  to  persons  who 
may  be  affected  by  it,  he  owes  no  legal  duty  in  that  respect 
to  one  who  contracts  to  work  in  the  business  as  it  is. 

In  the  present  case,  it  does  not  appear  that  the  steps  were 
icy,  or  that  there  was  any  reason  to  suppose  that  the  business 
involved  a  risk  in  regard  to  them,  when  the  plaintiff  entered 
the  defendant's  service.  It  cannot  be  held  that  when  she 
made  her  contract  she  assumed  the  risk  of  such  an  injury  as 
she  afterwards  received.  We  therefore  come  to  the  question 
whether,  by  her  conduct  since,  she  has  assumed  such  a  risk. 

The  doctrine,  Volenti  non  fit  injuria^  has  not  been  very  much 
discussed  in  the  cases  in  this  commonwealth,  but  it  is  well 
established  in  the  law,  and  it  has  been  repeatedly  recognized 
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by  this  court:  Horion  v.  Ipswich,  12  Cush.  488;  Wilson  ▼, 
Charlestotvn,  8  Allen,  137;  85  Am.  Dec.  693;  Huddleston  v. 
Lowell  Machine  Shop,  106  Mass.  282;  Lovejoy  v.  Boston  etc. 
R  R.  Co.,  125  Mass.  79;  28  Am.  Rep.  206;  Yeaton  v.  Boston 
etc.  R.  R.  Corp.,  135  Mass.  418;  Scanlon  v.  Boston  etc.  R.  R. 
Co.,  147  Mass.  484;  9  Am.  St.  Rep.  732;  Wood  v.  Locke,  147 
Mass.  604;  MellorY.  Merchants*  Mfg.  Co.,  150  Mass.  362;  Lewis 
V.  New  York  etc.  R.  R.  Co.,  153  Mass.  73;  Miner  v.  Connecticut 
River  R.  R.  Co.,  153  Mass.  398.  In  England  it  has  been  much 
discussed,  and  the  difficulties  in  the  application  of  it  have 
frequently  been  considered  by  the  courts.  The  rule  of  law, 
briefly  stated,  is  this:  One  who  knows  of  a  danger  from  tho 
negligence  of  another,  and  understands  and  appreciates  the 
risk  therefrom,  and  voluntarily  exposes  himself  to  it,  is  pre- 
cluded from  recovering  for  an  injury  which  results  from  the 
exposure.  It  has  often  been  assumed  that  the  conduct  of 
the  plaintiff  in  such  a  case  shows  conclusively  that  he  is  not 
in  the  exercise  of  due  care.  Sometimes  it  is  said  that  the 
defendant  no  longer  owes  him  any  duty;  sometimes,  that  the 
duty  becomes  one  of  imperfect  obligation,  and  is  not  recog- 
nized in  law.  In  one  form  or  another  the  doctrine  is  given 
effect,  as  showing  that  in  a  case  to  which  it  applies  there  ia 
either  no  negligence  towards  the  plaintiff  on  the  part  of  the 
defendant,  or  a  want  of  due  care  on  the  part  of  the  plaintiff. 

In  Thomas  v.  Quarter maine,  18  Q.  B.  Div.  685,  Bowen,  L.  J., 
says:  "The  duty  of  an  occupier  of  premises  wliich  have  an 
element  of  danger  upon  them  reaches  its  vanishing-point  in 
the  case  of  those  who  are  cognizant  of  the  full  extent  of  tho 
danger,  and  voluntarily  run  the  risk."  It  would  be  unjust 
that  one  who  freely  and  voluntarily  assumes  a  known  risk 
for  which  another  is,  in  a  general  sense,  culpably  responsibld 
should  hold  that  other  responsible  in  damages  for  the  conse- 
quences of  his  own  exposure.  In  Yarmouth  v.  France,  19 
Q.  B.  Div.  647,  Lord  Eslier,  master  of  the  rolls,  expresses  the 
opinion  that  in  such  a  case  it  is  incorrect  to  say  that  the  de- 
fendant no  longer  owes  a  duty  to  the  plaintiff,  but  that  it 
should  rather  be  said  that  the  duty  is  one  of  imperfect  obliga- 
tion, performance  of  which  the  law  will  not  enforce. 

It  may  be  said  that  the  voluntary  conduct  of  the  plaintiff 
in  exposing  himself  to  a  known  and  appreciated  risk  is  the 
interposition  of  an  act  which,  as  between  the  parties,  makes 
the  defendant's  act,  in  its  aspect  as  negligent,  no  longer  the 
proximate  cause  of  the  injury;  or  at  least,  is  such  participa- 
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tion  in  the  defendant's  conduct  as  to  preclude  the  plaintiflF 
from  recovering  on  the  ground  of  the  defendant's  negligence. 
Certainly,  it  would  be  inconsistent  to  hold  that  a  defendant's 
act  is  negligent  in  reference  to  the  danger  of  injuring  the  plain- 
tiff, and  that  the  plaintiff  is  not  negligent  in  voluntarily  expos- 
ing himself  when  he  understands  the  danger.  It  is  to  be 
ren^.erabered  that  in  determining  whether  a  defendant  is  negli- 
gent in  a  given  case,  his  duty  to  the  plaintiff  at  the  time  is  to 
be  considered,  and  not  his  general  duty,  or  his  duty  to  others. 
Therefore,  when  it  appears  that  a  plaintiff  has  knowingly  and 
voluntarily  assumed  the  risk  of  an  accident,  the  jury  should 
be  instructed  that  he  cannot  recover,  and  should  not  be  per- 
mitted to  consider  the  conduct  of  the  defendant  by  itself,  and 
find  that  it  was  negligent,  and  then  consider  the  plaintiff's 
conduct  by  itself,  and  find  that  it  was  reasonably  careful. 

But  this  principle  applies  only  when  the  plaintiff  has  vol- 
untarily assumed  the  risk.  As  is  said  by  Bowen,  L.  J.,  in 
Thomas  v.  Quarter maine,  18  Q.  B.  Div.  685,  the  maxim  is  not 
Scienti  non  fit  injuria,  but  Volenti  non  fit  injuria.  The  chief 
practical  difficulty  in  applying  it  is  in  determining  when  the 
risk  is  assumed  voluntarily.  In  the  first  plnce,  one  does  not 
voluntarily  assume  a  risk  who  merely  knows  that  there  is 
Bome  danger,  without  appreciating  the  danger.  On  the  other 
hand,  he  does  not  necessarily  fail  to  appreciate  the  risk  be- 
cause he  hopes  and  expects  to  encounter  it  without  injury. 
If  he  comprehends  the  nature  and  the  degree  of  the  danger, 
and  voluntarily  takes  his  chance,  he  must  abide  the  conse- 
quences, whether  he  is  fortunate  or  unfortunate  in  the  result 
of  his  venture.  Sometimes  the  circumstances  may  show,  as 
matter  of  law,  that  the  risk  is  understood  and  appreciated; 
and  often  they  may  present  in  that  particular  a  question  of 
fact  for  the  jury. 

What  constraint,  exigency,  or  excuse  will  deprive  an  act  of 
its  voluntary  character  when  one  intentionally  exposes  him- 
Belf  to  a  known  risk,  is  a  question  about  which  learned  judges 
differ  in  opinion.  It  has  been  held  by  some  that  where  a 
man  is  not  physically  constrained,  where  he  can  take  his  op- 
tion to  do  a  thing  or  not  to  do  it,  and  does  it,  he  must  be  held 
to  do  it  voluntarily:  See  opinion  of  Lord  Bramwell  in  Mem- 
bery  v.  Great  Western  R'y  Co.,  14  App.  Cas.  179,  and  the  dis- 
eenting  opinion  in  Eckert  v.  Long  Island  R.  R.  Co.,  43  N.  Y. 
602;  3  Am.  Rep.  721.  But  by  the  authorities  generally,  one 
who  in  an  exigency  reluctantly  determines  to  take  a  risk  is 
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not  held  so  strictly.  There  has  been  much  difference  among 
the  English  judges  in  regard  to  the  question  whether  a  ser- 
vant who  discovers  a  defect  in  machinery,  not  existing  when 
he  entered  the  service,  which  the  master  is  bound  to  repair, 
and  who  works  on,  understanding  the  danger,  rather  than  to 
lose  his  place  by  complaining  of  it,  or  refusing  to  work  until 
it  is  repaired,  shall  be  held  to  have  voluntarily  assumed  the 
risk.  In  Memhery  v.  Great  Western  R'y  Co.,  14  App.  Cas.  179, 
Lord  Bramwell  expressed  the  opinion  that  the  plaintiff  can- 
not recover  in  such  a  case,  while  the  lord  chancellor  and  Lord 
Herschell,  without  expressing  an  opinion,  prefer  to  keep  the 
question  open  for  future  consideration.  In  Thrussell  v.  Handy 
side,  20  Q.  B.  Div.  359,  the  court  of  queen's  bench  held  that  a 
workman,  by  continuing  to  work  under  such  circumstances, 
does  not  voluntarily  assume  the  risk;  and  in  Yarmouth  v. 
France,  19  Q.  B.  Div.  647,  a  majority  of  the  court  of  appeal 
were  of  the  same  opinion. 

In  Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396,  is  the  follow- 
ing language:  "Though  it  is  a  part  of  the  implied  contract 
between  master  and  servant  (where  there  is  only  an  implied 
contract)  that  the  master  shall  provide  suitable  instruments 
for  the  servant  with  which  to  do  his  work,  and  a  suitable 
place  where,  when  exercising  due  care  himself,  he  may  per- 
form it  with  safety,  or  subject  only  to  such  hazards  as  are  ne- 
cessarily incident  to  the  business,  yet  it  is  in  the  power  of  the 
servant  to  dispense  with  this  obligation.  When  he  assents, 
therefore,  to  occupy  the  place  prepared  for  him,  and  incur  the 
dangers  to  which  he  will  be  exposed  thereby,  having  sufficient 
intelligence  and  knowledge  to  enable  him  to  comprehend  them, 
it  is  not  a  question  whether  such  place  might,  with  reasonable 
care  and  by  a  reasonable  expense,  have  been  made  safe.  His 
assent  has  dispensed  with  the  performance,  on  the  part  of  the 
master,  of  the  duty  to  make  it  so.  Having  consented  to  serve 
in  the  way  and  manner  in  which  the  business  was  being  con- 
ducted, he  has  no  proper  ground  of  complaint,  even  if  reason- 
able precautions  have  been  neglected."  In  Goodnowv.  Walpole 
Emery  Mills,  146  Mass.  261,  it  is  said:  "There  was  no  danger 
which,  in  view  of  the  plaintiff's  knowledge  and  capacity,  must 
not  have  been  well  understood  by  and  apparent  to  him,  and 
there  was  therefore  no  negligence  on  the  part  of  the  defendant 
In  exposing  him  to  it."  In  Leary  v.  Boston  etc.  R.  R.  Co.,  139 
Mass.  580,  52  Am.  Rep.  733,  Mr.  Justice  Devens  uses  these 
words:  "  But  the  servant  assumes  the  dangers  of  the  employ- 
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ment  to  which  he  voluntarily  and  intelligently  consents,  and 
while,  ordinarily,  he  is  to  be  Bubjected  only  to  the  hazards 
necessarily  incident  to  his  employment,  if  he  knows  that 
proper  precautions  have  been  neglected,  and  still  knowingly 
consents  to  incur  the  risk  to  which  he  will  be  exposed  thereby, 
his  assent  dispenses  with  the  duty  of  the  master  to  take  such 
precautions." 

In  this  commonwealth,  as  well  as  elsewhere,  plaintiffs  have 
been  precluded  from  recovering,  alike  where  their  assumption 
of  the  risk  grew  out  of  an  implied  contract  in  reference  to  the 
condition  of  things  at  the  time  of  entering  the  defendant's 
service,  and  where  they  voluntarily  assumed  a  risk  which 
came  into  existence  afterwards:  Huddleston  v.  Lowell  Machine 
Shop,  106  Mass.  282;  Pingree  v.  Leyland,  135  Mass.  398; 
Moulton  V.  Gage,  138  Mass.  390;  Taylor  v.  Carew  Mfg.  Co., 
140  Mass.  150;  Gilbert  v.  Guild,  144  Mass.  601;  Murphy  v. 
Greeley,  146  Mass.  196;  Wood\.  Locke,  147  Mass.  604;  Mellorv. 
Merchants^  Mfg.  Co.,  150  Mass.  362;  Lothrop  v.  Fitchhurg  R.  R. 
Co.,  150  Mass.  423;  L.ewis  v.  New  York  etc.  R.  R.  Co.,  153 
Mass.  73;  Miner  v.  Connecticut  River  R.  R.  Co.,  153  Mass. 
398. 

This  court  has  recognized  the  doctrine  that  mere  knowledge 
of  a  danger  will  not  preclude  a  plaintiff  from  recovering,  un- 
less he  appreciates  the  risk:  Linnehan  v.  Sampson,  126  Mass. 
506;  30  Am.  Rep.  692;  Lawless  v.  Connecticut  River  R.  R.  Co., 
136  Mass.  1;  Williams  v.  Churchill,  137  Mass.  243;  50  Am. 
Rep.  204;  Taylor  v.  Carew  Mfg.  Co.,  140  Mass.  150;  Femn  v. 
Old  Colony  R.  R.  Co.,  143  Mass.  197;  Scanlon  v.  Boston  etc. 
R.  R.  Co.,  147  Mass.  484;  9  Am.  St.  Rep.  732.  See  also 
Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685;  and  Yarmouth  v 
France,  19  Q.  B.  Div.  647.  Many  other  cases  in  which  the 
plaintiff  has  not  been  precluded  from  recovering  may  be  re- 
ferred to  this  principle,  and  some  of  them  more  properly  rest 
on  the  ground  that  there  were  such  considerations  of  duty  or 
exigency  affecting  him  as  to  present  a  question  whether  the 
assumption  of  the  risk  was  voluntary,  or  under  aq  exigency 
which  justified  his  action,  and  induced  him  unwillingly  to 
encounter  a  danger  to  which  he  was  wrongfully  exposed: 
Thomas  v.  Western  Union  Tel.  Co.,  100  Mass.  156;  Mahoney  v. 
Metropolitan  R.  R.  Co.,  104  Mass.  73;  Lyman  v.  Amherst,  107 
Mass.  339;  Looney  v.  McLean,  129  Mass.  33;  37  Am.  Rep.  295; 
Dewire  v.  Bailey,  131  Mass.  169;  41  Am.  Rep.  219;  Gilbert  v. 
Boston,  139  Mass.  313;  Fomeroy  v.  Westfeld,  154  Mass.  462; 
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EcJcert  V.  Long  Island  R.  R.  Co.,  43  N.  Y.  502;  3  Am.  Rep.  721. 
Whether  the  fear  of  losing  one's  situation  would  constitute 
Buch  an  exigency,  where  the  place  had  become  dangerous  by 
reason  of  the  negligence  of  the  employer  to  repair  it,  espe- 
cially if  notice  of  the  danger  had  been  given  by  the  servant, 
and  there  had  been  a  promise  speedily  to  repair  it,  we  need 
not  decide  in  this  case:  See  Leary  v.  Boston  etc.  R.  R.  Co.,  139 
Mass.  580;  52  Am.  Rep.  733;  Haley  v.  Case,  142  Mass.  316; 
Wescott  V.  New  York  etc.  R.  R.  Co.,  153  Mass.  460. 

We  are  of  opinion  that  it  cannot  be  said,  as  matter  of  law, 
that  the  plaintiff  in  the  present  case,  in  attempting  to  go  down 
the  steps,  voluntarily  assumed  a  risk  which  she  understood 
and  appreciated,  and  which  resulted  in  the  accident.  She 
knew  that  the  steps  were  icy,  and  that  there  was  some  danger 
in  passing  over  them.  But  the  evidence  tended  to  show  that 
their  condition  in  regard  to  slipperiness  was  constantly  chan- 
ging in  different  states  of  the  weather,  with  the  spray  falling 
daily  from  the  steam-pipe  and  freezing  upon  them.  Common 
experience  tells  us  that  the  degree  of  slipperiness  of  ice  is  not 
always  determinable  from  an  ocular  inspection  of  it.  If  it 
were  certain  that  the  extent  of  the  danger  was  obvious  to  one 
who  saw  the  surface  of  the  steps,  the  case  would  be  different. 

Besides,  tliere  was  evidence  tending  to  show  that  she  had 
no  way  of  leaving  the  defendant's  mill  except  by  going  down 
the  steps,  and  that  was  important  to  be  considered  in  deciding 
whether  she  took  the  risk  voluntarily. 

Osborne  v.  London  and  Northwestern  R^y  Co.,  21  Q.  B.  Div. 
220,  a  case  in  which  the  plaintiff  sued  to  recover  for  an  injury 
received  in  going  down  some  icy  stone  steps,  is  precisely  in 
point.  It  is  said  in  the  opinion,  referring  to  the  language  of 
the  justices  in  Yarmouth  v.  France,  19  Q.  B.  Div.  647,  and 
Thomas  v.  Quarlermaine,  18  Q.  B.  Div.  685:  "Those  observa- 
tions go  far  to  make  it  hard  for  a  defendant  to  succeed  on 
such  a  defense  as  that  relied  on  here,  for  it  is  probable  that 
juries  would  often  find  for  plaintiffs  on  the  ground  that  they 
had  not  full  knowledge  of  the  nature  and  extent  of  the  risk, 
but  that  cannot  be  helpijd.  These  judgments  introduce  an 
important  qualification  of  the  inaxini,  Volenti  non  Jit  injuria. 
In  the  present  case  the  plaintiff  may  well  have  misappre- 
hended the  extent  of  the  difficulty  and  danger  which  he 
would  encounter  in  descending  the  steps;  for  instance,  he 
might  easily  be  deceived  as  to  the  condition  of  the  snow." 
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We  are  of  opinion  that  the  case  should  have  been  submitted 
to  the  jury. 

Exceptions  sustained.        

Master  and  Servant. — Assumptioh  of  Risks  by  Servant  is  not  ne- 
cessarily  preilicated  from  the  fact  that  he  knew  or  ought  to  liave  known  tho 
actual  character  and  coudition  of  the  defective  instruniei)talitie3  furnished 
for  his  nse;  but  he  must  also  have  understood,  or  by  the  exercise  of  ordinary 
observation  ou^ht  to  have  understood,  the  risks  to  which  he  was  exposed  by 
their  use:  Rolse.th  v.  Smith,  38  Minn.  14;  8  Am.  St.  Rep.  637.  Compare 
Taplor  etc.  R'yCo.  v,  Taylor,  79  Tex.  104;  23  Am.  St.  Rep.  316;  Scatilon  v. 
Boston  etc.  R.  R.  Co.,  147  Mass.  484;  9  Am.  St.  Rep,  733.  A  servant  takes 
the  risk  of  known  dangers,  not  of  others:  Myera  v.  Hudson  Iron  Co.,  150 
Mass.  125;  15  Am.  St  Rep.  176. 


HiGGiNS  V.  Central  New   England  and  "West- 
ern Kailroad  Company. 

[155  Massachusetts,  176.] 

Conflict  of  Laws.  —  An  Administrator  Appointed  in  the  State  m 
Which  the  Decedknt  had  his  Domicile  succeeds  to  all  rights  of  ac- 
tion arising  out  of  the  statutes  of  another  state. 

Conflict  of  Laws  —  Rights  of  Action  under  Statutes  of  Another 
State.  —  If  the  statutes  of  another  state  give  a  right  of  action  for 
injuries  to  the  person,  whether  they  instantaneously  result  in  death  or 
not,  and  declare  that  the  right  shall  survive  to  the  executor  or  adminis- 
trator,  an  action  may  be  maintained  by  the  administrator  in  this  state 
for  injuries  sufifered  in  the  other  by  his  intestate  from  the  negligence  of 
a  railway  corporation,  and  resulting  in  death,  if  the  decedent  was  domi« 
oiled  in  this  state  at  the  time  of  his  injury  and  death. 

Conflict  of  Laws.  — A  Foreign  Law,  in  cases  other  than  penal  actions, 
if  not  contrary  to  our  public  policy,  or  to  abstract  justice,  or  pure 
morals,  or  calculated  to  injure  the  state  or  its  citizens,  will  be  recog« 
nized  and  enforced  here,  if  we  have  jurisdiction  over  the  necessary  par- 
ties, anl  can  see  that,  consistently  with  our  forms  of  procedure  and  law 
of  trials,  we  can  do  substantial  justice  between  the  parties. 

Action  by  an  administrator  to  recover  damages  for  tho 
death  of  his  intestate,  alleged  to  have  resulted  from  the  negli- 
gence of  the  defendant  corporation.  The  decedent  resided  in 
Massachusetts,  but  while  employed -by  the  defendant  as  a 
brakeman,  at  a  point  in  the  state  of  Connecticut,  was  instantly 
killed  in  a  collision.  The  plaintiff's  cause  of  action  was 
founded  upon  a  statute  of  the  last-named  state,  providing,  ia 
substance,  that  all  actions  for  injuries  to  the  person,  whether 
the  same  did  or  did  not  instantaneously  result  in  deaths 
should  survive  to  the  executor  or  administrator,  and  that  all 
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damages  for  an  injury  resulting  in  death,  recovered  in  an 
action  brought  by  the  executor  or  administrator,  shall  inure 
to  the  benefit  of  the  husband  or  widow  and  heirs  of  the  dece- 
dent, after  deducting  the  costs  and  expenses  of  suit,  to  wit, 
one  half  to  the  widow  or  husband,  and  one  half  to  the  lineal 
descendants,  and  if  there  be  no  descendants,  the  whole  shall 
go  to  the  husband  or  widow,  and  if  no  husband  or  widow,  the 
heirs,  according  to  the  laws  regarding  the  distribution  of  in- 
testate personal  estate;  that  in  all  actions  by  an  executor  or 
administrator  for  injuries  resulting  in  death  through  negli- 
gence, just  damages  may  be  recovered  from  the  party  alleged 
in  fault,  not  exceeding  five  thousand  dollars.  A  demurrer  to 
the  complaint  having  been  sustained  by  the  trial  court  on  the 
ground  that  the  action  could  not  be  maintained  because 
based  on  the  statutes  of  another  state,  the  plaintiff  appealed. 

W.  G.  Bassett  and  J.  T.  Keating,  for  the  plaintiflf. 

T.  M.  Brown,  for  the  defendant. 

Barker,  J.  The  plaintiff's  intestate  was  domiciled  in 
Massachusetts,  where  the  plain tifi"  was  appointed  administra- 
tor. This  being  the  principal  administration,  the  plaintiff  suc- 
ceeded as  well  to  every  right  of  action  of  the  deceased  which 
survived  as  to  his  other  personal  property.  Upon  the  ques- 
tion whether  such  an  administrator  takes  a  right  of  action  by 
succession  from  his  intestate,  it  is  immaterial  that  the  right 
arose  under  the  statute  of  a  foreign  state,  rather  than  under 
the  common  law  or  the  statutes  of  this  state;  just  as  the  fact 
that  the  intestate's  chattels  or  merchandise  had  been  acquired 
or  were  held  under  the  statutes  of  a  foreign  state,  rather  than 
under  the  law  of  his  domicile,  is  immaterial  upon  the  question 
whether  such  merchandise  or  chattels  pass  to  the  adminis- 
trator. 

Such  an  administrator  is  entitled  to  the  aid  of  our  courts, 
if  they  have  jurisdiction  of  the  necessary  parties,  in  collecting 
and  reducing  into  money  the  property  which  he  takes  hf 
succession,  whether  goods,  chattels,  or  choses  in  action. 

Suits  brought  to  enforce  rights  of  action  which  the  deceased 
had,  and  which  survived  and  passed  from  him  to  his  admin- 
istrator, differ  essentially  from  those  which  this  court  refused 
to  entertain  in  Richardson  v.  New  York  Central  R.  R.  Co.,  98 
Mass.  85,  and  in  Davis  v.  New  York  etc.  R.  R.  Co.,  143  Mass. 
301;  58  Am.  Rep.  138.  In  Richardson's  case,  an  administra- 
tor appointed  here  sought  to  enforce  in  our  courts  a  cause  of 
Am.  St.  Rkp.,  Vol.  XXXI.  —35 
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action  which  his  intestate  never  had,  which  had  not  passed 
to  the  administrator  by  succession,  and  which  the  statutes  of 
another  state  had  caused  to  spring  up  at  the  death  of  the  in- 
testate, and  had  provided  might  be  brought  by  and  in  the 
names  of  his  personal  representatives,  for  the  exclusive  bene- 
fit of  his  widow  and  next  of  kin.  In  Davis's  case,  the  intes- 
tate had  a  right  of  action  in  his  lifetime  by  the  common  law 
of  the  state  of  Connecticut,  where  he  was  injured;  but  by  the 
law  of  Connecticut  his  right  of  action  did  not  survive,  and  was 
extinguished  at  his  death,  while  a  penal  action  created  by 
statute  was  substituted  for  it  in  that  state. 

In  the  present  case  the  plaintiff's  intestate  is  alleged  to 
have  been  instantly  killed  in  Connecticut,  by  the  defendant's 
negligence.  It  is  conceded  that  the  statute  of  that  -state 
makes  the  defendant  liable  to  pay  damages  for  the  injury 
which  caused  his  death.  Can  his  administrator  sue  here  to 
recover  such  damages  ?  The  Connecticut  statute  places  in 
one  category  "all  actions  for  injury  to  the  person,  whether  the 
same  do  or  do  not  instantaneously  or  otherwise  result  in 
death,"  and  all  actions  "to  the  reputation,  or  to  the  property, 
and  actions  to  recover  damages  for  injury  to  the  person  of  the 
wife,  child,  or  servant  of  any  person,"  and  provides  that  all 
shall  survive  to  the  executor  or  administrator:  Conn.  Gen. 
Stats.  1888,  sec.  1008.  One  evident  purpose  of  this  statute 
was  to  give  to  actions  for  injuries  resulting  in  instantaneous 
death  the  same  incidents  as  actions  which  survive  have.  It 
is  grouped  with  actions  which  survive  for  other  injuries  to  the 
person,  and  for  injuries  to  reputation  and  to  property,  and  all 
are  said  to  survive.  The  putting  in  operation  of  the  negligent 
or  unlawful  forces  which  cause  an  instantaneous  death  is  a 
wrong  to  the  person  killed,  which,  by  more  or  less  of  appre- 
ciable time,  precedes  his  death.  If  the  law  of  the  country 
where  such  a  wrong  is  committed  gives  to  the  person  killed  a 
right  of  action,  and  provides  that  it  shall  survive  to  his  ad- 
ministrator, there  is  no  difficulty  in  considering  that  the  de- 
ceased had  that  right  of  action  at  the  instant  when  he  was 
vivus  et  mortuuSy  and  that  by  express  provisions  of  law  it  is 
made  to  survive  and  to  pass  to  his  administrator.  This  the 
statute  referred  to  has  plainly  attempted  to  do.  As  was  held 
in  Davis  v.  New  York  etc.  R.  R.  Co.,  143  Mass.  301,  58  Am. 
Rep.  138,  it  is  the  right  of  each  state  "  to  determine  by  its 
laws  under  what  circumstances  an  injury  to  the  person  will 
afford  a  cause  of  action."    Viewing  this  statute  of  Connecticut 
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as  a  whole,  it  plainly  puts  such  causes  of  action  as  the  present 
upon  the  footing  of  personal  actions  which  survive,  and  which 
are  everywhere  considered  transitory;  that  is,  they  go  with 
the  person  who  has  the  right  of  action  where  he  goes,  and  are 
enforceable  in  any  forum  according  to  its  rules  of  procedure. 
If  they  survive,  such  actions,  like  other  personal  estate,  are 
considered  to  have  sifiis  in  the  place  of  domicile,  and  to  pass 
to  the  administrator  there  appointed.  Viewing  the  causes  of 
action  with  which  the  Connecticut  statute  deals  in  connection 
with  the  one  now  sued  on,  our  own  statutes  of  survivorship 
are  similar.  There  is,  therefore,  nothing  in  the  nature  of  the 
cause  of  action  as  so  far  developed  to  prevent  our  courts  from 
entertaining  it  upon  principles  generally  recognized. 

Assuming  that  the  cause  of  action  is  one  not  existing  at  the 
common  law,  but  created  by  the  statute  of  another  state,  we 
have  seen  that  it  is  transitory,  and  that  it  survives  and  passes 
from  the  deceased  to  his  administrator.     When  an  action  is 
brought  upon  it  here,  the  plaintiff  is  not  met  by  any  difficulty 
opon  these  points.     Whether  our  courts  will  entertain  it  de- 
pends upou  the  general  principles  which  are  to  be  applied  in 
determining  the  question  whether  actions  founded  upon  the 
laws  of  other  states  shall  be  heard  here.     These  principles  re- 
quire that,  in  cases  of  other  than  penal  actions,  the  foreign 
law,  if  not  contrary  to  our  public  policy,  or  to  abstract  justice 
or  pure  morals,  or  calculated  to  injure  the  state  or  its  citizens, 
shall  be  recognized  and  enforced  here,  if  we  have  jurisdiction 
of  all  necessary  parties,  and  if  we  can  see  that,  consistently 
with  our  own  forms  of  procedure  and  law  of  trials,  we  can  do 
substantial  justice  between  the  parties.     If  the  foreign  law  is 
a  penal  statute,  or  if  offends  our  own  policy,  or  is  repugnant 
to  justice  or  to  good   morals,  or  is  calculated  to  injure  this 
state  or  its  citizens,  or  if  we  have  not  jurisdiction  of  parties 
who  must  be  brought  in  to  enable  us  to  give  a  satisfactory 
remedy,  or  if  under  our  forms  of  procedure  an  action  here 
cannot  give  a  substantial  remedy,  we  are  at  liberty  to  decline 
jurisdiction:  Blanchard  v.  Russell,  13  Mass.  1,  6;  7  Am.  Dec. 
106;  Prentiss  v.  Savage,  13  Mass.  20,  24;  Ingraham  v.  Geyer, 
13  Mass.  146;  7  Am.  Dec.  132;   Tappan  v.  Poor,  15  Muss.  419; 
Zipcey  v.  Thompson^  1  Gray,  243,  245;  Erickson  v.  Nesmith,  15 
Gray,  221;  4  Allen,  233,  236;  HaUey  v.  McLean,  12  Allen,  438, 
443;  90  Am.  Dec.  157;  New  Haven  Horse  Nail  Co.  v.  Linden 
Spring  Co.,  142  Mass.  349,  353;  Bank  nf  North  America   v. 
Rindge,  154  Mass.  203;  26  Anv  St.  Rep.  240. 
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Applying  these  rules,  we  find  no  sufficient  reason  for  de- 
clining to  entertain  the  present  action.  Our  own  statutes 
have,  in  several  instances,  changed  the  policy  of  the  common 
law,  so  as  to  allow  damages  for  death  occasioned  by  negli- 
gence: Pub.  Stats.,  c.  52,  sec.  17;  c.  73,  sec.  6;  c.  112,  sec. 
212;  Stats.  1883,  c.  243;  Stats.  1887,  c.  270,  sec.  2.  The  right 
created  by  the  Connecticut  statute  is  in  terms  a  right  to  re- 
cover "just  damages":  Conn.  Gen.  Stats.  1888.  sec.  1009. 
Neither  the  fact  that  the  statute  creating  it  limits  the  amount 
of  the  recovery  to  a  sum  not  exceeding  five  thousand  dollars, 
nor  that  the  damages  are  to  be  distributed  to  the  husband, 
widow,  heirs,  or  next  of  kin,  makes  it  a  penal  action.  The 
effect  of  such  provisions  as  to  the  distribution  of  the  damages 
is  to  say  that  they  shall  not  be  assets  for  the  payment  of  debts, 
and  shall  not  pass  by  the  will  of  the  deceased,  but  shall  be 
applied  to  the  compensation  of  the  persons  who  are  presumed 
to  have  suff'ered  the  most  by  the  death  of  the  person  injured. 
Such  a  right  is  not  unjust,  nor  contrary  to  good  morals,  nor 
calculated  to  injure  the  state  or  its  citizens.  Our  courts  have 
jurisdiction  of  the  necessary  parties.  Looking  at  the  statute 
creating  the  right  of  action  as  a  part  of  the  system  of  law  in 
force  in  Connecticut,  and  considering  that  if  the  action  is  to 
be  prosecuted  here,  our  rules  of  law  regulating  procedure,  and 
fixing  the  elements  which  are  to  enter  into  the  assessment  of 
the  damages,  must  govern  the  trial,  it  is  probable  that  the  re- 
sult will  not  be  exactly  the  same  as  if  the  remedy  had  been 
pursued  in  Connecticut.  But  we  see  no  such  difficulty  as  to 
lead  us  to  suppose  that  injustice  may  be  done  to  the  defend- 
ant, and  none  which  ought  to  make  us  decline  jurisdiction,  if 
the  plaintiff  elects  to  sue  here. 

The  statutes  which  create  and  limit  the  right  of  action  are 
found  in  the  provisions  regulating  civil  actions  in  the  courts 
of  Connecticut,  and  are  part  of  its  general  system  of  law.  By 
*'  the  costs  and  expenses  of  suit "  which,  under  section  1009, 
are  to  be  deducted  from  the  damages  before  they  are  dis- 
tributed, were  intended  costs  of  suits  allowed  under  Connecti- 
cut laws,  and  the  expenses  of  the  suit  exclusive  of  such  costs, 
these  expenses,  including  those  of  trials  not  resulting  in  a 
verdict,  are  a  constituent  element  of  the  "just  damages  "  un- 
der the  Connecticut  system.  The  same  system  allows  exem- 
plary and  vindictive  damages:  Noyes  v.  Ward,  19  Conn.  250; 
Beecher  v.  Derby  Bridge  and  Ferry  Co.,  24  Conn.  491,  497; 
Murphy  v.  New  York  etc.  R.  R.  Co.,  29  Conn.  496,  499.     If,  ia 
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the  action  prosecuted  here,  neither  the  expenses  of  the  suit 
nor  exenaplary  nor  vindictive  damages  can  be  recovered,  that 
fact  is  no  hardship  upon  the  defendant.  There  is  no  reason 
why  the  plaintiff  may  not  be  allowed  to  waive  those  elements 
of  damage  by  bringing  his  action  in  a  forum  where  they  can- 
not be  allowed.  It  is  also  a  part  of  the  Connecticut  system, 
that,  upon  the  default  of  a  defendant  in  such  actions,  the 
plaintiflF  has  no  right  to  have  his  damages  assessed  by  a  jury, 
and  in  practice  the  assessment  is  uniformly  made  by  the  court 
alone:  Conn.  Gen.  Stats.  1888,  sec.  1106;  Raymond  v.  DaU' 
bury  etc.  R.  R.  Co.^  43  Conn.  596,  598.  Upon  such  assessment 
in  Connecticut,  the  defendant,  to  reduce  the  damages  to  a 
nominal  sum,  may  show  contributory  negligence,  or  any  mat- 
ter which,  if  pleaded  and  proved  in  bar,  would  have  defeated 
the  action:  Daily  v.  New  York  etc.  R.  R.  Co.,  32  Conn.  356; 
87  Am.  Dec.  176;  Carey  v.  Day,  36  Conn.  152.  But  even  if 
it  appeared  that  the  motive  for  bringing  an  action  here  was  to 
insure  an  assessment  of  the  damages  by  a  jury,  we  cannot 
perceive  in  that  a  valid  reason  for  declining  to  take  juris- 
diction. 

It  is  to  be  noticed  that  while  the  statute  upon  which  the 
plaintiff  founds  his  claim  makes  the  cause  of  action  one  which 
accrued  to  the  plaintiff's  intestate  in  his  lifetime,  and  provides 
that  it  shall  survive  and  pass  to  his  administrator,  it  does  not 
eay  in  terms  that  the  damages  shall  or  shall  not  be  assets  of 
the  intestate  estate,  but  provides  that  they  shall  be  distributed 
in  a  way  which  may  or  may  not  be  different  from  the  dis- 
position to  be  made  under  our  law  of  the  assets  of  the  deceased 
to  be  administered.  As  this  intestate  was  domiciled  in  Mas- 
sachusetts, we  are  not  to  be  taken  as  now  deciding  how  any 
damages  which  the  plaintiff  may  recover  are  to  be  here  ad- 
ministered. 

Demurrer  overruled.  

States  —  Comity  between  —  Conflict  op  Laws.  — Comity  of  one  state 
will  enforce  the  laws  of  another  when  such  enforcement  neither  violates  its 
own  laws  or  infringes  the  rights  of  its  own  citizens:  Deringer  v.  Derimjer,  5 
Houst.  416;  1  Am.  St.  Rep.  150,  and  note.  See  note  to  Forepniir/h  v.  Dfla- 
ware  etc.  R.  B.  Co.,  15  Am.  St.  Rep.  679,  GSO,  where  the  cases  on  this  sub- 
ject are  collected. 

Statutes  of  Foreign  States  —Enforcement  of.  — A  cause  of  action 
accruing  in  Iowa  under  a  statute  rendering  railways  liable  to  their  emplo}  ees 
for  injuries  by  negligence  in  the  operation  of  such  railways  may  be  enforced 
in  this  state:  Herrick  v.  Minneapolis  etc.  B'y  Co.,  31  Minn.  11;  47  Am.  Rep. 
771,  and  note.     If  an  injury  is  suffered  in  one  state,  and  the  action  is  brought 
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in  another  for  damages  resulting  therefrom,  the  law  of  the  former,  whether 
atatatory  or  otherwise,  determines  the  plaintiff's  right  to  recover:  Bridger  v. 
Asheville  etc  R.  R.  Co.,  27  S.  C.  456;  13  Am.  St.  Rep.  653,  and  note.  A  right 
of  action  created  by  statute  in  one  state  may  be  prosecuted  in  another,  when 
the  two  states  have  substantially  similar  statutes  on  the  sabjeofe:  O'Beiily  ▼. 
New  York  etcR'y  Co.,  16  R.  L  388. 


Johnson  v.  Walker. 

[155  Massacbosbtts,  253.] 
OoNTRAcrr  FOR  PERSONAt  SERVICES  IS  TERMINATED  by  the  inability,  for  the 
period  of  seven  weeks,  from  sickness  or  disease,  of  the  person  who  is  to 
render  the  services  to  perform  his  duties,  and  on  his  recov&riag  hia 
health,  he  is  not  entitled  to  be  reinstated  in  his  employment  for  the  bal- 
ance  of  the  term. 

Action  to  recover  for  a  balance  alleged  to  be  due  under  a 
contract  to  work  for  the  defendants  for  a  year.  The  plaintiff 
was  employed  by  defendants  to  act  as  superintendent  of  a 
number  of  men  in  a  shoe-shop.  After  serving  several  months, 
he  became  ill  with  typhoid  fever,  and  so  remained  about 
seven  weeks,  during  all  of  which  time  he  was  absent  from  his 
employment.  His  illness  was  not  such  at  any  time  as  to  in- 
dicate that  he  would  lose  his  life  or  be  permanently  incapaci- 
tated. On  recovering,  he  returned  to  his  employment,  and 
offered  to  work  for  the  remainder  of  the  time  specified  in  the 
contract,  but  his  services  were  refused,  on  the  ground  that  ho 
had  been  discharged  and  another  person  put  in  his  place. 
The  trial  judge  ruled  that  as  a  matter  of  law  the  plaintiff 
could  not  recover,  and  he  alleged  exceptions. 

/.  /.  Dowd,  for  the  plaintiff. 

H.  Kingman,  for  the  defendants. 

Morton,  J.  If  the  contract  was  an  absolute  one,  the  plain- 
tiff is  entitled  to  recover.  There  were  no  qualifications  an- 
nexed to  it  in  terms.  But  we  think,  as  matter  of  law,  it  must 
be  deemed  to  have  been  a  qualified  and  conditional  contract. 
It  related  to  the  personal  services  of  the  plaintiff.  These 
could  be  performed  by  no  one  except  him.  The  work  to 
which  they  related  could  be  done  by  another;  but  his  own 
services  could  be  rendered  by  no  one  except  himself  They 
could  be  rendered  by  him  only  so  long  as  he  was  of  sufficient 
health  and  capacity.  We  think,  therefore,  that  it  was  implied 
that  inability  from  sickness  or  disease  to  perform  the  services 
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on  which  the  contract  depended  would  be  a  suflScient  excuse 
for  non-performance  on  his  part  and  on  that  of  the  defend- 
ants: Yerrington  v.  Greene,  7  R.  I.  589;  84  Am.  Dec.  578; 
Cuckson  V.  Stones,  1  El.  &  E.  248,  257;  Spalding  v.  Rosa,  71 
N.  Y.  40;  27  Am.  Rep.  7;  Robinson  v.  Davison,  L.  R.  6  Ex. 
269;  Boast  v.  Firth,  L.  R.  4  C.  P.  1 ;  Hubbard  v.  Belden,  27  Vt. 
645;  Ryan  v.  Dayton,  25  Conn.  188;  65  Am.  Dec.  560;  Green 
V.  Gilbert,  21  Wis.  395. 

Whether  a  temporary  illness  of  a  few  hours,  or  in  some  in- 
stances perhaps  of  a  few  days,  would  in  all  cases  come  within 
the  implied  condition,  we  need  not  consider.  In  the  present 
case  the  plaintiff  was  sick  about  seven  weeks,  and  during  all 
that  time,  as  the  exceptions  state,  was  incapacitated  from  work 
in  the  defendants'  shop.  We  think  that,  as  matter  of  law, 
this  constituted  such  an  interruption  of  and  failure  to  perform 
his  contract  on  the  part  of  the  plaintiff,  that  the  defendants 
were  justified  in  terminating  it,  and  employing  another  per- 
son in  his  place. 

If  the  defendants  had  not  paid  the  plaintiff  all  that  waa 
due  him  at  the  time  when  he  was  taken  ill,  his  illness  would 
have  operated  as  an  excuse,  so  that,  notwithstanding  the  non- 
performance of  his  contract,  he  could  have  maintained  an 
action  against  them  for  the  amount  due  him:  Fuller  v.  Brown, 
11  Met.  440;  Harrington  v.  Fall  River  Iron  Works,  119  Mass. 
82.  But  the  fact  that  he  was  incapacitated  by  causes  beyond 
his  own  control,  or,  as  it  is  termed,  by  the  act  of  God,  did  not 
deprive  the  defendants  of  their  right  to  terminate  the  con- 
tract, or  oblige  them  to  keep  his  position  for  him  till  he  recov- 
ered. The  right  of  the  defendants  to  terminate  the  contract 
did  not  depend  on  giving  notice  to  the  plaintiff,  but  on  the 
fact  that  he  had  become  unable  to  render  the  services  on 
whose  continuance  the  contract  depended. 

Without  undertaking  to  say  that  in  no  case  could  there  be 
a  duty  on  one  side  or  the  other  to  give  notice  of  an  intention 
to  dissolve  the  contract  because  of  inability  to  perform  it  on 
account  of  illness,  we  think  there  was  no  such  duty  on  the 
defendants  in  the  present  case. 

Exceptions  overruled.         

Master  and  Servant  —  Discharge  for  Sickness  before  Expiratioh 
OF  Term  of  Hiring.  —  An  employee  may  recover  the  rej«onable  value  of 
hia  services  rendered,  when  he  agrees  to  labor  for  a  certain  time  for  a  spe- 
c'lied  sum,  and  is  discharged  by  the  employer  because  of  absence  caused  by 
sickness:  Jiyan  v.  Dayton,  25  Conn.  188;  65  Am.  Dec.  5G0,  and  note;  Lakt' 
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man  v.  Pollard,  43  Me.  463;  69  Am.  Dec.  77,  and  note;  Pixler  v.  Nichols,  8 
Iowa,  106;  74  Am.  Dec.  298,  and  note.  See  Spalding  v.  Rosa,  71  N.  Y.  40; 
27  Am.  Bep.  7,  cited  in  the  opinion,  in  which  it  was  held  that  sickness  and 
inability  on  the  part  of  one  contracting  to  do  certain  services  at  the  tim« 
specified  is  a  good  excuse  for  the  noa -performance  of  the  agreement  bjr  th« 
other  party. 


Way  v.  Towlb. 

[165  MA8SA.CHUSETT8,  874.] 

Banks  akd  Bankino.  —  A  Check  Payable  at  a  Fdturb  Dat  mnst  be  treated 
as  a  check,  rather  than  as  a  bill  of  exchange,  and  is  not  entitled  to  days 
of  grace. 

Action  seeking  to  charge  defendant  as  an  indorser  of  the 
following  instrument:  — 

$200.  Boston,  Aug.  SI,  1889. 

The  National  Revere  Bank 
of  Boston. 
Pay  to  the  order  of  Geo.  H.  Towle,  Oct.  1,  1889, 

Two  Hundred Dollars. 

No.  9288.  Samuel  W.  Creech,  Jr. 

The  words  printed  in  Italics  were  written  in  the  original 
instrument,  while  the  other  words  were  printed.  The  instru- 
ment was  indorsed  before  maturity  by  the  payee  named 
therein,  and  was  presented  to  the  bank  for  payment,  October 
1,  1889,  and  payment  being  refused,  it  was,  on  the  same  day, 
protested,  and  notice  of  non-payment  given  to  the  defendant. 
He  asked  the  trial  judge  to  rule  that  the  writing  was  a  bill  of 
exchange,  and  as  such  entitled  to  days  of  grace,  but  the  court 
declined  to  so  rule,  and,  on  the  contrary,  directed  judgment 
for  the  plaintiff. 

W.  B.  Oale,  for  the  defendant. 

J.  M.  Way,  pro  se. 

MoKTON,  J.  The  question  in  this  case  is,  whether  the  in- 
strument declared  on  is  a  check  or  a  bill  of  exchange.  If  the 
former,  it  had  no  days  of  grace;  if  the  latter,  it  had,  and  de- 
mand was  prematurely  made,  and  the  indorser  is  not  liable. 
The  question  whether  a  check  made  payable  on  a  day  subse- 
quent to  its  date  should  be  regarded  as  a  check  or  as  a  bill 
has  been  decided  differently  in  different  jurisdictions:  In  re 
Brovm,  2  Story,  502;  Champion  v.  Gordon,  70  Pa.  St.  474;  10 
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Am.  Rep.  681;  Westminster  Bank  v.  Wheaton,  4  R.  I.  80;  Ivory 
V.  Bank  of  Missouri,  36  Mo.  475;  88  Am.  Dec.  150;  Henderson 
V.  Pope,  39  Ga.  361;  Morrison  v.  Bailey,  5  Ohio  St.  13;  64  Am. 
Dec.  632;  Minturn  v.  Fisher,  4  Cal.  35,  36;  Bowen  v.  Newell, 
13  N.  Y.  290;  64  Am.  Dec.  550.  In  the  present  case,  the  in- 
strument appears  to  be  upon  one  of  the  ordinary  printed 
blanks  of  the  bank  on  which  it  is  drawn.  It  is  dated  August 
31,  1889,  and  the  only  difference  that  is  suggested  between 
it  and  an  ordinary  check  is,  that  it  is  made  payable  October 
1,  1889.  If  it  had  been  post-dated  as  of  that  date,  it  would 
not  have  been  payable  till  then,  and  yet  would,  in  that 
case,  have  been  a  check.  It  has  all  the  other  characteristics 
of  a  check,  and  we  cannot  believe  that  it  was  intended  by  the 
parties,  or  would  have  been  taken  by  the  bank  on  which  it 
was  drawn,  as  anything  else  than  a  check.  It  is  often  con- 
venient to  make  a  check  payable  at  a  future  day,  and  we 
see  no  valid  distinction  between  post-dating  it  and  making  it 
payable  at  a  subsequent  date.  In  the  latter  case,  as  in  the 
former,  it  is  expected  that  it  will  be  presented  on  the  day 
when  payable,  which,  in  the  one  instance,  would  be  the  day 
of  its  date,  and  in  the  other,  the  day  fixed  for  its  payment, 
and  that  there  will  be  funds  to  meet  it,  and  that  it  will  then 
be  paid.  And  neither  in  the  latter  case,  any  more  than  in 
the  former,  would  it  be  expected  that  the  holder  would  pre- 
sent the  check  to  the  bank  on  which  it  was  drawn  for  accept- 
ance before  payable,  and,  on  its  refusal  to  accept  it,  protest  it, 
and  bring  suit  forthwith  against  the  drawer  for  the  non-accept- 
ance. 

We  think  it  better  accords  with  the  intent  and  understand- 
ing of  the  parties,  and  of  bankers  and  business  men  generally, 
to  treat  the  instrument  in  suit  as  a  check,  rather  than  as  a 
bill  of  exchange,  and  we  see  no  valid  objection  to  doing  so. 

Exceptions  overruled.        

CJhecks,  Post-dated,  how  Treated. — A  post-dated  check  is  payable  on 
the  day  it  bears  date,  without  grace:  Salter  v.  Burt,  20  Wend.  205;  32  Am. 
Dec.  530,  and  note;  Champion  v.  Gordon,  70  Pa.  St.  474;  10  Am.  Rep.  681. 
A  check  ia  payable  immediately  upon  presentment  and  demand,  and  is  not 
entitled  to  days  of  grace:  Morrison  v.  Bailey,  5  Ohio  St.  13;  64  Am.  Dec. 
632,  and  note.  A  written  order  on  a  bank  to  pay  a  sum  of  money  at  a  day 
subsequent  to  its  date  and  to  the  date  of  its  issue  is  not  a  check,  but  a  bill 
of  exchange,  and  is  entitled  to  days  of  grace:  Harrison  v.  Nicollet  Nat.  Bank, 
41  Minn.  483;  16  Am.  St.  Rep.  718,  and  note;  note  to  Bowen  r.  Newell,  64 
Am.  Deo.  651. 
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Blount  v.  Ktmpton. 

[155  Massachuseits,  378.1 
Attoruet  and  Client  — Peivileqbd  Communications. — A  commanica- 
tion  from  a  client  to  an  attorney,  though  made  in  the  presence  of  a  third 
person,  cannot  be  disclosed  by  the  attorney  without  the  consent  of  the 
client. 

Action  upon  promissory  notes.  The  defendants  sought  to 
defeat  plaintiff's  action  by  proving  that  the  notes  were  issued 
pursuant  to  a  secret  agreement  entered  into  between  plaintiff 
and  defendants  before  the  execution  of  a  certain  compromise 
agreement.  One  Barton,  an  attorney  at  law,  being  called  as 
a  witness,  was  asked  to  detail  a  conversation  with  plaintiff  in 
the  presence  of  one  of  the  defendants,  but  the  judge  ruled 
that  the  conversation  was  privileged,  and  did  not  permit  the 
attorney  to  disclose  it.     Verdict  for  the  plaintiff. 

N.  B.  Bryant,  for  the  defendants. 

P.  B.  Kiernan,  for  the  plaintiff. 

Morton  J.  The  defendants  do  not  question  the  well-settled 
rule  that  confidential  communications  made  by  a  client  to  an 
attorney  for  the  purpose  of  obtaining  his  advice  and  assist- 
ance in  reference  to  the  matter  which  is  the  subject  of  them 
cannot  be  disclosed  by  the  attorney  without  the  consent  of 
the  client:  Foster  v.  Hall,  12  Pick.  89;  22  Am.  Dec.  400. 
They  contend  that  if  they  are  made  in  the  presence  and 
hearing  of  a  third  person,  that  removes  the  privilege,  and 
makes  the  testimony  of  the  attorney  concerning  them  admis- 
sible. But  as  between  the  client  and  attorney,  they  are  still 
confidential,  though  made  in  the  presence  or  hearing  of  a 
third  party.  The  only  effect  of  that  is  that  they  are  less  con- 
fidential in  fact,  and  that  such  third  party  may  testify  to 
them.  It  does  not  qualify  the  attorney  as  a  witness:  Hoy  v. 
Morris,  13  Gray,  519;  74  Am.  Dec.  650. 

The  defendants  also  urge  that  the  privilege  has  been  waived 
by  the  plaintiff,  for  the  reason,  as  they  contend,  that  in  the 
lower  court  the  plaintiff  called  the  attorney  as  a  witness,  and 
interrogated  him  as  to  the  conversation  between  the  attorney 
and  himself,  when  the  former  was  acting  as  counsel  for  him, 
in  reference  to  the  transaction  now  in  suit.  It  is  possible 
that  the  fact  may  have  been  as  the  defendants  assert.  It  is 
possible,  also,  that  the  attorney  may  not  have  testified  or  not 
have  been  interrogated  by  the  plaintiff  as  to  the  conversations. 
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The  fact  that  he  testified  to  other  things  would  constitute  no 
waiver  of  the  privilege  as  to  the  conversations:  Montgomery  v. 
Pickering,  116  Mass.  227.  The  exceptions  do  not  state  that 
he  testified  to  the  conversations,  but  to  the  "  above-mentioned 
transactions."  That  may  mean,  and  naturally  would  mean, 
that  he  testified  to  what  was  done,  not  to  what  was  said.  We 
cannot  assume,  in  favor  of  the  defendants,  who  are  the  ex- 
cepting party  and  have  the  burden,  that  the  fact  was  as  they 
contend.  It  is  unnecessary  to  consider,  therefore,  whether 
the  privilege  was  or  was  not  waived. 
Exceptions  overruled.        _; 

Attornkt  and  Cliemt — Privileged  Communications. — A  communi- 
cation from  a  client  to  an  attorney  ia  not  confidential  when  made  in  the 
presence  of  another  party:  Whiting  v.  Barney,  30  N.  Y.  330;  86  Am.  Dec 
385,  and  note;  notte  to  Dietrich  v.  Mitchell,  92  Am.  Dec.  103;  note  to  Harri* 
V.  Daugherty,  15  Am.  St.  Rep.  818.  Communication  a  made  to  an  attorney 
are  not  privileged,  unless  they  are  made  confidentially  to  obtain  counsel: 
Cady  V.  Walker,  62  Mich.  157;  4  Am.  St.  Rep.  834.  If  two  or  more  peraons 
consult  an  attorney  for  their  mutual  benefit,  and  make  statements  in  his 
presence,  he  may  disclose  such  statements  in  any  controversy  between  them 
or  their  personal  representatives  or  successors  in  interest,  but  not  in  contro- 
versies between  them,  or  either  of  them,  and  third  persons:  HurJhurty.  Hurl- 
hurt,  128  N.  Y.  420;  26  Am.  St.  Rep.  482,  and  note.  The  rule  of  privilege 
does  not  apply  to  communications  between  parties  to  an  agreement  made 
before  an  attorney,  or  between  such  parties  and  the  attorney  of  one  of  them, 
or  when  made  by  one  party  to  his  couurel  in  the  presence  of  the  other  partyt 
Huglm  V.  Boone,  102  N.  C.  137. 


MONAGHAN  V.  CoX. 
[165  Massachusbtts,  487.] 
Malicious  Proskcution  —  Advice  of  Magistrate.  —  As  evidence  tending 
to  show  probable  cause,  the  prosecutor  should  be  permitted  to  prova 
that  he  went  to  a  justice,  who  was  also  an  attorney  at  law,  and  fairly 
disclosed  to  him  all  the  facta  within  his  knowledge,  and  was  thereupon, 
by  such  justice,  advised  that  the  proper  method  of  procedure  was  by  a 
criminal  complaint,  and  that,  acting  in  good  faith  upon  such  advice,  he 
caused  the  complaint  to  be  made  and  signed,  and  swore  to  the  same. 

Action  for  malicious  prosecution  in  charging  plaintifi"  with 
breaking  into  and  entering  defendant's  dwelling-house  in  the 
night-time  with  intent  to  commit  larceny.  Defendant  offered 
to  prove  that  he  went  to  a  magistrate  of  the  district  court  for 
the  purpose  of  obtaining  a  search-warrant;  that  the  justice 
was  a  member  of  the  bar  of  the  commonwealth;  and  that,  act- 
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ing  under  his  advice,  the  defendant  made  the  complaint  under 
which  the  prosecution  took  place.  The  evidence  being  ex- 
cluded, judgment  was  entered  in  favor  of  the  plaintifif,  and 
the  defendant  alleged  exceptions. 

H.  P.  Moulton  and  N.  J.  Holden,  for  the  defendant. 

H.  F.  Hurlhurt,  F.  L.  Evans,  and  D.  W.  Quill,  for  the  plain- 
tiff. 

Barker,  J.  The  offer  of  proof  was  evidently  considered  at 
the  trial  as  an  offer  to  show  such  a  state  of  facts  as  would 
have  been  a  justification  if  the  counselor  whose  advice  the 
defendant  followed  had  not  been  the  magistrate  to  whom  his 
complaint  was  addressed.  It  ought  not  to  receive  a  narrow 
or  technical  construction,  and  we  are  therefore  free  to  consider 
the  principal  question  raised,  which  is,  whether,  upon  the  de- 
fense of  probable  cause  in  an  action  for  malicious  prosecution, 
the  defendant  may  show  that  in  making  the  complaint  he 
acted  upon  the  advice  of  the  magistrate  to  whom  the  com- 
plaint was  addressed. 

The  state  of  the  authorities  upon  this  branch  of  the  subject 
of  probable  cause  as  a  defense  in  such  actions  is  this:  It 
has  been  commonly  held  that  the  advice  of  counsel  is  a  pro- 
tection: Ravenga  v.  Mackintosh,  2  Barn.  &  C.  693;  Stone  v. 
Swift,  4  Pick.  389;  16  Am.  Dec.  349;  Olmstead  v.  Partridge, 
16  Gray,  381;  Allen  v.  Codman,  139  Mass.  136;  Donnelly  v. 
Daggett,  145  Mass.  314;  Stewart  v.  Sonneborn,  98  U.  S.  187; 
Bernar  v.  Dunlap,  94  Pa.  St.  329;  Cooney  v.  Chase,  81  Mich. 
203;  Wicker  v.  Holchkiss,  62  111.  107;  14  Am.  Rep.  75;  East- 
man V.  Keasor,  44  N.  H.  518;  Ash  v.  Marlow,  20  Ohio,  119; 
Paddock  v.  Watts,  116  Ind.  146;  9  Am.  St.  Rep.  832;  but  not 
if  the  counsel  is  himself  interested:  White  v.  Carr,  71  Me. 
555;  36  Am.  Rep.  353.  The  advice  of  magistrates  who  are 
not  counselors  at  law  has  been  held  no  protection:  Olmstead 
V.  Partridge,  16  Gray,  381;  Straus  v.  Young,  36  Md.  246;  Cole- 
man V.  Heurich,  2  Mackey,  189;  Brohst  v.  Ruff,  100  Pa.  St.  91; 
45  Am.  Rep.  358;  Gee  v.  Culver,  12  Or.  228;  Cooney  v.  Chase^ 
81  Mich.  203;  Gilhertson  v.  Fuller,  40  Minn.  413;  McLeod  v. 
Mcleod,  73  Ala.  42,  46.'  In  Sisk  v.  Hurst,  1  W.  Va.  53,  the 
advice  of  a  magistrate  was  held  to  protect,  but  the  report  does 
not  show  whether  he  was  a  counselor  at  law.  In  Turner  v. 
Dinnegar,  20  Hun,  465,  advice  given  by  a  magistrate  who  was 
also  a  counselor  at  law  was  held  to  be  a  protection.  In  Eng- 
land, if,  under  the  statute  conferring  jurisdiction  upon  the 
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magistrate,  he  is  required  before  granting  the  warrant  to  try 
the  question  of  probable  cause,  the  complainant  is  not  liable 
to  an  action:  Hope  v.  Evered,  17  Q.  B.  Div.  338;  Lea  v.  Char' 
rington,  23  Q.  B.  Div.  45.  See  Stats.  48  &  49  Vict.  (Grim. 
Law  Amendment  Act),  c.  69,  sec.  10.  Where  the  advice  is 
given  by  an  attorney-general,  county  attorney,  or  prosecuting 
officer  in  his  official  capacity, it  is  a  protection:  Smith  y.  Aus* 
tin,  49  Mich.  286;  Yocum  v.  Polly,  1  B.  Mon.  358;  36  Am.  Dec. 
583;  Huntinqton  v.  Gault,  81  Mich.  144;  Schippel  v.  Norton, 
38  Kan.  567 

The  logic  of  the  defense  is,  that  the  proceedings  alleged  to 
have  been  malicious  were  in  fact  instituted  in  good  faith  and 
upon  probable  cause;  and  that  it  is,  upon  the  whole,  better 
that  he  who  thus  sets  them  in  motion  with  the  purpose  of 
vindicating  the  law  should  be  protected  in  the  act,  although 
an  alleged  offender  may  sometimes  suffer  unjustly,  than 
that  wrong  and  crime  should  go  unpunished  because  of  the 
danger  incurred  in  making  complaints.  To  establish  the  de- 
fense, it  is  required  of  the  party  himself,  if  he  claims  protec- 
tion because  he  acted  upon  the  advice  of  others,  that  he  shall 
act  in  good  faith,  believing  that  he  has  good  cause  for  his  ac- 
tion, and  not  seeking  to  procure  an  opinion  in  order  to  shelter 
himself;  that  he  shall  make  a  full  and  honest  disclosure  of  all 
the  material  facts  within  his  knowledge  or  belief;  that  he  shall 
be  himself  doubtful  of  his  legal  rights,  and  shall  have  reason  to 
presume  that  the  person  to  whom  he  applies,  or  whose  advice 
he  follows,  is  competent  to  give  safe  and  prudent  counsel; 
and  that  he  shall  honestly  pursue  the  directions  of  his  ad- 
viser; the  adviser  must  be  learned  in  the  law,  and  of  such 
training  and  experience  that  he  may  safely  be  presumed  to 
be  competent  to  give  wise  and  prudent  counsel  in  important 
matters,  and  must  act  under  a  sense  of  responsibility.  By 
our  own  decisions  above  referred  to,  if,  upon  the  evidence,  it  is 
clear  that  the  complainant  so  acted,  and  that  his  adviser  was 
a  counselor  at  law,  the  defense  is  established,  and  the  court 
will  direct  a  verdict  for  the  defendant:  Allen  v.  Codman,  139 
Mass.  136.  But  if,  upon  the  evidence,  the  facts  essential  to 
the  defense  are  in  dispute,  they  are  to  be  submitted  to  the, 
jury. 

In  the  case  at  bar  the  question  is,  not  whether  a  verdict  for 
the  defendant  should  have  been  ordered,  but  whether  evi- 
dence that  he  acted  under  advice  should  have  been  admitted. 
Inasmuch  as  the  advice  was  given  by  a  magistrate  who  was  a 


558  MoNAGUAN  V.  Cox.  [Mass. 

counselor  at  law,  the  case  is  not  governed  by  the  decision  in 
Olmstead  v.  Partridge^  16  Gray,  381.  We  agree  entirely  with 
the  principles  of  that  decision,  and  with  their  statement  and 
discussion  by  the  distinguished  jurist  by  whom  the  opinion 
was  written.  At  the  same  time  it  is  a  question  whether  the 
judicial  system  of  the  commonwealth  has  not,  since  the  time 
of  that  decision,  been  so  changed  and  improved  in  respect  to 
the  learning,  capacity,  and  standing  in  the  community  of  the 
magistrates  now  intrusted  with  the  power  of  issuing  warrants 
in  criminal  cases,  that  the  conclusion  then  reached,  that  evi- 
dence that  the  complainant  acted  upon  the  advice  of  a  justice 
of  the  peace  who  was  not  a  counselor  or  attorney  at  law  was 
incompetent  to  disprove  malice,  ought  to  be  now  reconsidered. 
Olmstead  v.  PartridgCy  16  Gray,  381,  was  decided  in  the 
year  1860.  Since  that  time  the  authority  to  issue  warrants 
for  criminal  offenses  has  been  taken  from  ordinary  justices  of 
the  peace,  and  is  lodged  in  officers  specially  designated  for 
the  purpose,  and  in  trial  justices,  and  the  justices  of  police, 
district,  and  municipal  courts.  A  very  large  majority  of  the 
gentlemen  now  having  this  authority  are  members  of  the  bar, 
and  all  have  been  selected  with  care,  and  are  known  to  the 
community  as  wise  and  discreet  men.  Besides  this,  they  are 
disinterested  and  independent,  and  not,  as  was  sometimes 
felt  to  be  the  case  with  justices  of  the  peace  under  the  old 
system,  under  the  control  or  influence  of  particular  persons. 
No  one  expects  that  the  old  order  of  things  will  be  reinstated, 
or  that  less  care  will  in  the  future  be  exercised  in  the  selection 
of  the  magistrates  to  whom,  under  the  present  system,  the 
duty  of  receiving  complaints  is  intrusted.  If,  then,  it  is  clear 
that  our  magistrates  of  this  class  possess  the  qualifications 
and  are  free  from  the  disqualifications  mentioned  in  the  opin- 
ion of  the  court  in  Olmstead  v.  Partridge,  16  Gray,  381,  the 
same  principles  which  led  the  court  to  its  decision  in  that 
case  now  require  us  to  decide  differently.  In  that  case  Bige- 
low,  C.  J.,  says:  "  In  actions  for  malicious  prosecution,  it  has 
been  held  to  be  competent  for  the  defendant  to  prove,  in  order 
to  establish  the  fact  of  probable  cause,  that  in  prosecuting 
the  plaintiff  on  a  criminal  charge  he  acted  in  accordance  with 
the  advice  of  counsel  on  a  full  and  correct  statement  of  all 
the  material  facts  bearing  on  the  case But  such  testi- 
mony has  always  been  limited  to  communications  with  coun- 
sel or  attorneys.  Statements  made  to  other  persons  and 
advice  given  by  them  have  never  been  deemed  admissible. 
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The  law  wisely  requires  that  a  party  who  has  instituted  a 
groundless  suit  against  another  should  show  that  he  acted  on 
the  advice  of  a  person  who,  by  his  professional  training  and 
experience,  and  as  an  officer  of  the  court,  may  be  reasonably 
supposed  to  be  competent  to  give  safe  and  prudent  counsel,  on 
which  a  party  may  act  honestly  and  in  good  faith,  although 
to  the  injury  of  another.  But  it  would  open  the  door  to  great 
abuses  of  legal  process  if  shelter  and  protection  from  the  con- 
Bequences  of  instituting  an  unfounded  prosecution  could  be 
obtained  by  proof  that  a  party  acted  on  the  irresponsible  ad- 
vice of  one  who  could  not  be  presumed  to  have  better  means 
of  judging  of  the  rights  and  duties  of  the  prosecutor  on  a 
given  state  of  facts  than  the  prosecutor  himself."  We  believe 
that  it  is  now  a  commonly  recognized  fact  that  the  magis- 
trates authorized  to  issue  warrants  in  this  commonwealth 
have  such  knowledge  of  the  law,  and  such  training  and  ex- 
perience, that  they  may  reasonably  be  supposed  to  be  compe- 
tent to  give  safe  and  prudent  counsel,  and  that  they  are  so 
situated  that,  if  they  advise,  their  action  will  be  disinterested 
and  under  a  sense  of  responsibility  due  to  their  position,  and 
that  they  are  no  longer  open  to  the  charge  of  acting  irrespon- 
sibly, and  with  no  better  means  of  judging  of  the  rights  and 
duties  of  a  prosecutor  than  the  prosecutor  himself. 

Unless,  therefore,  it  is  improper  for  magistrates  of  this  de- 
scription to  advise  those  who  approach  them  with  complaints, 
evidence  of  the  giving  of  such  advice  by  a  magistrate  ought 
not  to  be  excluded.  In  dealing  with  this  branch  of  the  ques- 
tion, great  weight  must  be  given  to  the  usual  and  settled 
habits  and  customs  of  our  people.  In  regard  to  formal  mat- 
ters, and  in  certain  kinds  of  proceedings,  the  poor,  the  unlet- 
tered, and  the  unfortunate  have  been  and  are  accustomed  to 
obtain  advice  from  magistrates  and  justices  of  the  minor 
courts,  when  circumstances  make  it  necessary  for  them  to 
have  recourse  to  the  law.  This  feature  of  our  judicial  system 
has  been  well  known,  and  no  indication  is  found  in  the  legis- 
lation which  during  the  last  thirty  years  has  abolished  most 
of  the  judicial  powers  of  justices  of  the  peace,  and  established 
the  present  system  of  minor  courts,  that  it  was  wrong  or  dis- 
advantageous or  distasteful  to  the  people.  Upon  the  whole, 
it  is  a  wise  custom,  which  promotes  the  wholesome  adminis- 
tration of  justice,  and  the  exercise  of  which  may  be  safely 
left  in  the  hands  of  such  magistrates.  While  all  magistrates 
should,  so  far  as  possible,  keep  themselves  unbiased,  and  should 
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ordinarily  refrain  from  expressing  an  opinion  on  matters 
jvhich  are  to  come  before  them  judicially,  there  are  cases  in 
which  they  are  to  exercise  discretion,  and  are  required  to  take 
preliminary  action,  when  they  may  properly  state  their  views 
in  reference  to  the  phase  of  the  case  presented.  Ui^on  the 
question  whether,  under  certain  circumstances  stated,  a  for- 
mal complaint  of  this  or  that  character  ought  to  be  made  and 
a  warrant  issued,  we  cannot  sa.y  that  it  is  improper  for  such 
magistrates  to  give  advice,  and  it  follows  that  no  good  reasori 
now  exists  why,  in  this  commonwealth,  evidence  that  a  com- 
plaint was  made  upon  the  advice  of  such  a  magistrate  should 
be  inadmissible  upon  the  question  of  probable  cause. 

We  are  not  to  be  understood  as  now  deciding  that  such  ad- 
vice is  equivalent  as  a  protection  to  the  advice  of  a  counselor 
at  law  retained  by  the  prosecutor  and  acting  under  the  usual 
responsibility  to  his  client  and  to  the  courts.  But  we  do 
think  that  it  is  a  circumstance  tending  to  show  that  the  pros- 
ecutor acted  in  good  faith  and  with  probable  cause  for  his 
action,  and  that  the  jury  should  be  allowed  to  consider  it,  and 
to  give  it  such  weight  as  it  may  deserve. 

Exceptions  sustained.         

MALioions  Prosecution  —  Advice  op  Magistrate  as  Evidence  of 
Probable  Cause.  — It  the  prosecutor,  before  instituting  a  prosecutioa,  fully 
and  fairly  stated  the  facta  to  a  justice  of  the  peace,  aud  was  advised  by  hiiti 
that  they  constituted  a  reasonable  cause  for  the  arrest  of  the  plaintiff,  and 
he  honestly  acted  in  good  faith,  under  such  advice,  no  action  can  be  sus- 
tained for  the  prosecution:  Ball  v.  Rmole-t,  93  Cal.  222;  27  Am.  St.  Rep. 
174.  See  also  Boss  v.  Bixon,  46  Kan.  550;  26  Am.  St.  Rep.  123,  and  note 
146,  where  the  cases  discussing  this  subject  are  collected,  and  shown  not  to 
■apport  the  rule  as  stated  iu  the  California  case. 
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Lakobnt.  — Fob  a  Servant  to  Convert  PROPERTf  Delivered  to  Him  bt 
A  Third  Person  for  his  master  is  not  larceny,  provided  he  does  so 
before  the  goods  have  reached  their  destination,  and  something  mora 
has  happened  to  reduce  him  to  a  mere  custodian;  while,  on  the  other 
hand,  if  the  property  is  delivered  to  the  servant  by  his  master,  the  con- 
version is  larceny. 

Bmbbzzlement.  —  Ir  A  Servant  Receives  Monet  from  the  Sale  ot 
Goods  of  his  Master  and  drops  it  into  a  money-drawer  of  a  cash  register, 
having  an  intent  to  appropriate  it,  and  slips  it  into  the  drawer  for  hii 
own  convenience  in  keeping  it  for  himself,  his  subsequently  taking  ife 
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from  the  drawer  and  appropriating  it  to  his  own  use  is  not  larceny, 
bat  embezzlement;  nor  is  the  fact  that  the  money  had  been  furnished 
by  the  master  to  a  detective  for  the  purpose  of  making  the  purchase,  and 
thereby  fastening  the  crime  on  the  servant,  make  hia  <^eu3e  any  less  aa 
embezzlement. 

Prosecution  for  embezzlement.  The  defendant  had  been 
employed  by  one  Sullivan,  a  member  of  a  partnership.  Two 
detectives  were  employed  to  proceed  to  the  liquor-store  in 
which  defendant  worked,  for  the  purpose  of  purchasing  liquors 
from  him  with  certain  m-irked  moneys  belonging  to  Sullivan. 
The  detectives  having  purchased  the  liquor,  and  paid  the 
moneys  therefor  to  the  defendant,  he  dropped  them  into  the 
drawerof  a  cash  register.  He  did  not,  however,  register  the  sale; 
and  after  making  another  sale,  he  took  the  money  from  the 
drawer.  The  detective  then  gave  a  signal,  and  the  defendant 
was  charged  with  the  offense  and  arrested.  Upon  these  facts  the 
judge  was  requested  to  charge  that  if  any  offense  had  been 
committed,  it  was  larceny,  and  not  embezzlement,  but  he 
refused  to  so  charge,  and  the  defendant  excepted.  The  de- 
fendant requested  the  judge  to  charge  the  jury  as  follows:  "  1. 
If  the  jury  should  find,  upon  all  the  evidence,  that  the  defend- 
ant placed  the  money  received  for  the  sale  of  the  whisky  and 
brandy  in  the  money-drawer,  then  any  subsequent  taking  by 
him  of  that  money,  or  other  money,  out  of  the  drawer  would 
not  be  embezzlement,  and  the  defendant  cannot  be  convicted 
upon  this  complaint.  2.  If  the  money  intrusted  to  the  de- 
tective by  Sullivan,  the  partner,  was  the  money  of  said  part- 
nership, and  the  property  pretended  to  be  purchased  of 
defendant  was  still  theirs,  even  if  the  jury  should  find  that 
the  defendant  took  said  money  without  returning  it  to  the 
drawer,  or  even  after  returning  it  to  the  drawer,  still  he  could 
not  be  convicted  upon  this  charge."  The  judge  refused  to 
give  these  instructions,  and,  on  the  contrary,  instructed  the 
jury  as  follows:  "  If  the  defendant  placed  the  money  received 
from  the  detec1^/e  Lamb  in  the  money-drawer  of  his  employ- 
ers for  the  purpose  and  with  the  intent  of  turning  over  the 
same  to  his  employers,  the  money  so  placed  by  him  in  the 
drawer  would,  when  placed  there,  be  in  the  possession  of  his 
employers,  and  if  the  defendant  then  took  the  money  from  the 
drawer  with  the  intent  of  depriving  the  owners  of  the  same, 
the  offense  would  be  larceny,  and  not  embezzlement,  and  the 
jury  should  return  a  verdict  of  not  guilty;  but  if  the  defend- 
ant, when  he  received  the  three  one-dollar  bills  from  Lamb  for 
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the  whisky  and  brandy  sold  Lamb,  or  after  he  received  the 
bills,  and  before  he  placed  them  in  the  money-drawer  of  his 
employers,  had  the  purpose  and  intent  to  appropriate  the 
same  to  his  own  use,  to  embezzle  them,  and,  having  that  pur- 
pose and  intent,  simply  placed  the  bills  in  the  drawer  as  his 
own,  and  for  his  own  personal  convenience  in  the  holding  and 
keeping  of  the  same  for  himself,  and  not  for  the  purpose  of 
turning  over  and  delivering  the  same  to  his  employers,  such 
placing  of  the  bills  in  the  drawer  would  not  be  such  a  delivery 
of  the  bills  to  his  employers  as  to  make  the  appropriating  of 
the  same  to  his  use  larceny,  and  not  embezzlement";  and 
that  "  the  fact  that  the  three  one-dollar  bills  were  taken  by 
Sullivan  from  his  own  pocket,  and  were  the  money  of  the  em- 
ployers of  the  defendant  when  delivered  to  Lamb,  and  were 
delivered  to  Lamb  for  the  purpose  of  trying  the  fidelity  of  the 
defendant,  did  not  change  the  character  of  the  possession  by 
the  defendant  so  as  to  make  the  appropriating  of  the  same  to 
his  own  use,  before  they  were  turned  over  to  his  employers, 
larceny,  and  not  embezzlement." 

M.  0.  AdamSy  for  the  defendant. 

A.  E.  Pillabury,  attorney-general,  and  C.  N.  Harris,  second 
asnBiant  attorney-general,  for  the  commonwealth. 

Holmes,  J.  This  is  a  complaint  for  embezzlement  of  money. 
The  case  for  the  government  is  as  follows:  The  defendant 
was  employed  by  one  Sullivan  to  sell  liquor  for  him  in  his 
store.  Sullivan  sent  two  detectives  to  the  store  with  marked 
money  of  Sullivan's,  to  make  a  feigned  purchase  from  the 
defendant.  One  detective  did  so.  The  defendant  dropped 
the  money  into  the  money-drawer  of  a  cash  register,  which 
happened  to  be  open  in  connection  with  another  sale  made 
and  registered  by  the  defendant,  but  he  did  not  register  this 
sale,  as  was  customary,  and  afterward  —  it  would  seem  within 
a  minute  or  two  —  he  took  the  money  from  the  drawer.  The 
question  presented  is,  whether  it  appears,  as  matter  of  law, 
that  the  defendant  was  not  guilty  of  embezzlement,  but  was 
guilty  of  larceny,  if  of  anything.  The  defendant  asked  rulings 
to  that  effect,  on  two  grounds:  1.  That  after  the  money  was 
put  into  the  drawer  it  was  in  Sullivan's  possession,  and  there- 
fore the  removal  of  it  was  a  trespass  and  larceny;  and  2. 
That  Sullivan's  ownership  of  the  money,  in  some  way  not  fully 
explained,  prevented  the  offense  from  being  embezzlement. 
We  will  consider  these  positions  successively. 
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We  must  take  it  as  settled  that  it  is  not  larceny  for  a  ser- 
vant to  convert  property  delivered  to  him  by  a  third  person 
for  his  master,  provided  he  does  so  before  the  goods  have 
reached  their  destination,  or  something  more  has  happened 
to  reduce  him  to  a  mere  custodian:  Commonwealth  v.  King,  9 
Cush.  284;  while,  on  the  other  hand,  if  the  property  is  deliv- 
ered to  the  servant  by  his  master,  the  conversion  is  larceny: 
Commonwealth  v.  Berry,  99  Mass.  428;  96  Am.  Dec.  767;  Com- 
monwealth V.  Davis,  104  Mass.  548. 

This  distinction  is  not  very  satisfactory,  but  it  is  due  to  his- 
torical accidents  in  the  development  of  the  criminal  law, 
coupled,  perhaps,  with  an  unwillingness  on  the  part  of  the 
judges  to  enlarge  the  limits  of  a  capital  offense:  King  v.  Baze- 
ley,  2  Leach,  4th  ed.,  843,  848,  and  note;  1  Leach,  4th  ed., 
35,  and  note;  2  East  P.  C.  568,  571. 

The  history  of  it  is  this:  There  was  no  felony  when  a  man 
received  possession  of  goods  from  the  owner  without  violence: 
Glanv.,  b.  10,  c.  13;  Year-Book,  13  Edw.  IV.  9,  pi.  5;  3  Co. 
Inst.  107.  The  early  judges  did  not  always  distinguish  clearly 
in  their  l9,nguage  between  the  delivery  of  possession  to  a 
bailee  and  the  giving  of  custody  to  a  servant,  which,  indeed, 
later  judges  sometimes  have  failed  to  do;  e.  g.,  Littleton,  in 
Year-Book,  2  Edw.  IV.  15,  pi.  7;  3  Hen.  VII.  12,  pi.  9;  Ward 
V.  Macauley,  4  Term  Rep.  489,  490.  When  the  peculiar  law 
of  master  and  servant  was  applied  either  to  the  master's  re- 
sponsibility or  to  his  possession,  the  test  seems  to  have  been, 
whether  or  not  the  servant  was  under  the  master's  eye,  rather 
than  based  on  the  notion  of  status  and  identity  of  person,  aa 
it  was  at  a  later  day:  See  Byington  v.  Simpson,  134  Mass. 
169, 170;  45  Am.  Rep.  314.  Within  his  house  a  master  might 
be  answerable  for  the  torts  of  his  servant,  and  might  have 
possession  of  goods  in  his  servant's  custody,  although  he  him- 
self had  put  the  goods  into  the  servant's  hands;  outside  the 
house  there  was  more  doubt;  as  when  a  master  intrusted  his 
horse  to  his  servant  to  go  to  market:  Year-Book,  21  Hen.  VII. 
14,  pi.  21;  T.  24  Edw.  III.  Bristol,  in  Molloy's  De  Jure  Mari- 
timo,  bk.  2,  c.  3,  sec.  16;  Year-Book,  2  Hen.  IV.  18,  pi.  6;  13 
Edw.  IV.  10,  pi.  5;  Bro.  Abr.  Corone,  pi.  160;  Staundeforde, 
L,  c.  15,  fol.  25;  c.  18,  fol.  26;  1  Hale  P.  C.  505,  note.  See 
Heydon  and  Smithes  Case,  13  Coke,  67,  69;  Drope  v.  Theyar^ 
Poph.  178,  179;  Combs  v.  Bradley,  2  Salk.  613;  and  further, 
42  Ass.,  pi.  17,  fol.  260;  42  Edw.  IIL  11,  pi.  13;  Ass.  Jerus.,  ed. 
1690,  c.  205,  217.     It  was  settled  by  statute  21  Hen.  VilL,  c 
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7,  that  the  conversion  of  goods  delivered  to  a  servant  by  his 
master  was  felony,  and  this  statute  has  been  thought  to  be  only 
declaratory  of  the  common  law  in  later  times,  since  the  dis- 
tinction between  the  possession  of  a  bailee  and  the  custody  of  a 
servant  has  been  developed  more  fully,  on  the  ground  that  the 
custody  of  the  servant  is  the  possession  of  the  master:  2  East 
P.  C.  564,  565;  King  v.  Wilkins,  1  Leach,  4th  ed.,  520,  523.  See 
Kelyng,  35;  Fitzh.  Nat.  Brev.  91  E;  Blosse's  Case,  Moore,  248; 
Owen,  52;  Goulds.  72.  But  probably  when  the  act  was  passed 
it  confirmed  the  above-mentioned  doubt  as  to  the  master's 
possession,  where  the  servant  was  intrusted  with  property  at  a 
distance  from  his  master's  house  in  cases  outside  the  statute, 
—  that  is.  when  the  chattels  were  delivered  by  a  third  person. 
In  Dyer,  5  a,  5  b,  it  was  said  that  it  was  not  within  the  stat- 
ute if  an  apprentice  ran  off  with  the  money  received  from  a 
third  person  for  his  master's  goods  at  a  fair,  because  he  had  it 
not  by  the  delivery  of  his  master.  This,  very  likely,  was  cor- 
rect, because  the  statute  only  dealt  with  delivery  by  the  mas- 
ter; but  the  case  was  taken  before  long  as  authority  for  the 
broader  proposition  that  the  act  is  not  a  felony,  and  the  rea- 
son was  invented  to  account  for  it  that  the  servant  has  pos- 
session, because  the  money  is  delivered  to  him:  1  Hale  P.  C. 
667,  668.  This  phrase  about  delivery  seems  to  have  been 
used  first  in  an  attempt  to  distinguish  between  servants  and 
bailees:  Year-Book,  13  Edw.  IV.  10,  pi.  5;  Moore,  248;  but  as 
used  here,  it  is  a  perverted  remnant  of  the  old  and  now  ex- 
ploded notion  that  a  servant  away  from  his  master's  house 
always  has  possession.  The  old  case  of  the  servant  convert- 
ing a  horse  with  which  his  master  had  intrusted  him  to  go 
to  market  was  stated  and  explained  in  the  same  way,  on  the 
ground  that  the  horse  was  delivered  to  the  servant:  Cromp- 
ton,  Just.  35  b,  pi.  7.  See  King  v.  Bass,  1  Leach,  4th  ed.,  251. 
Yet  the  emptiness  of  the  explanation  was  shown  by  the  fact 
that  it  still  was  held  felony  when  the  master  delivered  prop- 
erty for  service  in  his  own  house:  Kelyng,  35.  The  last  step 
was  for  the  principle  thus  qualified  and  explained  to  be  ap- 
plied to  a  delivery  by  a  third  person  to  a  servant  in  his  mas- 
ter's shop,  although  it  is  possible  at  least  that  the  case  would 
have  been  decided  differently  in  the  time  of  Year-Books: 
Year-Book,  2  Edw.  IV.  15,  pi,  7;  Fitzh.  Nat.  Brev.  91  E;  and 
although  it  is  questionable  whether,  on  sound  theory,  the  pos- 
session is  not  as  much  in  the  master  as  if  he  had  delivered 
tlje  property  himself:  Rex  v.  Dingley  (1687),  stated  in  King  v.. 
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Bazeley,  2  Leach,  4th  ed.,  835,  841,  and  in  King  ▼.  Meeres,  1 
Show.  50,  53;  Waiters  Case  (1743),  2  East  P.  C.  570;  1  Leach, 
4th  ed.,  28,  35,  note;  BulVs  Case,  stated  in  King  v.  Baze- 
ley,  2  Leach,  4th  ed.,  835,  841;  2  East  P.  C.  571,  572;  King  v. 
Bazeley,  2  Leach,  835,  841;  Reglna  v.  Masters,  1  Den.  G.  C. 
332;  Regina  v.  Reed,  Dears.  C.  C.  257,  261,  262. 

The  last- mentioned  decisions  made  it  necessary  to  consider 
with  care  what  more  was  necessary,  and  what  was  sufficient, 
to  reduce  the  servant  to  the  position  of  a  mere  custodian.  An 
obvious  case  was  when  the  property  was  finally  deposited  in 
the  place  of  deposit  provided  by  the  master,  and  subject  to 
his  control,  although  there  was  some  nice  discussion  as  to 
what  constituted  such  a  place:  Regina  v.  Reed,  Dears.  C.  C. 
257.  No  doubt  a  final  deposit  of  money  in  the  till  of  a  shop 
would  have  the  effect:  Waiters  Case,  2  East  P.  C.  570,  571;  1 
Leach,  4th  ed.,  28,  35,  note;  BulVs  Case,  2  East  P.  C.  572;  2 
Leach,  4th  ed.,  841,  842;  King  v.  Bazeley,  2  East  P.  C.  571, 
574;  2  Leach,  4th  ed.,  885,  843,  note;  Regina  v.  Wright,  Dears. 
<fe  B.  431,  441.  But  it  is  plain  that  the  mere  physical  pres- 
ence of  the  money  there  for  a  moment  is  not  conclusive  wliile 
the  servant  is  on  the  spot,  and  has  not  lost  his  power  over  it; 
as,  for  instance,  if  the  servant  drops  it,  and  instantly  picks  it 
up  again.  Such  cases  are  among  the  few  in  which  the  actual 
intent  of  the  party  is  legally  important;  for,  apart  from  other 
considerations,  the  character  in  which  he  exercises  his  control 
depends  entirely  upon  himself:  Sloan  v.  Merrill,  135  Mass.  17, 
19;  Jefferds  v.  Alvard,  151  Mass.  94,  95;  Commonwealth  v. 
Drew,  153  Mass.  588,  594. 

It  follows  from  what  we  have  said  that  the  defendant's  first 
position  cannot  be  maintained,  and  that  the  judge  was  right 
in  charging  the  jury  that  if  the  defendant,  before  he  placed 
the  money  in  the  drawer,  intended  to  appropriate  it,  and  with 
that  intent  simply  put  it  in  the  drawer  for  his  own  convenience 
in  keeping  it  for  himself,  that  would  not  make  his  appropria- 
tion of  it,  just  afterwards,  larceny.  The  distinction  may  be 
arbitrary,  but  as  it  does  not  affect  the  defendant  otherwise 
than  by  giving  him  an  opportunity,  whichever  offense  he  was 
convicted  of,  to  contend  that  he  should  have  been  convicted 
of  the  other,  we  have  the  less  uneasiness  in  applying  it. 

With  regard  to  the  defendant's  second  position,  we  see  no 
ground  for  contending  that  the  detective,  in  his  doings,  was  a 
servant  of  Sullivan,  or  that  he  had  not  a  true  possession  of  the 
money,  if  that  question  were  open,  which  it  is  not.     The  only 
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question  reserved  by  the  exceptions  is,  whether  Sullivan's  own- 
ership of  the  money  prevented  the  defendant's  act  from  being 
embezzlement.  It  has  been  supposed  to  make  a  difference  if 
the  right  of  possession  in  the  chattel  converted  by  the  servant 
has  vested  in  the  master  previous  to  the  delivery  to  the  ser- 
vant by  the  third  personj^l  Eng.  Grim.  Law,  Com.  Rep.  (1834) 
31,  pi.  4.  But  this  notion,  if  anything  more  than  a  defective 
statement  of  the  decisions  as  to  delivery  into  the  master's 
barge  or  cart  {Rex  v.  Walsh,  4  Taunt.  258,  266,  and  Regina  v. 
Reed,  Dears.  C.  C.  257),  does  not  apply  to  a  case  like  the  pres- 
ent, which  has  been  regarded  as  embezzlement  in  England 
for  the  last  hundred  years:  Bull's  Case,  stated  in  King  v. 
Bazeley,  2  Leach,  4th  ed.,  835,  841;  2  East  P.  C.  571,  572; 
King  v.  Whittingham,  2  Leach,  4th  ed.,  912;  King  v.  Headgcj 
2  Leach,  4th  ed.,  1033;  Russ.  &  R.  160;  Regina  v.  Gill,  Dears. 
C.  C.  289.  If  we  were  to  depart  from  the  English  decisions, 
it  would  not  be  in  the  way  of  introducing  further  distinctions: 
See  Commonwealth  v.  Bennett^  118  Mass.  443,  454. 
Exceptions  overruled.         

Embezzlement  —  Larceny  —  Distinction  between,  in  Cases  of  Con- 
version BY  Servants.  —  Under  the  English  statutes,  and  statutes  similar 
to  these,  it  is  maintained  that,  to  constitute  embezzlement  on  the  part  of  a 
servant,  the  thing  embezzled  must  not  have  come  into  the  master's  hands 
before  it  came  into  the  servant's  hands;  if  it  did,  the  conversion  of  it, 
whether  delivered  to  the  servant  by  the  master  or  not,  is  larceny,  and  not  em- 
bezzlement. The  thing  embezzled  must  be  delivered  to  the  servant  by  a 
third  person,  ia  order  that  the  servant  may  have  such  possession  of  it  as  to 
be  guilty  of  embezzlement.  The  possession  of  the  servant  is  that  of  the 
master  in  all  cases,  except  when  the  possession  is  delivered  to  the  servant  by 
a  third  person  in  the  master's  behalf:  See  extended  note  to  Calkins  v.  State, 
98  Am.  Dec.  127,  128,  where  the  cases  maintaining  the  above  distinction  are 
collected.  Commonwealth  v.  Berry,  99  Mass.  428,  96  Am.  Dec.  767,  and 
note,  draws  the  same  distinction;  note  to  State  v.  Holmes,  57  Am.  Deo. 
284,  285,  discussing  larceny  by  a  servant.  A  servant  employed  on  a  farm, 
having  the  care  and  custody  of  a  mule  belonging  to  his  master,  is  guilty  of 
larceny  if  he  fraudulently  converts  it  to  his  own  use  and  sells  it:  CroeheronC  v. 
Slate,  86  Ala.  64;  11  Am.  St.  Rep.  18,  and  note. 
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Duos.  — If  a  Gkitbral  Description  is  Followed  bt  a  Clattsi  Strmmra 
UP  the  intention  of  the  parties  as  to  the  promises  conveyed,  such  clause 
has  a  controlling  effect  upon  all  prior  phrases  used  in  the  desorip- 
tion. 

Tarsney  and  Weadock,  for  the  appellant. 

Hanchett,  Stark,  and  ffanchett,  for  the  respondents. 

Long,  J.  Plaintiff  brought  ejectment  for  a  strip  of  land 
between  blocks  59  and  60  of  Hiram  C.  Driggs's  plat  of  the 
Penoyer  farm  as  an  addition  to  the  city  of  Saginaw,  in  the 
state  of  Michigan.  The  strip  in  controversy  is  called  "Ninth 
Street"  on  the  plat,  and  is  described  in  the  declaration  as 
**all  that  certain  piece  or  parcel  of  land  situate,  lying,  and 
being  in  the  city  of  Saginaw,  in  said  state,  and  known  and 
designated  as  'Ninth  Street,'  being  sixty-six  feet  in  width, 
and  extending  from  the  north  line  of  'Irving  Avenue,'  so 
called,  on  the  south,' to  the  south  line  of  'Congress  Avenue,* 
so  called,  on  the  north,  and  through  and  between  blocks  num- 
ber 59  and  60  of  Hiram  C.  Driggs's  plat  of  'Penoyer  farm,* 
so  called,  of  record  in  the  office  of  the  register  of  deeds  for 
Saginaw  County,  Michigan,  which  said  premises  the  plaintiff 
claims  in  fee." 

The  following  is  a  plat  showing  the  situation  of  the  prem- 
ises:— 
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IRVING  AVENUE. 

The  parties  claim  title  from  the  common  grantor,  Hiram 
C.  Driggs. 

It  appears  that  on  November  25,  1864,  Hiram  C.  Driggs, 
being  sole  owner  of  320  acres  of  land  on  sections  23  and  24, 
township  12  north,  of  range  4  east,  platted  it  into  blocks,  lots, 
and  streets  as  an  addition  to  the  city  of  Saginaw.  The  piece 
of  land  in  controversy  is  a  portion  of  one  of  the  streets  so 
platted.  This  plat  was  executed  and  recorded  in  accordance 
with  the  act  of  1839,  then  in  force.  The  act  provides  that  the 
owner  shall  cause  a  true  map  to  be  made  by  a  surveyor,  ac- 
knowledged by  the  owner  and  surveyor,  and  shall  cause  the 
same  to  be  recorded  before  any  lots  therein  are  oflfered  for 
Bale,  and  provides  a  penalty  for  any  sale  before  such  platting 
and  recording;  that  such  platting  and  recording  shall  be 
deemed  a  suflBcient  conveyance  to  vest  the  fee  of  such  parcels 
of  land  as  are  therein  expressed,  named,  or  intended  for  pub- 
lic uses  in  the  county,  in  trust  to  and  for  the  uses  and  pur- 
poses therein  named;  that  proceedings  may  be  had  before  the 
circuit  court,  under  certain  conditions,  to  vacate  the  plat,  or 
parts  thereof,  wherein  notice  to  all  persons  interested  shall  be 
given;  and  if  the  plat,  or  any  portion  of  it,  is  vacated,  the 
streets  or  alleys  vacated  shall  attach  to  the  lots  bordering  on 
Buch  streets  or  alleys,  and  the  title  thereto  shall  vest  in  the 
persons  owning  the  property  on  each  side  to  the  center  of 
such  street  or  alley:  Howell's  Stats.,  c.  32. 


May,  1892.]  Plummer  v.  Gould.  569 

On  November  22,  1865,  Hiram  C.  Driggs,  the  proprietor  of 
the  plat,  conveyed,  by  a  quitclaim  deed,  "the  equal  undivided 
one-third  part  of  all  the  right,  title,  interest,  claim,  or  demand" 
of  himself  in  those  certain  parcels  of  land  known  as  "Penoyer 
farm,"  described  as  northeast  quarter  of  section  23  and  north- 
west quarter  of  section  24,  township  12  north,  of  range  4  east, 
and  other  land,  to  John  F.  Driggs.  On  May  27,  1869,  Hiram 
C.  Driggs  and  wife  conveyed,  by  warranty  deed,  to  John  F. 
Driggs  a  large  number  of  lots  and  blocks  in  said  "Penoyer 
farm,"  and,  among  others,  the  lots  bordering  on  the  strip  of 
land  in  controversy,  in  blocks  59  and  60,  as  indicated  on  the 
plat  heretofore  set  out.  The  property  was  described  in  the 
conveyance  as  "on  the  plat  of  'Penoyer  farm,'  so  called,  in 
the  city  of  Saginaw;  the  said  plat  being  recorded  in  the  office 
of  the  register  of  deeds  on  the  twenty-fifth  day  of  November, 
1864,  in  liber  No.  38  of  Deeds,  at  page  73,  and  to  which  refer- 
ence is  here  made.  The  parties  to  this  instrument  are  tenants 
in  common  of  the  above-described  property,  and  executed  the 
same  as  a  partition  deed." 

On  November  18,  1871,  John  F.  Driggs  and  wife  executed 
and  delivered  to  Erastus  F.  Gould,  one  of  the  defendants  in 
this  suit,  a  mortgage  upon  a  number  of  lots  and  blocks  in 
Penoyer  farm,  and,  among  others,  the  lots  bordering  on  the 
strip  of  land  in  controversy,  describing  the  lots  and  blocks  as 
"in  the  recorded  plat  of  the  Penoyer  farm,  in  the  city  of 
Saginaw  and  county  aforesaid." 

This  mortgage  was  foreclosed,  and  title  thereunder  to  all 
the  property  described  in  the  mortgage  passed  to  Erastus  F. 
Gould,  April  18,  1879.  In  the  commissioner's  deed  the  lots 
are  referred  to  as  "in  the  Penoyer  farm,  Saginaw  City, 
Michigan,  according  to  the  recorded  plat  of  said  Penoyer 
farm  in  the  office  of  the  register  of  deeds  for  Saginaw  County, 
Michigan." 

On  June  9,  1890,  Erastus  F.  Gould  conveyed  to  James  B. 
Peter,  the  other  defendant,  by  warranty  deed,  certain  lots  and 
blocks  in  said  Penoyer  Farm,  among  others,  the  lots  bordering 
on  the  strip  in  controversy,  and  described  "as  designated 
on  the  map  or  plat  of  an  addition  to  the  city  of  Saginaw, 
Michigan,  known  as  the  'Penoyer  farm,'  said  map  or  plat 
being  in  common  use,  and  of  record  in  the  register's  office." 

The  land  within  this  plat  has  been  assessed  by  lots  and 
blocks  ever  since  1864. 

The  plaintiff's  case  is  based  solely  upon  a  conveyance  made 
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April  19,  1880,  by  the  heirs  of  John  F.  Driggs  to  himself  and 
A.  T.  Bliss  and  brother,  and  a  deed  from  Bliss  and  Brother  to 
him.  The  consideration  expressed  in  this  first  deed  is  the 
sum  of  one  dollar  and  other  valuable  consideration  to  them 
in  hand  paid,  the  deed  conveying  certain  lands  by  specific 
descriptions.  None  of  these  descriptions  cover  the  land  in 
controversy  here.  The  deed  contains  a  clause  conveying  lands 
not  specifically  described,  as  follows:  "  And  the  said  first  par- 
ties do  hereby  convey  to  said  second  parties  all  their  right, 
title,  claim,  and  interest  in  and  to  any  and  all  lands  situated 
in  said  Saginaw,  Gratiot,  Genesee,  Shiawassee,  Tuscola,  and 
Bay  counties  to  which  said  first  parties,  as  such  heirs  at  law, 
have  or  are  entitled  to  any  claim  or  interest  therein,  all  the 
said  lands  and  premises  lying  and  being  in  the  state  of 
Michigan." 

The  plaintiff's  claim  to  this  strip  of  land  —  if  he  has  any 
claim  — arises  under  this  clause  in  this  deed. 

The  contention  upon  the  part  of  the  defendants  is,  that  no 
title  to  the  land  in  controversy  here  was  ever  conveyed  to  the 
plaintiff  himself  and  A.  T.  Bliss  and  Brother,  and  none  in- 
tended to  be  conveyed  under  the  deed,  as  is  evidenced  by 
other  recitals,  following  the  one  heretofore  set  out  in  the  deed, 
as  follows:  "The  purpose  and  intent  of  this  deed  being  to 
convey  to  the  said  second  parties  all  and  each  of  the  right, 
title,  claim,  ajid  interest,  either  in  possession  or  expectancy, 
of  the  said  first  parties,  of,  in,  and  to  the  above-described 
premises  by  virtue  of  certain  deeds  of  conveyance  to  the  said 
John  F.  Driggs,  deceased,  viz.:  One  from  Lovina  Penoyer  and 
others,  heirs  of  Hiram  S.  Penoyer,  of  Saginaw  City,  deceased, 
dated  twenty-ninth  day  of  January,  A.  D.  1863,  and  recorded 
in  the  ofiice  of  the  register  of  deeds  for  said  county  of  Saginaw, 
in  the  state  of  Michigan,  in  liber  36  of  Deeds,  at  page  84,  etc., 
and  one  from  John  Moore,  administrator  of  the  estate  of  said 
Hiram  S.  Penoyer,  deceased,  to  Hiram  C.  Driggs,  dated  fourth 
day  of  October,  A.  D.  1864,  and  recorded  in  the  office  of  the 
register  of  deeds  aforesaid,  in  Liber  36  of  Deeds,  at  page  301, 
etc.,  and  by  the  said  Hiram  C.  Driggs  and  his  wife  conveyed 
to  the  said  John  F.  Driggs,  deceased,  by  deed  dated  eighteenth 
day  of  March,  A.  D.  1873,  and  recorded  in  the  oSice  of  the 
register  of  deeds  aforesaid,  in  liber  70  of  Deeds,  at  page  482." 

It  is  contended  on  the  part  of  the  defendants  that  the  effect 
of  the  clause  commencing,  "the  purpose  and  intent  of  this 
deed  being  to  convey,"  etc.,  in  the  deed  to  plaintiff  and  A.  T. 
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Bliss  and  Brother,  is  to  limit  the  interest  of  the  grantees  to 
such  interest  as  their  grantors  then  had  under  and  by  virtue 
of  the  conveyances  specified  in  such  clause,  viz.,  the  deed 
from  Lovina  Penoyer  and  others  to  John  F.  Driggs,  dated 
January  29,  1863,  and  from  John  Moore  to  Hiram  C.  Driggs, 
dated  October  4,  1864,  and  from  Hiram  C.  Driggs  to  John  F. 
Driggs,  dated  March  18,  1873.  We  think  this  position  well 
taken.  The  intention  of  the  parties,  as  gathered  from  the 
whole  instrument,  will  control;  and  in  case  of  a  general  de- 
scription followed  by  a  clause  summing  up  the  intention  of 
the  parties  as  to  the  premises  conveyed,  it  has  a  controlling 
effect  upon  all  the  prior  phrases  used  in  the  description:  Ousby 
V.  Jones,  73  N.  Y.  621;  Barney  v.  Miller,  18  Iowa,  460, 466, 467; 
Bates  v.  Foster,  59  Me.  157;  8  Am.  Rep.  406;  3  Washburn  on 
Real  Property,  5th  ed.,  425;  Witt  v.  St.  Paul  etc.  R'y  Co.,  38 
Minn.  127,  128;  Sprague  v.  Snow,  4  Pick.  54,  66;  Bent  v. 
Rogers,  137  Mass.  192,  194;  Paddack  v.  Pardee,  1  Mich.  421; 
Ryan  v.  Wilson,  9  Mich.  262;  Chapman  v.  Crooks,  41  Mich. 
595;  Moran  v.  Lezotte,  54  Mich.  83;  Jones  v.  Pashby,  62  Mich. 
621. 

It  is  well  stated  by  defendants'  counsel  in  their  brief  that 
plaintiff's  grantors,  the  heirs  of  John  F.  Driggs,  have  no  right, 
title,  claim,  or  interest  in  the  land  in  question  under  any  of 
those  three  conveyances  specified  by  them  in  their  deed 
which  would  pass  under  their  conveyance,  only  as  John  F. 
Driggs  had  at  the  time  of  his  death  by  virtue  of  such  three 
deeds.  They  had  no  interest  under  the  deed  from  Lovina 
Penoyer  et  al.  to  John  F.  Driggs,  dated  January  29,  1863,  be- 
cause John  F.  Driggs,  during  his  lifetime,  and  on  November 
14,  1864,  conveyed  to  Hiram  C.  Driggs  the  northeast  quarter 
of  section  23,  and  the  northwest  quarter  of  section  24,  town- 
ship 12  north,  range  4  east;  which  was  the  land  afterwards 
platted  by  Hiram  C.  Driggs  as  Penoyer  farm,  and  embraced 
the  land  in  controversy;  and  the  land  and  premises  described 
in  the  deed  from  Hiram  C.  Driggs  to  John  F.  Driggs  under 
date  of  March  18,  1873,  did  not  embrace  the  land  in  contro- 
versy. 

The  court  below  directed  verdict  in  favor  of  the  defendants, 
and  plaintiff  appeals.  Inasmuch  as  plaintiff 's  grantors  had 
no  title  to  the  premises  in  controversy  under  the  deeds  de- 
scribed, nothing  passed  under  their  deed  to  him,  so  far  as  the 
premises  in  controversy  are  concerned,  and  the  verdict  was 
properly  directed  in  favor  of  the  defendants. 
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Several  other  questions  are  raised  by  plaintiff's  counsel  in 
their  brief,  the  principal  ones  relating  to  the  plat,  the  dedica- 
tion of  the  streets  mentioned  therein,  and  the  acceptance  by 
the  public  of  the  streets  as  public  highways.  In  the  view  we 
have  taken  of  the  case,  these  questions  do  not  become  impor- 
tant in  the  present  controvery,  and  we  shall  not  pass  upon 
thera. 

The  judgment  must  be  affirmed,  with  costs. 

Dbsds  —  Clausbs  of  Limitation.  — Where  the  owner  of  land  deeded  it, 
quitclaiming,  in  the  granting  clause,  all  bis  right,  title,  and  interest,  and 
by  a  subsequent  clause  declared  that  the  interest  and  title  intended  to  b« 
conveyed  was  only  that  acquired  by  him  through  a  certain  deed  eonreying 
an  undivided  half,  it  was  held  that  the  grantor's  whole  interest  passed:  Oreen 
Bay  etc  Canal  Co.  v.  Hewett,  55  Wis.  96;  47  Am.  Rep.  701.  So,  also,  a  pre- 
cise description  cannot  be  limited  by  general  words  of  intent:  Oiement  T. 
Bank,  61  Vt.  298.  Nor  can  any  expression  of  the  grantor's  in  enc  overcome 
the  operation  of  the  rule  in  Shelley's  case,  where  that  is  accepted:  Fowler  v. 
Black,  136  111.  363. 
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[92  MiCHIOAM,  162.] 
UnRECOBDBD   MORTaAQB  —  NOTIOB  TO   ATTORNEY  AS   NOTIOB  TO  CUKKT. — 

Although  a  chattel  mortgagee  fails  to  file  his  mortgage  in  the  proper 
office  for  record,  yet  the  mortgaged  property  is  not  subject  to  execution 
against  the  mortgagor,  issued  under  a  judgment  in  favor  of  a  third  per- 
son, for  a  debt  contracted  before  the  execution  of  the  mortgage,  when 
the  attorney  and  agent  of  such  third  person  had  actual  notice  and 
knowledge  of  such  mortgage  lien  prior  to  the  recovery  of  the  judgment, 
and  the  levy  of  execution  thereunder. 
NoTiCB  TO  AN  AoENT  OR  ATTORNEr  is  notice  to  the  principal,  when  it 
comes  to  the  agent  or  attorney  in  such  manner  that  he  may  communi- 
cate it  to  his  principal,  or  act  upon  it  without  any  violation  of  duty. 

Pratt  and  Gilbert,  and  James  Van  Kleeck,  for  the  appellant. 

Fatio  Colt  and  John  E.  SimonsoUj  for  the  respondent. 

Long,  J.  The  defendant,  as  constable,  levied  upon  a  stock 
of  boots  and  shoes,  under  an  execution  issued  from  justice's 
court.  The  execution  was  in  favor  of  Rindge,  Bertsch,  &  Co., 
and  against  Alfred  Taylor  and  Gerald  Fitzgibbon.  The 
claim  upon  which  the  execution  was  issued  was  an  account 
which  accrued  about  September  1,  1889.  The  defendants  in 
the  writ,  Taylor  and  Fitzgibbon,  had  been  partners  in  the  boot 
end  shoe  business  in  Bay  City;  but  their  partnership  ceased 
April   15,  1889,  Taylor  continuing  in  the  business.     Alfred 
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Taylor  was  a  resident  of  West  Bay  City,  where  he  had  lived 
for  several  years.  On  September  6, 1890,  the  plaintiff  sold  to 
Taylor  a  quantity  of  goods,  and  took  a  chattel  mortgage  upon 
his  stock  for  $3,024.19,  payments  to  be  made,  $1,000  in  thirty 
days,  $1,000  in  sixty  days,  and  the  balance  in  ninety  days. 
The  mortgage  was  filed  for  record  in  the  office  of  the  recorder 
at  Bay  City,  instead  of  West  Bay  City,  where  the  mortgagor 
resided  at  the  time  of  its  execution.  After  the  defendant 
seized  the  goods  under  the  execution  against  Taylor  and 
Fitzgibbon,  the  plaintiff,  claiming  under  his  chattel  mort- 
gage, brought  replevin  and  took  possession  of  the  property. 
On  the  trial  the  court  directed  verdict  in  favor  of  the  plaintiff 
for  six  cents  damages. 

The  only  defense  on  the  trial  was,  that  the  chpttel  mortgage, 
under  which  plaintiff  claimed,  was  not  filed  in  accordance 
with  the  provisions  of  the  statute,  and  was  therefore  void  as 
against  defendant's  claim  under  the  execution. 

It  appeared  upon  the  trial  that  Pratt  and  Gilbert,  of  Bay 
City,  were  attorneys  for  the  plaintiffs  in  the  execution,  who 
resided  at  Grand  Rapids.  The  claim  was  sent  to  Pratt  and 
Gilbert  for  collection,  and  received  by  them  November  27, 
1890.  About  the  20th  of  November,  and  prior  to  the  time  of 
their  receiving  this  claim,  the  plaintiff  in  the  present  suit  had 
a  talk  with  Mr.  Pratt,  of  that  firm,  about  purchasing  some 
property  from  him,  and  told  him  of  this  mortgage  which  he 
held  upon  the  stock  of  goods,  and  where  the  goods  were  sit- 
uated, and  the  amount  of  the  mortgage.  The  plaintiff's  claim 
upon  the  trial  was,  that  although  his  mortgage  was  not  filed 
in  the  proper  office,  yet  the  plaintiffs  in  the  execution  could 
not  set  up  that  fact  as  a  defense  to  the  mortgage,  for  the  rea- 
son that  their  attorneys  and  agents  had  actual  notice  and 
knowledge  of  the  mortgage  lien  prior  to  the  time  of  their  ac- 
count being  put  into  a  judgment,  and  of  the  levy  of  the  execu- 
tion thereunder.  After  the  levy  was  made  and  the  constable 
had  gone  into  possession  of  the  goods,  plaintiff  set  up  the 
claim  under  his  mortgage,  which  defendant  refused  to  recog- 
nize.    This  was  before  the  bringing  of  the  suit  of  replevin. 

Defendant's  counsel,  at  the  close  of  the  testimony,  requested 
the  court  to  charge  the  jury:  "Unless  the  jury  find  that  the 
mortgage  was  filed  where  the  mortgagor  resided,  the  defend- 
ant is  entitled  to  recover." 

This  the  court  refused  to  give,  and  raises  the  only  question 
in  the  case.     Counsel  contend  that  they  were  entitled  to  this 
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request,  and  that  the  court  was  in  error  in  directing  a  verdict 
in  favor  of  the  plaintiff,  under  the  ruling  of  this  court  in  Buhl 
Iron  Works  v.  Teuton,  67  Mich.  623;  Corhett  v.  lAttlefield,  84 
Mich.  30;  22  Am.  St.  Rep.  681;  and  Dempsey  v.  Pforzheimert 
86  Mich.  652.  We  do  not  think  the  case  falls  within  the  rul- 
ing made  in  those  cases.  In  the  present  case,  the  debt  upon 
which  the  judgment  was  taken  and  execution  levied  was  con- 
tracted prior  to  the  time  of  the  execution  of  the  mortgage,  so 
that  the  case  does  not  fall  within  that  class  of  cases  where  a 
debt  has  been  created  and  contracted  during  the  time  in 
which  the  mortgage  has  been  kept  off  file  in  the  proper  clerk's 
office.  It  also  appears  that  the  agents  and  attorneys  of  the 
plaintiffs  in  the  execution  had  actual  notice  of  the  existence 
of  the  mortgage  prior  to  the  time  any  suit  was  brought  upon 
the  claim  for  which  judgment  was  entered.  We  think  the 
rule  is  well  settled  that  the  knowledge  of  the  agent  or  attorney 
under  such  circumstances  would  be  the  knowledge  of  the 
principal,  as  such  knowledge  came  to  the  agent  in  such  a 
manner  that  he  might  communicate  it  to  his  principal  or  act 
upon  it  without  being  guilty  of  any  violation  of  duty:  Wade  on 
Notice,  sec.  687.  The  case  falls  within  the  ruling  of  this 
•court  in  Brown  v.  Brabh,  67  Mich.  17;  11  Am.  St.  Rep.  549, 
and  the  cases  there  cited.  The  case  presented  here  is  so 
fully  discussed  in  that  case  that  a  further  discussion  of  the 
principles  there  settled  need  not  be  entered  upon.  The  court 
was  not  in  error  in  directing  verdict  in  favor  of  the  plaintiff. 
Judgment  must  be  affirmed,  with  costs. 

Agenot.  —  NoTicR  TO  AoBNT  IS  NoTicK  TO  PRINCIPAL:  See  notes  to 
Trentor  v.  Pothen,  24  Am.  St.  Rep.  228-233,  and  to  Fairfield  Saw.  Bank  v. 
Chme,  39  Am.  Rep.  322-331.  Recent  oases  to  the  same  point  are  McCormick 
V.  Ocean  City  Aas'n,  45  N.  J.  Eq.  561;  Macomb  v.  Wilkinson^  83  Mich.  486; 
Srmth  V.  Brown,  151  Mass.  338;  Coggmoell  v.  Oriffith,  23  Neb.  334.  The  test 
is,  whether  the  information  was  of  a  character  which  it  was  the  duty  of  the 
agent  to  communicate:  Wood  v.  Rayburn,  18  Or.  3.  The  knowledge  of  tiie 
agent,  however,  can  be  charged  to  the  principal  only  when  clear  proof  ia 
made  that  the  knowledge  was  present  in  the  agent's  mind  at  the  time  of  the 
transaction  which  i«  the  sabjeofe  of  oonsideratioat  Slattery  ▼.  Schwannedce, 
118  N.  Y.  643w 
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People  v,  Raher. 

[92  Michigan,  165.] 

Assault  —  Shooting  into  a  Crowd. — When  a  person  shoots  a  loaded  gnn 
into  a  crowd  of  persons,  with  intent  to  wound  any  of  them,  he  may  be 
convicted  of  an  assault  with  intent  to  do  great  bodily  harm  to  the  per- 
son wounded,  although  he  had  no  specific  intent  to  wonnd  that  partioa> 
lar  person. 

Pbaciice  —  Objection,  when  Waived.  —  An  objection  to  the  failure  of 
the  court  to  charge  the  jury  upon  a  specific  point  cannot  be  raised  for 
the  first  time  by  an  assignment  of  error  to  the  appellate  court. 

John  Power,  for  the  appellant. 

A.  A.  Ellis,  attorney-general,  and  Charles  M.  Howell^  prose- 
cuting  attorney,  for  the  people. 

Grant,  J.  The  respondent  was  convicted  of  an  assault 
with  intent  to  do  great  bodily  harm,  less  than  murder,  upon 
the  person  of  one  John  Peterson.  Other  persons  besides  Peter- 
eon  were  standing  near  when  the  respondent  fired  a  revolver, 
wounding  Peterson  in  the  head.  The  court  was  requested  to 
instruct  the  jury  that  they  must  find  the  specific  intent  to 
assault  Peterson.  This  request  was  refused,  and  the  court 
instructed  them  that  if  respondent  shot  into  the  crowd  with 
the  intention  to  wound  any  of  them,  he  might  be  convicted, 
notwithstanding  he  had  no  specific  intent  against  Peterson. 

It  has  been  held  that  where  a  prisoner  fired  a  gun  in  the 
direction  of  a  crowd,  he  was  guilty  of  an  assault  upon  each: 
State  V.  Nash,  86  N.  C.  650;  41  Am.  Rep.  472;  State  v.  Myers, 
19  Iowa,  517;  Smith  v.  Commonwealth,  100  Pa.  St.  324.  In 
Smithes  Case,  Dears.  C.  C.  559,  the  prisoner  shot  at  A,  sup- 
posing him  to  be  B,  and  intending  to  kill  B.  He  was  held 
properly  convicted  of  assault  with  intent  to  murder.  In 
Bailey^s  Case,  Russ.  &  R.  C.  C.  1,  the  prisoner,  a  captain  of  a 
vessel,  shot  into  another  vessel.  He  was  indicted  for  ma- 
liciously and  willfully  shooting  at  one  Truscott,  a  mariner 
upon  such  other  vessel.  Lord  Eldon  instructed  the  jury  that 
if  they  found  the  guns  were  fired  at  the  vessel  and  those  on 
board  her  generally,  the  guns  might  be  considered  as  shot  at 
each  individual  on  board  her,  and  therefore  at  Henry  Trus- 
cott, the  person  named  in  the  indictment.  That  case  was 
approved  in  Rex  v.  Lovel,  2  Moody  &  R.  39.  The  contrary 
doctrine  appears  to  have  been  held  in  Arkansas:  Lacefield  v. 
State,  34  Ark.  275;  36  Am.  Rep.  8;  Scott  v.  State,  49  Ark.  16d. 
I  think  the  instruction  was  correct. 
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The  information  contained  two  counts, — one  for  assault 
with  intent  to  murder,  and  the  other  for  assault  with  intent 
to  do  great  bodily  harm.  The  court  instructed  the  jury  that 
if  they  found  neither  of  these  intents,  they  must  acquit.  It  is 
now  alleged  as  error  that  the  court  should  have  instructed 
them,  that  if  there  was  no  intent,  they  might  find  him  guilty 
of  assault  and  battery.  The  respondent  was  defended  by  at- 
torneys of  skill  and  experience  in  criminal  cases.  They  sub- 
mitted to  the  court  nine  requests  to  charge,  but  no  request 
as  to  assault  and  battery.  The  suit  was  evidently  tried 
throughout  upon  the  theory  submitted  to  the  jury  by  the 
court.     The  objection  comes  too  late. 

We  find  no  error  in  the  record,  and  the  conviction  is 
aflSrmed.  

Assault.  —  One  unlawfully  firing  at  A,  and  hitting  B,  is  guilfy  of  assault 
with  intent  to  kill  B:  Dunaway  v.  People,  1 10  111.  333;  51  Am.  Rep.  686; 
McOehee  v.  State,  62  Miss.  772;  52  Am.  Rep.  209;  State  v.  Oilman,  69  Me. 
163;  31  Am.  Rep.  257.  Contra^  Lacefield  v.  State,  34  Ark.  275;  36  Am. 
Rep.  8.  Similarly,  where  one  voluntarily  fires  a  gun  into  a  crowd,  with 
the  felonious  intent  of  killing  another,  the  unintentional  killing,  evea  of 
»  friend  of  the  shooter,  is  murder:  Oolliher  v.  Commonwealth,  2  Duvall,  163; 
87  Am.  Dec.  493;  and  where  a  man,  having  announced  his  intention  to  fire 
a  pistol  in  the  streets  of  a  town,  corameiiced  to  draw  the  weapon,  and  did 
draw  it,  after  which  it  was  accidentally  and  prematurely  discharged, 
thereby  killing  another,  he  is  as  guilty  of  manslaaghter  as  if  be  had  delib- 
erately  fired  it,  and  by  mere  accident  another  had  been  killed:  Sparks  y. 
Commonwealth,  3  Bush,  111;  96  Am.  Dec  196.  And,  in  general,  when 
death  results  from  the  commission  of  an  aot  which  shows  an  abandoned 
•ad  malignant  heart  and  a  recklessness  of  consequences,  the  act  will  be 
murdari  Mayea  r.  People,  106  111.  306;  46  Am.  Rep.  698. 


Maliniemi  v.  Gronlund. 

[92  Michigan,  222.] 

Falsb  Ihprisonment  —  Arrest  withodt  Probablk  Cause. — Whenapeiv 
■on  is  the  procuring  and  directing  cause  of  the  arrest  and  imprisonment 
of  another,  by  pointing  him  out  and  beckoning  him  to  come  to  an  officer, 
without  knowing  or  inquiring  his  name  or  residence,  and  acting  solely 
on  suspicion  that  he  answers  a  description  received  by  telegram  of  a 
person  accused  of  larceny,  the  arrest  is  made  without  probable  cause,  and 
the  person  thus  causing  it  to  be  made,  if  mistaken  in  the  identity  of  the 
person  arrested,  is  liable  in  damages  for  his  false  imprisonment,  although 
the  arrest  was  caused  without  malice. 

Valse  Imprisonment  —  Justification  for  Arrest.  —  A  private  person 
has  a  right  to  arrest,  on  suspicion  of  felony,  without  a  warrant;  but  if  he 
does  so,  and  it  transpires  that  the  wrong  man  is  imprisoned,  he  must  be 
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prepared  to  prove,  in  jastificatioa,  that  a  felony  bad  been  committed, 
and  that  the  circumstances  under  which  he  acted  were  such  that  any 
reasonable  person,  acting  without  passion  or  prejudice,  would  have  fairly 
■nspeoted  that  the  person  arrested  committed  or  was  implicated  in  the 
crime. 

Clark  and  Pearl,  for  the  appellant. 

E.  E.  Oshorn,  for  the  respondent, 

Morse,  C.  J.  This  is  an  action  for  false  imprisonment,  in 
which  the  plaintiff  recovered  judgment  for  $750.  The  only 
question  to  be  here  considered  is,  whether,  upon  his  own  show- 
ing, the  plaintiff  made  out  a  case. 

His  own  story,  in  substance,  is  this:  He  is  a  native  of  Fin- 
land, and  cannot  speak  English,  and  understands  it  imper- 
fectly. He  had  worked  four  years  in  the  mines  at  Ishpeming, 
and  left  there  on  the  eleventh  day  of  January,  1891,  and  went 
to  the  city  of  New  York,  intending  from  there  to  take  passage 
to  his  native  country.  The  defendant  was  also  a  Finn,  and 
agent  for  a  steamboat  line  in  New  York.  Plaintiff  went  to  de- 
fendant's office  for  a  ticket,  reaching  New  York  on  the  13th  of 
January,  1891.  He  was  arrested  in  such  office  on  the  four- 
teenth day  of  the  same  month.  He  had  talked  to  Gronlund 
twice  about  tickets  before  he  was  arrested.  The  vessel  was  to 
leave  on  Saturday,  the  17th  of  January,  1891.  He  did  not  tell 
Gronlund  his  name,  or  where  he  came  from,  and  Gronlund  did 
not  ask  him  his  name  or  residence.  When  arrested  he  was  in 
the  back  room  of  Gronlund's  office.  Defendant  came  in  with 
a  policeman,  and  beckoned  with  his  hand  for  plaintiff  to  come 
forward,  and  said  that  the  policeman  wished  to  talk  with  him. 
The  officer  arrested  the  plaintiff,  taking  his  knife  and  revolver 
from  him.  The  police-officer  could  not  speak  Finnish.  Plain- 
tiff asked  defendant  what  was  the  matter,  and  Gronlund  told 
him  to  go  with  the  officer,  and  that  an  interpreter  would  come 
when  plaintiff  wanted  him.  Plaintiff  was  put  in  jail,  and 
kept  there  until  the  1st  or  2d  of  February,  1891,  when  he  was 
taken  by  the  sheriff  of  Marquette  County  to  Ishpeming,  and 
there  discharged  on  the  6th  of  the  same  month.  The  man 
wanted,  and  for  whom  plaintiff  was  mistakenly  arrested,  was 
one  Jacob  Martella,  accused  of  larceny.  While  he  was  in  jail 
at  New  York,  Gronlund  told  him  why  he  was  arrested,  and 
also  that  a  man  was  coming  from  this  state  to  identify  him. 
Gronlund  asked  him,  while  in  jail,  what  his  name  was,  and 
plaintiff  told  him.     Gronlund   said  to  him,  if  be  was   not 
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the  man  wanted,  not  to  pay  any  money  to  lawyers  or  sign 
any  papers. 

The  defendant  gives  a  different  version  of  the  transaction, 
which,  if  true,  would  acquit  him  of  all  liability  for  the  plain- 
tiff's arrest,  as  the  court  instructed  the  jury.  He  received  a 
telegram  from  Ishpeming  to  have  a  man  arrested,  bearing  a 
certain  description.  He  thoug-ht  that  plaintiff  filled  the  de- 
scription, and  replied  that  the  man  was  there.  A  policeman 
afterwards  came  to  the  office,  and  said  that  he  had  an  order 
to  arrest  one  Jacob  Martella,  and  asked  defendant  if  he  knew 
any  one  by  that  name.  Gronlund  replied  that  he  did  not,  but 
said:  "Here  is  one  fellow  that  answers  the  description."  The 
oflBcer  asked  him  if  he  knew  where  the  man  was.  They  went 
to  the  back  room,  and  defendant  looked  through  the  door,  and 
there  were  several  men  sitting  there,  the  plaintiff  among  them. 
Gronlund  said  to  the  policeman:  "  '  There  is  a  man  sitting  in- 
side, that  resembles  the  description.'  So  he  instructed  me  to 
call  the  name  *  Jacob  Martella.'  He  instructed  me  to  go  in, 
and  call  very  loud,  'Jacob  Martella,  here  is  a  gentleman  wants 
to  see  you.'  And  I  went  inside  and  called  very  loud;  I  was 
speaking  under  his  instructions;  I  said,  'Jacob  Martella,  here 
is  a  gentleman  that  wants  to  see  you';  and  I  didn't  point  at 
him  even;  I  didn't  look  at  him;  I  looked  at  the  crowd,  but 
not  at  him  specially;  and  as  quick  as  I  said  that  he  stepped 
up  and  asked  what  was  wanted  of  Martella,  or  something  like 
that.  Then  the  police  detective  went  to  him,  and  put  his 
hand  upon  his  shoulder,  and  said,  'Jacob  Martella,  in  the 
name  of  the  law  I  arrest  you,'  and  he  so  received  the  man." 

If  the  jury  believed  the  statement  of  Gronlund  as  a  whole, 
it  might  be  said  that  the  plaintiff  was  responsible  for  his  own 
arrest  by  answering  to  the  name  of  Martella;  but  the  plain- 
tiff's evidence  shows  that  Gronlund  was  the  procuring  cause 
of  his  arrest  and  imprisonment,  and  that,  too,  without  prob- 
able cause,  as  defendant  failed  to  make  the  inquiry  demanded 
under  the  circumstances  before  pointing  him  out  and  beckon- 
ing him  to  come  to  the  police-officer.  There  was  no  malice 
in  Gronlund's  action,  and  the  court  so  informed  the  jury;  but 
for  the  arrest,  and  the  consequent  damage  to  plaintiff,  defend- 
ant was  plainly  responsible,  under  the  plaintiff's  showing  and 
the  authorities.  If  it  had  not  been  for  defendant,  plaintiff 
would  never  have  been  arrested  or  imprisoned.  The  whole 
period  of  plaintiff's  imprisonment  was  the  natural  result  of 
defendant's  acts.     According  to  plaintiff's  statement,  defend- 
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ant  did  more  that  simply  to  communicate  facts  and  circum- 
stances of  suspicion  to  the  oflBcer,  leaving  such  officer  to  act 
on  his  own  judgment.  The  officer,  who  is  not  sworn  in  the 
case,  evidently  acted  upon  the  judgment  of  Gronlund,  and  it 
may  well  be  said  that  defendant  directed  the  arrest. 

A  private  person  has  a  right  to  arrest  a  man  on  suspicion 
of  felony  without  a  warrant;  but  if  he  does  so,  and  it  turns 
out  that  the  wrong  man  is  imprisoned,  he  must  be  prepared 
to  show,  in  justification, — 1.  That  a  felony  has  been  committed; 
and  2.  That  the  circumstances  under  which  he  acted  were 
such  that  any  reasonable  person,  acting  without  passion  or 
prejudice,  would  have  fairly  suspected  that  the  plaintiflf  com- 
mitted it  or  was  implicated  in  it:  2  Addison  on  Torts,  sec.  803, 
and  cases  cited.  In  this  case  there  was  no  reasonable  ground 
for  the  arrest,  under  the  plaintiff's  showing;  and  according  to 
the  defendant's  testimony,  he  had  taken  no  pains  before  the 
arrest  to  find  out  who  plaintiff  was.  He  did  not  know  his 
name  or  where  he  was  from,  and  did  not  inquire.  His  sole 
ground  for  suspicion  was,  that  he  thought  he  answered  the 
description  sent  by  telegram,  which  description  he  does  not 
give:  See  Malcolmson  v.  Gibbons,  56  Mich.  459. 

The  judgment  is  affirmed,  with  costs. 


Falsb  Imprisonmkkt,  What  Cokstitutes:  See  extended  note  to  MiteheU 
T.  State,  54  Am.  Deo.  258-271.  Private  person  is  liable  for  arrest  and  false 
imprisonment  if  he  induces  an  officer  to  arrest  another  withoat  a  warranty 
and  without  an  offense  having  been  committed  in  view  of  the  officer,  unless 
be  justifies  by  showing  that  his  charge  was  well  founded:  Veneman  r.  Jonett 
118  lud.  41;  10  Am.  St.  Rep.  100. 

Arrest  by  Private  Persoic  without  Warrant:  See  note  to  Banea  r. 
State,  44  Am.  Dec.  29.3.  Such  an  arrest  is  excused  if  felony  was  in  faot 
committed,  and  there  was  reasonable  ground  to  suspect  the  person  arrested} 
but  if  no  felony  was  committed,  the  arrest  is  illegal:  Brooks  T.  Common- 
weofcA,  61  Pa.  St  352;  100  Am.  Dec.  645.  CJompare  Holley  r.  Mix,  3  Wend. 
S60;  20  Am.  Deo.  702;  Brochoay  ▼.  Crawford,  3  Jones,  433:  67  Am.  Deo.  260l 
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Stuyvesant  V,  Wilcox. 

[92  MiCUiOAN,  2^1 

Absattlt  —  EvinBNCB  OF  OwNBRSHip  OF  Pbrsonaltt.  —  When,  in  an  action 
to  recover  damages  for  aa  assault  and  battery,  it  appears  that  plaintiff 
had  conveyed  his  farm  to  defendant  in  consideration  of  life  support  from 
the  latter,  and  after  leaving  the  farm  had  returned  to  get  certain  personal 
property  claimed  by  him  to  be  his,  but  also  claimed  by  defendant  to 
have  passed  to  him  under  the  arrangement  between  them,  and  the  evi« 
deuce  also  shows  that  the  alleged  assault  originated  in  the  plaintiff's  at« 
tempt  to  remove  such  property  after  gaining  peaceable  possession  of  it, 
evidence  is  admissible  to  show  the  whole  arrangement  between  the  par* 
ties,  and  that  title  to  such  personalty  never  passed  to  defendant. 

Tkbspass.  — OwNEB  OF  PERSONALTY  MAT  BECAFruRB  and  take  it  into  hi* 
own  possession  whenever  and  wherever  he  may  peaceably  do  so^  and  in 
so  doing  he  will  not  be  guilty  of  a  trespass. 

Damages.  —  "SMARx-MONEr"  as  Exemplary  Dahaoes,  or  any  damage* 
by  way  of  punishment  merely,  cannot  be  recovered  in  any  case.  Dam* 
ages  to  be  awarded  must  never  exceed  compensation  for  the  injury 
done. 

Damages  —  Assault  and  Batpery — "Smart-money."  —  In  an  action  for 
assault  and  battery,  the  plaintiff  is  entitled  to  recover  such  exemplary 
damages  as  will  compensate  him  for  the  injury  done  him  by  the  mali* 
cious  and  wanton  act  of  the  defendant,  but  the  latter  cannot  be  punished 
beyond  this  by  compelling  him  to  also  pay  "  smart-money  "as  a  punish- 
ment for  such  act. 

Exemplary  Damages  —  Rule  for.  — In  cases  calling  for  exemplary  dam- 
ages, only  such  an  amount  can  be  recovered  as  will  fairly  compensate  the 
party  entitled  to  them.  "  Smart-money  "  in  addition  to  this  cannot  be 
recovered  by  way  of  punishment  for  the  wrong  done. 

L.  A.  Tabor^  and  Boudeman  and  Adams,  for  the  appellant. 

E.  R.  Annahle,  and  Osborn  and  Mills,  for  the  respondent. 

Long,  J.  This  is  an  action  for  twsault  and  battery.  De- 
fendant is  the  son-in-law  of  the  plaintiff.  The  plaintiff  was 
the  owner  of  eighty  acres  of  land  in  the  township  of  Decatur, 
Van  Buren  County.  He  was  a  man  seventy-nine  years  of  age. 
On  February  4,  1890,  he  and  his  wife  executed  to  the  defend- 
ant a  deed  of  the  farm,  and  took  back  from  the  defendant  an 
instrument  in  the  nature  of  a  mortgage,  to  secure  to  the  plain- 
tiff and  his  wife  their  support  during  the  term  of  their  natural 
lives.  At  the  time  of  the  making  of  this  deed,  plaintiff  was  pos- 
sessed of  some  considerable  personal  property,  and  when  he  and 
his  wife  went  to  live  with  defendant  they  took  their  household 
effects  and  other  articles  of  personalty  with  them.  Over  this 
some  controversy  seems  to  have  arisen,  the  defendant  claiming 
that  in  the  arrangement  the  title  to  the  personal  property  was 
made  over  to  him  as  well  as  the  title  to  tlie  farm.    Plaintiff  held 
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■defendant's  note,  and  some  difficulty  also  arose  in  reference 
to  that;  the  plaintiff  claiming  that  defendant  surreptitiously 
took  the  note  from  his  possession,  after  he  and  his  wife  went 
to  live  with  defendant,  and  refused  to  surrender  it.  In  April 
following  this  transfer,  plaintiff  and  his  wife  returned  from  a 
visit  to  their  son,  and  advised  the  defendant  that  they  had 
come  to  take  their  personal  effects,  as  they  had  concluded  not 
to  reside  longer  with  him.  They  were  accompanied  by  their 
son  and  a  man  by  the  name  of  Youngblood.  They  went  into 
the  house,  and  the  defendant  refused  to  allow  the  plaintiff  to 
take  away  any  of  the  property,  except  his  and  his  wife's  cloth- 
ing, claiming  that  it  had  been  given  him  by  plaintiff  for  his 
and  his  wife's  support,  and  that,  having  left  his  house  with- 
out just  cause  and  against  his  wishes,  the  plaintiff  was  not 
entitled  to  the  personal  property.  The  plaintiff  went  out  of 
the  house  into  the  barn  and  got  a  plane,  which  was  a  part  of 
the  property  taken  to  the  premises  by  him,  and  handed  it  to 
Mr.  Youngblood.  Defendant  came  out  and  told  Youngblood 
that  he  should  take  nothing  away  from  there.  He  stepped 
up  and  took  hold  of  the  plane  in  Youngblood's  hands,  when 
the  plaintiff  also  took  hold  of  the  plane.  Defendant's  son 
was  then  called  by  his  father  to  come  to  his  assistance,  and 
he  also  took  hold  of  the  plane  with  defendant.  The  four  were 
pulling  upon  the  plane,  plaintiff  being  assisted  by  Youngblood, 
and  defendant  by  his  son.  The  plane  was  a  small  carpenter's 
plane,  about  one  foot  in  length  and  two  inches  wide.  The 
claim  of  the  plaintiff  is,  that  during  this  melee,  the  defendant 
struck  him  in  the  right  side  with  his  fist,  knocking  him  to  the 
ground.  From  there  he  was  taken  home  by  his  son.  A  phy- 
sician was  called,  and  he  testified  that  he  found  the  plaintiff 
suffering  considerable  pain,  and  he  discovered  a  flushed  red- 
ness on  the  side  where  plaintiff  claims  to  have  been  hurt. 
Plaintiff  claims  that  he  kept  his  bed  two  or  three  weeks  after 
the  injury,  and  that  at  the  time  of  the  trial  he  was  still  suffer- 
ing pain,  by  reason  of  this  blow. 

On  the  trial,  plaintiff  had  verdict  and  judgment  for  twelve 
hundred  dollars. 

Defendant  brings  error.     Some  sixty  errors  are  assigned. 

On  the  trial  the  plaintiff  was  permitted  to  introduce  testi- 
mony tending  to  show  that  the  plane  over  which  the  contro- 
versy was  had  was  his  property.  The  evidence  introduced  was 
the  deed  of  conveyance,  the  mortgage  taken  back,  and  other 
writings  made  between  the  parties,  as  well  as  the  testimony 
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of  the  plaintiff  that  he  never  sold  to  the  defendant  the  personal 
property,  including  this  plane.  The  defendant  contended  that 
the  title  to  the  plane  should  not  be  permitted  to  be  shown, 
and  could  not  be  inquired  into;  that,  being  in  peaceable  pos- 
session of  the  plane,  and  it  being  on  his  premises,  the  plaintiff 
was  a  trespasser,  whether  he  was  the  actual  owner  or  not,  in 
entering  upon  the  premises,  and  attempting  to  remove  it 
against  defendant's  objection  and  protest.  Defendant  also 
contended  that  he  was  the  actual  owner  of  the  plane.  This 
testimony,  introduced  by  the  plaintiff,  was  all  under  defend- 
ant's objection,  and  many  of  the  assignments  of  error  are  based 
upon  the  rulings  of  the  trial  court  in  admitting  it. 

In  his  general  charge,  the  court  directed  the  jury  as  follows: 
"Under  the  undisputed  evidence,  at  the  time  of  the  acts  com- 
plained of  in  this  case,  defendant  was  upon  his  own  premises, 
and  whatever  took  place  there  was  brought  about  by  the  plain- 
tiff going  upon  defendant's  premises;  that  is,  gentlemen,  what- 
ever occurred  at  the  time  referred  to  happened  on  defendant's 
own  premises.  Whether  the  defendant  was  justified  in  doing 
what  was  done  on  that  occasion  in  defense  of  his  possession  of 
his  property,  or  whether  what  he  did  there  was  unjustifiable, 
depends  upon  the  facts  as  you  may  find  them  to  be.  Whether 
the  plaintiff  or  the  defendant  owned  the  personal  property  in 
controversy  depends  upon  the  bargain  made  between  the  par- 
ties in  relation  to  the  support  of  the  plaintiff  and  his  wife  by 
the  defendant.  If  you  find  that  all  the  terms  of  that  contract 
were  include!  in  the  papers  introduced  in  evidence,  and  that 
there  was  no  bargain  between  the  parties  that  the  defendant 
was  to  have  the  personal  property  in  question,  and  further  find 
that  there  was  never  any  gift  or  conveyance  of  this  personal 
property  from  the  plaintiff  to  the  defendant,  then  the  plaintiff 
would  have  a  lawful  right  to  go  upon  the  premises  of  the  de- 
fendant, and  take  away  his  (plaintiff's)  property,  if  he  could 
do  so  without  a  breach  of  the  peace.  He  would  not  be  a  tres- 
passer in  going  on  such  premises,  even  against  the  will  of  the 
defendant;  and  if  you  find  that  the  plaintiff  went  onto  these 
premises  to  take  away  his  own  property,  and  that  he  took  an  ar- 
ticle of  such  property,  namely,  the  plane  referred  to,  tempora- 
rily into  his  possession,  and  while  endeavoring  to  carry  it  away, 
he  was  assaulted  and  beaten  by  the  defendant,  then  your  ver- 
dict should  be  for  the  plaintiff.  If.  on  the  contrary,  you  find 
that  the  plaintiff  and  his  wife  turned  over  to  the  defendant 
all  of  their  personal  property  as  part  of  the  consideration  for 
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their  support,  and  that  among  the  other  things  turned  over  to 
the  defendant  was  the  plane  in  question,  and  that  while  de- 
fendant was  in  possession  of  said  plane,  plaintiflF  came  upoa 
defendant's  premises  to  take  it  away,  and  that  defendant  de- 
fended his  possession  of  his  property  with  only  so  much  force 
as  was  necessary  to  retain  the  possession  of  his  own  property, 
then  any  injury  the  plaintifif  may  have  received  would  not  bo 
the  fault  of  the  defendant,  and  you  should  find  a  verdict  for 
the  defendant.  And  I  give  you,  in  this  connection,  the  de- 
fendant's second  request,  as  modified,  as  follows:  'If  you  find 
that  the  plaintiff,  with  two  other  men,  came  upon  defendant's 
premises,  without  first  asking  permission  of  the  defendant  to 
80  come  there,  and  without  defendant's  inviting  them  there, 
and  openly  declared  that  they  had  come  for  the  purpose  of 
conveying  away  certain  property  there  in  the  peaceable  pos- 
session of  the  defendant,  which  personal  property  the  defend- 
ant owned  and  claimed  as  his  own,  then  the  plaintiff  was  a 
trespasser  from  the  time  he  first  came  upon  the  premises.* 
Also  defendant's  third  request:  *  If  you  find  that  the  plain- 
tiff, with  his  son  Azariah  and  another  man  by  the  name  of 
Youngblood,  came  upon  defendant's  premises  without  permis- 
sion or  consent  of  the  defendant,  and  then  declared  that  they 
came  to  carry  away  certain  personal  property  then  in  the 
peaceable  possession  of  the  defendant,  and  which  defendant 
owned  and  claimed  to  own,  and  while  so  attempting  to  carry 
away  such  property  by  force,  plaintiff  was  injured  in  conse- 
quence of  defendant's  resistance  only,  then  plaintiff  could  not 
recover  in  this  action.'  That  is,  gentlemen,  the  plaintiff  can- 
not recover  if  you  find  the  facts  to  be  as  stated  in  these  re- 
quests given,  unless  the  defendant  used  more  force  than  was 
necessary  to  protect  himself  in  the  possession  of  his  own  prop- 
erty." 

The  court  was  not  in  error  in  admitting  this  testimony,  or 
in  the  charge  given  upon  the  subject  of  the  ownership  of  the 
plane.  Under  the  claim  made,  it  became  an  important  con- 
sideration to  determine  in  whom  the  title  of  the  plane  rested; 
and  to  show  this,  the  plaintiff  had  a  right  to  go  into  the  ar- 
rangement between  the  parties,  under  which  he  went  to  live 
with  defendant  upon  his  premises,  and  to  show  that  the  title 
to  the  personal  property  never  passed  to  the  defendant.  Plain- 
tiff's testimony  showed  that  the  plane  was  bis.  He  was  not 
a  trespasser  in  entering  upon  the  premises  on  that  occasion. 
His  home  was  there,  under  the  agreement  of  the  parties,  and 
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if  his  testimony  be  true,  he  was  the  sole  owner  of  the  plane. 
He  had  talien  it  into  his  possession  that  morning,  and  was 
about  to  take  it  away,  as  he  had  the  right.  He  was  not  in- 
terfering with  defendant's  rights  in  so  doing.  He  had  the 
right,  if  he  owned  it,  to  take  it  wherever  he  could  find  it,  sub- 
ordinate to  the  preservation  of  the  public  peace.  He  would 
have  no  right  to  commit  a  breach  of  the  peace  in  order,  even, 
to  recapture  his  property  from  a  wrong-doer, — one  whose  pos- 
session was  tortious.  But  it  is  a  rule  well  settled  that  on© 
has  such  a  right  in  personal  property  that  he  may  recapture 
it  and  take  it  into  his  own  possession  whenever  and  wherever 
he  may  peaceably  do  so:  Cooley  on  Torts,  50,  51,  and  cases 
there  cited. 

An  assignment  of  error  is  also  based  upon  that  portion  of 
the  charge  relative  to  the  measure  of  damages.  After  the 
court  had  directed  the  attention  of  the  jury  to  the  claim  of 
actual  damages,  and  that  if  the  plaintiff  was  entitled  to  re- 
cover, it  might  be  nominal  damages  merely,  if  the  defendant 
was  the  owner  of  the  plane,  and  the  plaintiff  was  a  trespasser 
in  attempting  to  take  it  away,  and  the  defendant  used  more 
force  than  was  necessary  to  protect  his  property,  or  the  jury, 
under  such  circumstances,  might  give  him  his  actual  dam- 
ages suffered,  the  court  then  directed  the  jury:  "If,  however, 
you  should  find  that  the  plaintiff  was  the  owner  of  the  plane, 
and  was  trying  to  remove  it  from  defendant's  premises  peace- 
ably, and  that  while  so  doing  defendant  assaulted  him,  and 
struck  him  a  violent  blow,  willfully,  wantonly,  or  maliciously, 
then  you  would  be  at  liberty  to  award  the  plaintiff,  not  only 
his  actual  damages  as  before  described,  but  also  an  additional 
sum  for  what  is  termed  'exemplary  damages,'  'punitory  dam- 
ages,' or  'smart-money.'  These  damages  are  awarded  as 
compensation  to  the  plaintiff,  and  may  include,  in  a  case  of 
this  kind,  some  of  the  elements  of  actual  damages,  namely, 
physical  pain  and  suffering;  and  they  also  include  mental 
suffering,  —  the  mortification  growing  out  of  an  assault;  the 
mortification  of  being  struck  a  blow;  the  sorrow  and  mental 
anguish  growing  out  of  physical  pain  and  suffering;  and  these 
or  any  other  circumstances  tending  to  plaintiff's  discomfort 
may  be  considered  by  the  jury  in  assessing  exemplary  dam- 
ages; and  upon  this  question  I  give  you  the  plaintiff's  second 
request  as  modified:  'The  jury  are  further  instructed,  that  if 
they  find  that  defendant  assaulted  the  plaintiff,  as  charged, 
and  that  said  assault  and  battery  was  unprovoked  by  the 
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plaintiff,  and  was  maliciously  and  willfully  and  wantonly 
committed  on  the  plaintiff,  and  the  plaintiff  was  seriously  in- 
jured and  damaged  thereby,  then  the  jury,  in  finding  the 
amount  of  the  plaintiflF's  damages,  are  not  confined  to  the 
amount  of  actual  damages  proven,  but  they  may  give  him,  in 
addition  thereto,  such  exemplary  damages  or  smart-money  as 
in  their  judgment  will  be  just  and  proper,  in  view  of  all  the 
facts  and  circumstances  proved  on  the  trial.'  I  also  give  you 
the  plaintiff's  third  request:  'In  an  action  of  assault  and  bat- 
tery, the  insult  and  indignity  inflicted  upon  a  person  by  giv- 
ing him  a  blow  with  anger  and  rudeness  constitutes  an  element 
of  damages;  and  in  this  case,  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  committed  an  assault,  as  charged, 
and  did  willfully  and  wantonly,  then,  in  assessing  damages, 
you  may  consider,  as  an  aggravation  of  the  wrong,  the  mental 
suffering  and  mortification  of  the  feelings  of  the  plaintiff  aris- 
ing from  the  insult  and  indignity  of  the  defendant's  blow.'" 

The  defendant  complains  of  this  portion  of  the  charge,  be- 
cause the  court  used  the  words  "  smart-money  ";  that  this  was 
tantamount  to  an  instruction  that  they  might  punish  the  de- 
fendant in  dollars  and  cents,  as  well  as  award  to  the  plaintiff 
his  damages.  We  must  take  this  charge  as  a  whole  on  this 
question  of  damages,  and  from  it  determine  if  it  bears  the 
construction  contended  for.  The  whole  of  the  charge  relating 
to  exemplary  damages  is  given  above.  It  was  held  in  Ross  v. 
Leggett,  61  Mich.  445,  1  Am.  St.  Rep.  608,  that  "it  is  of  little 
consequence  by  what  name  the  damages  given  are  called, 
provided  the  case  is  one  involving  that  class  of  injuries  for 
which  the  plaintiff  is  entitled  to  recover.  They  may  be 
called 'exemplary,'  'punitory,'  'vindictive,'  'compensatory,* 
or 'added '  damages.  The  important  question  always  is,  in 
every  case,  Was  the  character  of  the  wrong  suffered,  or  injury 
sustained,  such  as  may  be  lawfully  atoned  for  or  compensated 
in  money  ?  " 

But  this  court  has  never  held  that  one  should  be  compelled 
to  pay  "smart-money"  as  exemplary  damages,  or  any  dam- 
ages by  way  of  punishment  merely.  Damages  to  be  awarded 
can  never  exceed  what  shall  compensate  for  the  injury  done. 
Compensation  to  the  plaintiff  is  the  purpose  in  view,  and  any 
instruction  which  may  lead  the  jury  to  suppose  tliat  they 
have  the  right  to  go  beyond  that,  and  that  they  may  punish 
the  defendant  by  compelling  him  to  pay  "smart-money,"  is 
erroneous.     The   court   did,    indeed,    charge    the  jury    that 
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"these  damages  are  awarded  as  compensation  to  the  plain- 
tiff'"; but  nowhere  in  the  charge  did  the  court  instruct  the 
jury  that  all  that  plaintiff  could  claim  was  the  amount  which 
should  compensate  him  for  the  wrongs  he  had  suffered;  and, 
under  the  charge  as  given,  the  jury  might  well  have  under- 
stood that  they  had  the  right,  if  they  found  that  the  defendant 
had  acted  wantonly  and  maliciously,  to  punish  the  defendant 
in  their  discretion,  and  make  him  "smart"  for  his  illegal, 
wanton,  and  malicious  conduct.  The  verdict  is  twelve  hun- 
dred dollars.  It  is  a  large  sum,  but  it  is  not  within  our  prov- 
ince to  disturb  it  for  that  reason;  but  we  should  take  it  into 
consideration  as  bearing  upon  the  question  whether  the  jury 
may  or  may  not  have  awarded  damages  by  way  of  punish- 
ment. In  Mooney  v.  Kennett,  19  Mo.  551,  61  Am.  Dec.  576, 
the  use  of  the  words  "smart-money,"  as  applied  to  exemplary 
damages,  was  held  erroneous.  The  rule  laid  down  by  this 
court  in  regard  to  exemplary  damages  is  harsh  enough  in 
many  instances,  and  quite  often  there  is  no  doubt  that  the 
jury,  left  without  any  more  fixed  and  definite  rule,  have  vis- 
ited upon  the  wrong-doer  an  amount  of  damages  much  beyond 
the  injury  suffered,  or  that  which  would  more  than  compen- 
sate for  all  the  injury  done.  The  rule  should  not  be  ex- 
tended. No  rule  can  be  laid  down  properly  measuring  or 
limiting  the  damages  allowable  in  cases  where  exemplary 
damages  may  be  recovered,  except,  as  has  been  said,  "they 
must  not  be  oppressive,  or  such  as  shock  the  sense  of  fair- 
minded  men";  but  the  jury  must  understand  in  all  cases  that 
they  are  not  justified  in  going  beyond  an  amount  that  shall 
fairly  compensate  the  party  entitled  to  them. 

We  think  the  charge  open  to  the  objection  made.  We  need 
not  discuss  the  other  errors  claimed. 

Since  the  trial  in  the  court  below,  the  plaintiff  has  departed 
this  life,  and  his  death  was  suggested  of  record.  The  cause 
of  action  is  one  which,  by  the  statute,  survives. 

The  verdict  and  judgment  must  be  reversed,  with  costs, 
and  a  new  trial  ordered,  which  may  be  prosecuted  in  the 
name  of  the  executor  or  administrator. 


Assault.  — The  owner  of  personal  property  may  peaceably  retake  his 
property  from  the  unlawful  possession  of  another,  but  the  authorities  ar« 
divided  on  the  question  whether  force  may  be  employed  in  the  retaking: 
See  the  discussion  in  the  extended  note  to  Barnes  v.  Mai-tin,  82  Am.  Dec.  673- 
679.  That  force  may  be  employed  without  criminal  liability  being  incurred 
ig  held  in  Commonwealth  v.  Donahue,  148  Mass.  529;  12  Am.  St.  Rep.  59  L 
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In  State  v.  Boynton,  75  Iowa,  753,  it  was  held  that  where  a  mortgagee  is  at- 
tempting to  get  possession  of  the  chattels  mortgaged,  and  is  resisted  by  th« 
mortgagor,  on  the  ground  that  the  mortgage  ia  invalid,  he  must  desist  from 
the  attempt  when  he  finds  that  he  cannot  obtain  his  purpose  without  the  use 
of  such  force  as  would  amount  to  an  assault  and  battery. 

Exemplary  Damages,  when  Allowable:  See  the  extended  notes  to 
Merrills  v.  Tariff  Mfg.  Co.,  27  Am.  Dec.  684-689;  Amtin  v.  Wilson,  50  Am. 
Dec.  767-775;  Upellmanv.  Richmond  etc.  B.  R.  Co.,  28  Am.  St.  Rep.  870-883. 
The  position  on  this  subject  taken  by  the  Michigan  supreme  court  is  re- 
viewed on  pages  873  and  874  of  the  last  of  these  notes.  In  the  principal  case, 
that  court  seems,  after  some  wavering  between  the  opposing .  doctrines,  to 
have  definitely  pronounced  against  the  propriety  of  such  damages.  Recent 
cases  in  which  the  right  of  a  jury  to  award  exemplary  damages  is  main- 
tained in  unqualified  terms  are  Tatnall  v.  Courtney,  6  Houst.  434,  and  Cori' 
tiers  V.  Walsh,  131  N.  Y.  590.  In  the  latter  case,  a  charge  that  the  jury 
might  give  "damages  that  are  called  exemplary,  or  punitive,  or  smart- 
money,  for  the  purpose  of  teaching  the  defendant  that  he  must  not  mali- 
ciously and  wantonly  assault  a  person,"  was  held  correct.  On  the  other 
hand,  the  supreme  court  of  Washington,  after  an  elaborate  discussion  of  the 
question,  has  declared  that  the  allowance  of  exemplary  damages  will  not  be 
tolerated  in  that  state:  8]pokant  Truck  etc  Co.  v.  HoefeTt  2  Wash.  45;  26 
Am.  St.  Rep.  842. 
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[92  Michigan,  877.] 
CONSTITDTIONAL  LaW  —  ELECTION  OF  PRESIDENTIAL  ELECTORS.  —  A  State 
statute  providing  for  the  election  of  presidential  electors  by  congressional 
districts,  instead  of  by  the  state  at  large,  does  not  violate  section  1  of 
article  2  of  the  constitution  of  the  United  States,  relating  to  the  appoint- 
ment of  such  electors  by  the  state.  This  section  must  be  construed  as 
conferring  on  the  state  legislature  plenary  power  to  prescribe  the  method 
of  choosing  electors,  and  not  as  requiring  the  state,  in  appointing  them, 
to  act  as  a  unit. 

CONSTITUTIONAL   LaW  —   ELECTION   OP    PRESIDENTIAL    ELECTORS.   —  Under 

section  1  of  article  2  of  the  federal  constitution,  the  legislatures  of  the 
several  states  have  exclusive  power  to  direct  the  manner  in  which  presi- 
dential electors  shall  be  appointed,  and  such  appointment  may  be  made 
by  the  legislature  direct,  by  popular  vote  in  districts,  or  by  general 
ticket,  as  provided  by  state  statute.  This  power  is  not  afifected  by  the 
fourteenth  and  fifteenth  amendments  to  such  constitution.  They  do 
not  limit  the  power  of  appointment  to  the  particular  method  pursued 
at  the  time  c!  their  adoption. 
Constitutional  Law  —  Elkction  op  Presidential  Electors.  —  The  aban- 
donment, by  a  state,  of  an  authorized  method  of  choosing  presidential 
electors,  and  the  adoption  and  exclusive  use  for  a  great  number  of  yeara 
of  another  authorized  method,  does  not  impair  the  power  of  the  state  to 
readopt  the  former  method.  It  cannot,  by  nonuser,  lose  the  power  to 
exercise  rights  expressly  delegated  to  it  by  the  constitution  of  the  United 
States. 
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Constitutional  Law  —  Election  of  Presidential  Electors.  — The  fact 
that  at  the  time  of  the  adoption  of  the  fourteenth  and  fifteenth  amend- 
ments to  the  federal  constitution  the  method  of  choosing  presidential 
electors  actually  in  vogue  in  all  the  states  was  by  vote  of  the  people  at 
large  for  a  general  ticket  does  not  affect  the  right  of  the  state  to  pro< 
vide  by  statute  for  the  election  of  such  electors  by  congressional  districts, 
instead  of  by  the  voters  of  the  state  at  large. 

Constitutional  Law  —  Effect  of  Fifteenth  Amendment.  —  The  only 
limitation  placed  upon  the  power  of  the  state  by  the  adoption  of  the 
fifteenth  amendment  to  the  federal  constitution  is,  that  in  any  case 
where  the  right  of  suffrage  is  involved,  the  class  protected  by  tiiis 
amendment  shall  not  be  discriminated  against. 

Constitutional  Law  —  ELEarioN  of  Presidential  Electors.  —  An  act 
entitled  "An  act  to  provide  for  the  election  of  electors  of  President  and 
Vice-President  of  the  United  States,"  the  body  of  which  provides  for  the 
election  of  alternate  electors  as  well  as  electors,  is  not  in  conflict  with 
that  provision  of  the  state  constitution  declaring  that  no  law  shall  em- 
brace more  than  one  subject,  which  shall  be  expressed  in  its  title.  It 
merely  provides  for  filling  vacancies  caus^ed  by  the  death  or  disability 
of  the  electors.  Nor  is  it  invalid  for  failing  to  expressly  provide  for  filL 
ing  a  vacancy  in  case  it  may  occur  by  the  death  or  disability  of  both  the 
elector  or  the  alternate;  nor  because  it  fails  to  require  notice  of  the 
election  of  district  electors  provided  for,  as  they  are  to  be  chosen  at  a 
general  election,  and  the  general  election  law  provides  that  notice  shalb 
be  given  that  presidential  electors  will  be  chosen  at  such  general  elec- 
tion. 

Constitutional  Law  —  Election  of  Presidential  Electors.  — A  statute 
providing  for  the  election  of  presidential  electors  by  districts,  and  also 
providing  that  the  counting,  canvassing,  and  certifying  of  the  votes  cast 
for  such  electors  at  large,  and  for  district  electors,  "shall  be  done  as 
near  as  may  be  as  is  now  provided  by  law,"  is  not  invalid  and  inopera- 
tive on  the  ground  that  it  fails  to  provide  means  for  canvassing  the  votes 
for  such  electors  in  the  portions  of  a  certain  county  which  constitute 
the  first,  and  portions  of  the  second,  sixth,  and  seventh,  electoral  dis- 
tricts, since  such  districts  are  defined  by  law,  and  the  canvass  of  the 
votes  cast  therein  is  provided  for  by  the  general  election  law. 

Constitutional  Law — Election  of  Presidential  Electors. — The  fact 
that  a  state  statute  providing  for  the  method  of  choosing  presidential 
electors  is  in  conflict  with  an  act  of  Congress,  in  so  far  as  it  fixes  a  date 
for  the  meeting  of  the  electors  and  the  method  of  certifying  their  action, 
does  not  render  the  remaining  provisions  of  the  act  inoperative  or  un- 
constitutional. 

Constitutional  Law  —  Statute  Invalid  in  Part.  — The  unconstitntional* 
ity  of  one  portion  of  a  statute  cannot  defeat  other  portions,  unless  the 
Datnre  of  the  unconstitutional  provision  is  such  as  to  render  it  of  vital 
importance  to  the  whole  statute. 

Henry  M.  Duffield,  F.  A.  Baker,  B.  M.  Cutcheon,  and  Henry 
A.  Ilaigh,  for  the  relators. 

A.  A.  Ellis,  attorney-general,  J.  W.  Champlin,  Otto  KirchneVf 
nnd  T.  E.  Barkworthf  for  the  respondent. 
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Montgomery,  J.  The  relators,  who  are  candidates  for  the 
office  of  electors  of  President  and  Vice-President  placed  ia 
nomination  by  the  Republican  party,  ask  for  a  mandamus  ta 
compel  the  respondent  to  give  notice  of  an  election  to  be  held 
on  the  first  Tuesday  after  the  first  Monday  in  November  to 
fill  said  offices,  under  the  statute  in  former  years  providing 
for  an  election  of  electors  by  the  state  at  large.  The  relators 
allege  that  act  No.  50  of  the  Public  Acts  of  1891,  known  as 
the  "  Miner  Law,"  is  unconstitutional  and  void. 

It  is  first  averred  that  the  law  in  question  is  in  conflict  with 
article  2,  section  1,  clause  2,  of  the  federal  constitution,  in  this: 
that  it  attempts  to  delegate  to  portions  of  the  state,  fixed  as 
districts  by  the  legislature,  the  power  to  name  electors,  whereas 
the  section  referred  to,  it  is  contended,  confers  this  authority 
and  duty  upon  the  state  at  large,  acting  as  a  corporate  unit  in 
its  corporate  capacity. 

Secondly,  it  is  contended  that  even  though  the  legislature 
may  thus  delegate  the  authority  to  districts,  the  law  enacted 
is  fatally  defective  in  the  following  respects:  (a)  That  it 
violates  article  4,  section  20,  of  the  constitution  of  this  state, 
which  provides  that  no  law  shall  embrace  more  than  one 
object,  which  shall  be  expressed  in  its  title,  in  that  it  pro- 
vides for  an  election  of  alternate  electors,  whereas  the  title 
relates  only  to  choosing  electors;  (6)  That  it  fails  to  provide 
means  for  canvassing  the  votes  for  electors  in  those  portions 
of  Wayne  County  which  constitute  the  first  and  portions  of 
the  second,  sixth,  and  seventh  electoral  districts;  (c)  That 
even  if  the  election  of  alternate  electors  is  valid,  the  act 
makes  no  provision  for  filling  the  office  in  case  both  the 
elector  and  the  alternate  shall  die  or  become  disqualified  be- 
fore performing  their  duties. 

Most  evidently,  the  question  of  greatest  importance  is  that 
relating  to  the  true  interpretation  of  section  1,  clause  2,  arti- 
cle 2,  of  the  federal  constitution.  The  provision  of  that  sec- 
tion is,  that  "  each  state  shall  appoint,  in  such  manner  as  the 
legislature  thereof  may  direct,  a  number  of  electors  equal  to 
the  whole  number  of  senators  and  representatives  to  which 
the  state  may  be  entitled  in  the  Congress." 

On  both  sides  it  appears  to  be  conceded  that  the  word 
"state,"  as  here  employed,  means  the  body  politic  and  cor- 
porate. On  the  part  of  the  relators  it  is  contended  that  the 
state  must,  in  the  choice  of  electors,  act  as  a  unit,  and  cannot 
delegate  the  authority  to  name  electors  to  any  fractional  part 


S90  McPuERsoN  V.  Blacker.  [Mich. 

of  the  state,  as  a  district  fixed  for  that  purpose  alone,  or  for 
that  and  other  political  action.  On  the  part  of  respondent  it 
is  contended  that  the  section  in  question  gives  the  legislature 
plenary  power  to  prescribe  how  and  in  what  manner  the  state 
may  choose  its  electors,  whether  by  the  legislature  itself,  or 
by  all  the  electors  voting  for  a  general  ticket,  or  by  electors 
voting  in  districts. 

In  Story  on  the  Constitution  (vol.  2,  sec.  1472),  it  is  said: 
**  It  is  observable  that  the  language  of  the  constitution  is,  that 
'each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,'  the  number  of  electors  to  which  the  state 
is  entitled.  Under  this  authority  the  appointment  of  electors 
lias  been  variously  provided  for  by  the  state  legislatures.  In 
some  states  the  legislature  have  directly  chosen  the  electors 
by  themselves;  in  others,  they  have  been  chosen  by  the  people, 
by  a  general  ticket  throughout  the  whole  state;  and  in  others, 
by  the  people  in  electoral  districts,  fixed  by  the  legislature,  a 
certain  number  of  electors  being  apportioned  to  each  district. 
No  question  has  ever  arisen  as  to  the  constitutionality  of 
either  mode,  except  that  of  a  direct  choice  by  the  legislature. 
But  this,  though  often  doubted  by  able  and  ingenious  minds, 
has  been  firmly  established  in  practice  ever  since  the  adop- 
tion of  the  constitution,  and  does  not  now  seem  to  admit  of 
controversy,  even  if  a  suitable  tribunal  existed  to  adjudicate 
upon  it." 

If  the  question  were  to  be  determined  solely  by  reference  to 
the  language  employed,  it  may  be  admitted  that  there  would 
be  much  force  in  the  contention  that  the  state  must  act  as  a 
unit,  and  that  no  lesser  body  can  be  delegated  to  perform  any 
portion  of  the  duty  vested  in  the  state  as  a  body  corporate, 
and  it  might  possibly  be  held  that  the  words,  "in  such  man- 
ner as  the  legislature  thereof  may  direct,"  confer  only  the 
limited  power  of  directing  how  the  state,  acting  as  an  entirety, 
shall  make  its  appointment.  But,  in  our  judgment,  these 
words  are  clearly  susceptible  of  a  construction  which  confers 
upon  the  legislature  the  power  to  say  how  the  state  action 
shall  be  voiced.  In  such  a  case,  resort  is  properly  had  to  con- 
temporaneous construction.  Judge  Cooley,  in  his  work  on 
the  constitution,  says:  "  Contemporaneous  interpretation  may 
indicate  merely  the  understanding  with  which  the  people  re- 
ceived it  at  the  time,  or  it  may  be  accompanied  by  acts  done 
in  putting  the  instrument  in  operation,  and  which  necessarily 
assume  that  it  is  to  be  construed  in  a  particular  way.     In 
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the  first  case  it  can  have  very  little  force,  because  the  evi- 
dences of  the  public  understanding,  when  nothing  has  been 
done  under  the  provision  in  question,  must  always,  of  neces- 
sity, be  vague  and  indecisive.  But  where  there  has  been  a 
practical  construction,  which  has  been  acquiesced  in  for  a 
considerable  period,  considerations  in  favor  of  adhering  to  this 
construction  sometimes  present  themselves  to  the  courts  with 
a  plausibility  and  force  which  it  is  not  easy  to  resist.  In- 
deed, where  a  particular  construction  has  been,  generally 
accepted  as  correct,  and  especially  when  this  has  occurred 
contemporaneously  with  the  adoption  of  the  constitution,  and 
by  those  who  had  opportunity  to  understand  the  intention  of 
the  instrument,  it  is  not  to  be  denied  that  a  strong  presump- 
tion exists  that  the  construction  rightly  interprets  the  inten- 
tion": Cooley's  Constitutional  Limitations,  67  (6thed.,  81). 

This  rule  has  been  so  frequently  recognized  both  by  this 
court  and  the  supreme  court  of  the  United  States  as  to  require 
little  more  than  a  reference  to  the  authorities:  Martin  v. 
Hunter^s  Lessee,  1  Wheat.  351;  United  States  Bank  v.  Halsteady 
10  Wheat.  63;  Ogden  v.  Saunders,  12  Wheat.  290;  People  v. 
Dean,  14  Mich.  406;  People  v.  State  Treasurer,  23  Mich.  499; 
Detroit  City  R'y  v.  Mills,  85  Mich.  646. 

Speaking  of  this  rule,  in  Ogden  v.  Saunders,  12  Wheat.  290, 
Mr.  Justice  Johnson  says:  "  It  proceeds  upon  the  presump- 
tion that  the  contemporaries  of  the  constitution  have  claims  to 
our  deference  on  the  question  of  right,  because  they  had  the 
best  opportunities  of  informing  themselves  of  the  understand- 
ing of  the  framers  of  the  constitution,  and  of  the  sense  put 
upon  it  by  the  people  when  it  was  adopted  by  them." 

In  People  v.  State  Treasurer,  23  Mich.  499,  it  was  held  that 
constitutions  are  to  be  construed  as  the  people  construed  them 
in  their  adoption,  if  possible,  and  the  public  history  of  the 
times  should  be  consulted,  and  should  have  weight  in  arriv- 
ing at  that  construction.  See  also  People  v.  Harding,  53  Mich. 
481. 

The  practical  construction  which  was  placed  upon  the  sec- 
tion under  consideration  was  certainly  such  as  to  maintain 
tlie  contention  of  the  respondent  that  the  contemporaneous 
interpretation  was,  that  by  this  section  plenary  power  was 
reposed  in  the  legislatures  of  the  several  states  to  prescribe 
methods  for  choosing  electors  other  than  by  a  vote  of  the  elec- 
tors of  the  entire  state,  or  by  any  agency  which,  in  the  per-" 
formance  of  other  public  functions,  represented  the  entire  state. 
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In  the  first  presidential  election,  Maryland  and  Virginia  each 
adopted  the  district  plan.  Maryland  continued  so  to  choose 
her  electors  down  to  and  including  the  year  1832.  Massachu- 
setts, in  1788,  adopted  a  plan  of  nominating  electors  in  dis- 
tricts by  a  vote  of  the  people,  to  whom  the  legislature  was 
limited  in  making  a  choice.  In  1796  they  were  chosen  by 
districts.  In  New  York  the  method  of  choosing  electors  first 
adopted  was  by  vote  of  the  legislature,  but  in  1825  the  dis- 
trict system  was  adopted,  and  was  in  use  in  the  election  of 
1828.  In  North  Carolina  the  district  system  was  adopted  in 
1803,  and  in  use  in  1804  and  1808.  In  Kentucky  the  district 
system  prevailed  until  1828.  In  Tennessee  the  district  sys- 
tem prevailed  from  1796  to  1836.  In  Indiana  the  district 
system  was  used  in  1824  and  1828.  In  Illinois  the.  district 
system  prevailed  from  its  admission  into  the  Union  until  1827. 
In  Maine,  also,  the  district  system  prevailed  from  1820  until 
and  including  the  election  of  1828.  It  will  be  seen,  therefore, 
that  the  exercise  of  the  right  to  choose  electors  by  districts 
began  at  the  first  election  held  under  the  constitution,  and 
continued  to  be  exercised  by  some  of  the  states  for  a  period 
of  forty  years.  Nor  was  an  abandonment  of  this  method  due, 
except  possibly  in  a  single  instance,  to  growing  doubts  as  to 
its  constitutionality.  The  states  in  which  it  had  been  invoked 
adopted  a  general  ticket  method,  it  is  believed,  not  because 
of  any  doubt  of  the  authority  to  choose  electors  in  districts 
but  in  order  that  more  power  could  be  wielded  by  the  state  in 
political  conventions.  Madison,  who  acted  as  a  member  of 
the  committee  which  reported  to  the  federal  convention  the 
method  finally  adopted  for  electing  President,  in  a  letter  writ- 
ten in  1823,  and  in  which  a  constitutional  amendment  which 
should  make  the  choice  of  electors  by  districts  imperative  was 
recommended  by  him,  in  referring  to  the  action  of  the  con- 
vention, said:  "The  district  mode  was  mostly,  if  not  exclu- 
sively, in  view  when  the  constitution  was  framed  and  adopted, 
and  was  exchanged  for  the  general  ticket  and  the  legislative 
election  as  the  only  expedient  for  baffling  the  policy  of  the 
particular  states  which  had  set  the  example  ":  3  Madison's 
Writings,  333. 

Another  persuasive  fact  in  determining  whether  the  inten- 
tion was  to  limit  the  exercise  of  the  right  of  the  state  to  choose 
electors  to  a  method  which  involved  action  by  the  state  as  a 
unit,  is  the  practical  construction  placed  upon  section  2  of 
article  1,  which  provides  that  "  the  House  of  Representatives 
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Bhall  be  composed  of  members  chosen  every  second  year  by 
the  people  of  the  several  states,"  and  that  until  enumeration 
shall  be  made,  "the  state  of  New  Hampshire  shall  be  entitled 
to  choose  three,  Massachusetts,  eight,"  etc.  There  is  certainly 
the  same  ground  for  contention  that  the  authority  given  to  a 
state  to  choose  three  or  eight  representatives  involves  action 
by  the  state  as  a  unit,  as  there  is  to  say  that  the  provision  that 
each  state  shall  appoint  electors  in  such  manner  as  the  legis- 
lature thereof  may  direct,  requires  action  by  the  state  as  a  unit, 
and  yet,  from  the  time  of  the  adoption  of  the  constitution,  the 
power  of  the  state  to  provide  for  choosing  representatives  by 
districts  has  not  been  questioned,  nor  has  the  power  to  choose 
by  an  election  at  large  been  questioned  (where  no  law  of 
Congress  intervenes),  so  that  there  has  been  a  practical  con- 
struction, which  has  continued  down  to  this  day,  which  estab- 
lishes that,  under  the  provisions  of  section  2,  article  1,  the 
state,  having  authority  to  choose  representatives,  has  the 
choice  of  methods,  and  may  elect  by  districts  or  en  masse. 

But  it  is  urged  that  the  fact  that  the  district  system  has 
been  abandoned  is  evidence  from  which  it  may  be  inferred 
that  there  has  been  a  growing  belief  in  the  unconstitutionality 
of  that  method;  and  it  is  further  stated  in  the  briefs  of  the 
counsel  that  "any  examination  of  the  history  of  the  methods 
of  choosing  presidential  electors  which  approximates  philo- 
sophic or  scientific  inquiry  can  only  result  in  the  conclusion 
that  the  states,  in  coming  to  the  use  of  the  general  ticket,  by 
a  common  consent  and  practice  gave  to  the  constitution  a 
construction  and  a  meaning  which  it  might  not  otherwise 
now  have,  but  which  is  nevertheless  of  the  most  conclusive 
and  binding  character." 

There  would  doubtless  be  great  force  in  the  practical  con- 
struction which  has  obtained  for  sixty  years,  even  though  not 
contemporaneous,  if  such  construction  involved,  of  necessity, 
a  negation  of  the  right  claimed  by  the  legislature  in  this  case; 
but  the  fact  that  the  several  states  have  provided  by  their 
legislatures  for  choosing  electors  on  a  general  ticket  does  not 
involve  an  assertion  that  the  power  to  choose  by  districts  does 
not  exist.  And  in  so  far  as  the  argument  of  counsel  assumes 
that  our  constitution  is  subject  to  growth,  it  is,  in  our  judg- 
ment, inconsistent  with  the  purpose  and  duty  sacredly  to 
maintain  the  integrity  of  that  instrument,  to  treat  it  as  sub- 
ject to  modification,  except  by  the  prescribed  agencies  atid  by 
the  prescribed   methods.     And  especially  is  it  inconsistent 
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with  estMl)h*shed  rules  to  say  that  by  nonuser  a  common- 
wealth may  lose  the  power  to  exercise  rights  expressly  dele- 
gated in  a  written  constitution.  If,  under  the  constitution, 
and  after  forty  years  of  practical  construction,  the  state  had 
the  right  to  choose  electors  by  districts,  it  does  not  lie  with 
any  court  to  assert  that  that  right  has  been  lost  to  the  state 
by  nonuser. 

In  People  v.  State  Treasurer^  23  Mich.  499,  Mr.  Justice 
Cooley,  speaking  for  the  court  said:  "  Constitutions  do  not 
change  with  the  varj'ing  tides  of  public  opinion  and  desire. 
The  will  of  the  people  therein  recorded  is  the  same  inflexible 
law  until  changed  by  their  own  deliberative  action;  and  it 
cannot  be  permissible  to  the  courts  that,  in  order  to  aid  eva- 
sions and  circumventions,  they  shall  subject  these  instru- 
ments, which,  in  the  main,  only  undertake  to  lay  down  broad, 
general  principles,  to  a  literal  and  technical  construction,  as 
if  they  were  great  public  enemies  standing  in  the  way  of  pro- 
gress, and  the  duty  of  every  good  citizen  was  to  get  around 
their  provisions  whenever  practicable,  and  give  them  a  dam- 
aging thrust  whenever  convenient.  They  must  construe  them 
as  the  people  did  in  their  adoption,  if  the  means  of  arriving 
at  that  construction  are  within  their  power." 

It  has  evidently  not  been  the  view  of  eminent  statesmen 
either  that  the  original  construction  of  this  section  should 
have  been  such  as  to  exclude  the  power  of  the  legislature  to 
adopt  the  district  method,  or  that  that  power  has  been  lost 
by  nonuser,  for  as  late  as  1874  the  committee  on  privileges 
and  elections  of  the  United  States  Senate  made  a  report,  in 
which,  speaking  of  this  section,  it  was  said:  "The  appointment 
of  these  electors  is  thus  placed  absolutely  and  wholly  with 
the  legislatures  of  the  several  states.  They  may  be  chosen 
by  the  legislature,  or  the  legislature  may  provide  that  they 
shall  be  elected  by  the  people  of  the  state  at  large,  or  in  dis- 
tricts, as  are  members  of  Congress,  which  was  the  case  for- 
merly in  many  states." 

But  it  is  urged  that  the  act  in  question  is  in  conflict  with 
the  fourteenth  and  fifteenth  amendments;  and  it  is  said  that 
at  the  time  these  amendments  were  adopted  the  method  of 
choosing  electors  actually  in  vogue  in  all  the  states  was  by 
vote  of  the  people  at  large  for  a  general  ticket,  and  as  it  is 
provided  by  the  Fourteenth  Amendment  that  "  no  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,"  and  also  pro- 
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vided  that  "  when  the  right  to  vote  at  any  election  for  the 
choice  of  electors  for  President  and  Vice-President  ....  is 
denied  to  any  of  the  male  inhabitants  of  such  state,  being 
twenty-one  years  of  age,  and  citizens  of  the  United  States,  or 
in  any  way  abridged,  except  for  participation  in  rebellion  or 
other  crime,  the  basis  of  representation  therein  shall  be  re- 
duced," and  as  the  Fifteenth  Amendment  provided  that  *'the 
right  of  citizens  of  the  United  States  to  vote  shall  not  be  de- 
nied or  abridged  by  the  United  States,  or  by  any  state,  on  ac- 
count of  race,  color,  or  previous  condition  of  servitude,"  that 
these  amendments  are  to  be  held  to  have  relation  to  the 
conditions  then  existing,  and  that,  in  effect,  they  operate  to 
repeal  by  implication  so  much  of  article  2,  section  1,  as  to 
prescribe  the  manner  of  choosing  electors. 

It  would,  in  our  opinion,  be  a  strained  construction  which 
should  give  to  either  of  these  amendments  the  effect  to  annul 
the  power  expressly  delegated  in  section  1,  article  2.  But 
here  again  we  are  not  without  the  aid  of  contemporaneous 
construction.  As  already  pointed  out,  the  committee  on  privi- 
leges and  elections  of  the  Senate,  composed,  as  it  was,  of  men 
who  participated  in  the  adoption  of  these  amendments,  re- 
ported, in  1874,  in  the  most  unequivocal  terms,  that  this  power 
still  rested  with  the  legislature.  The  question  was  also  dis- 
cussed by  eminent  members  of  the  electoral  commission  of 
1877.  Commissioner  Frelinghuysen,  speaking  of  the  power 
of  the  state  to  appoint  electors,  said:  "  Under  this  power,  the 
legislature  might  direct  that  the  electors  should  be  appointed 
by  the  legislature,  by  the  executive,  by  the  judiciary,  or  by 
the  people.  In  the  earliest  days  of  the  republic,  electors  were 
appointed  by  the  legislatures.  In  Pennsylvania  they  were 
appointed  by  the  judiciary.  Now,  in  all  the  states  except 
Colorado,  they  are  appointed  by  the  people." 

Commissioner  Hoar  said:  "Upon  the  whole  matter,  there- 
fore, I  am  of  opinion  that  the  appointment  of  electors  and  the 
ascertaining  who  has  been  appointed  is  the  sole  and  exclusive 
prerogative  of  the  state.  The  state  acts  by  such  agencies  as 
it  selects." 

Mr.  Justice  Field  said:  "The  constitution  declares  that 
each  state  shall  appoint  electors  'in  such  manner  as  the  legis- 
lature thereof  may  direct.'  ....  With  the  exception  of  these 
provisions  as  to  the  number  of  electors  and  the  ineligibility  of 
certaia  persons,  the  power  of  choice  on  the  part  of  the  state 
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is  unrestricted.  The  manner  of  appointment  is  left  entirely 
to  its  legislature." 

Mr.  Justice  Miller,  commissioner,  said:  "If  elected  by  the 
legislature,  as  they  may  be,  an  appropriate  mode  [of  certify- 
ing the  election]  would  be  the  signatures  of  the  presiding  offi- 
cers of  the  two  houses  to  the  fact  of  such  appointment,  or  a 
certified  copy  of  the  act  by  which  they  were  elected." 

In  In  re  Kemmler,  136  U.  S.  448,  it  was  said:  "The  Four- 
teenth Amendment  did  not  radically  change  the  whole  theory 
of  the  relations  of  the  state  and  federal  government  to  each 
other,  and  of  both  governments  to  the  people." 

See  also  Minor  v.  Happersett,  21  Wall.  162. 

It  is  very  clear  that  the  Fifteenth  Amendment  was  intended 
to  preclude  the  state  from  making  any  discrimination  against 
citizens  on  account  of  color.  No  reasoning  could  make  this 
plainer  than  does  the  mere  reading  of  the  provision:  "The 
right  of  citizens  of  the  United  States  to  vote  shall  not  be  de- 
nied or  abridged  ....  on  account  of  race,  color,  or  previous 
condition  of  servitude." 

There  is  no  attempt  to  place  limitations  upon  the  power  of 
the  state,  except  that  in  any  case  wliere  the  right  of  suffrage 
is  involved  the  class  protected  by  this  amendment  shall  not 
be  discriminated  against.  Neither  by  the  fourteenth  nor  fif- 
teenth amendment  was  there  any  attempt  to  place  limitations 
upon  the  authority  of  the  state  as  to  the  choice  of  officers 
theretofore  existing.  Presidential  electors  are  still  regarded 
as  state  officers:  In  re  Green,  134  U.  S.  377.  And  to  hold 
that  because,  at  the  time  of  the  adoption  of  the  Fourteenth 
Amendment,  the  general  custom  was  to  elect  by  the  states  at 
large,  this  secured  irrevocably  the  right  of  each  male  citizen 
twenty-one  years  of  age  to  vote  directly  for  the  number  of 
electors  to  which  the  state  is  entitled  would  be  to  hold,  al8o» 
that  the  method  of  choosing  state  officers,  including  judicial 
officers,  which  at  the  time  of  the  adoption  of  this  amendment 
obtained,  was  irrevocably  fixed  beyond  the  power  of  the  legis- 
latures of  the  several  states  to  change.  We  do  not  think  the 
amendment  is  susceptible  of  this  construction. 

Does  this  act  embrace  more  than  one  object?  and  if  not,  is 
that  object  sufficiently  expressed  in  its  title  ?  It  is  held  that 
the  provision  of  the  constitution  requiring  that  the  object 
shall  be  expressed,  etc.,  is  fully  accomplished  when  the  statute 
has  but  one  general  object,  and  when  such  object  is  fairly  in- 
dicated by  its  title.     Every  end  and  means  necessary  to  the 
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accomplishment  of  the  general  object  need  not  be  provided 
for  by  a  separate  act  relating  to  that  alone:  People  v.  Mahnney, 
13  Mich.  481;  Kurtz  v.  People,  33  Mich.  279;  Ryerson  v.  Utley, 
16  Mich.  270.  The  title  of  this  act  is,  *'  An  act  to  provide 
for  the  election  of  electors  of  President  and  Vice-President  of 
the  United  States,  and  to  repeal  all  other  acts  and  parts  of 
acts  in  conflict  herewith." 

It  is  said  that  the  body  of  the  act  provides  for  the  election 
of  alternate  electors  as  well  as  electors,  and  that  alternate 
electors  are  not  named  in  the  title.  It  would  hardly  be  con- 
tended that  it  was  not  competent,  under  this  title,  to  provide 
for  filling  vacancies  occasioned  by  the  death  or  disability  of 
one  of  the  electors  first  chosen.  This  act,  in  effect,  does  no 
more  than  that.  Technically,  also,  alternate  electors  are,  be- 
fore they  become  officials  vested  with  any  functions  whatever, 
electors.  The  sole  object  of  their  election  is,  that  they  shall, 
in  a  certain  event,  exercise  the  function  of  electors.  The  ques- 
tion might  be  quite  different  if  they  were  elected  to  a  distinct 
office,  having  duties  to  perform,  and  with  a  provision  that 
they  should  have  added  to  those  duties  the  function  of  elec- 
tors in  the  event  of  the  disability  of  their  principals. 

It  is  also  urged  as  an  objection  to  the  validity  of  this  law, 
that  in  case  of  the  death  or  disability  of  both  the  elector  and 
alternate,  no  provision  is  made  for  filling  the  vacancy,  and  it 
is  therefore  claimed  to  be  inoperative.  But  it  is  only  neces- 
sary to  say,  that  if  this  be  true,  then  any  attempt  to  appoint 
electors  would  fail;  for,  under  the  former  statute  existing  in 
this  state,  and  under  all  statutes  vesting  power  to  fill  vacan- 
cies in  the  electoral  college,  death  might  intervene,  and  pre- 
vent the  exercise  of  that  function. 

Can  the  act  be  said  to  be  inoperative  and  void  because  so 
defective  that  its  provisions  cannot  be  given  effect  ?  It  is  first 
claimed  that  the  law  is  defective  in  not  requiring  notice  of 
the  election  of  the  district  electors  provided  for;  but  we  think 
this  criticism  without  force.  Section  147  of  Howell's  Statutes 
remains  in  force,  and  by  the  express  terms  of  that  statute  the 
secretary  of  state  is  required  to  give  notice  that  there  are  to  be 
chosen  "  as  many  of  the  following  officers  as  are  to  be  elected 
at  such  general  election,  viz.,  a  governor,  ....  electors  of 
President  and  Vice-President."  The  electors  provided  for  in 
this  act  are  to  be  chosen  at  this  general  election,  and  it  is  the 
plain  duty  of  the  secretary  of  state  to  give  notice  of  that  fact. 

It  is  next  urged  that  the  law  is  defective  and  inoperative, 
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for  the  reason  that  no  means  are  provided,  either  by  the  act 
itself  or  the  general  law,  for  canvassing  votes  in  Wayne 
County.  The  general  law  (Act  No.  190,  Laws  1891)  pro- 
vides, by  section  1,  for  inspectors  of  election  for  elections  at 
which  presidential  electors  may  be  voted  for.  Section  36  pro- 
vides for  a  canvass  of  the  votes. 

Section  38  requires  duplicate  statements  of  the  result  to  be 
prepared,  one  copy  of  which  is  to  be  filed,  and  the  other  deliv- 
ered to  the  inspector  appointed  by  the  board  to  attend  the 
county  canvass.  Section  184  of  Howell's  Statutes  provides 
that  the  board  of  canvassers  shall  proceed  to  canvass  the 
votes,  and  section  185  requires  a  statement  of  votes  given  for 
electors  of  President  and  Vice-President  of  the  United  States 
each  year  in  which  such  electors  are  to  be  chosen.  The  act 
in  question,  in  section  2,  provides  that  'Hhe  counting,  can- 
vassing, and  certifying  of  the  votes  cast  for  said  electors  at 
large  and  their  alternates,  and  said  district  electors  and  their 
alternates,  shall  be  done,  as  near  as  may  be,  in  the  same 
maimer  as  is  now  provided  by  law  for  the  election  of  electors 
of  President  and  Vice-President  of  the  United  States." 

The  precise  point  appears  to  be,  that  as  the  votes  cast  in 
the  county  for  the  presidential  electors  are  cast  in  different 
electoral  districts,  there  is  no  provision  for  a  separate  canvass 
of  the  votes  cast-in  each  district  by  the  board  of  canvassers. 
We  do  not  see  the  least  difficulty  in  applying  the  law.  It 
would,  of  course,  be  the  duty  of  the  inspectors  to  designate 
the  district  in  which  the  elector  is  voted  for;  and  as  the  dis- 
trict is  defined  by  law,  there  is  no  more  diflSculty  in  canvass- 
ing such  votes  than  there  is  in  the  board  of  state  canvassers 
crediting  to  the  one  entitled  the  votes  cast  in  the  proper  judi- 
cial circuit  for  circuit  judge. 

The  act  in  question  is  in  conflict  with  the  law  of  Congress 
in  so  far  as  it  attempts  to  fix  a  date  for  the  meeting  of  elec- 
tors and  the  method  of  certifying  their  action.  Does  this 
render  the  entire  act  inoperative?  There  is  no  doubt  of  the 
rule  that  where  a  law  of  a  state  conflicts  with  a  law  of  Con- 
gress in  a  matter  in  reference  to  which  Congress  has  the  right 
to  legislate,  the  state  law  must  give  way  to  the  extent  of  such 
conflict:  Robinson  v.  Rice,  3  Mich.  242.  The  law  is  not  neces- 
sarily inoperative  in  toto  because  in  some  of  its  provisions  the 
legislature  has  exceeded  its  power.  On  the  contrary,  the  rule 
is  stated  to  be,  that  the  unconstitutionality  of  one  portion  of  a 
statute  cannot  defeat  other  portions,  unless  the  nature  of  th& 
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unconstitutional  provision  is  such  as  to  render  it  of  vital  im- 
portance to  the  law:  People  v.  Mahayiey,  13  Mich.  481.  See 
also  People  v.  Richmond,  59  Mich.  570;  Attorney- General  v. 
Amos,  60  Mich.  372;  Rohison  v.  Miner,  68  Mich.  549.  This 
general  rule  is  conceded,  but  it  is  contended  that  this  statute 
furnishes  evidence  upon  its  face  that  it  contains  provisions 
which  would  not  have  been  adopted  had  it- been  within  the 
understanding  of  the  legislature  that  the  provision  relative  to 
the  date  for  the  meeting  of  electors  was  inoperative.  The 
statute  providing,  as  it  does,  that  "in  case  two  or  more  per- 
sons have  an  equal  and  the  highest  number  of  votes  for  any 
office  created  by  this  act  as  canvassed  by  the  board  of  state 
canvassers,  the  legislature  in  joint  convention  shall  choose 
one  of  said  persons  to  fill  such  ofiice,  and  it  shall  be  the  duty 
of  the  governor  to  convene  the  legislature  in  special  session 
for  such  purpose  immediately  upon  such  determination  by 
said  board  of  state  canvassers,"  it  is  urged  that  if  it  had  been 
understood  that  the  legislature  which  is  to  be  chosen  at  the 
same  general  election  at  which  the  presidential  electors  are 
ciiosen  was  to  convene  before  the  date  when,  under  the  law  of 
Congress,  the  electors  are  permitted  to  cast  their  votes,  it  is 
not  to  be  presumed  that  the  legislature  would  have  provided 
for  convening  the  legislature  in  special  session  at  large  ex- 
pense. But  we  are  not  able  to  say,  as  a  njatter  of  law,  that 
this  is  true.  The  new  legislature  will  sit  but  three  legislative 
days  prior  to  the  date  fixed  by  the  law  of  Congress  for  the 
meeting  of  electors.  Nor  is  it  clear  beyond  question  that  it 
was  not  the  purpose  and  intent  of  the  present  legislature  to 
retain  the  power  of  choosing  the  electors  in  case  of  tie,  rather 
than  to  commit  it  to  their  successors.  We  think  there  are 
evidences  afforded  by  the  act  itself  that  such  was  their  pur- 
pose. We  cannot  therefore  say  that  this  statute  would  not 
have  been  passed  in  the  form  in  which  it  is  without  ^he  pro- 
vision relating  to  the  time  of  the  meeting  of  the  electors,  and 
therefore  are  not  justified  in  holding  that  the  law  is  wholly 
inoperative  because  of  the  conflict  of  that  provision  with  the 
law  of  Congress  upon  the  same  subject. 

We  have  considered  the  questions  presented  with  the  care 
which  the  exceeding  importance  of  the  issue  seemed  to  us- 
imperatively  to  require,  and  our  conclusion  is,  that  the  stat- 
ute must  stand  as  the  lawful  edict  of  the  legislature.  Nearly 
seventy  years  ago.  Chancellor  Kent  wrote,  in  regard  to  the 
election  of  the  President,  as  follows:  "The  mode  of  his  ap- 
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pointment  presented  one  of  the  most  difficult  and  momentous 
questions  that  occupied  the  deliberations  of  the  assembly 
which  framed  the  constitution;  and  if  ever  the  tranquillity  of 
this  nation  is  to  be  disturbed,  and  its  liberties  endangered  by 
a  struggle  for  power,  it  will  be  upon  this  very  subject  of  the 
choice  of  a  President.  This  is  the  question  that  is  eventually 
to  test  the  goodness  and  try  the  strength  of  the  constitution; 
and  if  we  shall  be  able,  for  half  a  century  hereafter,  to  con- 
tinue to  elect  the  chief  magistrate  of  the  Union  with  discre- 
tion, moderation,  and  integrity,  we  shall  undoubtedly  stamp 
the  highest  value  on  our  national  character,  and  recommend 
our  republican  institutions,  if  not  to  the  imitation,  yet  cer- 
tainly to  the  esteem  and  admiration,  of  the  more  enlightened 
part  of  mankind":  1  Kent's  Com.  273. 

The  danger  in  this  plenary  power  conferred  by  the  consti- 
tution upon  the  legislatures  of  the  several  states  has  been 
recognized  by  the  wise  and  patriotic  statesmen  of  all  political 
parties,  and  several  attempts  have  been  made  in  Congress  to 
secure  an  amendment  requiring  a  uniform  mode.  The  lan- 
guage of  Chancellor  Kent  was  written  shortly  after  a  long 
debate  in  the  United  States  Senate  over  proposed  amend- 
ments: Ann.  Cong.  1823-24,  pp.  167,  354,  375.  To  the  intel- 
ligence, wisdom,  and  patriotism  of  our  people  is  due  the 
gratifying  fact  thq,t  the  danger  has  thus  far  been  averted,  but 
the  action  resulting  in  the  passage  of  the  act  in  question  is  a 
reminder  of  the  danger  which  may  at  any  time  be  precipitated 
upon  the  country  for  the  purpose  of  obtaining  political  power. 
The  injustice  of  any  other  than  a  uniform  system  of  electing 
the  President  of  the  United  States  is  manifest.  As  has  been 
recently  well  said:  "It  is  of  the  first  and  last  consequence 
and  importance  that,  in  legislating  upon  this  subject,  it 
should  not  be  regarded  from  a  party  stand-point." 

But  neither  the  fact  that  this  most  important  consideration 
may  have  been  overlooked,  nor  that  this  legislation  may  re- 
sult in  serious  injustice,  can  extend  our  jurisdiction,  or  justify 
us  in  usurping  functions  which,  under  the  constitution,  pertain 
to  the  legislature.  As  was  said  by  Mr.  Justice  Cassoday,  in 
the  recent  case  of  State  v.  Cunningham,  82  Wis.  39:  "  It  is  to 
be  remembered  that  even  praiseworthy  objects  cannot  be  right- 
fully attained  by  a  violation  of  law.  Every  effort  to  fritter 
away  the  plain  language  of  the  constitution,  by  way  of  con- 
struction or  otherwise,  even  to  secure  a  desirable  end,  is 
nothing  less  than  an  insidious  attempt  tQ  undermine   the 
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fundamental  law  of  the  state,  and  hence,  to  that  extent,  de- 
structive of  good  government,  besides  being  vicious  in  its 
tendencies." 

The  writ  should  be  denied. 

Statutes  Embbacino  mork  than  Osb  Subject.  —  Subjects  which  are 
germane  or  subsidiary  to  the  main  subject  mentioned  in  the  title,  or  relative 
directly  or  indirectly  to  the  main  subject,  or  of  the  same  nature,  and  coming 
legitimately  under  one  denomination,  may  be  included  in  a  statute  without 
rendering  it  invalid:  Fahey  v.  State,  27  Tex.  App.  146;  11  Am.  St.  Rep.  182. 
A  similar  rule  prevails  in  regard  to  a  title  which  expresses  a  minor  subdi- 
vision of  the  main  subject,  which,  without  such  expression,  would  be  held 
to  be  included  therein:  Hronek  v.  People,  134  111.  139;  23  Am.  St.  Rep.  652. 
See  also  notes  to  Davis  v.  State,  61  Am.  Dec.  337-346,  and  7'attle  v.  Strout, 
82  Am.  Dec.  110,  111. 

Contemporaneous  Construction  op  a  Statute. — Cases  illustrating  the 
maxim,  Contemporanea  expositio  est  optima  in  lege,  will  be  found  collected  in 
the  note  to  People  v.  Freeman,  13  Am.  St.  Rep.  145.  See  also  Connecticut 
etc.  Im.  Co.  Y.- Talbot,  113  Ind.  373;  3  Am.  St.  Rep.  655;  Wilson  v.  Donald- 
ton,  117  Ind.  356;  10  Am.  St.  Rep.  48. 

Statdtes  UNCONSTiTUTiONAii  IN  Part.  —  An  unconstitutional  provision 
in  a  statute  renders  such  statute  void  only  so  far  as  that  provision  is  con- 
cerned, if  sufficient  remains  to  efifect  its  object  without  the  aid  of  the  invalid 
portion:  University  of  Mai-yland  v.  Williams,  9  Gill  Si,  J.  365;  31  Am.  Dec. 
72;  Fisher  v.  McQirr,  1  Gray,  1;  61  Am.  Dec.  381;  Bromiv.  Beatty,  34  Miss. 
227;  69  Am.  Dec.  389;  Santo  v.  State,  2  Iowa,  165;  63  Am.  Dec.  487;  East 
Kingston  v.  Towle,  48  N.  H.  57;  97  Am.  Dec.  575;  Berry  v.  Baltimore  etc. 
R.  R.  Co.,  41  Md.  446;  20  Am.  Rep.  69;  In  re  Oroff,  21  Neb.  647;  69  Am. 
Rep.  859. 
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[92  Michigan,  406.] 
8trebt-bailwats — Transfer  Tickets  —  Limitation  as  to  Time  op  Using. 

—  A  regulation  that  a  transfer  ticket  from  one  line  of  street-railway  to 
another  will  not  be  honored  unless  presented  within  fifteen  minutes 
after  its  delivery  to  the  passenger  is  not  unreasonable,  in  the  absence 
of  any  charter,  ordinance,  or  contract  obligation  on  the  part  of  the  com- 
pany to  make  such  transfer,  and  it  is  the  duty  of  the  passenger  receiv* 
ing  such  transfer  ticket  to  read  it,  and,  if  possible,  to  use  it  within  the 
time  limited.  If  he  fails  to  do  so,  the  company  cannot  be  held  liable 
in  damages  for  not  honoring  the  transfer  after  the  time  marked  upon  it 
haa  expired,  and  for  ejecting  such  passenger  from  the  cars  without 
physical  injury  upon  his  refusal  to  pay  an  additional  fare. 

Street-railways  —  Transfer  Tickets  —  Limitation  as  to  Time  of  Using. 

—  When  a  passenger  upon  a  street-railway  receives  a  transfer  ticket 
from  one  line  of  road  to  another,  limited  in  its  use  to  fifteen  minutes 
from  the  time  he  receives  it,  and  he  takes  the  first  car  passing  the  point 
of  transfer  after  receiving  the  ticket,  he  may  recover  of  the  company 
for  being  ejected  from  the  car  upon  his  refusal  to  pay  a  second  fare, 
evea  though  the  time  limit  marked  upon  the  transfer  ticket  haa  expired. 


602  Heffron  v.  Detroit  City  Railway  Co.         [Mich. 

E.  S.  Grece,  for  the  appellant. 

Sidney  T.  Miller^  and  Brennan  and  Donnelly^  for  the  re- 
spondent. 

Morse,  C.  J.  The  plaintiff  sues  in  trespass  on  the  case, 
claiming  danaages  on  account  of  his  ejection  by  a  conductor 
from  one  of  defendant's  cars. 

The  declaration,  in  substance,  alleges  that  on  payment  by 
any  passenger  of  the  regular  fare,  five  cents,  at  any  point 
where  the  cars  are  boarded  on  Woodward  Avenue,  in  Detroit, 
such  passenger  is  entitled  to  ride  on  defendant's  cars  from 
such  point  to  the  Michigan  Central  depot,  and  that  on  pay- 
ment of  said  five  cents  to  the  Woodward  Avenue  conductor, 
such  passenger  becomes  entitled  to  a  ticket  to  show  he  has 
paid  his  fare  on  the  Woodward  Avenue  line  car,  and  which 
ticket  entitles  such  passenger  to  ride  on  one  of  defendant's 
cars  on  Jefferson  Avenue,  from  said  Woodward  Avenue,  along 
said  Jefferson  Avenue,  to  said  depot;  that  the  plaintiff",  on 
October  8,  1890,  boarded  one  of  defendant's  cars  on  Wood- 
ward Avenue,  and  paid  the  conductor  five  cents,  and  received 
from  said  conductor  a  ticket  to  show  that  he  had  paid  his 
iare  on  the  Woodward  Avenue  car,  and  which,  presented  to 
the  conductor  of  the  Jeffferson  Avenue  car,  would  entitle  him 
to  ride  to  said  depot. 

"  And  the  plaintiff  accordingly  rode  on  defendant's  car  to 
Woodward  Avenue  to  the  intersection  of  the  Jefferson  Avenue 
line,  and  a  few  moments  thereafter  boarded  one  of  defendant's 
cars  on  said  Jefferson  Avenue  to  complete  his  journey,  and 
then  and  there  seated  himself  in  said  car  to  be  conveyed  to 
said  depot,  as  aforesaid;  yet  plaintiff  avers,  notwithstanding 
he  had  paid  defendant  its  legal  fare,  as  aforesaid,  on  said 
Woodward  Avenue,  and  had  received  said  ticket  and  voucher 
therefor,  showing  plaintiff  had  so  paid  his  fare,  and  was  en- 
titled to  ride  to  said  depot,  as  aforesaid,  on  defendant's  car 
which  he  had  taken,  and  although  he  duly  presented  the  said 
ticket  to  the  conductor  of  said  Jefferson  Avenue  car,  showing 
his  right  to  ride  thereon  to  said  depot,  when  demanded  by 
said  conductor,  defendant's  agent  operating  said  car,  which 
ticket  said  conductor  then  and  there  refused  to  accept  or  re- 
ceive as  satisfaction  of  plaintiff's  fare,  and  as  showing  his 
right  to  ride  on  said  road  in  said  car,  and  demanded  of 
plaintiff  that  he  pay  another  five  cents  or  get  off  said  car, 
both  of  which  plaintiff  then  and  there  refused  to  do,  but  in- 
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sisted  that  he  had  paid  his  fare,  and  produced  his  said  ticket, 
and  oflfered  the  same  to  the  said  conductor  of  defendant's  car, 
as  showing  that  he  had  so  paid  his  fare,  and  was  entitled  to 
ride  on  said  car  to  said  depot;  but  the  said  agent  of  defend- 
ant refused  to  take  said  ticket,  or  acknowledge  the  same  in 
any  way,  but,  on  the  other  hand,  there  and  then  made  an  as- 
sault upon  plaintiff,  in  the  presence  of  several  fellow-passengers, 
and  with  great  force  and  violence  pushed  and  pulled  plaintiff 
about,  violently  pushed  and  forced  plaintiff  from  the  said  car 
into  the  public  street  and  highway,  and  then  and  there,  in 
the  presence  of  said  divers  passengers  and  persons  on  the 
street,  accused  plaintiff  of  fraudulently  attempting  to  ride  on 
defendant's  car  without  paying  his  fare,  and  unlawfully  at- 
tempting to  obtain  a  passage  on  the  said  car  without  paying 
bis  fare,  and  of  trying  to  defraud  the  defendant  in  so  doing." 

The  proofs  show  that  plaintifiF  paid  his  fare,  as  alleged,  upon 
the  Woodward  Avenue  car,  and  asked  the  conductor  for  a 
"change-off"  ticket  to  the  Michigan  Central  depot.  This 
ticket  showed  upon  its  face  that  it  was  "void  unless  used  on 
October  8,  1890,  as  indicated  hereon."  This  indication, 
marked  by  the  pointing  of  the  index  finger  of  a  hand,  read  as 
follows:  — 

"This  slip  will  not  be  honored  unless  presented  at  the  in- 
tersection of  Woodward  Avenue  line  and  line  punched  in 
margin,  within  fifteen  minutes  of  time  punched,  for  a  contin- 
uous trip  only.  S.  Hendrie,  Treas." 

The  plaintiff  testifies  that  he  got  ofif  of  the  Woodward  Ave- 
nue car  at  the  corner  of  Woodward  and  Jefferson  avenues,  and 
waited  fourteen  minutes,  and  no  car  coming  along  or  being 
in  sight  going  towards  the  depot  on  Jefferson  Avenue,  he  then 
went  to  the  post-office,  going  there  on  Jefferson  Avenue  and 
Griswold  Street,  mailed  some  letters,  and  came  back,  where 
he  again  waited  for  eleven  minutes  before  he  got  a  car.  On 
presenting  his  ticket,  the  conductor  told  him  it  was  not  good. 
Plaintiff  asked  wliat  was  the  matter  of  it,  and  the  conduc- 
tor replied,  "  Read  your  ticket."  Plaintiff  said,  "  I  am  not 
obliged  to  read  it."  The  conductor  replied,  "  They  are  good 
only  fifteen  minutes  after  they  are  punched."  Plaintiff  then 
said,  "I  have  been  waiting  a  good  deal  longer  than  that  for 
your  car."  The  conductor  then  told  him  that  he  must  pay 
the  fare  or  get  off  the  car.  Plaintiff  refused  to  pay  the  fare, 
and  said  that  he  should  not  get  off  the  car  unless  he  was  put 
off.     The  conductor  then  put  him  off.     The  plaintiff  did  not 
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resist,  and  was  not  injured  physically.  He  had  the  money  to 
pay  the  fare,  but  did  not  think  he  ought  to  pay  it.  He  had 
used  these  tickets  before,  but  never  had  read  them,  and  did 
not  read  this  one  before  he  was  ejected  from  the  car. 

It  will  be  seen  that  the  proofs  did  not  correspond  with  the 
allegations  of  the  declaration,  as  plaintiff  was  not  given  a 
ticket  which  entitled  him  to  ride  on  this  car,  except  within  a 
certain  time;  and  from  the  declaration  it  would  be  inferred 
that  there  were  no  conditions  attached  to  the  ticket. 

But,  under  the  proofs,  if  the  declaration  had  made  proper 
averments  to  correspond  therewith,  we  do  not  think  the  plain- 
tiflFwas  entitled  to  recover.  The  following  section  of  the  or- 
dinance of  the  city  of  Detroit  was  put  in  evidence:  — 

"  Sec.  30.  The  tracks  upon  Jefferson  Avenue,  Woodward 
Avenue,  Michigan  Avenue,  and  Gratiot  Street  shall  each  be 
considered  and  run  as  one  route,  and  subject  its  passengers  to 
the  payment  of  a  single  fare  each;  provided,  however,  that 
all  cars  running  north  of  Jefferson  Avenue  shall  run  to  and 
from  Jefferson  Avenue,  and  that  portion  of  Woodward  Ave- 
nue between  Jefferson  Avenue  and  the  routes  intersecting 
Woodward  Avenue  shall  be  considered  as  making  a  portion  of 
each  of  said  routes  respectively." 

The  defendant  company  was  under  no  obligation,  by  con- 
tract or  ordinance,  to  take  the  plaintiff  upon  the  Jefferson 
Avenue  line,  from  off  the  Woodward  Avenue  line,  to  the  Mich- 
igan Central  depot,  for  the  single  fare  of  five  cents,  except 
upon  the  conditions  printed  on  the  face  of  the  ticket;  nor  is 
there  anything  unreasonable  in  the  requirement  that  the  ticket 
must  be  used  within  fifteen  minutes.  The  company  had  the 
right,  under  the  ordinances  of  the  city,  to  treat  the  Jefferson 
Avenue  line  as  a  single  road,  and  to  charge  five  cents  fare; 
but  it  saw  fit  to  make  a  continuous  fare  of  five  cents  from  any 
point  on  the  Woodward  Avenue  line  to  the  Michigan  Central 
depot,  if  the  transfer  was  made  in  fifteen  minutes  from  one 
line  to  the  other.  In  this  case  half  an  hour,  at  least,  had 
elapsed.  If  no  car  had  passed  within  that  time,  and  the  car 
from  which  plaintiff  was  ejected  was  the  first  one  to  pass  after 
plaintiff  had  alighted  from  the  Woodward  Avenue  car,  the 
plaintiff  may,  under  a  proper  declaration,  have  an  action 
against  defendant;  but  no  such  state  of  facts  was  averred  in 
the  declaration  in  this  case.  It  was  the  duty  of  the  plaintiff 
to  read  the  ticket.  His  failure  to  read  it  cannot  give  him 
any  rights  against  the  defendant  which  he  would  not  have 
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had  had  he  read  it.  And  it  was  also  the  duty  of  the  conduc- 
tor not  to  receive  this  ticket,  and  to  require  the  payment  of 
five  cents  fare,  and  neither  he  nor  the  company  could  be  made 
liable  for  putting  plaintiff  ofiF  the  car  in  the  manner  he  was 
ejected,  without  physical  hurt  or  damage. 

The  case  is  ruled  by  Frederick  v.  Marquette  etc.  R.  R.  Co.,  37 
Mich.  342;  26  Am.  Rep.  531.  This  case  is  much  stronger  than 
that,  because  here  there  is  no  question  but  the  conductor  gave 
plaintiff  the  right  ticket,  the  same  ticket  given  to  all  others 
and  which  was  good,  if  used  according  to  its  terms  and  con- 
ditions. 

The  case  of  Hufford  v.  Grand  Rapids  etc.  R.  R.  Co.,  64  Mich. 
631,  8  Am.  St.  Rep.  859,  is  distinguishable  in  this:  There  the 
ticket  was  one  purporting,  on  its  face,  to  cover  the  distance  to 
be  traveled  by  Hufford.  He  paid  the  usual  fare  between  the 
two  places,  and  the  ticket  contained  no  printed  exceptions  or 
conditions  restricting  Hufford  from  using  it  at  the  time  he  pre- 
sented it  to  the  conductor.  Its  infirmity,  if  any,  was  not  open 
to  Hufford's  plain  observation,  so  that  he  was  informed  on  its 
face  that  it  was  not  good.  There  were  punch-marks  upon  it, 
but  he  did  not  know  the  significance  of  them.  He  asked  the 
station  agent  about  it,  who  told  him  the  ticket  was  good. 
It  was  sold  to  him  by  the  company's  agent  for  a  good  ticket, 
and  it  was  therefore  held  to  be  a  good  ticket.  But  there  were 
no  such  representations  to  plaintiff  in  this  case.  He  asked 
for  a  "change-off"  ticket;  he  received  one,  which  plainly  in- 
formed him,  upon  its  face,  that  it  must  be  used  within  a  cer- 
tain time,  or  it  would  be  void. 

As  long  as  the  defendant  had  made  no  contract  with  the 
plaintiff  to  carry  him,  without  exception  or  conditions,  on  both 
lines  to  the  depot  for  a  single  fare  of  five  cents,  while  it  had 
not  held  out  to  the  public  that  it  would  do  so,  and  when  it 
was  not  obligated  so  to  do  by  its  own  charter  or  the  ordinances 
of  the  city  of  Detroit,  there  was  no  legal  reason  why  it  could 
not  make  the  regulation  that  it  would  carry  passengers  to  the 
depot  on  both  lines  for  a  single  fare  of  five  cents,  provided  the 
transfer  ticket  was  used  within  fifteen  minutes  after  it  was 
punched  on  the  Woodward  Avenue  line;  and  there  being  no  le- 
gal reason  why  this  restriction  should  not  be  made,  the  passen- 
ger who  accepts  the  ticket  must  abide  by  its  terms. 

The  judgment  is  afiirmed,  with  costs. 


Railroads  —  Rulks  as  to  Expiration  of  Tickets.  — A  railroai?  pasgen- 
ger  ticket,  dated,  aad  having  the  words,  "6oud  only  two  days  after  date," 
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■tamped  npon  its  face,  is  not  valid  after  the  expiration  of  the  two  days:  Boa' 
ton  etc  R.  K  Co.  v.  Proctor,  1  Allen,  267;  79  Am.  Dec.  729,  and  note.  A 
rale  of  a  railroad  company  limiting  the  time  within  which  tickets  over  ita 
road  should  be  ased  provided  that  joint  tickets  should  be  good  for  such  far* 
ther  time  as  might  be  necessary  to  enable  the  holders  by  the  regular  traina 
of  the  road  to  reach  the  station  to  which  such  tickets  were  sold,  is  reason* 
able:  Johruon  t.  Concord  R.  R.  Corp.,  46  N.  H.  213;  88  Am.  Deo.  199;  and 
note.    See  note  to  CommonweaUh  ▼.  Power,  41  Am.  Dea  479L 


Evans  v.  Calman. 

[92  MiCHIQAN,  427.] 
JUBOHSITT  —  MiSTAKK  TS  RbTURN   OF  SdMMONS,    WHB9   WILL  HOT  EtTBOT. 

—  When  a  summons  issued  March  2,  1888,  is  returnable  March  10th 
thereafter,  and  the  officer's  return  shows  that  the  summons  was  served 
March  3,  1886,  the  mistake  corrects  itself,  and  cannot  affect  the  validity 
of  a  judgment  based  npon  such  summons. 

JuDGHBMT  AOAIN8T  Markied  Woman  —  EsTOFPEL.  —  When  a  married  wo> 
man,  after  personal  service  of  summons,  allows  judgment  to  be  taken 
against  her  by  default  upon  a  note  signed  by  herself  and  husband,  she 
is  thereafter  estopped  from  maintaining  a  suit  in  equity  to  set  aside  a 
levy  under  execution  issued  on  such  judgment,  on  the  ground  that  the 
judgment  is  void  as  to  her,  because  the  consideration  for  the  note  was 
not  for  her  individual  benefit  or  for  the  benefit  of  her  estate. 

Homestead  —  Propkrtt  of  Married  Woman,  when  not  Exempt.  —  When 
a  married  woman  owns  an  undivided  interest  in  land  on  which  are  two 
houses  in  a  condition  for  occupancy,  and  rented  at  the  time  when  the 
property  is  seized  nnder  execution  issued  on  a  judgment  against  her  and 
•  her  husband,  and  while  they  are  residing  elsewhere,  she  cannot,  in  an 
action  to  set  aside  the  levy,  change  the  character  of  the  property  to  a 
homestead,  and  claim  it  as  exempt,  by  saying  that  she  intends;  at  MNOe 
future  time,  to  occupy  it  as  a  home. 

Dumon  and  Cogger^  for  the  appellant, 

C  H.  Thrall,  for  the  respondents. 

Grant,  J.  The  defendants  Caiman  and  Carlbauch  recov- 
ered a  judgment  in  justice's  court  against  the  complainant 
and  John  S.  Evans,  and  obtained  a  transcript  of  the  judgment, 
which  they  filed  with  the  clerk  of  the  circuit  court.  Upon 
this  transcript  execution  was  issued,  and  levy  made  by  de- 
fendant Merritt,  the  sheriff,  and  the  land  advertised  for  sale. 
The  land  was  purchased  by  complainant  and  her  daughter, 
each  owning  an  undivided  one-half  interest.  This  bill  is  filed 
to  set  aside  that  levy  as  a  cloud  upon  complainant's  title. 
Decree  was  entered  dismissing  the  bill. 

The  grounds  upon  which   relief  is  sought  are  as  followa, 
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viz.:  1.  The  judgment  is  void  for  want  of  jurisdiction  of  the 
justice  to  render  it,  because,  —  (a)  The  return  of  the  officer 
who  served  the  summons  shows  that  it  was  served  March  3, 
1886,  instead  of  March  3,  1888;  (6)  The  justice's  docket  does 
not  contain  the  date  of  the  appearance  of  plaintiffs  by  their 
attorney,  nor  the  date  of  rendering  judgment;  2.  The  levy 
was  made  after  the  return  day  of  the  execution;  3.  The  judg- 
ment was  upon  a  note  signed  by  complainant  and  her  hus- 
band, the  consideration  of  which  was  not  for  her  individual 
benefit  or  estate;  4.  The  property  was  intended  for  a  home- 
Btead,  and  is  therefore  exempt. 

1.  The  mistake  of  date  in  the  return  of  the  officer  corrects 
itself.  The  summons  was  issued  March  2,  1888,  returnable 
March  10,  1888.  The  defendant  was  not,  therefore,  misled 
by  the  officer's  return.  The  date  mentioned  in  the  return  was 
an  impossible  one,  and  no  possible  doubt  could  exist  but  that 
the  date  should  be  1888,  instead  of  1886:  Johnson  v.  Shepard, 
35  Mich.  121.  The  justice's  docket  clearly  shows  that  the 
date  of  the  appearance  of  plaintiffs'  attorney  and  the  date  of 
rendering  judgment  was  March  10th,  under  which  date  all 
these  statements  are  made. 

2.  The  levy  was  not  made  after  the  return  day  of  the  exe- 
cution, as  appears  by  the  record.  The  execution  was  issued 
July  20,  1889;  levy  was  made  July  23d  of  the  same  year;  no- 
tice of  sale  was  given  June  17,  1890,  which  notice  contained 
the  identical  description  in  the  notice  of  levy.  Another  levy 
appears  to  have  been  made  January  6,  1890,  but  the  descrip- 
tion of  the  land  is  not  the  same  as  in  the  first  notice.  Had 
the  sherifiF  proceeded  under  the  second  levy,  the  proceedings 
would  be  void. 

3.  The  defendant  was  served  with  the  summons,  and  hav- 
ing failed  to  make  her  d(  fense  then,  as  was  her  duty,  she  can- 
not now  be  heard  in  a  court  of  equity:  Wilson  v.  Coolidge,  42 
Mich.  112. 

4.  The  evidence  does  not  sustain  complainant's  claim  of  a 
homestead.  She  and  her-  husband  were  living  elsewhere. 
There  were  two  houses  upon  the  property,  both  of  which  were 
rented.  The  property  had  been  for  some  time  in  a  condition 
for  occupancy.  She  cannot  now  change  its  character  by  say- 
ing that  she  intended  at  some  future  time  to  occupy  it  as  A 
home. 

Decree  alBrmed,  with  costs. 
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Process  —  Effect  of  Mistake  in*  Return.  — A  misretnrn  of  service  it 
amendable:  Dewar  v.  Spence,  2  Whart  211;  30  Am.  Dec.  241,  and  note. 
Where  a  summons,  dated  July  16th,  requires  the  defendant  to  appear  on  the 
first  Monday  iu  July,  instead  of  the  first  Monday  in  August,  it  is  not  void, 
apon  the  appearance  of  the  defendant  at  the  latter  date,  and  may  be  amended: 
Ridimond  etc.  R.  R.  Co.  v.  Benson,  86  Ga.  203;  22  Am.  St.  Rep.  446,  and 
note.  Where  a  bill  was  filed  May  5th,  but  the  summons  bore  date  April  5th, 
it  was  held  that  the  summons  would  be  regarded  as  having  been  issued  ia 
May,  and  that  the  use  of  the  word  "  April "  waa  a  mere  clerical  error:  Hem' 
mer  v.  Wolfer,  124  111.  435.  See  extended  note  to  MaUme  ▼.  Samuel,  13  Am. ' 
Dec.  17a 

Jddgments  against  Married  Women  —  Conclusiveness  of. — As  to 
her  separate  property,  a  valid  judgment  against  a  married  woman  is  as  efi'ect- 
ive  an  adjudication  as  though  she  were  sole:  If^ave  ▼.  Adams,  107  Mo.  414; 
28  Am.  St.  Rep.  421,  and  note;  but  a  judgment  against  a  married  womaa 
upon  a  claim  not  authorizing  a  personal  judgment  against  her  is  void:  Spen- 
cer V.  Parson,  89  Ky.  577;  25  Am.  St.  Rep.  555,  and  note.  For  an  extended 
discussion  of  the  validity  of  judgments  against  married  women,  gee  note  to 
CaidweU  T.  WaUerSt  55  Am.  Deo.  599-61L 


Kehob  V,  Allen. 

[92  Michigan,  464.] 

Mastbb  aih)  Servant  —  Negliobncb  of  Fellow-sbrvant. — When  a 
molder  in  a  factory,  called  upon  to  assist  in  pouring  heated  metal  into 
molds  prepared  by  other  molders  in  the  employ  of  the  master,  is  injured 
by  the  escape  of  such  metal  from  a  defective  mold,  and  it  is  shown  that 
the  molds  furnished  are  numerous,  and  that  no  employee  is  required  to 
use  a  defective  mold,  while  accidents  of  the  kind  stated  are  of  frequent 
occurrence,  the  employee  thus  injured  cannot  recover  from  the  master, 
as  the  negligence,  if  any,  is  that  of  a  fellow* servant. 

Master  and  Servant  —  Asscmption  of  Risks.  —  Servant  Working 
Overtime  in  the  line  of  his  employment  assumes  the  usueil  risks  thereof. 

William  Look  and  H.  F.  Chipman,  for  the  appellant. 

Wells,  Angelly  Boynton,  and  McMillan,  for  the  respondents. 

Montgomery,  J.  Plaintiff  sued  to  recover  for  personal  in- 
juries. The  circuit  judge  directed  a  verdict  for  the  defend- 
ants, and  the  sole  question  presented  by  the  assignments  of 
error  is,  whether  the  testimony  adduced  entitled  the  plaintiff 
to  have  his  case  passed  upon  by  the  jury. 

The  plaintiff  is  a  molder  by  trade,  twenty-seven  years  old, 
and  has  had  twelve  years'  experience  in  foundry- work.  The 
declaration  avers,  in  substance,  that  plaintiff  was  called  upon 
to  assist  in  pouring  heated  metal  into  certain  molds  prepared 
by  others  in  the  employ  of  defendants,  and  that  he  proceeded 
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to  and  did  pour  said  heated  metal  into  certain  molds  pre- 
pared as  aforesaid;  and  after  plaintifiF  had  completed  the 
pouring,  and  had  filled  a  part  of  said  molds  with  such  heated 
metal,  and  plaintiff  had  started  and  partially  filled  a  certain 
other  mold,  prepared  as  aforesaid,  the  said  heated  metal  ran 
out  of  the  side  of  said  mold,  because  the  same  was  improp- 
erly made  and  plugged,  and  scalded  and  burned  one  of  the 
feet  of  said  plaintiff". 

Plaintiff''s  counsel  in  their  brief  complain  of  certain  rulings 
of  the  court  in  excluding  testimony  offered  by  the  plaintiff", 
but  as  no  error  is  assigned  upon  these  rulings  of  the  court, 
we  must  dispose  of  the  case  upon  the  evidence  adduced. 

The  testimony  which  was  received  shows  that  the  molds 
into  which  the  metal  is  poured  are  made  by  the  employees  of 
the  defendants;  that  the  mold  in  question  was  made  by  one 
Stewart.  In  making  these  molds,  pockets,  or  flasks,  are  used 
to  hold  the  sand  in  place.  In  preparing  the  mold,  the  two 
parts  of  the  flask  are  separated.  The  upper  part  of  the  flask 
is  called  the  "cope";  the  lower,  the  "drag."  The  lower  half 
of  the  pattern  is  first  imbedded  in  damp  molding-sand  in  the 
drag.  The  cope  is  then  placed  upon  the  drag,  and  damp  sand 
is  packed  upon  the  top  of  the  pattern  until  the  cope  is  filled. 
The  two  parts  of  the  flask  are  again  separated,  and  the  pat- 
tern is  removed.  The  cope  is  then  replaced  upon  the  drag, 
and  fastened  to  it  with  clamps.  Within  is  the  hollow  space 
which  corresponds  to  the  pattern,  and  which  is  to  receive  the 
molten  iron.  Pouring-holes  are  provided,  varying  in  number 
according  to  the  size  of  the  proposed  casting.  Air-holes,  or 
vents,  are  also  made  for  the  escape  of  gas.  The  two  halves 
of  the  flask  are  rarely,  if  ever,  in  perfect  union.  The  flask  is 
intended  to  retain  the  bulk  of  damp  sand  which  makes  the 
mold.  It  is  not  intended  tliat  the  molten  iron  will  come  in 
contact  with  the  wooden  sides  of  the  flask.  If  the  mold  of 
sand  is  not  well  made,  the  iron  will  run  out,  and  burn  the 
edges  of  the  flask.  This  is  shown  by  the  testimony  to  be 
common,  and  the  imperfection  in  the  flask  in  question  is 
shown  to  have  resulted  from  this  cause.  When  the  heated 
metal  escapes,  through  any  imperfection  in  the  mold,  it  is 
called  a  "  run-out,"  and  the  testimony  shows  that  these  run- 
outs occur  frequently,  and  in  a  large  foundry,  like  the  one  in 
question,  one  occurs  nearly  every  day.  These  flasks  supplied 
to  the  employees  are  numerous,  and  there  is  no  evidence  that 

they  were  required   to  use  the  imperfect  flask  in  question. 
Am.  St.  Rep..  Vol.  XXXI.  —39 
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Under  these  circumstances,  the  fault,  if  any,  was  the  fault  of 
a  fellow-servant:  See  Rawley  v.  Colliau^  90  Mich.  31. 

It  is  claimed  that  as  the  plaintiflf's  usual  work  was  bench- 
work,  he  was  not  a  fellow-servant  of  Stewart,  who  made  the 
mold  in  question.  But  the  whole  testimony  shows  that  plain- 
tiff was  working  by  the  day,  and  that  the  day-laborers  were 
frequently  called  upon  to  assist  in  running  out  these  molds, 
and  that  the  plaintiff  himself  had  before  been  called  upon  to 
perform  the  same  services. 

The  claim  was  also  made  that  the  plaintiff  had  finished  his 
day's  work  before  the  accident  occurred,  and  that  he  was  re- 
quired to  do  this  work  after  he  had  completed  his  stint  for  the 
day,  and  it  is  claimed  that  some  special  duty  was  owing  to 
him  by  the  defendants  for  this  reason;  but  the  testimony 
shows  that  the  plaintiff  had  not  completed  his  ten  hours'  work, 
and  that  there  was  no  agreement  which  excused  him  from 
continuing  until  he  had  done  so.  Furthermore,  he  was  in  the 
line  of  his  employment,  and  even  if  working  overtime  was 
subject  to  the  usual  risks  thereof. 

The  judgment  will  be  affirmed,  with  costs. 

Master  and  Servant  —  Assumption  or  Risks.  —  When  one  engages  in 
the  service  of  another,  he  assumes,  as  between  himself  and  his  employer,  all 
the  ordinary  and  nsnal  risks  incident  to  the  business  upon  which  he  is  about 
to  enter:  Orman  v.  Mannix,  17  Col.  564;  ante,  p.  340,  and  note  with  cases  col- 
lected. See  also  Colorado  etc.  R'y  Go.  v.  Maylon,  17  Col.  501;  ante,  p.  335,  and 
note.  The  fact  that  an  employee  was  advised  to  go  home,  but,  disregarding 
the  advice,  continued  to  work,  and  while  working  in  the  service  of  his  master 
was  killed,  through  the  neglect  of  the  vice-principal,  does  not  charge  the  ser> 
vant  with  contributory  negligence,  and  does  not  relieve  the  master  from  lia- 
bility, though  had  the  servant  gone  home  he  would  not  have  been  exposed  to 
danger:  McElUgott  v.  Randolph,  61  Conn.  157;  29  Am.  St.  Rep.  181,  and  note. 

Masteb  and  Servant  —  NEaLiaBNOB  of  Fellow-servant.  — A  servant 
assumes  all  the  open  and  palpable  risks  of  the  business,  including  the  negli- 
gence of  fellow-servants:  Ell  v.  Northern  Pac.  R.  R.  Co.,  1  N.  D.  336;  26  Am. 
St.  Hep.  621.  A  master  is  not  liable  for  personal  injuries  suffered  by  his 
servants,  through  the  negligence  of  his  fellow-servauts  engaged  in  a  common 
employment,  unless  the  master  was  negligent  in  selecting  the  servant  caus- 
ing the  injury,  or  retaining  him  after  knowledge  of  his  incompetency:  Harri- 
ton  V.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409;  19  Am.  St.  Rep.  180,  and  note; 
extended  note  to  Adams  v.  Iron  Cliffs  Co.,  18  Am.  St.  Rep.  455;  Congrave  v. 
SoiUhem  Pae.  R.  R.  Co.,  88  Cal.  360;  Norfolk  etc  R.  R.  Co.  v.  Donnelly,  88 
Va.  853;  Fraaer  r.  Red  River  Lumber  Co.,  45  Minn.  235;  Dube  r.  LewistoUt 
83  Me.  211. 
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Grand   Rapids   School   Furniture  Company  v. 
Haney  School  Furniture  Company. 

[92  MlCHiQAN,  558.] 
Injonctiok  against  Judgment.  — A  court  of  equity  will  grant  an  injnne* 
tioa  to  restrain  a  taanufacturer  and  patentee  from  using  a  judgment 
fraudulently  and  collusively  obtained  as  the  result  of  a  conspiracy  to 
injure  the  complainant,  who  is  engaged  in  a  similar  manufacturing  busi< 
ness,  and  from  claiming  that  such  decree  is  an  adjudication  upon  the 
merits  as  to  the  validity  of  such  patent,  or  from  using  it  in  any  way  to 
influence  or  threaten  any  person  against  purchasing  the  goods  mana< 
factured  and  sold  by  the  complainant,  who  is  in  possession  of  facts  and 
proofs  sufficient  to  defeat  any  suit  that  might  be  brought  for  the  infringe* 
ment  of  such  patent. 

Taggarti  Wolcott,  and  Ganson,  for  the  appellant. 

Taggart  and  Denison,  for  the  respondents. 

Long,  J.  The  bill  of  complaint  in  this  case  alleges  that 
the  complainant  is  a  manufacturing  corporation,  having  its 
office  and  manufactory  at  Grand  Rapids;  that  ever  since  its 
organization  in  1887,  the  defendants  have  been  engaged  in 
circulating  thousands  of  circulars  containing  the  statement 
that  the  goods  of  complainant  infringed  a  certain  patent 
issued  to  the  defendant  Haney,  who  was  and  is  the  president 
of  the  corporation,  and  threatening  to  bring  suit  against  any 
and  all  persons  purchasing  or  using  goods  of  the  complainant's 
manufacture;  that  these  claims  and  threats  were  made  in  bad 
faith,  and  with  full  knowledge  that  the  patent  was  invalid, 
and  that  the  complainant  was  in  possession  of  facts  and  proofs 
sufficient  to  defeat  any  suit  that  might  be  brought  for  its  in- 
fringement; that  said  threats  were  made  for  the  purpose  of 
intimidating  parties  who  were  likely  to  be  customers  of  the 
complainant,  and  had  to  a  considerable  extent  accomplished 
their  object,  but  no  suits  having  been  brought  for  infringement 
of  said  patent,  the  threats  had  lost  their  force,  and  hence  a 
fraudulent  and  collusive  suit  had  been  instituted  for  the  pur- 
pose of  obtaining  a  decree  which  could  be  used  to  deceive  and 
intimidate  the  public;  that  such  decree  had  been  obtained, 
and  the  defendants  had  begun  to  use  it  for  the  purpose  afore- 
said, and  were  intending  so  to  use  it  continuously  and  on  a 
very  large  scale,  to  the  great  injury  of  the  complainant's  busi- 
ness, though  the  amount  of  such  injury  was  very  difficult  to 
Dfove  or  determine  by  any  accurate  measure. 
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The  prayer  of  the  bill  is,  that  the  defendants  may  be  per- 
petually enjoined  and  restrained  from  stating,  publishing,  or 
claiming,  in  any  manner,  that  the  said  decree  is  anything 
other  or  different  from  a  decree  obtained  by  collusion,  and 
from  claiming  that  it  is  an  adjudication  upon  the  merits  as 
to  the  validity  of  the  said  Haney  patent,  and  from  using  such 
decree  in  any  way  or  form  to  influence  or  threaten  any  person 
or  party  against  purchasing  the  school  furniture  manufactured 
and  sold  by  the  complainant. 

To  this  bill  the  Haney  School  Furniture  Company,  one  of 
the  said  defendants,  filed  a  general  demurrer,  and  the  case 
having  come  on  to  be  heard  thereon,  the  court  held  that  the 
bill  of  complaint  did  not  set  up  any  facts  giving  a  court  of 
equity  jurisdiction  to  grant  relief,  and  entered  a  decree  sus- 
taining the  demurrer  and  dismissing  the  complainant's  bill. 

From  this  decree  the  complaingjht  appeals  to  this  court. 

The  English  courts,  by  recent  decisions,  have  exercised  the 
injunctive  jurisdiction  to  restrain  injurious  publications  con- 
cerning property  which  operates  as  a  slander  of  the  owner's 
title,  and  libelous  publications  which  are  injurious  to  the 
plaintiff's  business,  trade,  or  profession,  and  the  wrongful  use 
of  a  name  by  which  the  public  would  be  misled  and  the  plain- 
tiff injured  in  his  business.  Thus  far,  however,  most  of  the 
American  courts  seem  unwilling  to  follow  the  example  of  the 
recent  English  decisions,  and  decline  to  extend  the  jurisdic- 
tion 60  as  to  restrain  such  torts  as  libels  on  business,  slanders 
of  title,  and  the  like.  In  Massachusetts  the  English  decisions 
are  expressly  repudiated:  Boston  Diatite  Co.  v.  Florence  Mfg. 
Go.y  114  Mass.  69;  19  Am.  Rep.  310;  Whitehead  v.  Kitson,  119 
Mass.  484.  Injunctions  to  restrain  libelous  publications  con- 
cerning plaintiff's  business  were  also  refused  in  Life  Associa- 
tion v.  Boogher,  3  Mo.  App.  173;  Mauger  v.  Dir.lc^  55  How.  Pr. 
132;  and  Singer  Mfg.  Co.  v.  Domestic  Sewing  Machine  Co.,  49 
Ga.  70;  15  Am.  Rep.  674. 

In  the  case  of  Emack  v.  Kane,  34  Fed.  Rep.  46,  Judge  Blod- 
gett  allowed  the  injunction.  It  appeared  that  Kane  issued 
and  widely  distributed  circulars,  in  which  he  claimed  that 
Emack's  goods  infringed  his  patent.  He  stated  that  he 
should  not  sue  Emack,  but  should  bring  suits  against  all  cus- 
tomers of  Emack,  and  collect  royalty  and  damages  from  all 
of  them.  Judge  Blodgett  said:  "The  gravamen  of  this  case  is 
the  attempted  intimidation,  by  the  defendant,  of  complainant's 
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customers,  by  threatening  thera  with  suits  which  defendant 

■did  not  intend  to  prosecute If  a  court  of  equity  cannot 

restrain  an  attack  like  this  upon  a  man's  business,  then  the 
party  is  certainly  remediless,  because  an  action  at  law  in  most 
cases  would  do  no  good,  and  ruin  would  be  accomplished  be- 
fore an  adjudication  could  be  reached." 

In  the  recent  case  of  Casey  v.  Cincinnati  Typographical 
Union,  45  Fed.  Rep.  135,  the  case  of  Emnck  v.  Kane,  34  Fed. 
Rep.  46,  was  cited  and  approved  by  Judge  Sage.  It  appeared 
in  the  Casey  case  that  parties  had  conspired  together  to  injure 
the  complainant  in  his  business.  Circulars  were  gotten  out, 
and  widely  distributed,  containing  threats  of  pecuniary  loss 
and  injury  to  those  who  should  do  business  with  the  com- 
plainant. The  claim  was  made  in  that  case,  as  in  this,  that 
equity  had  no  jurisdiction,  because  the  injurious  publication 
was  merely  a  libel  on  complainant's  business,  and  for  any 
loss  which  the  union  inflicted  he  had  a  plain  and  adequate 
remedy  at  law.  Judge  Sage  remarked,  however,  that  it  is 
idle  to  say  that  such  publications  are  nothing  more  tlian  libels, 
and  that  the  only  remedy  for  the  injury  inflicted  is  an  action 
at  law;  that  while  they  have  certain  characteristics  of  libels, 
they  are  more  than  libels,  and  there  is  no  plain  and  adequate 
remedy  at  law  for  such  injuries.  ■ 

We  think  the  bill  in  this  case  states  a  case  materially  dif- 
ferent from  the  Massachusetts  cases,  and  the  other  cases  hold- 
ing that  equity  has  no  jurisdiction  to  restrain  a  libel.  Here, 
it  is  claimed  and  alleged  in  the  bill  that  Elijah  Haney  and 
the  Haney  School  Furniture  Company  entered  into  a  conspir- 
acy with  defendant  Bullard  to  obtain  a  decree  in  favor  of 
Haney  and  against  Bullard,  which  might  and  should  be  used 
by  the  conspirators  to  injure  the  complainant.  The  fact  is 
recited  that  in  pursuance  of  such  conspiracy,  a  bill  was  filed 
in  the  United  States  court  for  the  eastern  district  of  Michigan, 
and  a  decree  obtained  by  fraud  and  collusion,  for  the  purpose 
of  benefiting  the  trade  of  the  Haney  School  Furniture  Com- 
pany at  the  expense  of  complainant;  that  the  defendants  well 
knew  the  patent  was  invalid,  and  that  the  complainant  wai 
in  possession  of  facts  and  proofs  sufficient  to  defeat  any  suit 
that  might  be  brought  for  the  infringement  of  said  patent. 

The  prayer  of  the  bill  is,  not  that  defendants  be  enjoined 
from  making  whatever  claims  they  see  fit  concerning  their 
patent,  nor  from  threatening  to  bring  suits,  even  though  such 
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threats  be  made  in  bad  faith,  but  that  the  defendants  be  re- 
strained from  using  a  decree,  fraudulently  and  collectively 
obtained,  to  the  injury  of  complainant,  and  from  claiming 
that  such  decree  is  an  adjudication  upon  the  merits  as  to  the 
validity  of  such  patent,  or  from  using  it  in  any  way  or  form 
to  influence  or  threaten  any  person  or  party  against  purchas- 
ing the  school  furniture  manufactured  and  sold  by  com- 
plainant. 

The  case,  as  stated  in  the  bill,  is  certainly  more  than  a 
mere  claim  for  an  injunction  arising  out  of  a  libel  of  com- 
plainant's business.  A  conspiracy  is  claimed  to  have  been 
entered  into  between  the  defendants  for  the  very  purpose  of 
injuring  the  complainant,  and  that  by  such  conspiracy  a  false 
and  fraudulent  decree  was  obtained,  settling  the  rights  of  the 
Haney  School  Furniture  Company  to  the  patent  under  which 
the  complainant  was  and  is  operating;  that  the  defendants 
were  publishing  to  the  world,  and  especially  to  the  customers 
of  the  complainant,  that  such  decree  was  valid,  the  defend- 
ants well  knowing  it  to  be  false  and  fraudulent;  and  that,  ir) 
any  court  where  the  complainant  had  the  right  to  appear  and 
be  heard,  it  could  establish  the  fact  that  such  patent  was 
absolutely  void,  and  that  Mr.  Haney  and  the  Haney  School 
Furniture  Company  had  no  rights  under  it,  and  that  com- 
plainant was  legally  entitled  to  its  use. 

Admitting  that  the  weight  of  authority  in  this  country  is 
against  the  proposition  that  a  court  of  equity  has  jurisdiction, 
by  injunction,  to  restrain  the  publication  of  a  libel  upon  one's 
business,  it  is  no  answer  to  the  questions  here  raised.  The 
complainant  has  no  adequate  remedy  at  law,  under  the  cir- 
cumstances here  stated.  It  cannot  be  said  that  it  should  lie 
by  and  wait  the  slow  and  uncertain  processes  of  a  suit  for 
damages  for  its  redress.  Under  the  charge  in  the  bill,  which 
we  must  take  as  true,  the  complainant  is  rightfully  operating 
under  such  patent,  and  it  has  no  remedy  adequate  for  the 
fraud  and  wrong  perpetrated  upon  it,  except  as  aided  by  a 
court  of  equity.  The  facts  stated  make  a  much  stronger  case 
than  those  in  Casey  v.  Cincinnati  Typographical  Union,  45 
Fed.  Rep.  135,  calling  for  the  aid  of  the  injunctive  power  of  a 
court  of  equity. 

The  decree  of  the  court  below  must  be  reversed,  with  costs, 
and  the  demurrer  overruled.  The  defendants  will  have 
twenty  days  to  answer  the  bilL 
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Injunction  to  Restrain  JacGMENT.  —  A  julgmeat  will  not  be  enjoined 
vnless  it  appears  to  be  inequitable  aa  between  the  parties,  no  matter  how 
irregnlar  were  the  proceedings  under  which  it  was  rendered:  Hariford  etc 
In*.  Co.  T.  Meyer,  30  Neb.  135;  27  Am.  St.  Rep.  384,  and  note.  Equity  will 
•njoin  the  enforcement  of  a  judgment  if  any  fact  exists  which  shows  it  to  be 
against  conscience  to  execute  the  judgment:  Hibbard  v.  Eastmatt,  47  N.  H. 
507;  93  Am.  Dec.  467,  and  note  with  cases  collected.  Equity  will  restrain 
the  enforcement  of  a  judgment  obtained  by  fraud,  accident,  or  mistake: 
Bridgeport  8a9,  Bank  t.  Eldridge^  28  Conn.  556;  73  Am.  Deo.  688,  and  note. 
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Althen  V,  Tarbox. 

[48  Minnesota,  18.] 

M SOHAHIO'S  LiBN  AQAINST   THB   PROPERTY   Or  A   MaBRTKD   WoHAN.  —  If  ft 

married  woman  enters  into  a  contract  for  the  sale  of  real  proporty,  one 
of  the  provisions  of  which  is  that  the  vendee  shall  build  a  dwelling 
thereon,  and  such  contract  is  invalid  because  her  husband  did  not  join 
therein,  bat  the  vendee  enters  into  an  agreement,  with  her  knowledge 
and  consent,  for  the  buildingr  of  the  foundation  of  such  dwelling,  the 
contractor  with  whom  this  agreement  is  made  is  entitled  to  a  mechanic'! 
lien  against  the  property,  which  he  may  enforce  against  the  married 
woman,  though  the  contract  of  purchase  could  not  have  been  enforced 
against  her,  and  has  been  abandoned. 

Action  to  enforce  a  mechanic's  Hen  against  the  property  of 
Eve  Tarbox,  a  married  woman.  She  had,  in  the  year  1890, 
entered  into  a  contract  with  one  Olson  to  convey  the  property 
to  him,  in  which  contract  he  had  agreed  with  her  to  build  a 
house  on  the  property  purchased.  This  contract  was  invalid 
tinder  the  laws  of  Minnesota,  because  her  husband  did  not 
join  therein.  The  purchaser,  Olson,  however,  while  claiming 
under  the  contract  of  purchase,  entered  into  an  agreement 
with  plaintiff  to  dig  a  cellar  and  build  a  cellar  wall,  and 
plaintiff,  under  such  agreement,  did  work  of  the  value  of 
$235,  but  Olson  afterwards  abandoned  his  contract  and  sur- 
rendered the  lot.  It  was  claimed,  —  1.  That  the  lien  could 
be  enforced,  under  section  4  of  chapter  200  of  the  statutes  of 
1889  (Minn.  Rev.  Stats.  1891,  sec.  4301),  which,  in  substance, 
provides  that  whenever  the  owner  of  land  has  sold  the  same 
upon  an  executory  contract  contingent  upon  or  providing  for 
the  erection,  construction,  alteration,  removal  to,  or  repair 
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upon  such  land,  by  the  vendee,  of  any  house  or  other  building 
or  structure,  such  vendee  shall  be  deemed  the  owner  of  such 
house  or  other  structure;  or  2.  That  if  the  liability  could  not 
be  maintained  under  this  section,  it  might  be  maintained 
under  section  5  of  the  same  chapter:  8ee  Gen.  Stats.,  sec. 
4300.  The  latter  section  declares,  in  substance,  that  every 
house  or  other  structure  erected,  constructed,  altered,  re- 
moved, or  repaired  upon  any  land,  with  the  knowledge  of 
the  owner  of  such  land,  shall  be  held  to  have  been  erected, 
constructed,  altered,  removed,  or  repaired  at  the  instance  of 
such  owner,  so  far  as  to  subject  his  interest  to  a  lien  therefor. 
The  trial  court  entered  judgment  in  favor  of  the  plaintiflf  for 
the  amount  prayed  for,  and  declared  such  amount  to  be  a 
lien  upon  the  interest  of  Eve  Tarbox,  and  thereupon  she  ap- 
pealed. 

Warner,  Richardson,  and  Lawrence,  for  the  appellant. 

Louis  M.  Hastings,  for  the  respondent. 

Collins,  J.  Action  to  enforce  a  mechanic's  lien.  The  de- 
fendant Eve  Tarbox,  as  owner  of  the  real  property  in  ques- 
tion, entered  into  an  executory  contract  of  sale  thereof  with 
defendant  Olson,  contingent  upon  and  providing  for  the  erec- 
tion of  a  dwelling-house  upon  the  premises  by  the  latter. 
She  was  then  a  married  woman,  and  her  husband,  defendant 
J.  B.  Tarbox,  did  not  join  with  her  in  the  written  contract. 
Plaintiff,  under  an  agreement  with  Olson,  built  a  foundation 
for  the  dwelling  on  the  land.  The  latter  then  abandoned  his 
contract  with  Mrs.  Tarbox,  and  plaintiff,  seeking  to  enforce  a 
lien  upon  the  land,  relies  upon  the  provisions  of  Laws  1889, 
chapter  200,  section  4;  or,  should  the  provisions  of  section  four 
(4)  be  held  inadequate  or  inapplicable,  he  contends  that  his 
right  to  a  lien  is  assured  by  one  of  the  findings  of  the  court, 
as  well  as  by  the  terms  of  section  five  (5). 

1.  The  extremely  plain  and  unambiguous  language  found 
in  section  two  (2)  of  the  so-called  "Married  Woman's  Act" 
(Gen.  Stats.  1878,  c.  69)  has  been  discussed  by  this  court  on 
more  than  one  occasion.  The  statute  is  explicit,  and  no  con- 
veyance or  contract  for  the  sale  of  real  estate,  or  of  any  inter- 
est therein  (with  certain  exceptions,  of  no  moment  here), 
made  by  a  married  woman  is  valid,  unless  her  husband  joins 
— that  is,  unites  —  in  the  execution  of  the  conveyance  or  con- 
tract. The  cases  on  this  point  are  referred  to  in  Nell  v.  Day^ 
ton,  43  Minn.  242.     The  executory   contract    mentioned   in 
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section  four  (4)  must  be — to  give  effect  to  other  provisions 
of  the  section  —  a  valid  and  enforceable  one.  As  that  exe- 
cuted by  Mrs.  Tarbox  was  not,  the  conclusion  is  inevitable 
that  plaintiff  cannot  recover  as  against  her,  under  section 
four  (4). 

2.  It  has  been  urged  by  counsel  for  plaintiff  that  by  virtue 
of  a  more  recent  statute  —  "  An  act  to  declare  and  protect  the 
legal  personal  identity  of  married  women,"  now  chapter  two 
hundred  and  seven  (207),  Laws  1887 — &  feme  covert  has  been 
empowered  to  enter  into  a  valid  contract  with  respect  to,  or 
to  convey,  her  real  estate  independently  of  her  husband. 
This  act  is  exceedingly  general  in  its  terms,  and  what  was 
sought  to  be  accomplished  by,  or  what  real  or  fancied  injus- 
tice was  to  be  met  and  vanquished  by,  its  passage  seems  dif- 
ficult to  conjecture.  But  we  have  no  reason  to  suppose  that 
there  was  any  intention  whatsoever  on  the  part  of  the  law- 
makers to  change,  and  by  indirection  sweep  away,  the  ex- 
press and  well-understood  terms  of  the  statute  respecting 
conveyances  and  contracts  for  the  sale  of  real  property  by 
married  women.  So  vague  and  uncertain  an  enactment  can- 
not be  given  the  radical  construction  demanded  by  plaintiff's 
counsel. 

3.  The  trial  court  found,  among  other  facts,  that  the  writ- 
ten instrument,  made  a  part  of  the  findings,  was  the  result  of 
negotiations  conducted  by  Mr.  Tarbox  with  defendant  Olson, 
and  that  both  husband  and  wife — defendants  Tarbox  — 
knew  that  plaintiff  was  performing  the  work  in  question  dur- 
ing its  progress,  and  that  neither  made  objection.  While  the 
writing  was  invalid  as  a  contract  to  convey  real  property,  it 
was  properly  received  in  evidence,  as  tending  to  establish  the 
plaintiff's  contention  that  his  work  was  done  not  only  with 
the  knowledge  and  assent  of  Mrs.  Tarbox,  but  at  her  special 
instance.  Proof  that  she  knew  of  and  assented  to  the  per- 
formance of  the  labor,  and  that  she  requested  or  solicited  that 
it  be  done,  was  competent,  and  could  be  made,  undoubtedly, 
through  the  medium  of  a  written  contract,  which,  as  to  her, 
was  invalid  and  non-enforceable  as  a  contract  to  convey. 
That  a  married  woman  may  authorize  or  contract  for  the 
erection  of  a  building  upon  her  separate  estate,  and  thereby 
render  it  subject  to  the  lien  of  a  mechanic  or  material-man, 
notwithstanding  her  coverture,  has  been  the  law  of  this  state 
for  many  years:  Tattle  v.  Howe,  14  Minn.  145;  100  Am.  Doc. 
205.     And  that  the  plaintiff's  work  was  performed  ui  der  a 
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contract  with  a  vendee  who  held  nothing  but  an  invalid 
agreement  with  his  vendor,  the  same  having  been  performed 
with  the  assent  and  knowledge  and  at  the  instance  of  the 
vendor,  cannot  be  allowed  to  affect  the  mechanic's  right  to  a 
lien:  See  Little  v.  Willford,  31  Minn.  173. 

The  case,  then,  is  one  wherein  a  married  woman  has  en- 
tered into  an  invalid  and  non-enforceable  contract,  as  to  herself, 
for  the  sale  of  real  property,  but  in  which  she  has  required  of 
the  vendee  the  erection  of  a  building  upon  the  property.  Be- 
cause of  the  requirement,  the  vendee  has  made  a  contract  with 
this  plaintifif  which  the  vendor  herself  could  have  entered 
into  or  authorized,  and  thereby  have  subjected  her  estate  to 
the  lien  demanded  herein.  With  her  knowledge  and  assent, 
and  that  of  her  husband,  the  plaintiff  built  a  stone  wall  upon 
the  bargained  premises,  on  which  all  interested  parties  sup- 
posed and  intended  a  superstructure  should  be  placed,  as  had 
been  agreed  upon  by  express  terms  in  the  invalid  contract. 
He  is  now  attempting  to  enforce  a  lien  claim  upon  the  prop- 
erty as  against  the  interest  of  one  who,  although  pretending 
and  probably  intending  to  enter  into  a  valid  executory  con- 
tract of  sale  of  the  character  specially  provided  for  and  regu- 
lated by  section  four  (4),  —  under  which  the  plaintifif  would 
have  had  a  right  of  lien  upon  the  forfeiture  or  surrender  of 
the  contract  had  it  been  valid,  —  has  failed  or  omitted  so  to 
do.  His  right  to  assert  the  lien  is  therefore  dependent  upon 
some  other  provision  of  the  law,  if  it  exists.  On  reading 
chapter  two  hundred  (200)  it  will  be  noticed  that  there  has 
been  a  slight  change  in  the  phraseology  of  the  sections  which, 
generally  speaking,  confer  the  right  of  lien.  Instead  of  mak- 
ing the  right  to  depend  upon  a  contract  or  agreement  with 
the  owner,  as  has  been  the  case  heretofore  under  the  statutes, 
the  right  has  been  given  and  conferred,  by  the  terms  of  the 
new  law,  whenever  labor  has  been  performed  or  materials 
have  been  furnished  by  virtue  of  a  contract  with  or  at  the  in- 
stance of  the  owner.  Save  as  to  this  change,  and  the  intro- 
duction of  section  four  (4)  — a  new  feature  of  the  lien  law, 
and  which  has  been  construed  in  Nolanderv.  Burns,  iS  Minn. 
13  (just  decided) — and  of  section  five  (5),  —  another  new 
feature  in  this  state,  in  which  it  is  provided,  in  eflfect,  among 
other  things,  that  every  building  erected  upon  land,  with  the 
knowledge  of  the  owner  thereof,  shall  be  held  to  have  been 
erected  at  the  instance  of  such  owner, —  the  section  not  apply- 
ing, however,  to  such  vendors  as  are  mentioned  in  section  four 
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(4), —  so  as  to  subject  his  interest  in  the  land  to  a  lien  unless 
he  give  notice  to  the  contrary,  —  the  law  of  1889  is  substan- 
tially that  which  preceded  it  (Gen.  Stats.  1878,  c.  90),  and 
under  which  the  case  of  Hill  v.  Gill,  40  Minn.  441,  was  decided. 
As  before  stated,  section  four  (4)  has  no  application  here,  and 
"we  fail  to  see  why  we  need  to  construe  or  apply  any  of  the 
provisions  of  section  five  (5).  It  is  not  a  case  where  work 
and  labor  have  been  performed  or  materials  furnished  with 
the  mere  knowledge  of  the  owner'of  the  land,  in  which  case, 
and  by  reason  of  this  knowledge  alone,  the  statute  declares 
that  such  work  and  such  materials  shall  be  held  to  have  been 
done  and  furnished  at  his  instance,  —  that  is,  on  his  applica- 
tion, or  at  his  solicitation, —  but  it  is  a  case  wherein  it  clearly 
appears  that  the  lien  claimant  has  acted  with  the  assent  of 
the  land-owner,  she  having  full  knowledge  of  his  acts  as  they 
were  performed.  His  work  was  done  and  his  materials  fur- 
nished in  order  that  one  with  whom  she  had  agreed  and  at-, 
tempted  to  contract  might  comply  with  a  condition  of  the 
supposed  contract  imposed  by  her.  Her  authority  for  mak- 
ing ihe  improvement,  and  consent  that  the  work  be  done  and 
the  materials  be  furnished,  that  her  property  might  be  bene- 
fited, is  so  obvious  that,  independently  of  section  five  (5),  the 
plaintifi''8  lien  claim  must  be  held  enforceable,  under  section 
one  (1),  as  against  her  interest  in  the  premises. 

It  is  contended  that  plaintiff's  lien  statement  was  insuflB- 
cient,  in  that  it  did  not  correctly  state  the  date  upon  which 
the  work  was  completed,  which  was,  in  fact,  on  May  26th. 
This  date  was  fixed  as  on  June  1st  in  the  statement,  which 
was  filed  within  sixty  days  from  the  day  on  which  the  last 
item  of  work  was  performed.  No  such  hypercritical  objection 
as  this  can  be  allowed  to  stand  in  the  way  of  the  establish- 
ment of  a  claim  under  a  remedial  statute,  in  which  an  effort 
eeems  to  have  been  made  to  render  captious  objections  and 
strict  technicalities  unavailing  as  instruments  for  defeating 
its  purposes.  The  variance  as  to  dates  between  the  lien  state- 
ment and  the  proof  was  clearly  immaterial. 

Finally,  the  appellants  urge  that  their  so  called  "second 
defense  "  should  have  been  sustained,  and  the  action  dis- 
missed, because  of  the  pendency  of  another  action,  previously 
commenced,  to  foreclose  the  same  lien. 

Conceding,  without  deciding,  that  a  second  action  could 
not  have  been  brought  pending  an  appeal  in  which  a  super- 
sedeas bond  bad  been  filed,  it  may  be  said  that  it  nowhere 
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appears  in  the  record  that  prior  to  the  bringing  of  this  action 
an  appeal  had  been  perfected,  or  a  bond  filed  in  the  other. 
The  allegations,  at  best,  are,  that  prior  to  the  entry  of  any 
judgment  of  dismissal,  these  appellants  filed  a  bond,  and  per- 
fected their  appeal.  The  answer  is  scant  in  its  averments, 
and  lacks  precision  as  to  when  these  steps  were  taken.  The 
former  action  could  have  been  effectually  dismissed  and 
ended,  so  far  as  plaintiflC's  right  was  concerned  to  commence 
anew,  without  an  entry  of  judgment:  Page  v.  Mitchell^  37  Minn. 
368;  Nichols  v.  State  Bank,  45  Minn.  102.  If  this  was  the 
real  situation  when  he  began  the  present  action,  the  facts 
could  not  have  been  interposed  as  a  plea  in  abatement,  be- 
cause, to  render  a  plea  of  this  kind  good,  it  is  essential  to  aver 
at  least  that  the  appeal  was  taken  and  the  supersedeas  filed 
prior  to  the  commencement  of  the  present  suit:  Jenkins  v. 
Pepoon,  2  Johns.  Cas.  312;  Hailman  v.  Buckmaster,  8  111.  498. 
It  is  obvious  that  the  taking  of  an  appeal  and  the  filing  of  a 
supersedeas  bond  by  these  defendants  subsequently  to  the 
commencement  of  this  action  could  not  be  allowed  to  relate 
back  so  as  to  absolutely  deprive  the  plaintiff  of  a  right  which 
was  his,  and  had  been  properly  exercised,  or  so  as  to  annul 
and  defeat  proceedings  taken  at  a  proper  time:  See  Woolfolk 
V.  Bruns,  45  Minn.  96. 

Order  affirmed.  

Mechanic's  Lien.  —  Married  Woman's  Sepakate  Property  is  subject 
to  a  mechanic's  liea,  although  the  contract  was  made  with  her  husband  alone, 
if  she  is  cognizant  of  the  progress  of  the  work,  and  consents  to  its  being 
done:  Bodey  v.  Thackara,  143  Pa.  St.  171;  24  Am.  St.  Rep.  526;  Sevan  v. 
Thackara,  143  Pa.  St.  182;  24  Am.  St.  Rep.  .^29;  contra,  Flannery  v.  Rohr- 
mayer,  46  Conn.  558;  33  Am.  Rep.  36;  Lauer  v.  Bandow,  43  Wis.  556;  23 
Am.  Rep.  571.  The  basis  of  the  liability,  where  it  is  admitted,  is  the  agency 
of  the  husband,  which  is  presumed  from  the  subsequent  acts  of  the  wife 
ratifying  his  arrangements:  Bradford  v.  Peterson,  30  Neb.  96;  Howell  v. 
Hathaway,  28  Neb.  807.  In  North  Carolina  the  separate  estate  of  a  married 
woman  cannot  be  subjected  to  the  satisfaction  of  a  lieu  for  improvements 
thereon,  although  the  improvements  were  made  with  her  knowledge,  unless 
the  contract  on  which  the  lien  is  based  was  executed  in  the  manner  pre« 
•cribed  by  law:  Thompson  v.  Taylor,  110  N.  C.  70;  Weir  v.  Pa^je,  109  N.  C. 
220.  In  Kentucky  the  contract  must  be  sigued  by  the  wife,  to  make  her 
liable:  Passmore  v.  Eastin,  90  Ky.  380.  For  a  case  ia  which  the  evidence 
was  held  to  be  insufficient  to  show  the  wife's  knowledge  of  the  contract,  or 
the  agency  of  the  husband,  see  Cattell  v.  Fergtutoti,  3  Wash.  541.  Evidence 
that  the  wife  saw  and  conversed  about  the  work  is  competent:  McCarthy 
V.  Caldvjell,  43  Minn.  442.  As  to  the  averments  necessary  in  a  mechanic's 
lien  filed  on  a  wife's  separate  property,  see  Shryock  v.  Buckman,  121  Pa.  St. 
248;  Kelly  v.  McGehee,  137  Pa.  St.  443. 
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WooDHAM  V.  First  National  Bank. 

[18  Minnesota,  67.] 
Fixtures,  as  between  a  MoRTaAaoa  and  Mortoaoee. — A  counter  and 
back  bar,  the  one  fastened  to  the  floor  and  the  other  to  the  wall  hy 
naila  and  screws,  in  a  building  used  as  a  saloon,  are  part  of  the  realty,  and 
pass  as  such  on  the  foreclosure  of  a  mortgage. 

Wilkinson  and  0*Brien,  for  the  appellant. 
A.  A.  Miller,  for  the  respondent. 

Mitchell,  J.  A,  Mrs.  Beaupre  owned  a  lot  and  building 
which  she  and  her  husband  used  and  occupied  as  a  hotel 
and  salooru  In  the  room  used  as  a  saloon  was  a  bar  consist- 
ing of  a  counter  and  "  back  bar,"  the  one  fastened  to  the  floor 
and  the  other  to  the  wall  of  the  building  by  nails  and  screws. 
The  Beaupres  mortgaged  the  realty  to  one  Bush.  The  mort- 
gage was  foreclosed,  and  the  property  bid  in  at  the  mortgage 
Bale  by  Bush,  who  became  the  owner  in  fee,  and  subsequently 
conveyed  to  defendant.  After  Bush  had  acquired  title  under 
the  foreclosure,  Beaupre  executed  to  plaintiflF  a  bill  of  sale  of 
all  the  furniture  and  saloon-fixtures  in  tlie  building.  Plain- 
tiff claims  the  bar  under  this  bill  of  sale.  The  defendant 
claims  it  under  his  deed.  The  only  question  is,  whether,  upon 
the  above  facts,  the  bar  was,  as  between  these  parties  or  those 
under  whom  they  claim,  personal  property,  or  a  part  of  the 
realty,  which  passed  by  the  mortgage  from  the  Beaupres  to 
Bush.  The  general  rule  as  to  fixtures  between  vendor  and 
vendee,  mortgagor  and  mortgagee,  is,  that  all  annexations  to 
the  realty  pass  by  the  deed  or  mortgage,  unless  excepted  in 
express  terms  from  the  conveyance.  In  view  of  the  use  to 
which  the  building  was  put,  the  accessory  character  of  the 
bar  to  that  use,  and  the  fact  that  it  was  actually  physically 
attached  to  the  building,  we  have  no  doubt  that  it  was,  as  be- 
tween the  mortgagor  and  mortgagee,  a  part  of  the  realty,  and 
passed  by  the  mortgage.  There  is  nothing  in  the  point  that 
the  parties  treated  it  as  personal  property.  There  is  no  ma- 
terial evidence  to  that  effect.  The  only  thing  in  the  least 
tending  to  prove  any  such  thing  was  an  act  on  part  of  de- 
fendant's cashier  in  the  nature  of  an  admission,  made  long 
after  all  these  transfers,  which  could  not  a£feot  the  property 
rights,  already  fixed,  of  either  party. 

Order  affirmed. 
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Fixtures  as  between  Mortgagor  and  Mortgagee. — Whatever  is 
placed  ill  a  building  subject  to  a  mortgage,  to  carry  out  the  purpose  for  which 
it  was  erected,  and  permanently  to  increase  its  value  for  occupation  or  use, 
although  it  may  be  removed  without  injury  to  itself  or  the  building,  becomes 
part  of  the  realty:  Hopewell  Mills  v,  Taunton  Sav.  Bank,  150  Mass.  519;  15 
Am.  St.  Rep.  235.  As  to  tests  for  determining  what  are  fixtures,  see  note 
to  Lavenson  v.  Standard  Soap  Co.,  13  Am.  St.  Rep.  153;  note  to  Roseville 
etc.  Min.  Co.  v.  Toioa  etc.  Min.  Co.,  22  Am.  St.  Rep.  376.  See  also  Hill  v. 
Mundy,  89  Ky.  36;  Padgett  v.  Cleveland,  33  S.  C.  339.  Monographic  notes 
<•  i  fixtures  will  be  found  appended  to  Hunt  v.  MuUanphy,  14  Am.  Dec.  303; 
Gray  v.  Holdship,  17  Am.  Dec.  686-696;  and  Ottumwa  Woollen  Mill  Co.  r. 
Uawley,  24  Am.  Rep.  726-732. 


Dewey  u  W.  B.  Clark  Investment  Company. 

[48  Minnesota,  ISO.] 

GtJARANTY.  —One  Who  Guarantees  the  Collection  ov  a  Promissory 
Note  agrees  to  pay  the  debt  in  case  it  cannot  be  collected  out  of  the 
principal  debtor  by  the  exercise  of  due  and  reasonable  diligence,  and 
this  is  usually  a  resort  to  the  ordinary  course  of  the  law,  consisting  of 
obtaining  judgment,  issuing  execution,  and  having  it  returned  unsatisfied. 

Guarantt  of  Collection  of  Notes  Secured  by  Mortgage. — If  the 
holder  of  a  note  secured  by  a  mortgage  sells  it,  guaranteeing  its  collec- 
tion, and  at  the  satne  time  assigning  the  mortgage  to  the  purchaser,  the 
latter  cannot  maintain  an  action  upon  the  guaranty  until  he  has  resorted 
to  the  mortgage,  where  it  is  conceded  to  be  adequate  security  for  the  debt. 

Action  upon  a  contract  of  guaranty  made  by  the  defendants 
at  the  time  of  selling  and  assigning  a  note,  which  contract  was 
as  follows:  "For  value  received,  we  hereby  guarantee  the  col- 
lection of  the  within  principal  note,  and  of  the  interest  notes 
thereto  attached."  Judgment  in  favor  of  the  defendants; 
plaintiff  appealed. 

Fred  W,  Reed,  for  the  appellant. 

Cohh  and  Wheelwright,  for  the  respondent. 

Mitchell,  J.  One  Paulson  executed  a  promissory  note  to 
one  Penney,  and  at  the  same  time  executed  to  him  a  mort- 
gage on  certain  real  estate  to  secure  its  payment.  Penney 
was  the  secretary  of  the  defendant  company,  and  although 
the  fact  does  not  distinctly  appear,  and  probably  is  not  ma- 
terial, we  infer  that  the  note  and  mortgage,  although  taken  in 
the  name  of  Penney  for  convenience,  were  in  fact  the  property 
of  the  defendant.  Subsequently,  and  before  the  maturity  of 
the  note,  the  defendant  sold  it  to  the  plaintiff,  guaranteeing  its 
collection,  and  at  the  same  time,  and  as  part  of  the  same  trans- 
action, sold  and  transferred   to  plaintiff  the  mortgage,  and 
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caused  Penney  to  execute  to  him  the  proper  instrument  of 
assignment,  Paulson,  the  maker,  is  utterly  insolvent,  but  the 
plaintiff  has  never  resorted  to  the  mortgage  security,  or  at- 
tempted in  any  manner  to  collect  the  note  out  of  it,  although 
it  is  sufficient  to  pay  the  debt.  A  demurrer  to  an  answer  set- 
ting up  these  facts  as  a  defense  to  an  action  brought  on  the 
guaranty  presents  the  question  whether,  upon  the  facts  stated, 
defendant's  contract  of  guaranty  is  conditioned  upon  plain- 
tiff's first  resorting  to  and  exhausting  the  mortgage  security. 
The  first  step  towards  ascertaining  defendant's  liability  is  to 
determine  the  meaning  of  a  contract  guaranteeing  collection. 
The  whole  law  on  this  subject,  stated  generally,  is,  that  the 
guarantor  agrees  to  pay  the  debt  in  case  it  cannot  be  collected 
out  of  the  principal  debtor  by  the  exercise  of  due  or  reasonable 
diligence.  The  condition  of  the  guarantor's  liability  is  the 
exercise  of  this  degree  of  diligence  on  part  of  the  creditor,  and 
his  inability  thereby  to  collect  the  debt,  and  the  corresponding 
duty  of  the  creditor  is  to  exercise  such  diligence  before  resort- 
ing to  the  guaranty.  Courts,  in  attempting  to  give  a  fixed 
and  inflexible  meaning  to  a  terra  which  is  in  its  nature  in- 
capable of  it,  have  sometimes  defined  "  due  or  reasonable  dili- 
gence," in  such  cases,  as  a  resort  to  "  the  ordinary  course  of  the 
law,"  which,  in  turn,  they  have  defined  as  obtaining  judgment, 
issuing  an  execution,  and  its  return  unsatisfied.  An  illustra- 
tion of  this  is  found  in  Stone  v.  Rockefeller^  29  Ohio  St.  625, 
cited  by  plain tiflf. 

As  an  almost  necessary  result  of  such  definitions,  some 
courts  have  held,  on  the  one  hand,  that  due  diligence  requires 
the  creditor  to  first  prosecute  an  action  against  the  principal 
debtor  to  judgment  with  a  return  nulla  6ona,  although  it  is 
absolutely  certain,  in  advance,  that  this  will  be  fruitless,  and 
on  the  other  hand,  that  this  is  all  that  due  diligence  requires, 
and  that  the  creditor  is  not  required,  also,  to  resort  to  mort- 
gage or  other  collateral  securities,  although  they  may  be  in 
all  respects  ample  and  available.  In  view  of  the  fact  that 
the  end  to  be  attained  is  the  collection  of  the  debt,  the  con- 
sistency of  such  rulings,  or  why  due  or  reasonable  diligence 
should  necessarily  be  limited  in  all  cases  to  the  prosecution 
of  a  personal  action  against  the  debtor,  is  not  entirely  ap- 
parent. But  without  deciding  what  the  rule  is,  where  the 
mortgage  security  was  given  by  the  debtor  directly  to  the 
creditor,  and  not  furnished  by  the  guarantor,  we  think  that, 
upon  both  principle  and  authority,  it  must  be  held  that  where 
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a  party  holding  a  note  secured  by  mortgage  sells  the  note, 
guaranteeing  its  collection,  and  at  the  same  time,  and  as  part 
of  the  same  transaction,  assigns  the  mortgage,  thereby  fur- 
nishing the  purchaser  the  means  of  obtaining  payment,  in 
whole  or  in  part,  the  plain  import  of  the  guarantor's  contract 
is  that  he  will  pay  the  debt,  provided,  on  due  diligence,  it 
cannot  be  collected  out  of  the  debtor  or  out  of  the  mortgage. 
Construed  in  the  light  of  the  facts,  this  must  have  been  the 
understanding  of  the  parties.  A  person  guaranteeing  such  a 
debt,  and  assigning  the  mortgage  with  it,  must  have  contem- 
plated a  collection  by  means  of  the  mortgage,  and  that  he 
would  not  be  looked  to  until  the  creditor  had  resorted  to  that, 
if  available:  Barman  v.  Carhartt,  10  Mich.  338;  Johnson  v. 
Shepard,  35  Mich.  115;  Borden  v.  Gilbert,  13  Wis.  670;  Brain- 
ard  V.  Reynolds,  36  Vt.  614.  We  have  found  no  case  to  the 
contrary,  except  Day  v.  Elmore,  4  Wis.  190,  which  is  silently 
overruled  in  Borden  v.  Gilbert,  13  Wis.  670.  Jones  v.  Ashford, 
79  N.  C.  172,  is  really  not  an  authority;  for  in  that  case  the 
purchaser  positively  refused  to  take  an  assignment  of  the  note 
and  mortgage,  saying  that  he  preferred  the  guaranty  alone, 
and  no  formal  assignment  of  the  mortgage  was  ever  made. 
Cases  of  sureties  and  guaranties  of  payment  are,  of  course,  not 
in  point. 

Order  affirmed.  

Guaranty  ov  Collection  is  an  undertaking  by  the  guarantor  that  a  debt 
will  be  paid,  if  proper  measures  to  collect  it  are  taken  within  a  reasonable 
time  after  it  becomes  payable:  Oraig  v.  Parkis,  40  N.  Y.  181;  100  Am.  Dec. 
469;  and  that  the  payee  shall  diligently  prosecute  the  maker  without  success: 
Jenkins  v.  Wilkinson,  107  N.  0.  707;  22  Am.  St.  Rep.  911;  Tobin  Cannimj  Co. 
V.  Fraser,  81  Tex.  407.  It  cannot  be  enforced  until  legal  proceedings  to  col. 
lect  have  been  instituted  and  proved  ineffectual,  although  the  principal  may 
have  been  insolvent:  Bosnian  v.  Akeley,  39  Mich.  710;  33  Am.  Rep.  447. 
Contra^  Brackelt  v.  Bich,  23  Minn.  485;  23  Am.  Rep.  703.  The  distinctioo 
between  guaranty  of  payment  and  guaranty  of  collection  is,  that  the  former 
is  an  absolute  unconditional  undertaking  on  the  part  of  the  guarantor  that 
the  maker  will  pay  the  note,  while  the  latter  is  an  undertaking  to  pay,  if 
payment  cannot,  by  reasonable  diligence,  be  obtained  from  the  principal 
debtor:  Coiolea  v.  Peck,  55  Conn.  251;  3  Am.  St.  Rep.  44,  and  note.  In  an 
action  on  a  guaranty  of  payment,  indorsed  on  a  non-negotiable  instrument, 
it  is  not  necessary,  in  order  to  fix  the  guarantor's  liability,  to  prove  demand 
of  payment  from  the  principal  debtor,  and  notice  to  the  guarantor  of  non- 
payment, nor  the  use  of  due  diligence  in  pursuing  the  principal  by  legal 
process:  Carroll  County  Sav.  Bank  v.  Strother,  28  S.  C.  504,  in  which  case 
there  is  a  full  review  of  authorities;  Hungerford  r.  O'Brien,  37  Minn.  306. 
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Willis  v.  Mabon. 

[48  Minnesota,  140.] 

Constitutional  Liabilit?  —  Corporatb  Liability  of  Stoc!KHOI.dsb.  — 
Uader  a  provisioa  of  a  state  coustitutioa  declaring  that  each  stockholder 
in  a  corporation  shall  be  liable  to  the  amount  of  the  stock  held  by  him, 
each  ia  liable  for  corporate  debts,  in  addition  to  the  risk  of  losing  the 
amount  of  his  stock,  though  he  has  paid  therefor  in  fulL 

Constitutional  Law  —  Corporate  Liability  of  Stockholder,  Provis- 
ion CONCERNING,  IS  Self-bxecutinq.  — The  clause  in  the  state  consti- 
tution of  Minnesota  declaring  that  each  stockholder  shall  be  liable  for 
the  debts  of  the  corporation  to  the  amount  of  the  stock  held  by  him  is 
self-executing. 

Constitutional  Law.  —  A  Provision  of  a  State  Constitution  must  bk 
Keqarded  as  Self-exkcutinq,  if  the  nature  and  extent  of  the  right 
conferred  and  the  liability  imposed  are  fixed  by  the  constitution  itself, 
80  that  they  can  be  determined  by  an  examination  and  construction  oi 
its  terms,  and  there  is  no  language  indicating  that  the  subject  is  referred 
to  the  lecrislature  for  action. 

Statutory  Remedies.  —  Every  statute  made  against  an  injury,  mischief,  or 
grievance  impliedly  gives  a  remedy  for  it;  if  no  remedy  is  expressly 
given,  the  party  has  an  actipn  upon  the  statute. 

Constitutional  Law  —  Remedies.  ^  If  a  State  Constitution  Declares 
that  a  Liability  shall  Exist  in  certain  specified  circumstances,  an 
action  may  be  maintained  to  enforce  such  liability,  without  there  being 
any  legislation  upon  the  subject  Otherwise  the  legislature,  by  its  in- 
action, might  deprive  the  parties  of  rights  guaranteed  to  them  by  the 
constitution. 

Constitutional  Law.  —  Subject  of  an  Act  is  Sufficiently  Expressed 
in  its  title  when  it  is  to  amend  a  pre-existing  act,  the  title  of  which  is 
recited  verbatim  in  the  title  of  such  amendatory  act,  but  without  men- 
tioning the  year  of  its  enactment. 

Insolvency  of  Corporation  —  Effect  on  Liability  of  Stockholders. 
—  If  a  corporation  is  adjudged  to  be  insolvent  upon  the  petition  of  its 
creditors,  and  a  receiver  is  appointed,  who  administers  its  assets  and  dis- 
tributes their  proceeds  among  those  creditors,  who  executed  releases  as 
required  by  statute,  such  releases  do  not  afiFect  the  personal  liability  of 
the  stockholders,  if  the  statute  declares  that  a  release  executed  there- 
under shall  not  operate  to  discharge  any  other  party  liable  as  surety, 
guarantor,  or  otherwise,  for  the  same  debt. 

Action  against  Mabon  and  others,  who  were  stockholders 
in  the  St.  Paul  Sanitation  Company,  a  business  corporation, 
to  enforce  their  personal  liability  under  section  10,  article  3, 
of  the  constitution  of  Minnesota,  declaring  that  "each  stock- 
holder in  any  corporation  (excepting  those  organized  for  the 
purpose  of  carrying  on  any  kind  of  manufacturing  or  mechan- 
ical business)  shall  be  liable  to  the  amount  of  stock  held  or 
owned  by  him."  The  defendants  in  their  answer  averred  that 
the  corporation  was  adjudged  insolvent,  July  17, 1889,  on  peti- 
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tion  of  its  creditors;  that  a  receiver  was  thereupon  appointed, 
who  converted  its  assets  into  money,  and  that  plaintiff  was  one 
of  the  creditors  who  proved  their  claims,  received  dividends, 
and  filed  releases.  To  this  answer  the  plaintiff  demurred,  and 
the  demurrer  being  suotained,  the  defendants  appealed. 

James  H.  Foote,  for  the  appellant. 

J.  C.  and  W.  H.  Michael^  for  the  respondent. 

Mitchell,  J.  1,  This  was  an  action  brought  by  a  creditor 
of  an  insolvent  corporation  to  recover  from  certain  of  its  stock- 
holders on  their  individual  liability  for  the  corporate  debts, 
under  what  is  commonly  called  "  the  double  liability  clause  " 
of  the  constitution,  which  provides  that  "  each  stockholder  in 
any  corporation  (excepting  those  organized  for  the  purpose  of 
carrying  on  any  kind  of  manufacturing  or  mechanical  busi- 
ness) shall  be  liable  to  the  amount  of  stock  held  or  owned  by 
him":  Art.  ten  (10),  sec.  three  (3).  The  principal  ques- 
tion in  the  case  is,  whether  this  provision  of  the  constitution 
is  self-executing,  or  whether  it  requires  legislation  to  carry 
it  into  effect.  The  same  question  is  also  involved  in  the  two 
cdiQQQ  oi  McKudck  V.  Seymour,  A^  Minn.  158,  172,  submitted 
at  a  later  day  of  the  present  term,  and  has  been  exhaustp 
ively  argued  in  both  cases.  Some  points  were  made  bycouQ^. 
sel  in  one  case  that  were  not  urged  in  the  other;  but  as  th« 
question  is  common  to  both  cases,  and  as  there  was  an  under- 
standing among  counsel  that  all  arguments  presented  in  either 
should  be  considered  in  both,  we  shall  endeavor  to  fully  de- 
termine the  question  in  the  present  opinion.  In  addition  to 
this  main  question,  counsel  for  the  appellants  in  the  first  case, 
infra,  urged  that  this  constitutional  provision  is  not  intended 
to  impose  any  "  double  liability  "  upon  stockholders,  but  sim- 
ply means  that  they  shall  be  bound  to  pay  for  their  stock  once 
its  "face  amount,"  any  device  or  agreement  to  the  contrary 
notwithstanding,  and  that,  having  once  paid  for  their  stock 
in  full,  they  are  not  further  liable.  Except  for  the  eminence 
of  the  counsel  who  have  advanced  this  view,  we  would  not 
deem  it  entitled  to  serious  consideration.  While  no  fixed  form 
of  words  has  been  adopted  to  express  the  idea,  yet  provisions 
couched  in  more  or  less  similar  language  have  been  fre- 
quently incorporated  into  constitutions  and  statutes,  and  have 
been  uniformly  understood  and  construed  as  providitig  for 
an  individual  liability  of  stockholders  for  corporate  debts, 
in  addition  to  this  risk  of  losing  the  amount  of  their  stock. 


828  Willis  v.  Mabon.  [Minn. 

This  is  the  meaning  which  has  been  invariably  attached  to 
this  provision  of  our  constitution.  It  is  the  one  attributed 
to  it  by  this  court  in  numerous  cases,  although  never  in  the 
form  of  a  direct  and  authoritative  decision;  and  we  do  not 
believe  that  the  construction  now  sought  to  be  placed  upon 
it  ever  occurred  to,  or  was  ever  advanced  by,  any  one,  until 
suggested  by  counsel  in  the  present  case.  Any  such  con- 
struction would  render  the  provision  meaningless  and  use- 
less, for  all  that  would  be  accomplished  by  it  was  already 
fully  covered  by  the  law.  If  a  person  had  subscribed  for 
stock,  and  had  not  paid  for  it  the  amount  agreed,  of  course  he 
was  liable  to  the  corporation,  and,  through  it,  to  its  creditors; 
and  if  the  stock  had  been  issued  to  him  as  paid-up  stock,  when 
not  in  fact  paid  for,  under  such  circumstances  as  to  operate 
as  a  fraud  upon  creditors,  he  was,  upon  well-settled  principles, 
liable  to  them  as  for  unpaid  stock  subscriptions.  The  con- 
struction contended  for  would  give  the  public  no  security  be- 
yond what  they  already  had  under  the  existing  law.  Its 
absurdity  is  rendered  apparent  when  considered  in  connection 
with  the  amendment  of  November  5,  1872,  inclosed  in  paren- 
theses; for  then  the  whole  section  would  mean,  that  while  the 
stockholders  in  all  other  corporations  should  be  liable  to  pay 
once  for  their  stock  at  its  face  amount,  yet  stockholders  in 
manufacturing  corporations  need  not  be  required  to  do  so. 
The  obvious  intention  of  the  provision  was  to  add  to  the  ordi- 
nary liability  of  a  corporation  for  its  debts  the  individual 
liability  of  the  stockholders,  to  a  limited  amount,  and  that 
the  measure  of  that  liability  should  be  a  sum  equal  to  the 
amount  of  stock  owned  or  held  by  them.  This  stock  is  not 
the  subject  of  the  liability,  but  the  measure  of  it;  in  other 
words,  the  stockholders  are  liable,  not  for  the  stock,  but,  in 
addition  thereto,  for  a  sum  measured  by  the  amount  of  the 
stock. 

2.  This  brings  us  to  the  main  question,  viz.,  whether  this 
provision  of  the  constitution  is  self-executing.  That  such  has 
been  the  general  understanding  of  the  bench,  bar,  and  busi- 
ness men  in  this  state  is  conceded.  This  court  has,  in  a  long 
line  of  cases,  assumed  that  such  was  the  fact:  Dodge  v.  Min- 
nesota Plastic  Slate  Roofing  Co.,  16  Minn.  368;  Allen  v.  Walsh, 
25  Minn.  543;  State  v.  Minnesota  Thresher  Mfg.  Co.,  40  Minn. 
213;  Mohr  v.  Minnesota  Elevator  Co.,  40  Minn.  343;  Arthur  v. 
Willius,  44  Minn.  409;  Densmore  v.  Shepard,  46  Minn.  54. 
And,  80  far  as  we  are  aware,  the  correctness  of  this  view  ha* 
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never  been  questioned  or  doubted  in  any  court,  until  one  of 
the  counsel  in  this  case  interposed  a  brief  in  Arthur  v.  Williu8, 
44  Minn.  409,  in  which  he  took  the  position  for  which  he 
now  contends.  Of  course  it  is  true,  as  counsel  suggests,  that 
this  court  has  never  before  been  called  on  to  decide  the 
question,  and  that  mere  assumption  on  the  part  of  either 
bench  or  bar  does  not  make  a  thing  law;  but,  on  the  other 
hand,  it  is  also  true  that  a  construction  which  has  for  a  third 
of  a  century  been  accepted  by  every  one  as  so  obviously  cor- 
rect as  never  to  have  been  questioned  or  doubted  is  much 
more  likely  to  be  right  than  a  newly  discovered  one,  suggested 
at  this  late  day  by  the  emergencies  of  present  litigation.  The 
fact  that  no  such  view  ever  before  suggested  itself  to  the  minds 
of  court  or  counsel  in  the  numerous  cases  where  the  point 
might  have  been  made,  and  where  it  was  to  the  interest  of 
counsel  on  one  side  or  the  other  to  make  it,  certainly  raises  a 
strong  presumption  against  it.  Moreover,  as  the  generally 
accepted  view  has  doubtless  long  been  the  basis  of  the  credit 
of  corporations,  it  ought  not  now  to  be  disturbed,  unless  clearly 
wrong.  But  if  the  question  was  entirely  one  of  first  impres- 
sion, we  have  no  doubt  as  to  how  it  should  be  determined. 
A  constitution  is  but  a  higher  form  of  statutory  law,  and  it 
is  entirely  competent  for  the  people,  if  they  so  desire,  to  incor- 
porate into  it  self-executing  enactments.  These  are  much 
more  common  than  formerly,  the  object  being  to  put  it  beyond 
the  power  of  the  legislature  to  render  them  nugatory  by  refus- 
ing to  enact  legislation  to  carry  them  into  effect.  Prohibitory 
provisions  in  a  constitution  are  usually  self-executing  to  the 
extent  that  anything  done  in  violation  of  them  is  void.  But 
instances  of  affirmative  self-executing  provisions  are  numerous 
in  almost  every  modern  constitution.  For  instances  of  this, 
see  State  v.  Weston,  4  Neb.  216;  Thomas  v.  Owens,  4  Md.  189; 
Reynolds  v.  Taylor,  43  Ala.  420;  Miller  v.  Marx,  55  Ala.  822; 
People  V.  Hoge,  55  Cal.  612. 

Without  stopping  to  specify,  it  will  be  found,  on  examina- 
tion, that  our  own  constitution  abounds  in  provisions  that  are 
unquestionably  self-executing,  and  require  no  legislation  to 
put  them  into  operation.  The  question  in  every  case  is, 
whether  the  language  of  a  constitutional  provision  is  addressed 
to  the  courts  or  the  legislature,  —  does  it  indicate  that  it  was 
intended  as  a  present  enactment,  complete  in  itself  as  defini- 
tive legislation?  or  does  it  contemplate  subsequent  legishition 
to  carry  it  into  effect?     This  is  to  be  determined  from  a  con- 
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sideration,  both  of  the  language  used  and  of  the  intrinsic  na- 
ture of  the  provision  itself.  If  the  nature  and  extent  of  the 
right  conferred  and  of  the  liability  imposed  is  fixed  by  the 
provision  itself,  so  that  they  can  be  determined  by  the  exam- 
ination and  construction  of  its  own  terms,  and  there  is  no 
language  used  indicating  that  the  subject  is  referred  to  the 
legislp.ture  for  action,  then  the  provision  should  be  construed 
as  self-executing,  and  its  language  as  addressed  to  the  courts. 
In  almost  every  case  cited  by  appellants  in  which  a  constitu- 
tional provision  has  been  held  not  self-executing,  it  will  be 
found  either  that  its  language  indicated  an  intention  that 
legislation  should  be  had  to  carry  it  into  effect,  or  that  the 
nature  of  the  provision  itself  was  such  as  to  render  such  legis- 
lation necessary. 

To  the  first  class  may  be  referred  the  provision  in  the  con- 
stitution of  Missouri  (quite  difierent  from  that  in  ours)  con- 
sidered in  the  case  of  Morley  v.  Thayer,  3  Fed.  Rep.  737, 
although  that  case  really  only  decided  that  the  plaintiff  could 
not  recover,  because  he  had  not  followed  the  remedy  provided 
by  statute.  To  the  same  class  belongs  the  case  of  Jerman  v. 
Benton,  79  Mo.  148,  although  it  seems  to  have  been  assumed, 
without  argument  or  consideration,  that  the  constitutional 
provision  there  considered  required  legislation  to  carry  it  into 
effect.  To  the  second  class  belongs  Bowie  v.  Lett,  24  La.  Ann. 
214,  in  which  it  was  held  that  a  constitutional  provision  that 
"all  lands  sold  in  pursuance  of  decrees  of  courts  shall  be 
divided  into  tracts  of  from  ten  to  fifty  acres  "  required  legis- 
lation to  carry  it  into  effect.  This  is  plain  from  the  very  na- 
ture of  the  provision.  It  furnishes  no  modus  operandi,  and 
does  not  provide  how  or  by  whom  the  land  was  to  be  divided, 
nor  determine  the  exact  size  of  the  tracts.  It  was  evidently 
a  mere  general  direction  to  the  legislature.  To  the  same  class 
may  be  referred  the  case  of  Missouri  etc.  R'y  Co.  v.  Texas  etc. 
R'y  Co.,  10  Fed.  Rep.  497,  involving  a  provision  in  the  con- 
stitution of  Texas  that  "  every  railroad  company  shall  have 
the  right  with  its  road  to  intersect,  connect  with,  or  cross  any 
other  railroad,"  although  all  that  was  decided  in  that  case 
was  that  the  defendant  railway  company  could  not,  on  its 
own  motion,  make  the  crossing  without  the  consent  of  the 
defendant,  or  without  resort  to  legal  proceedings  in  which  tha 
conditions  and  limitations  under  which  such  right  should  be 
exercised  should  be  judicially  fixed  and  determined.  Groves  v. 
Slaughter,  15  Pet.  449,  499,  cited  by  appellant,  perhaps  goes  fur- 
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ther  than  any  other  case  in  holding  a  constitutional  provision 
not  Belf-executing;  but  its  weight  as  an  authority  is  much 
weakened  from  the  facts  that  it  was  not  considered  by  a  full 
bench,  and  was  decided  by  a  divided  court,  Justice  Story 
being  one  of  the  dissenters.  Moreover,  it  seems  diflBcult  to 
reconcile  the  decision  in  that  case  with  the  rule  that  prohibi- 
tory constitutional  provisions  are  self-executing  to  the  extent 
that  anything  done  in  violation  of  them  is  void;  or  the  fur- 
ther rule,  which  that  court  has  always  professed  to  follow, 
that  it  would  adopt  the  construction  given  to  the  constitution 
and  laws  of  a  state,  not  conflicting  with  those  of  the  Union,  by 
the  highest  court  of  that  state. 

Of  all  the  cases  cited  by  appellant,  the  one  most  relied  on 
is  that  of  French  v.  Teschemacher,  24  Cal.  518.  The  constitu- 
tion of  California  provided:  "Sec.  32.  Dues  from  corpora- 
tions shall  be  secured  by  such  individual  liability  of  the 
corporators  and  other  means  as  may  be  prescribed  by  law." 
"Sec.  36.  Each  stockholder  of  a  corporation  or  joint-stock 
association  shall  be  individually  and  personally  liable  for  his 
proportion  of  all  its  debts  and  liabilities."  The  court  held 
that  section  thirty-six  (36)  was  not  self-executing.  But  the 
decision  was  mainly  based  upon  two  considerations.  The 
first  was,  that  while  this  section  provided  that  each  stock- 
holder should  be  liable  for  his  proportion  of  the  corporate 
debts,  yet  it  did  not  determine  what  that  proportion  should 
be,  nor  prescribe  any  rule  by  which  it  should  be  ascertained. 
The  second  was,  that  section  thirty-six  (36)  was  to  be  read  in 
connection  with  section  thirty-two  (32),  which  was  evidently 
addressed  to  the  legislature.  No  such  considerations  exist 
here,  and  hence  we  do  not  think  that  the  case  is  in  point. 
The  language  used  in  our  constitution  is  positive  and  manda- 
tory. There  is  nothing  in  it  indicative  of  an  intention  that 
ancillary  legislation  should  be  had  to  carry  it  into  effect; 
neither  is  there  anything  in  the  nature  of  the  liability  im- 
posed, such  as  to  render  any  such  legislation  necessary.  It 
is  in  the  form  of  a  present,  complete  enactment,  which,  al- 
though elliptical  in  form,  definitely  fixes  the  nature  and 
amount  of  the  liability,  and  to  whom  the  liability  is  incurred. 
As  remarked  in  Allen  v.  Walsh,  25  Minn.  543,  "it  declares 
the  creation  of  a  liability  to  the  extent  named  in  the  cases 
referred  to."  It  is  true  that  a  question  might  arise  as  to 
whether  it  is  the  person  who  holds  the  stock  when  a  debt  is 
contracted,  or  the  one  who  holds  it  when  the  action  is  brought, 
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or  any  one  who  held  it  at  any  time  while  the  debt  existed, 
that  is  liable.  But  this  is  a  mere  question  of  construction, 
which  would  exist  if  the  same  or  similar  language  were  used 
in  a  statute,  as  has  sometimes  been  the  case.  But  questions 
of  construction,  whether  of  a  constitution  or  a  statute,  are  for 
the  courts,  and  not  for  the  legislature.  In  fact,  all  the  criti- 
cisms of  the  appellant  upon  this  article  of  the  constitution 
refer  merely  to  supposed  obscurities  in  its  meaning,  or  doubts 
as  to  its  construction;  and  the  logic  of  his  argument  is,  that 
it  is  for  the  legislature  to  construe  it,  and  determine  its  true 
meaning.  According  to  his  view,  it  means  anything  or  noth- 
ing, according  as  the  legislature  see  fit  to  construe  it.  But 
the  people  meant  something  by  this  provision,  and  when  that 
meaning  is  judicially  determined  by  legitimate  rules  of  con- 
struction, it  is  as  obligatory  on  the  legislature  as  on  any  one 
else. 

Much  stress  is  laid  upon  the  fact  that  this  provision  con- 
tains no  remedy  for  enforcing  the  liabilit}',  as  indicating  that 
it  was  not  intended  to  be  self-executing.  We  fail  to  perceive 
any  force  whatever  in  this  line  of  argument.  The  maxim, 
Ubi  jus  ibi  remedium,  is  as  old  as  the  law  itself.  As  was  said 
by  Lord  Holt,  "If  a  man  has  a  right,  he  must  have  a  means 
to  vindicate  and  maintain  it,  and  a  remedy,  if  he  is  injured 
in  the  exercise  and  enjoyment  of  it;  and  indeed  it  is  a  vain 
thing  to  imagine  a  right  without  a  remedy,  for  want  of  right 
and  want  of  remedy  are  reciprocal."  The  maxim  referred  to 
gave  occasion  for  the  invention  of  that  form  of  action  called 
"an  action  on  the  case."  The  principle  adopted  by  the  courts 
accordingly  was,  that  the  novelty  of  the  particular  complaint 
in  an  action  on  the  case  was  no  objection,  provided  an  injury 
cognizable  by  law  be  shown  to  have  been  inflicted  on  the 
plaintiff.  Every  statute  made  against  an  injury,  mischief,  or 
grievance  impliedly  gives  a  remedy;  for  if  no  remedy  be  ex- 
pressly given,  a  party  has  his  action  upon  the  statute.  For 
example,  "if  a  penalty  be  given  by  statute,  but  no  action  for 
the  recovery  thereof  be  named,  an  action  of  debt  for  the  pen- 
alty will  lie":  2  Dwarris  on  Statutes,  677.  So  where  a  stat- 
ute requires  an  act  to  be  done  for  the  benefit  of  another,  or 
forbids  the  doing  of  an  act  which  may  be  to  his  injury,  though 
no  action  be  given  in  express  terms  by  the  statute  for  the 
omission  or  commission,  the  general  rule  of  law  is,  that  the 
party  injured  shall  have  an  action;  for  where  a  statute  gives 
a  right,  there,  although  in  express  terms  it  has  not  given  a 
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remedy,  the  remedy  which  by  law  is  properly  applicable  to 
that  right  follows  as  an  incident:  Ashby  v.  White,  2  Ld.  Raym. 
938.  Hence,  in  the  present  case,  it  was  not  necessary  that 
the  constitution  should  have  expressly  given  a  remedy  by 
which  a  creditor  of  the  corporation  might  enforce  the  liability 
of  a  stockholder.  If  it  in  fact  created  such  a  liability  of  the 
latter  in  favor  of  the  former,  there  would  not  be  the  least 
trouble  in  framing  a  proper  complaint  in  an  action  to  enforce 
it.  Of  course,  the  remedy  is  always  within  the  control  of  the 
legislature,  and  may  be  changed  as  they  see  it,  provided  only 
it  remains  adequate.  It  is  entirely  competent  for  them  to 
provide  a  new  and  statutory  remedy,  and  make  it  exclusive, 
if  they  see  fit.  An  inference  in  favor  of  appellant's  contention 
is  sought  to  be  drawn  from  the  history  of  this  provision  in  the 
constitutional  convention.  In  the  form  in  which  it  is  now 
found,  this  provision  was  the  one  adopted  by  the  Democratic 
wing  of  the  convention.  The  provision  first  adopted  was,  that 
"provision  shall  be  made  making  each  stockholder  individu- 
ally liable  to  the  amount  of  stock  held  or  owned  by  him." 
Counsel  say,  and  doubtless  correctly,  that  this  would  not  have 
been  self-executing,  as  its  language  was  directed  to  the  legis- 
lature, and  evidently  contemplated  legislation  to  carry  it  into 
effect.  In  this  form  it  was  adopted  by  the  committee  of  the 
whole,  and  then  referred  to  the  committee  on  phraseology  and 
revision,  who  reported  it  back  in  its  present  form  ("every 
stockholder  shall  be  liable,"  etc.),  when  it  was  adopted  by 
the  convention.  To  our  minds,  the  material  change  which 
that  committee  made  in  the  language  indicates  very  strongly 
that  the  purpose  of  the  change  was  to  put  the  provision  in  the 
form  of  a  self-executing  enactment,  and  thus  place  it  beyond 
the  power  of  the  legislature  to  defeat  the  object  sought  to  be 
accomplished. 

An  argument  is  also  sought  to  be  drawn  from  subsequent 
legislative  construction.  We  attach  little  or  no  importance  to 
this.  An  argument  either  way  might  be  made,  for  the  legis- 
lation upon  the  subject  of  the  individual  liability  of  stock- 
holders has  been  variable,  and  not  uniformly  consistent  either 
with  the  theory  that  the  constitution  itself  created  such  a  lia- 
bility, or  that  it  did  not.  Upon  the  theory  that  it  did,  it  must 
be  confessed  that  some  of  this  legislation  was  superfluous  and 
its  repeal  unavailing.  On  the  other  hand,  it  may  be  said 
that,  in  passing  Laws  1878,  chapter  56,  making  stockholders 
in  manufacturing  or  mechanical  corporations  liable  for  cor- 
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porate  debts  to  the  amount  of  stock  held  or  owned  by  them, 
the  legislature  must  have  assumed  that  the  constitution  itself 
created  such  a  liability  in  the  case  of  other  corporations,  for 
it  is  not  to  be  supposed  that  they  would  have  singled  out 
manufacturing  corporations  as  the  only  ones  where  such  a 
liability  should  exist.  Moreover,  the  legislature  in  submit- 
ting, and  the  people  in  adopting,  the  amendment  of  1872 
excepting  corporations  organized  for  a  manufacturing  or  me- 
chanical business  from  the  operation  of  article  ten  (10),  sec- 
tion three  (3),  of  the  constitution  must  have  supposed  that 
this  section  ex  propria  vigore  created  an  individual  liability 
on  the  part  of  stockholders,  for  otherwise  the  amendment  was 
useless  and  unnecessary,  unless  it  was  to  relieve  the  legisla- 
ture from  a  sort  of  moral  obligation  to  legislate  on  the  subject. 
3.  The  answer  in  this  case  alleges  that  in  July,  1889,  the 
defendant  corporation  was,  upon  petition  of  creditors  under 
the  insolvent  law  of  1881,  adjudged  insolvent,  and  a  receiver 
of  its  property  appointed  by  the  court,,  who  had  fully  admin- 
istered the  corporate  assets,  and  distributed  the  proceeds 
among  those  creditors  who  executed  releases  to  the  corpora- 
tion as  required  by  statute;  that  plaintiff,  in  January,  1890, 
executed  and  filed  such  a  release,  and  accepted  her  dividend 
from  the  receiver.  It  is  claimed,  under  the  doctrine  of  Mohr 
V.  Minnesota  Elevator  Co.,  40  Minn.  343,  that  this  release  of 
the  corporation  had  the  effect  of  also  releasing  the  stock- 
holders. The  plaintiff,  on  the  other  hand,  claims  that  the 
rule  of  that  case  was  changed  by  Laws  1889,  chapter  30,  en- 
titled "  An  act  to  amend  an  act  entitled  '  An  act  to  prevent 
debtors  from  giving  preference  to  creditors,  and  to  secure  the 
equal  distribution  of  the  property  of  debtors  among  their 
creditors,  and  for  the  release  of  debts  against  debtors' ";  section 
one  (1)  of  the  amendatory  act  providing  "that  the  release  of 
any  debtor  under  this  act  shall  not  operate  to  discharge  any 
other  party  liable  as  surety,  guarantor,  or  otherwise  for  the 
same  debt."  The  point  is  made  that  this  amendatory  act  is 
invalid,  because  the  subject  is  not  sufficiently  expressed  in  its 
title.  There  is  nothing  in  this.  It  recites  verbatim  the  title 
of  the  original  act,  which  sufficiently  expresses  the  subject  of 
that  act.  It  is  true  that  the  title  of  the  amendatory  act  does 
not  refer  to  the  chapter,  or  year  when  the  original  act  was 
passed,  but  this  is  unimportant,  especially  as  there  was  no 
other  act  of  the  same  title.  Similar  titles  have  been  invariably 
sustained  in  this  and  other  jurisdictions  having  the  same  con- 
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stitutional  provision.  The  title  of  this  act  is  not  materially 
diflferent  from  that  sustained  by  this  court  in  City  of  Winona 
V.  School  DisL,  40  Minn.  13;  12  Am.  St.  Rep.  687. 

It  is  further  claimed  that  the  amendment  is  inapplicable, 
because  its  terms  will  not  include  the  liability  of  stockholders 
for  corporate  debts;  the  argument  being,  that  where  words  of 
specific  import  are  followed  by  a  general  term,  the  general 
term  is  to  be  taken  to  apply  only  to  persons  or  things  ejusdem 
generis  with  the  specific  terms;  that  the  words  "  or  otherwise  " 
must  therefore  be  limited  to  those  whose  liability  for  the  debt 
is  of  the  same  kind  as  that  of  surety  or  guarantor;  and  that 
the  liability  of  a  stockholder  for  the  debts  of  a  corporation  is 
different  from  that  of  either  a  surety  or  a  guarantor,  and 
therefore  not  within  the  terms  of  the  act.  The  act  of  1889  was 
passed  about  two  weeks  after  the  decision  of  the  Mohr  case, 
and  the  proviso  referred  to  was  doubtless  enacted  for  the  very 
purpose  of  changing  the  rule  laid  down  in  that  case.  That  it 
had  that  effect  was  assumed  in  Tripp  v.  Northwestern  Nat. 
Bank,  41  Minn.  400,  decided  Aug.  12,  1889.  Even  under 
the  strict  doctrine  of  ejusdem  generis,  we  have  no  doubt  that 
the  term  "or  otherwise"  would  embrace  those  liable  as  stock- 
holders for  corporate  debts;  for  while  that  liability  is  sui 
generis,  yet  it  is  in  many  respects  sufficiently  analogous  to 
that  of  surety  or  guarantor  to  fall  within  the  same  general 
class.  But  the  doctrine  of  ejusdem  generis  is  but  a  rule  of  con- 
struction to  aid  in  ascertaining  the  meaning  of  the  legislature, 
and  does  not  warrant  a  court  in  confining  the  operation  of  a 
statute  within  narrower  limits  than  intended  by  the  law- 
makers. The  general  object  of  an  act  sometimes  requires 
that  the  final  general  term  shall  not  be  restricted  in  meaning 
by  its  more  specific  predecessors.  Thus  the  expression,  "any 
bond  or  other  specialty,"  has  been  held  to  comprehend  every 
kind  of  specialty,  including  a  statute.  The  evident  intention 
was,  that  this  amendment  should  embrace  all  cases  where  some 
one  else  was  liable,  in  whatever  capacity,  for  the  same  debt  with 
the  insolvent  debtor.  The  insolvency  proceedings  against  the 
corporation  were  instituted  and  its  discharge  granted  after  the 
passage  of  the  act  of  1889,  but  the  debt  for  which  plaintiff 
sues  was  contracted  prior  to  that  date;  and  it  is  claimed  that 
the  act  is,  as  to  stockholders  whose  liability  had  been  already 
incurred,  unconstitutional,  because  impairing  the  obligation 
of  contracts.  We  confess  our  inability  to  appreciate  the  force 
of  this  argument.     The  liability  of  a  stockholder  is  fixed  and 
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measured  by  the  constitution  alone.  The  insolvent  law  neither 
increases  nor  aflfects  that  liability,  but  has  reference  solely  to 
the  remedy  of  the  creditor  against  the  insolvent  debtor.  An 
existing  creditor  would  have  as  much  right  to  object  to  the 
passage  of  a  bankrupt  act,  or  a  debtor  to  its  subsequent  repeal, 
as  would  this  appellant  to  object  to  the  amendment  of  this 
insolvent  law.  Bankrupt  laws,  either  by  express  provision  or 
by  construction,  generally  provide  that  the  discharge  of  the 
bankrupt  shall  not  release  another  person  who  is  liable  for 
the  same  debt.  This  has  been  held  indiscriminately  in  cases 
where  the  debt  was  contracted  before,  as  well  as  where  it  was 
contracted  after,  the  passage  of  the  bankrupt  act,  and  it  was 
never  suggested  that  as  to  such  other  person  the  act  was  in- 
valid, as  impairing  the  obligation  of  his  contract.  The  dis- 
oharge  of  the  insolvent  or  bankrupt  in  such  cases,  as  we  have 
repeatedly  held,  is  not  the  voluntary  act  of  the  creditor,  but 
purely  by  operation  of  law,  which,  like  the  act  of  God,  hurts 
nobody. 

Order  aflBrmed.  

This  case  waa  followed  in  McKtiaick  v.  Seymour,  48  Minn.  158,  in  which, 

in  addition  to  determining  that  section  3  of  article  10  of  the  state  constitu- 
tion waa  self-executing,  the  court  farther  determined  that  the  liability  of 
stockholders  for  corporate  debts  might  be  enforced  under  a  sequestration 
proceeding  against  a  corporation  under  chapter  76  of  the  General  Statutes 
of  Minnesota,  edition  of  1878,  and  upon  the  application  of  any  creditor  who 
18  a  party  to  the  proceeding. 

Corporations  —  Individual  Liability  of  Stockholders  for  Corpo- 
RATK  Dbbts.  — The  extent  of  this  liability,  and  the  degree  to  which  constitu- 
tional provisions  relating  thereto  are  self-executing,  are  discussed  in  the 
extended  note  to  Thompson  v.  Reno  Savings  Bank,  3  Am.  St.  Rep.  837,  and 
following  pages.  In  Illinois,  stockholders  are  partners,  and  liable  as  such  to 
the  creditors  of  the  corporation  to  an  amount  equal  to  the  amount  of  stock 
held  by  them:  Schalucky  v.  Field,  124  111.  617;  7  Am.  St.  Rep.  399.  Under 
a  similar  statute  in  Florida,  it  is  held  that  the  liability  of  a  stockholder  is 
one  arising  ex  contractu,  being  assumed  by  the  act  of  subscribing  for  stock, 
and  that  a  creditor  can  enforce  the  liability  without  resort  to  a  court  of  equity, 
and  without  either  joining  other  creditors  in  the  action  as  plaintiffs,  or  join- 
ing all  the  stockholders  as  defendants:  Oibbs  v.  Davis,  27  Fla.  531. 

Statutes  —  Amendment  by  Reference  to  Title.  —  Several  cases  relat- 
ing to  the  validity  of  statutes  amending  former  ones  by  reference  to  their 
titles  will  be  found  in  the  note  to  Winona  v.  Scliool  District,  12  Am.  St.  Rep. 
€96.  Wlien  the  legislature  resorts  to  amendatory  legislation,  it  must  be 
made  to  conform  to  the  express  requirements  of  the  constitution  in  this  re- 
spect, although  the  same  effect  might  be  produced  by  enactments  not  amen- 
datory, but  independent:  State  v.  Common  Council,  53  N.  J.  L.  566.  Under  a 
constitutional  provision  that  "  no  law  shall  be  revived  or  amended  by  refer- 
ence to  its  title  only,  but  the  act  revived  or  the  section  or  sections  amended 
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shall  be  inserted  at  length,"  the  repeal,  by  reference  to  its  title  only,  of  aa 
act  repealing  a  prior  act  will  not  revive  the  former  act:  Wallaee  v.  Brad' 
thaw,  53  N.  J.  L.  315. 

Suspension  of  thk  Remedy  against  the  Corporation  does  not  suspend 
or  affect  the  liability  of  the  stoclcholders,  each  stockholder  being  liable  as 
principal  debtor,  not  as  surety,  for  his  proportion  of  the  corporate  debts  con- 
tracted while  he  was  a  stockholder:  Byman  T.  Coleman,  82  Cal.  650;  16  Am. 
Si  Rep.  178. 


Hospes  v.  Northwestern  Manufaoturino  Co. 

[48  Minnesota,  174.] 

CoRPOBATB  Liability  op  Stockholders,  Who  may  Enforce.  —  The  in- 
dividual liability  of  stockholders  for  corporate  debts  may  be  enforced  in 
a  sequestration  proceeding  against  the  corporation,  under  chapter  76  of 
the  General  Statutes  of  Minnesota,  upon  the  application  of  any  creditor 
who  is  a  party  to  the  proceeding. 

Corporation.  —  The  Property  of  a  Corporation  is  a  Trust  Fond  for  the 
payment  of  its  debts,  in  the  sense  that  when  it  is  lawfully  dissolved  all 
its  creditors  are  entitled  in  equity  to  have  their  debts  paid  out  of  such 
property  before  any  distribution  thereof  is  made  among  the  stockholders, 
and  also  in  the  sense  that  any  conveyance  of  the  property  of  the  cor- 
poration, without  authority  of  law  and  in  fraud  of  existing  creditors,  is 
void  as  against  them. 

Corporation. — Unpaid  Subscription  for  Stock  does  not  Constitute 
A  Trust  Fund  for  the  payment  of  creditors  of  the  corporation  to  any 
greater  extent  than  any  other  of  its  assets,  and  whether  the  issuing  of 
stock  without  exacting  payment  therefor  constitutes  a  fraud  upon  credi- 
tors is  to  be  determined  upon  the  same  principle  as  if  the  controversy 
related  to  some  other  assets  of  the  corporation. 

Corporations. — Unpaid  Subscription  fob  Stock  cannot  be  Recov- 
ered by  creditors  of  the  corporation  when  the  corporation  itself  never 
had  any  such  right.  Hence  if  stock  is  issued  by  a  corporation  upon  a 
contract  that  it  shall  not  be  paid  for,  its  creditors  cannot  recover  pay- 
ment for  such  stock  on  account  of  the  implied  promise  of  the  persons 
receiving  it  that  such  payment  will  be  made.  If  the  creditors  have 
rights  of  action  in  such  a  case  superior  to  those  of  the  corporation,  they 
must  be  based  upon  tort  or  fraud,  actual  or  implied. 

Corporation.  —  Statute  Forbidding  the  Issuing  of  Stock  Which  is 
NOT  Paid  for  does  not  create  an  implied  contract  that  one  who  receives 
bonus  stock  witliout  payment  will  pay  therefor,  though  it  may  make 
such  issue  void  and  ultra  vires. 

Corporation.  —  In  the  Case  of  the  Issue  of  Bonus  Stock,  an  Equity 
does  not  lie,  in  favor  ot  all  the  creditors  of  the  corporation,  entitling  them 
to  compel  payment  therefor.  Such  an  equity  does  not  exist  in  favor  of 
a  creditor  whose  demand  accrued  prior  to  such  issue,  nor  in  favor  of  a 
creditor  whose  demand  was  thereafter  contracted  with  full  knowledge 
of  the  arrangement  by  which  the  bomis  stock  was  issued,  for  one  cannot 
be  defrauded  by  that  which  he  knows  when  he  acted. 

Corporation  —  Bonus  Stock. — Persons  Dealing  with  a  Corporation, 
ui  THE  Absence  of  Knowledge  to  the  Contrary,  have  the  right  to 
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ossnme  that  it  has  a  paid-in  capital  to  the  amount  which  it  represents 
itself  as  having,  and  if  they  give  credit  on  the  faith  of  that  representa- 
tion,  and  the  corporation  becomes  insolvent,  one  who  has  received  bonus 
stock  without  making  payment  therefor  may  be  compelled  to  make 
such  payment,  but  it  is  only  those  creditors  who  may  be  fairly  presumed 
to  have  relied  upon  the  apparent  amount  of  capital  in  whose  favor  the 
law  will  recognize  and  enforce  an  equity  against  the  holders  of  bonua 
stock. 

Corporation  —  Bonds  Stock.  —  A  Creditor  Who  Seeks  to  Compel  Pat- 
UENT  i^B  Bonus  Stock  need  not  allege  that  he  believed  such  stock  to 
have  been  paid  for  when  he  became  such  creditor,  and  that  he  relied 
upon  the  apparent  capital  of  the  corporation.  If  he  had  knowledge  of 
the  arrangement  under  which  the  stock  was  issued,  that  must  be  pleaded 
M  a  matter  of  defense. 

Corporation  —  Bonus  Stock  —  Pleading.  —  Assignee  Seeking  to  Com- 
pel the  Holders  of  Bonus  Stock  to  make  payment  therefor,  and  whose 
claims  were  acquired  after  the  corporation  became  insolvent,  should 
state  what  he  paid  for  such  claims,  or,  at  leaat,  aver  that  he  paid  some 
substantial  consideration.  If  he  bought  up  the  claims  for  a  mere  song, 
for  the  purpose  of  speculating  on  the  liability  of  stockholders,  no  court 
would  grant  him  relief. 

Corporations  —  Bonus  Stock.  —  Statute  op  Limitations  in  a  suit  by 
creditors  of  an  insolvent  corporation  to  compel  holders  of  bontis  stock  to 
make  payment  therefor  does  not  commence  to  run  prior  to  the  insol- 
vency  of  the  corporation. 

DECEASED  Persons  —  Contingent  Claims.  — A  suit  by  a  creditor  of  an  in- 
solvent corporation  to  compel  payment  for  bonus  stock  issued  to  a  dece- 
dent is  based  upon  a  contingent  claim  within  the  meaning  of  a  statute 
permitting  claims  to  be  prosecuted  against  a  decedent  after  the  expira- 
tion of  the  usual  time  for  their  presentation,  when  such  claims  ar« 
contingent. 

Proceeding  by  Hospes  and  Wurdeman,  praying  that  the 
property  of  the  Northwestern  Manufacturing  and  Car  Com- 
pany be  sequestered  and  a  receiver  thereof  appointed.  Such 
receiver  was  appointed  and  given  possession  of  the  property. 
Thereafter,  on  September  9,  1884,  an  order  was  made,  requir- 
ing the  creditors  of  the  corporation  to  exhibit  their  claims 
within  six  months  and  become  parties  to  the  proceeding.  The 
Minnesota  Thresher  Company,  a  corporation,  acting  under 
the  order  last  named,  presented  a  claim  against  the  insolvent 
corporation,  and  by  leave  of  the  court  filed  a  supplemental 
complaint  therein  on  behalf  of  itself  and  other  creditors  of 
the  insolvent,  and  against  one  hundred  and  more  persons, 
holders  of  the  common  stock  of  the  insolvent  corporation,  to 
compel  them  to  pay  to  the  receiver  the  face  value  of  such 
stock,  on  the  ground  that  it  had  been  issued  to  them  without 
any  payment  whatever  therefor.  A  demurrer  interposed  to 
thia  supplemental  complaint  was  overruled,  and  thereupon  the 
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defendant  appealed  to  the  supreme  court.  One  of  these  de- 
fendants was  the  executor  of  Norman  W.  Kittson,  who  died  in 
May,  1888,  and  it  was  contended  that  the  claim  against  him 
should  have  been  presented  to  and  approved  before  the  pro- 
bate court  of  the  county  in  which  he  had  his  domicile,  and 
that  for  want  of  such  proof  and  presentation,  the  claim  could 
not  be  enforced  in  this  proceeding. 

Lusk,  Bunn,  and  Hadley,  Warner,  Richardson,  and  Lawrence^ 
Searles  and  Gail,  Horace  G.  Stone,  and  Harvey  Officer,  for  the 
appellants. 

Flandrau,  Squires,  and  Cutcheon,  and  Davis,  Kellogg,  and  SeV' 
erance,  for  the  respondent. 

Mitchell,  J.  This  appeal  is  from  an  order  overruling  a 
demurrer  to  the  so-called  "supplemental  complaint"  of  the 
Minnesota  Thresher  Manufacturing  Company.  The  North- 
western Manufacturing  and  Car  Company  was  a  manufactur- 
ing corporation  organized  in  May,  1882.  Upon  the  complaint 
of  a  judgment  creditor  (Hospes  &  Co.),  after  return  of  execu- 
tion unsatisfied,  judgment  was  rendered  in  May,  1884,  seques- 
trating all  its  property,  things  in  action,  and  effects,  and 
appointing  a  receiver  of  the  same.  This  receivership  still 
continues,  the  affairs  of  the  corporation  being  not  yet  fully 
administered;  but  it  appears  that  it  is  hopelessly  insolvent, 
and  that  all  the  assets  that  have  come  into  the  hands  of  the 
receiver  will  not  be  sufficient  to  pay  any  considerable  part  of 
the  debts.  The  Minnesota  Thresher  Manufacturing  Company, 
a  corporation  organized  in  November,  1884,  as  creditor,  be- 
came a  party  to  the  sequestration  proceeding,  and  proved  its 
claims  against  the  insolvent  corporation.  In  October,  1889,  in 
behalf  of  itself  and  all  other  creditors  who  have  exhibited 
their  claims,  it  filed  this  complaint  against  certain  stock- 
holders (these  appellants)  of  the  car  company,  in  pursuance 
of  an  order  of  court  allowing  it  to  do  so,  and  requiring  those 
thus  impleaded  to  appear  and  answer  the  complaint.  The 
object  is  to  recover  from  these  stockholders  the  amount  of  cer- 
tain stock  held  by  them,  but  alleged  never  to  have  been  paid 
for.  What  was  said  in  Mc/iusick  v.  Seymour,  48  Minn.  158, 
is  equally  applicable  here  as  to  the  right  to  enforce  such  a 
liability  in  the  sequestration  proceeding  upon  the  petition  or 
complaint  of  creditors  who  have  become  parties  to  it.  There 
is  nothing  in  this  practice  inconsistent  with  what  was  decided 
in  Minnesota  Thresher  Mfg.  Co.  v.  Langdon,  44  Minn.  37.     The 
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complaint  is  not  the  commencement  of  an  independent  action 
by  creditors  in  their  own  behalf,  antagonistic  to  the  rights  of 
the  receiver,  but  is  filed  in  the  sequestration  proceeding  itself, 
and  in  aid  of  it. 

The  principal  question  in  the  case  is,  whether  the  complaint 
states  facts  showing  that  the  thresher  company,  as  creditor,  is 
entitled  to  the  relief  prayed  for;  or  in  other  words,  states  a 
cause  of  action.  Briefly  stated,  the  allegations  of  the  com- 
plaint are,  that  on  May  10,  1882,  Seymour,  Sabin,  &  Co.  owned 
property  of  the  value  of  several  million  dollars,  and  a  busi- 
ness then  supposed  to  be  profitable;  that  in  order  to  continue 
and  enlarge  this  business,  the  parties  interested  in  Seymour, 
Sabin,  &  Co.,  with  others,  organized  the  car  company,  to 
which  was  sold  the  greater  part  of  the  assets  of  Seymour, 
Sabin,  &  Co.  at  a  valuation  of  two  million  two  hundred  and 
sixty-seven  thousand  dollars  in  payment  of  which  there  were 
issued  to  Seymour,  Sabin,  &  Co.  shares  of  the  preferred  stock 
of  the  car  company  of  the  par  value  of  two  million  two  hun- 
dred and  sixty-seven  thousand  dollars,  it  being  then  and  there 
agreed  by  both  parties  that  this  stock  was  in  full  payment  of 
the  property  thus  purchased.  It  is  further  alleged  that  the 
stockholders  of  Seymour,  Sabin,  &  Co.,  and  the  other  persons 
who  had  agreed  to  become  stockholders  in  the  car  company, 
were  then  desirous  of  issuing  to  themselves,  and  obtaining  for 
their  own  benefit,  a  large  amount  of  common  stock  of  the  car 
company,  "without  paying  therefor,  and  without  incurring  any 
liability  thereon  or  to  pay  therefor  ";  and  for  that  purpose,  and 
"in  order  to  evade  and  set  at  naught  the  laws  of  this  state," 
they  caused  Seymour,  Sabin,  &  Co.  to  subscribe  for  and  agree 
to  take  common  stock  of  the  car  company  of  the  par  value 
of  one  million  five  hundred  thousand  dollars;  that  Seymour, 
Sabin,  <fe  Co.  thereupon  subscribed  for  that  amount  of  the 
common  stock,  but  never  paid  therefor  any  consideration 
whatever,  either  in  money  or  property;  that  thereafter  these 
persons  caused  this  stock  to  be  issued  to  D.  M.  Sabin,  as 
trustee,  to  be  by  him  distributed  among  them;  that  it  was  so 
distributed,  without  receipt  by  him  or  the  car  company,  from 
any  one,  of  any  consideration  whatever,  but  was  given  by  the 
car  company  and  received  by  these  parties  entirely  "gratu- 
itously." The  car  company  was,  at  this  time,  free  from  debt, 
but  afterwards  became  indebted  to  various  persons  for  about 
three  million  dollars.  The  thresher  company,  incorporated 
after  the  insolvency  and  receivership  of  the  car  company,  for 
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the  purpose  of  securing  possession  of  its  assets,  property,  and 
business,  and  therewith  engaging  in  and  continuing  the  same 
kind  of  manufacturing,  prior  to  October  27,  1887,  purchased 
and  became  the  owner  of  unsecured  claims  against  the  car 
company,  ^^bonafide,  and  for  a  valuable  consideration,"  to  the 
aggregate  amount  of  one  million  seven  hundred  and  three 
thousand  dollars.  As  creditor,  standing  on  the  purchase  of 
these  debts,  which  were  contracted  after  the  issue  of  this  bonus 
stock,  the  thresher  company  files  this  complaint  to  recover 
the  par  value  of  the  stock,  as  never  having  been  paid  for. 

The  complaint  does  not  allege  what  the  consideration  of 
these  debts  was,  nor  to  whom  originally  owing,  nor  what  the 
intervener  paid  for  them,  nor  whether  any  of  the  original 
creditors  trusted  the  car  company  on  the  faith  of  the  bonus 
stock  having  been  paid  for.  Neither  does  it  allege  that  either 
the  thresher  company  or  its  assignors  were  ignorant  of  the 
bonv^  issue  of  stock,  nor  that  they,  or  any  of  them,  were 
deceived  or  damaged  in  fact  by  such  issue,  nor  that  the  bonus 
stock  was  of  any  value.  Neither  is  there  any  traversable 
allegation  of  any  actual  fraud  or  intent  to  deceive  or  injure 
creditors.  A  desire  to  get  something  without  paying  for  it, 
and  actually  getting  it,  is  not  fraudulent  or  unlawful,  if  the 
donor  consents,  and  no  one  else  is  injured  by  it;  and  the 
general  allegation  that  it  was  done  "  in  order  to  evade  and  set 
at  naught  the  laws  of  the  state  "  of  itself  amounts  to  nothing 
but  a  mere  conclusion  of  law.  As  a  creditor's  bill,  in  the 
ordinary  sense,  the  complaint  is  manifestly  insufficient.  The 
thresher  company,  however,  plants  itself  upon  the  so-called 
"trust-fund"  doctrine,  that  the  capital  stock  of  a  corporation 
is  a  trust  fund  for  the  payment  of  its  debts;  its  contention 
being  that  such  a  *'  bonus  "  issue  of  stock  creates,  in  case  of 
the  subsequent  insolvency  of  the  corporation,  a  liability  on 
part  of  the  stockholder  in  favor  of  creditors  to  pay  for  it,  not- 
withstanding his  contract  with  the  corporation  to  the  con» 
trary. 

This  "  trust-fund  "  doctrine,  commonly  called  the  "  Amer- 
ican doctrine,"  has  given  rise  to  much  confusion  of  ideas  as 
to  its  real  meaning,  and  much  conflict  of  decision  in  its  appli- 
cation. To  such  an  extent  has  this  been  the  case  that  many 
have  questioned  the  accuracy  of  the  phrase,  as  well  as  doubted 
the  necessity  or  expediency  of  inventing  any  such  doctrine. 
While  a  convenient  phrase  to  express  a  certain  general  idea, 
it  is  not  sufficiently  precise  or  accurate  to  constitute  a  safe 
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foundation  upon  which  to  build  a  system  of  legal  rules.  The 
doctrine  was  invented  by  Justice  Story  in  Wood  v.  Dummer^  3 
Mason,  308,  which  called  for  no  such  invention,  the  fact  in 
that  case  being  that  a  bank  divided  up  two  thirds  of  its  cap- 
ital among  its  stockholders  without  providing  funds  sufficient 
to  pay  its  outstanding  bill-holders.  Upon  old  and  familiar 
principles,  this  was  a  fraud  on  creditors.  Evidently  all  that 
the  eminent  jurist  meant  by  the  doctrine  was  that  corporate 
property  must  be  first  appropriated  to  the  payment  of  the 
debts  of  the  company  before  there  can  be  any  distribution  of 
it  among  stockholders,  —  a  proposition  that  is  sound,  upon  the 
plainest  principles  of  common  honesty.  In  Fogg  v.  Blair,  133 
U.  S.  534,  541,  it  is  said  that  this  is  all  the  doctrine  means. 
The  expression  used  in  Wood  v.  Dummer,  3  Mason,  308,  has, 
however,  been  taken  up  as  a  new  discovery,  which  furnished 
a  solution  of  every  question  on  the  subject.  The  phrase  that 
"  the  capital  of  a  corporation  constitutes  a  trust  fund  for  the 
benefit  of  creditors  "  is  misleading.  Corporate  property  is  not 
held  in  trust,  in  any  proper  sense  of  the  term.  A  trust  im- 
plies two  estates  or  interests,  —  one  equitable  and  one  legal; 
one  person,  as  trustee,  holding  the  legal  title,  while  another, 
as  the  cestui  que  trust,  has  the  beneficial  interest.  Absolute 
control  and  power  of  disposition  are  inconsistent  with  the  idea 
of  a  trust.  The  capital  of  a  corporation  is  its  property.  It 
has  the  whole  beneficial  interest  in  it,  as  well  as  the  legal 
title.  It  may  use  the  income  and  profits  of  it,  and  sell  and 
dispose  of  it,  the  same  as  a  natural  person.  It  is  a  trustee 
for  its  creditors  in  the  same  sense  and  to  the  same  extent  as 
a  natural  person,  but  no  further. 

This  is  well  illustrated  and  clearly  announced  in  the  case 
of  Graham  v.  La  Crosse  etc.  R.  R.  Co.,  102  U.  S.  148.  That 
was  a  creditor's  suit  to  reach  a  piece  of  real  estate  on  the 
ground  that  it  had  been  conveyed  by  the  corporation  fraudu- 
lently for  a  wholly  inadequate  consideration.  The  trust-fund 
doctrine  was  invoked  by  a  subsequent  creditor,  and  it  was 
claimed  that  as  the  trust  had  been  violated,  the  deed  should 
be  set  aside.  If  the  premise  was  correct  that  the  corporation 
held  it  in  trust  for  creditors,  the  conclusion  was  inevitable; 
but  the  court  denied  the  premise,  saying  that  a  corporation  is, 
in  law,  as  distinct  a  being  as  an  individual  is,  and  is  entitled 
to  hold  property  (if  not  contrary  to  its  charter)  as  absolutely 
as  an  individual  can  hold  it.  Its  estate  is  the  same,  its  in- 
terest is  the  same,  its  possession  is  the  same;  and  that  there 
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is  no  reason  why  the  disposal  by  a  corporation  of  any  of  its 
property  should  be  questioned  by  subsequent  creditors,  any 
more  than  a  like  disposal  by  an  individual;  that  the  same 
principles  of  law  apply  to  each.  That  the  phrase  that  "the 
capital  of  a  corporation  is  a  trust  fund  for  the  payment  of  its 
creditors  "  is  misleading,  if  not  inaccurate,  is  illustrated  by 
the  character  of  the  actions  that  are  frequently  mistakenly 
instituted  on  the  strength  of  it.  For  example,  in  the  case  of 
Wabash  etc.  E'y  Co.  v.  Ham,  114  U.  S.  587,  two  roads  had  been 
consolidated,  the  new  company  acquiring  the  property  of  the 
old  ones.  A  creditor  of  one  of  the  old  companies,  on  the 
strength  of  the  "trust-fund"  doctrine,  claimed  a  lien  on  its 
property  in  the  hands  of  the  new  corporation.  If  this  property 
was  impressed  with  a  trust  in  favor  of  creditors  in  the  hands 
of  the  old  company,  it  would  logically  follow  that  it  would 
continue  so  in  the  hands  of  the  new  one.  But  the  court  de- 
nied the  relief,  and  in  giving  its  construction  of  the  "  trust- 
fund  "  doctrine,  said:  "  The  property  of  a  corporation  is  doubt- 
less a  trust  fund  for  the  payment  of  its  debts,  in  the  sense  that 
when  the  corporation  is  lawfully  dissolved,  and  all  its  busi- 
ness wound  up,  or  when  it  is  insolvent,  all  its  creditors  are 
entitled  in  equity  to  have  their  debts  paid  out  of  the  corporate 
property  before  any  distribution  thereof  among  the  stock- 
holders. It  is  also  true,  in  the  case  of  a  corporation,  as  in 
that  of  a  natural  person,  that  any  conveyance  of  the  property 
of  the  debtor,  without  authority  of  law,  and  in  fraud  of  exist- 
ing creditors,  is  void."  This  is  probably  what  is  meant  when 
it  is  said  in  some  cases,  as  in  Clark  v.  Bever,  139  U.  S.  96, 
110,  that  the  capital  of  a  corporation  is  a  trust  fundsuft  modo. 
If  so,  no  one  will  dispute  it.  But  it  means  very  little,  for  the 
game  thing  could  be  truthfully  said  of  the  property  of  an  in- 
dividual or  a  partnership.  And  obviously  it  would  make  no 
difference  whether  the  disposition  of  the  corporate  property  is 
to  a  stranger  or  to  a  stockholder,  except  that,  of  course,  the 
latter  could  not  be  an  innocent  purchaser. 

There  is  also  much  confusion  in  regard  to  what  the  "trust- 
fund  "  doctrine  applies.  Some  cases  seem  to  hold  that  un- 
paid subscribed  capital  is  a  trust  fund,  while  other  assets  are 
not,  — that  is,  so  long  as  the  subscription  is  unpaid,  it  is  held 
in  trust  by  the  corporation,  but  when  once  paid  in,  it  ceases 
to  be  a  trust  fund,  while  other  cases  hold  that,  paid  or  unpaid, 
it  is  all  a  trust  fund.  The  first  seems  to  be  the  rule  laid  down 
in  Sawyer  v.  Hoag,  17  Wall.  610,  in  which  the  "trust  fund" 
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doctrine  was  first  squarely  announced  by  that  court  with  all 
the  vigor  and  force  characteristic  of  the  great  jurist  who  wrote 
the  opinion.  In  that  case,  a  stockholder  in  an  insurance 
company  had  given  his  note,  as  the  court  found  the  fact  to 
be,  for  eighty-five  per  cent  of  his  subscription  to  the  stock  of 
the  company.  After  the  company  had  become  bankrupt, 
and  the  stockholder  knew  the  fact,  he  bought  up  a  claim 
against  the  company  for  one  third  its  face,  and  in  a  suit  by  the 
assignee  in  bankruptcy  on  his  note  set  up  this  claim  as  an  off- 
set. That  this  would  have  been  a  fraud  on  the  bankrupt  act, 
and  at  least  a  moral  fraud  on  policy-holders,  is  quite  appar- 
ent, without  invoking  the  "trust-fund  "  doctrine;  and  if  the 
note  for  unpaid  stock  was  a  trust  fund,  there  could  have  been 
no  offset,  whether  the  company  was  solvent  or  insolvent.  In 
the  opinion,  it  is  said  that  if  the  subscription  had  been  paid 
by  the  note  or  otherwise,  the  note  ceased  thereby  to  be  a  trust 
fund  to  which  creditors  can  look,  and  becomes  ordinary  as- 
sets, with  which  directors  may  deal  as  they  choose.  But  in 
Upton  V.  Tribilcock,  91  U.  S.  45,  it  is  stated:  "The  capital 
paid  in  and  promised  to  be  paid  in  is  a  fund  which  the  trus- 
tees cannot  squander  or  give  away."  While  in  Sanger  v.  Up- 
ton, 91  U.  S.  56,  it  is  said:  "When  debts  are  incurred,  a 
contract  arises  with  the  creditors  that  it  [the  capital]  shall  not 
be  withdrawn  or  applied  otherwise  than  upon  their  demands, 
until  such  demands  are  satisfied."  And  in  the  same  connec- 
tion, it  is  distinctly  stated  that  there  is  no  diflFerence  between 
assets  paid  in  and  subscriptions;  that  "unpaid  stock  is  as 
much  a  part  of  this  pledge  and  as  much  a  part  of  the  assets 
of  the  company  as  the  cash  which  has  been  paid  in  upon  it. 
Creditors  have  the  same  right  to  look  to  it  as  to  anything  else, 
and  the  same  right  to  insist  upon  its  payment  as  upon  the 
payment  of  any  other  debt  due  to  the  company.  As  regards 
creditors,  there  is  no  distinction  between  such  a  demand  and 
any  other  asset  which  may  form  a  part  of  the  property  and 
effects  of  the  corporation."  This  language  is  quoted  and  ap- 
proved in  County  of  Morgan  v.  Allen,  103  U.  S.  498,  508.  It 
would  seem  clear  that  this  is  the  correct  statement  of  the  law. 
The  capital  (not  the  mere  share  certificates)  means  all  the 
assets,  however  invested.  If  a  subscriber  gives  his  note  for 
his  stock,  that  note  is  no  more  and  no  less  a  trust  fund  than 
the  mone}'  would  have  been  if  he  had  paid  cash  down.  Cap- 
ital cannot  change  from  a  trust  to  not  a  trust  by  a  mere 
change  of  form.     It  is  either  all  a  trust  or  all  not  a  trust,  and 
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the  "trust-fund"  rule,  whatever  that  be,  must  apply  to  all 
alike,  and  in  the  same  way.  If  the  assets  of  a  corporation  are 
given  back  to  stockholders,  the  result  is  the  same  as  if  the 
shares  had  been  issued  wholly  or  partly  as  a  bonus.  The  lat- 
ter is  merely  a  short  cut  to  the  same  result.  So  with  divi- 
dends paid  out  of  the  capital,  voluntary  conveyances,  stock 
paid  in  overvalued  property;  all  are  forms  of  one  and  the  same 
thing,  all  reaching  the  same  result  (a  disposition  of  corporate 
assets),  which  may  or  may  not  be  a  fraud  on  creditors,  de- 
pending on  circumstances.  This  much  being  once  settled, 
the  solution  of  the  question,  when  a  subsequent  creditor  can 
insist  on  payment  of  stock  issued  as  paid  up,  but  not  in  fact 
paid  for,  or  not  paid  for  at  par,  becomes,  as  we  shall  presently 
Bee,  comparatively  simple. 

Another  proposition  which  we  think  must  be  sound  is,  that 
creditors  cannot  recover  on  the  ground  of  contract  when  the 
corporation  could  not.  Their  right  to  recover  in  such  cases 
must  rest  on  the  ground  that  the  acts  of  the  stockholders  with 
reference  to  the  corporate  capital  constitutes  a  fraud  on  their 
rights.  We  have  here  a  case  where  the  contract  between  the 
corporation  and  the  takers  of  the  shares  was  specific  that  the 
chares  should  not  be  paid  for.  Therefore,  unlike  many  of 
the  cases  cited,  there  is  no  ground  for  implying  a  promise  to 
pay  for  them.  The  parties  have  explicitly  agreed  that  there 
shall  be  no  such  implication,  by  agreeing  that  the  stock  shall 
not  be  paid  for.  In  such  a  case  the  creditors  undoubtedly 
may  have  rights  superior  to  the  corporation,  but  these  rights 
cannot  rest  on  the  implication  that  the  share-holder  agreed  to 
do  something  directly  contrary  to  his  real  agreement,  but 
must  be  based  on  tort  or  fraud,  actual  or  presumed.  In 
England,  since  the  act  of  1867,  there  is  an  implied  contract 
created  by  statute  that  "every  share  in  any  company  shall 
be  deemed  and  be  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  the  whole  amount  thereof  in  cash." 
This  statutory  contract  makes  every  contrary  contract  void. 
Such  a  statute  v,'ould  be  entirely  just  to  all,  for  every  one 
would  be  advised  of  its  provisions,  and  could  conduct  himself 
accordingly.  And  in  view  of  the  fact  that  "  watered  "  and 
** bonus''  stock  is  one  of  the  greatest  abuses  connected  with 
the  management  of  modern  corporations,  such  a  law  might, 
on  grounds  of  public  policy,  be  very  desirable.  But  this  is  a 
matter  for  the  legislature,  and  not  for  the  courts.  Wo  have 
no  such  statute;  and  even  if  the  law  of  1873,  under  whicli  the 
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car  company  was  organized,  impliedly  forbids  the  issue  of 
stock  not  paid  for,  the  result  might  be,  that  such  issue  would 
be  void  as  ultra  vires,  and  might  be  canceled,  but  such  a  pro- 
hibition would  not  of  itself  be  sufficient  to  create  an  implied 
contract,  contrary  to  the  actual  one,  that  the  holder  should 
pay  for  his  stock. 

It  is  well  settled  that  an  equity  in  favor  of  a  creditor  does 
not  arise  absolutely  and  in  every  case  to  have  the  holder  of 
*^ bonus"  stock  pay  for  it  contrary  to  his  actual  contract  with 
the  corporation.  Thus  no  such  equity  exists  in  favor  of  one 
whose  debt  was  contracted  prior  to  the  issue,  since  he  could 
not  have  trusted  the  company  upon  the  faith  of  such  stock: 
First  Nat.  Bank  y.  Gustin  etc.  Mining  Co.,  42  Minn.  327;  18 
Am.  St.  Rep.  510;  Coit  v.  Gold  Amalgamating  Co.,  119  U.  S. 
343;  Handley  v.  Stutz,  139  U.  S.  417,  435.  It  does  not  exist 
in  favor  of  a  subsequent  creditor  who  has  dealt  with  the  cor- 
poration with  full  knowledge  of  the  arrangement  by  which  the 
*'6o?ius"  stock  was  issued;  for  a  man  cannot  be  defrauded  by 
that  which  he  knows  when  he  acts:  First  Nat.  Bank  v.  Gustin 
etc.  Mining  Co.,  42  Minn.  327;  18  Am.  St.  Rep.  510.  It  has 
also  been  held  not  to  exist  where  stock  has  been  issued  and 
turned  out  at  its  full  market  value  to  pay  corporate  debts: 
Clark  V.  Bever,  139  U.  S.  96.  The  same  has  been  held  to  be 
the  case  where  an  active  corporation,  whose  original  capital 
has  been  impaired,  for  the  purpose  of  recuperating  itself,  issues 
new  stock,  and  sells  it  on  the  market  for  the  best  price  obtain- 
able, but  for  less  than  par:  Handley  v.  Stutz,  139  U.  S.  417; 
although  it  is  difficult  to  perceive,  in  the  absence  of  a  statute 
authorizing  such  a  thing  (of  which  every  one  dealing  with  the 
corporations  is  bound  to  take  notice),  any  difference  between 
the  original  stock  of  a  new  corporation,  and  additional  stock 
issued  by  a  "going  concern." 

It  is  difficult,  if  not  impossible,  to  explain  or  reconcile  theso 
cases  upon  the  "  trust-fund  "  doctrine,  or,  in  the  light  of  them, 
to  predicate  the  liability  of  the  stockholder  upon  that  doc- 
trine. But  by  putting  it  upon  the  ground  of  fraud,  and  apply- 
ing the  old  and  familiar  rules  of  law  on  that  subject  to  the 
peculiar  nature  of  a  corporation  and  the  relation  which  its 
stockholders  bear  to  it  and  to  the  public,  we  have  at  once 
rational  and  logical  ground  on  which  to  stand.  The  capital 
of  a  corporation  is  the  basis  of  its  credit.  It  is  a  substituto 
for  the  individual  liability  of  those  who  own  its  stock.  Peo- 
ple deal  with  it  and  give  it  credit  on  the  faith  of  it.     They 
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have  a  right  to  assume  that  it  has  paid-in  capital  to  the 
amount  which  it  represents  itself  as  having;  and  if  they  give 
it  credit  on  the  faith  of  that  representation,  and  if  the  repre- 
sentation is  false,  it  is  a  fraud  upon  them;  and  in  case  the 
corporation  becomes  insolvent,  the  law,  upon  the  plainest 
principles  of  common  justice,  says  to  the  delinquent  stock- 
holder, "  Make  that  representation  good  by  paying  for  your 
stock."  It  certainly  cannot  require  the  invention  of  any  new 
doctrine  in  order  to  enforce  so  familiar  a  rule  of  equity.  It 
is  the  misrepresentation  of  fact  in  stating  the  amount  of  cap- 
ital to  be  greater  than  it  really  is  that  is  the  true  basis  of  the 
liability  of  the  stockholder  in  such  cases;  and  it  follows  that 
it  is  only  those  creditors  who  have  relied,  or  who  can  fairly  be 
presumed  to  have  relied,  upon  the  professed  amount  of  capital, 
in  whose  favor  the  law  will  recognize  and  enforce  an  equity 
against  the  holders  of  *^bonus"  stock.  This  furnishes  a 
rational  and  uniform  rule,  to  which  familiar  principles  are 
easily  applied,  and  which  frees  the  subject  from  many  of  the 
difficulties  and  apparent  inconsistencies  into  which  the  "trust- 
fund  "  doctrine  has  involved  it;  and  we  think  that  even  when 
the  trust-fund  doctrine  has  been  invoked,  the  decision  in  al- 
most every  well-considered  case  is  readily  referable  to  such  a 
rule. 

It  is  urged,  however,  that  if  fraud  be  the  basis  of  the  stock- 
holders' liability  in  such  cases,  the  creditor  should  affirma- 
tively allege  that  he  believed  that  the  bonus  stock  had  been 
paid  for,  and  represented  so  much  actual  capital,  and  that  he 
gave  credit  to  the  corporation  on  the  faith  of  it;  and  it  is  also 
argued  that  while  there  may  be  a  presumption  to  that  effect 
in  the  case  of  a  subsequent  creditor,  this  is  a  mere  presump- 
tion of  fact,  and  that  in  pleadings  no  presumptions  of  fact  are 
indulged  in.  This  position  is  very  plausible,  and  at  first 
eight  would  seem  to  have  much  force;  but  we  think  it  is  un- 
sound. Certainly,  any  such  rule  of  pleading  or  proof  would 
work  very  inequitably  in  practice.  Inasmuch  as  the  capital 
of  a  corporation  is  the  basis  of  its  credit,  its  financial  stand- 
ing and  reputation  in  the  community  has  its  source  in,  and  is 
founded  upon,  the  amount  of  its  professed  and  supposed  cap- 
ital, and  every  one  who  deals  with  it  does  so  upon  the  faith 
of  that  standing  and  reputation,  although,  as  a  matter  of  fact, 
he  may  have  no  personal  knowledge  of  the  amount  of  its  pro- 
fessed capital,  and  in  a  majority  of  cases  knows  nothing  about 
the  shares  of  stock  held  by  any  particular  stockholder,  or  if 
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BO,  what  was  paid  for  them.  Hence,  in  a  suit  by  such  cred- 
itor against  the  holders  of  ''bonus^'  stock,  he  could  not  truth- 
fully allege,  and  could  not  affirmatively  prove,  that  he  believed 
that  the  defendants'  stock  had  been  paid  for,  and  that  he 
gave  the  corporation  credit  on  the  faith  of  it,  although,  as  a 
matter  of  fact,  he  actually  gave  the  credit  on  the  faith  of  the 
financial  standing  of  the  corporation,  which  was  based  upon 
its  apparent  and  professed  amount  of  capital.  The  misrepre- 
sentation as  to  the  amount  of  capital  would  operate  as  a  fraud 
on  such  a  creditor  as  fully  and  effectually  as  if  he  had  personal 
knowledge  of  the  existence  of  the  defendants'  stock,  and  be- 
lieved it  to  have  been  paid  for  when  he  gave  the  credit.  For 
this  reason,  among  others,  we  think  that  all  that  it  is  neces- 
sary to  allege  or  prove  in  that  regard  is  that  the  plaintiff  is  a 
subsequent  creditor;  and  that  if  the  fact  was  that  he  dealt 
with  the  corporation  with  knowledge  of  the  arrangement  by 
which  the  "  honvs  "  stock  was  issued,  this  is  a  matter  of  de- 
fense: Gogebic  Inv.  Co.  v.  Iron  Chief  Min.  Co.,  78  Wis.  427;  23 
Am.  St.  Rep.  417.  Counsel  cites  Fogg  v.  Blair,  133  U.  S.  534, 
to  the  proposition  that  the  complaint  should  have  stated  that 
this  stock  had  some  value;  but  that  case  is  not  in  point,  for 
the  plaintiff  there  was  a  prior  creditor;  and  as  his  debt  could 
not  have  been  contracted  on  the  faith  of  stock  not  then  issued, 
he  could  only  maintain  his  action,  if  at  all,  by  alleging  that 
the  corporation  parted  with  something  of  value. 

In  one  respect,  however,  we  think  the  complaint  is  clearly 
insufficient.  The  thresher  company  is  here  asking  the  inter- 
position of  the  court  to  aid  in  enforcing  an  equity  in  favor  of 
creditors  against  the  stockholders,  by  declaring  them  liable  to 
pay  for  this  stock,  contrary  to  their  actual  contract  with  the 
corporation.  While  the  proceeding  is  not,  strictly  speaking, 
an  equitable  action,  yet  the  relief  asked  is  equitable  in  its 
nature.  Under  such  circumstances,  it  was  incumbent  upon 
the  thresher  company  to  show  its  own  equities,  and  that  it 
was  in  a  position  to  demand  such  relief.  It  was  not  the  ori- 
ginal creditor  of  the  car  company,  but  the  assignee  of  the 
original  creditors.  By  that  purchase,  it,  of  course,  succeeded 
to  whatever  strictly  legal  rights  its  assignors  had;  but  it  is 
not  rights  of  that  kind  which  it  is  here  seeking  to  enforce. 
Under  such  circumstances,  we  think  it  was  incumbent  upon 
it  to  state  what  it  paid  for  the  claims,  or  at  least  to  show  that 
it  paid  a  substantial,  and  not  a  mere  nominal,  consideration. 
The  only  allegation  is,  that  it  paid  "  a  valuable  consideration." 
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This  might  have  been  only  one  dollar.  It  appears  that  it 
bought  the  claims  after  the  car  company  had  become  insol- 
vent, and  its  affairs  were  in  the  hands  of  a  receiver;  also,  that 
the  indebtedness  of  that  company  amounted  to  about  three 
million  dollars,  and  that  there  were  not  corporate  assets  enough 
to  pay  any  considerable  part  of  it.  The  mere  chance  of  col- 
lecting something  out  of  the  stockholders  does  not  ordinarily 
much  enhance  the  selling  price  of  claims  against  an  insolvent 
corporation.  If  any  person  or  company  had  gone  to  work 
and  bought  up  for  a  mere  song  this  large  indebtedness  of  the 
car  company  for  the  purpose  of  speculating  on  the  liability  of 
the  stockholders,  no  court  would  grant  them  the  relief  here 
prayed  for.  It  would  say  to  them:  "We  will  not  create  and 
enforce  an  equity  for  the  benefit  of  any  such  speculation." 
Counsel  for  respondent  suggest  that  the  thresher  company  is 
but  an  organization  of  the  original  creditors,  who  formed  it, 
and  pooled  their  claims,  so  as  to  save  something  out  of  the 
wreck  of  the  car  company;  but  nothing  of  the  kind  is  alleged. 
On  this  ground  the  demurrer  should  have  been  sustained. 

In  view  of  further  proceedings,  it  may  be  proper  to  say  that, 
in  our  opinion,  there  is  nothing  in  the  position  that  the  right 
of  recovery  against  the  stockholders  was  barred  by  the  statute 
of  limitation.  The  argument  in  support  of  the  proposition  all 
rests  upon  the  false  premise  that  the  cause  of  action  accrued 
in  May,  1882,  when  the  bonus  stock  was  issued.  The  corpo- 
ration never  had  any  cause  of  action  against  these  defendants. 
As  between  them  and  the  company,  the  agreement  for  the  is- 
sue of  the  stock  was  valid.  The  creditors  are  not  here  seek- 
ing to  enforce  a  right  of  action  acquired  through  or  from  the 
corporation,  but  one  that  accrued  directly  to  themselves,  or 
for  their  benefit,  and  that  did  not  accrue  at  least  until  the 
corporation  became  insolvent,  in  May,  1884. 

Counsel  for  the  St.  Paul  Trust  Company  stated  that  if  the 
court  should  reverse  the  order  appealed  from  on  any  of  the 
grounds  urged  by  the  other  appellants,  it  would  not  be  neces- 
sary for  us  to  consider  any  of  the  assignments  of  error  pecu- 
liar to  his  appeal;  but  as  we  reverse  upon  a  ground  that  may 
be  remedied  by  amendment,  we  deem  it  proper  to  say  that,  in 
our  opinion,  the  claim  against  the  Kittson  estate  is  a  "  con- 
tingent" claim,  within  the  meaning  of  chapter  63  of  the 
General  Statutes  of  1878. 

Order  reversed. 
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Corporations.  — The  doctrine  that  the  property  of  a  corporation  is  a 
trust  fund  for  the  payment  of  its  debts  is  discussed  in  the  extended  note  to 
Thompson  v.  Reno  Savinqs  Bank,  3  Am.  St.  Rep.  808,  and  following  pages. 

Corporations.  —  Unpaid  Subscription  to  the  Capital  Stock  is  an  asset 
to  which  creditors  look  for  payment:  OogeUc  Investment  Co.  v.  Iron  Chief  Min- 
ing Co.,  78  Wis.  427;  23  Am.  St.  Rep.  417;  Farnsworth  v.  Bobbins,  36  Minn. 
369;  BajTon  v.  Paine,  83  Me.  312;  Ailing  v,  Wenzel,  133  111.  265,  A  finding 
that  certain  alleged  stockholders  were  stockholders  includes  a  finding  that 
every  condition  precedent  to  their  becoming  full  stockholders  and  subject  to 
liability  has  been  performed  or  waived:  Arthur  v.  Clarke,  46  Minn.  491.  In 
most,  if  not  all,  states  the  creditor  must  have  exhausted  his  remedies  at  law 
against  the  corporation  before  he  can  maintain  a  creditor's  suit  against  the 
stockholders  for  their  unpaid  subscriptions;  e.  g.,  in  California  and  Ohio: 
Potter  V.  Dear,  95  Cal.  578;  Barrick  v.  Gifford,  47  Ohio  St.  180;  21  Am,  St. 
Rep,  798.  In  Colorado  the  procedure  is  regulated  entirely  by  statute,  but  in 
equitable  in  its  nature:  Universal  etc.  Ins.  Co.  v.  Tabor,  16  Col.  531. 

Corporations,  —  Agreements  between  Stockholders  Diminishino 
Liability  for  unpaid  subscriptions  are  valid,  when  no  creditor  is  injured: 
Winston  v.  DorseU  Pipe  etc.  Co.,  129  111.  64;  Bates  v.  Great  Western  Tel.  Co., 
134  111.  536.  But  share-holders  cannot,  by  a  private  arrangement  with  the  cor- 
poration, make  their  shares  non-assessable  as  against  creditors;  nor  can  they 
evade  their  liabilities  by  subscribing  for  stock,  and  then  surrendering  it  to 
the  corporation,  and  afterwards  taking  the  same  from  the  corporation  at  a 
reduced  value:  Ailing  v.  Wenzel,  133  111.  264.  On  similar  principles,  an 
original  issue  of  shares  of  stock  in  a  corporation  as  paid  up,  at  less  than  their 
nominal  value,  is  held  to  be  in  violation  of  law,  and  against  public  policy: 
Perry  v.  Tuskaloosa  etc.  Oil  Co.,  93  Ala.  364. 

Corporations.  —  A  stockholder  is  not  answerable  to  the  creditors  of  the 
corporation,  unless  he  is  a  stockholder  as  between  himself  and  the  corpora- 
tion: Union  Sav.  Ass'n  v.  Seligman,  92  Mo.  635;  1  Am.  St.  Rep.  776.  The 
creditors  who  are  seeking  to  recover  of  a  holder  of  its  stock  an  unpaid  bal- 
ance of  his  subscription  claim  through  the  corporation,  and  bavs  no  greater 
rights  than  it:  Qknn  v.  Qarth,  133  N.  Y.  18. 
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Constitutional  Law,  —  A  Statute  Making  an  Arbitrabt  Classifioa* 
TION  with  respect  to  the  subjects  over  which  it  operates,  based  upon  no 
reason  suggested  by  a  difference  in  their  situation  or  circumstances  dis* 
closing  the  necessity  or  propriety  of  any  different  legislation  in  respect 
to  them,  is  unconstitutional. 

CJonstitutional  Law  —  Arbitrary  Discriminations.  —  A  statute  prohib. 
iting  the  emission  of  dense  smoke  within  a  city,  but  providing  that  its 
provisions  shall  not  be  applicable  to  manufacturing  establishments  using 
the  entire  product  of  combustion,  and  the  heat,  power,  and  light  pro- 
duced thereby,  within  the  building  wherein  the  same  are  generated, 
or  within  a  radius  of  three  hundred  feet  therefrom,  makes  an  arbitrary 
I         distinction  between  different  classes  of  business,  and  is  therefore  void. 
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McKean  and  Goodwin,  for  the  petitioner. 

Daniel  W.  Lawler  and  J,  C.  Michael^  for  the  sheriff  and 
complainant. 

Vanderburgh,  J.  The  relator  was  arrested  upon  a  chr.rge 
of  creating  or  maintaining  a  nuisance  in  violation  of  Special 
Laws  of  1889,  chapter  375,  declaring  the  emission  of  dense 
smoke  within  the  city  of  St.  Paul,  under  certain  circumstances, 
a  nuisance,  and  prescribing  a  penalty.  He  is  brought  before 
this  court  upon  habeas  corpus,  and  asks  to  be  discharged  on 
the  ground  of  the  invalidity  of  the  act  in  question.  One  of 
the  chief  objections  urged  against  its  constitutionality  is,  that 
it  is  partial  or  class  legislation.  Section  one  (1)  prohibits 
the  emission  of  dense  smoke  within  the  city,  with  certain 
limitations  as  to  distance,  location,  and  surroundings;  section 
two  (2)  prescribes  the  penalty;  and  section  three  (3)  is  as 
follows:  "Nothing  herein  contained  shall  be  construed  to  ap- 
ply to  manufacturing  establishments  using  the  entire  pro- 
duct of  combustion,  and  the  heat,  power,  and  light  produced 
thereby,  within  the  building  wherein  the  same  are  generated, 
or  within  a  radius  of  three  hundred  (300)  feet  therefrom." 
Legislation  in  diflferent  forms  relating  to  particular  classes  or 
subjects  has  been  under  consideration  by  this  court  in  County 
Commissioners  v.  Jones,  18  Minn.  199;  Bruce  v.  County  Com- 
missioners  of  Dodge  County,  20  Minn.  388;  Johnson  v.  Chicago 
etc.  R'y  Co.,  29  Minn.  425,  431,  432;  Herrick  v.  Minneapolis 
etc.  R'y  Co.,  31  Minn.  11;  47  Am.  Rep.  771;  Merritt  v.  Knife 
Falls  Boom  Co.,  34  Minn.  245;  Nichols  v.  Walter,  37  Minn. 
264;  State  v.  Spaude,  37  Minn.  322;  Lavallee  v.  St.  Paul  etc. 
R^y  Co.,  40  Minn.  249;  Johnson  v.  St  Paul  etc.  R.  R.  Co.,  43 
Minn.  222;  State  v.  Donaldson,  41  Minn.  74.  In  Nichols  v: 
Walter,  37  Minn.  264,  it  was  held  that  a  law  was  general  and 
uniform  in  its  operation  which  operates  equally  upon  all  the 
subjects  within  the  class  for  which  the  rule  is  adopted,  but 
that  the  legislature  cannot  adopt  an  arbitrary  classificatiqn, 
though  it  be  made  to  operate  equally  upon  each  subject  within 
the  class;  and  the  classification  must  be  based  on  some  rea- 
son suggested  by  such  a  difference  in  the  situation  and  cir- 
cumstances of  the  subjects  placed  in  different  classes  as  to 
disclose  the  necessity  or  propriety  of  ditierent  legislation  in 
respect  to  them.  In  State  v.  Donaldson,  41  Minn.  74,  a  dis- 
tinction or  classification  of  dealers  in  medicines,  based  on  the 
location  of  their  places  of  business  in  respect  to  distance  from 
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drug-stores,  was  held  reasonable,  and  not  a  mere  arbitrary 
distinction.  In  Johnson  v.  St.  Paul  etc.  R.  R.  Co.,  43  Minn. 
222,  this  court,  in  dealing  with  Laws  1887,  chapter  13,  defin- 
ing the  liability  of  railway  companies  to  their  employees,  said, 
in  substance,  that  not  only  must  the  statute  treat  alike,  un- 
der the  same  conditions,  all  who  are  brought  within  it,  but  in 
its  classifications  it  must  bring  within  it  all  who  are  under 
the  same  conditions.  "  Such  law  must  embrace  all,  and  ex- 
clude none,  whose  condition  and  wants  render  such  legislation 
necessary  or  appropriate  to  them  as  a  class":  Randolph  v. 
Wood,  49  N.  J.  L.  85.  This  language  is,  of  course,  used  in  a 
broad  and  general  sense,  and  is  not  to  be  given  so  technical 
or  narrow  a  construction  as  to  interfere  with  practical  legis- 
lation. But  applying  the  rule,  as  well  established  in  this 
court,  to  the  legislation  under  consideration,  it  can  hardly 
stand  the  test  of  legal  criticism.  The  provisions  of  section 
three  (3)  are  somewhat  obscure;  but  the  only  fair  and  reason- 
able construction  to  be  given  it  is,  that  it  is  intended  to  except 
A  class  of  manufacturers  who  limit  the  use  of  the  heat,  light, 
and  power  resulting  from  the  combustion  of  smoke-producing 
material  wholly  within  the  prescribed  radius.  The  counsel 
for  the  state  contend  that  this  must  apply  equally  to  all  within 
the  designated  class,  and  that  the  exception  thus  made  in  the 
operation  of  the  act  is  a  reasonable  one,  because,  from  the  na- 
ture of  the  prescribed  limitations,  the  public  injury  or  annoy- 
ance from  the  emission  of  smoke  from  such  establishments 
would  be  not  serious  or  specially  objectionable  to  the  public. 
The  argument  applies  in  so  far  as  the  particular  class  who 
are  excepted  from  the  operation  of  the  statute  is  concerned, 
but  it  does  not  reach  the  objection  that  the  classification  is 
not  sufficiently  broad.  No  arbitrary  distinction  between  dif- 
ferent kinds  or  classes  of  business  can  be  sustained,  the  con- 
ditions being  otherwise  similar.  The  statute  is  leveled  against 
the  nuisance  occasioned  by  dense  smoke,  and  it  can  make  no 
practical  difference  in  what  business  the  owners  or  occupants 
of  the  buildings  in  which  such  smoke  is  produced  are  engaged, 
or  whether  the  heat  evolved  from  the  combustion  of  the  fuel 
producing  such  smoke  is  applied  to  the  generation  of  steam 
or  other  useful  purposes;  or  further,  whether  steam-power  is 
used  in  manufacturing,  or  is  applied  to  other  uses,  as  a  grain- 
elevator  or  hoisting  apparatus  in  a  warehouse.  We  are  obliged 
to  hold  that  the  distinction  or  classification  attempted  to  be 
made  is  untenable.     Section  three  (3)  must  be  read  in  con- 
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nection  with  section  one  (1),  and  is  evidently  intended  to  be 
a  limitation  upon  the  latter  section,  and  is  so  connected  with 
it  that  its  provisions  must  be  regarded  as  inseparable  from 
the  general  purpose  and  object  of  the  act,  so  that  the  whole 
must  stand  or  fall  together.  For  these  reasons  we  hold  the 
act  invalid. 

The  petitioner  is  therefore  discharged. 


Statut-js.  —  General  and  Special  Laws:  See  notes  to  State  v.  Ellet,  21 
Am.  St.  Rep.  780-789,  and  State  v.  Hinman,  23  Am.  St.  Rep.  25-29.  General 
laws  are  those  which  operate  alike  on  all  persona  to  whom  they  apply,  and 
apply  equally  to  all  persons  in  the  same  category  within  the  jurisdiction  of 
the  law-making  powers:  Cody  v.  Murphey,  89  Cal.  522.  The  fact  that  an 
act  is  applicable  to  the  conditions  existing  in  a  single  city  in  the  state  will  not 
necessarily  render  it  local  or  special  legislation.  A  law  may  be  general,  and 
yet  be  operative  in  a  single  place.  It  is  not  requisite  that  it  should  be  pres- 
ently applicable  to  every  person  or  to  every  city  within  the  state:  West 
C/iicago  Park  Commas  v.  McMuUen,  134  111.  170.  A  statute  which  is  of  gen- 
eral and  uniform  operation  throughout  the  state,  and  operates  alike  upon 
all  persons  under  the  same  circumstances,  is  not  subject  to  the  objection  that 
it  is  special  or  local  legislation:  Qilson  v.  Commissioners,  128  Ind.  65;  Louis- 
ville etc.  R'y  Co.  V.  Wallace,  136  111.  87.  There  is  no  constitutional  interdic- 
tion of  a  general  act  that  may  by  possibility  produce  local  results:  In  re 
Petition  of  Cleveimd,  51  N.  J.  L.  319.  On  the  other  hand,  in  CommomoeaUh 
V.  Reynolds,  137  Pa.  St.  390,  it  was  held  that  the  test  is,  not  results  actu- 
ally produced,  but  possibilities.  A  special  law  is  one  relating  to  a  selected 
class,  as  well  as  to  a  particular  object:  Smith  v.  MrDermoU,  93  Cal.  421. 
Therefore  a  statute  applicable  only  to  a  particular  city  in  the  grade  or  class 
to  which  it  belongs,  and  which  cannot,  by  reason  of  its  provisions,  be  adapted 
to  any  other  city  in  the  same  grade  or  class,  is  special  in  its  nature:  State  y. 
Smith,  48  Ohio  St.  211.  A  fortiori  is  an  act  directed  at  one  particular  named 
municipal  corporation  alone  special  within  the  meaning  of  the  constitution: 
People  V.  Common  Council,  85  Cal.  369.  A  provision  special  in  its  nature 
is  none  the  lesa  special  because  inserted  in  the  most  general  of  laws:  People 
▼.  Central  Pae.  R.  £.  Co.,  83  Cal.  393. 
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Corporations.  —  Contracts  Madk  bt  Promoters  o»  a  CoBPOEATioir  la 
anticipation  of  its  organization  may  be  ratified  by  it  after  its  incorpora- 
tion, and  such  ratification  may  be  inferred  from  acts  or  acquiescence  on  its 
part,  or  that  of  its  authorized  agents,  as  well  as  from  the  formal  action 
of  its  board  of  directors. 

Corporations  —  Promoters,  Contracts  with.  —  If  persons  engaged  in  pro- 
earing  the  organization  of  a  corporation  to  publish  a  newspaper  enter  into 
•  contract  with  another  person  for  his  services  as  advertising  solicitor  for 
■uch  newspaper  for  one  year,  and  he,  after  the  corporation  is  perfected. 
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enters  its  services  pursuant  to  his  contract,  with  the  knowledge  of  it» 
officers,  and  continues  in  such  service  for  some  months,  the  corporation 
may  be  deemed  to  have  adopted  the  contract  of  its  promoters,  and  held 
liable  thereon. 

Corporation  —  Promoters'  Contract.  —  If  a  Corporation  Adopts  ▲ 
Contract  made  by  its  promoters,  such  adoption  cannot  relate  back  to 
the  making  of  the  contract  by  the  promoter;  for  the  corporation  having 
at  that  time  no  existence,  and  no  power  to  contract,  no  act  on  its  part 
can  ratify  such  a  contract  as  of  a  date  anterior  to  the  creation  of  the 
corporation. 

Statdte  of  Frauds  —  Contract  not  to  be  Performed  within  a  Year.  — 
A  contract  between  promoters  of  a  corporation  and  another  person,  that 
he  will  serve  the  corporation  for  the  period  of  one  year  after  its  organi- 
zation, is  not  within  the  statute  of  frauds,  because  the  contract,  so  far 
as  the  corporation  is  concerned,  could  have  no  existence  until  after  ita 
organization. 

Oeorge  F.  Edwards,  for  the  appellant. 

F.  B.  Wright,  for  the  respondent. 

Mitchell,  J.  The  complaint  alleges  that  about  October  1, 
1889,  the  defendant  contracted  with  plaintiflF  for  his  services 
as  advertising  solicitor  for  one  year;  that  in  April,  1890,  it 
discharged  him,  in  violation  of  the  contract.  The  action  is  to 
recover  damages  for  the  breach  of  the  contract.  The  answer 
sets  up  two  defenses:  1.  That  plaintiflf's  employment  was  not 
for  any  stated  time,  but  only  from  week  to  week;  2.  That  he 
was  discharged  for  good  cause.  Upon  the  trial  there  was  evi- 
dence reasonably  tending  to  prove  that  in  September,  1889, 
one  C.  A.  Ni mocks,  and  others,  were  engaged  as  promoters  in 
procuring  the  organization  of  the  defendant  company  to  pub- 
lish a  newspaper;  that  about  September  12th,  Nimocks,  as 
Buch  promoter,  made  a  contract  with  plaintiff,  in  behalf  of  the 
contemplated  company,  for  his  services  as  advertising  solici- 
tor for  the  period  of  one  year  from  and  after  October  Ist,  — 
the  date  at  which  it  was  expected  that  the  company  would  be 
organized;  that  the  corporation  was  not  in  fact  organized 
until  October  16th,  but  that  the  publication  of  the  paper  was 
commenced  by  the  promoters  October  Ist,  at  which  date 
plaintiff,  in  pursuance  of  his  arrangement  with  Nimocks,  en- 
tered upon  the  discharge  of  his  duties  as  advertising  solicitor 
for  the  paper;  that  after  the  organization  of  the  company,  he 
continued  in  its  employment,  in  the  same  capacity,  until  dis- 
charged, the  following  April;  that  defendant's  board  of  direc- 
tors never  took  any  formal  action  with  reference  to  the  contract 
made  in  its  behalf  by  Nimocks,  but  all  of  the  stockholders, 
directors, -and  officers  of  the  corporation  knew  of  this  contract 
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at  the  time  of  its  organization,  or  were  informed  of  it  soon  af- 
terwards, and  none  of  them  objected  to  or  repudiated  it,  but, 
on  the  contrary,  retained  plaintifiF  in  the  employment  of  the 
company  without  any  other  or  new  contract  as  to  his  services. 

There  is  a  line  of  cases  which  hold  that  where  a  contract  is 
made  in  behalf  of,  and  for  the  benefit  of,  a  projected  corpora- 
tion, the  corporation,  after  its  organization,  cannot  become  a 
party  to  the  contract,  either  by  adoption  or  ratification  of  it: 
Abbott  V.  Hapgood,  150  Mass.  248;  15  Am.  St.  Rep.  193; 
Beach  on  Corporations,  sec.  198.  This,  however,  seems  to  be 
more  a  question  of  name  than  of  substance;  that  is,  whether 
the  liability  of  the  corporation,  in  such  cases,  is  to  be  placed 
on  the  grounds  of  its  adoption  of  the  contract  of  its  promoters, 
or  upon  some  other  ground,  such  as  equitable  estoppel.  This 
court,  in  accordance  with  what  we  deem  sound  reason,  as 
well  as  the  weight  of  authority,  has  held  that  while  a  corpo- 
ration is  not  bound  by  engagements  made  on  its  behalf  by  its 
promoters  before  its  organization,  it  may,  after  its  organiza- 
tion, make  such  engagements  its  own  contracts;  and  this  it 
may  do  precisely  as  it  might  make  similar  original  contracts, 
formal  action  of  its  board  of  directors  being  necessary  only 
where  it  would  be  necessary  in  the  case  of  a  similar  original 
contract;  that  it  is  not  requisite  that  such  adoption  or  ac- 
ceptance be  expressed,  but  it  may  be  inferred  from  acts  or 
acquiescence  on  part  of  the  corporation,  or  its  authorized 
agents,  as  any  similar  original  contract  might  be  shown: 
Battelle  v.  Northwestern  Cement  and  Concrete  Pavement  Co.,  37 
Minn.  89.  See  also  Morawetz  on  Corporations,  sec.  548.  The 
right  of  the  corporate  agents  to  adopt  an  agreement  originally 
made  by  promoters  depends  upon  the  purposes  of  the  corpo- 
ration and  the  nature  of  the  agreement.  Of  course  the  agree- 
ment must  be  one  which  the  corporation  itself  could  make, 
and  one  which  the  usual  agents  of  the  company  have  express 
or  implied  authority  to  make.  That  the  contract  in  this  case 
was  of  that  kind  is  very  clear;  and  the  acts  and  acquiescence 
of  the  corporate  officers,  after  the  organization  of  the  com- 
pany, fully  justified  the  jury  in  finding  that  it  had  adopted 
it  as  its  own. 

The  defendant,  however,  claims  that  the  contract  was  void 
under  the  statute  of  frauds,  because,  "by  its  terms,  not  to  bo 
performed  within  one  year  from  the  making  thereof,"  which 
counsel  assumes  to  be  September  12th,  the  date  of  the  agrc^;- 
ment  between  plaintiff  and   the   promoter.     This   p^oceed^i 


656  McArthur  v.  Times  Printing  Co.  [Mian. 

upon  the  erroneous  theory  that  the  act  of  the  corporation  in 
such  cases  is  a  ratification  which  relates  back  to  the  date  of 
the  contract  with  the  promoter,  under  the  famihar  maxim 
that  "a  subsequent  ratification  has  a  retroactive  effect,  and 
is  equivalent  to  a  prior  command."  But  the  liability  of  the 
corporation,  under  such  circumstances,  does  not  rest  upon 
any  principle  of  the  law  of  agency,  but  upon  the  immediate 
and  voluntary  act  of  the  company.  Although  the  acts  of  a 
corporation  with  reference  to  the  contracts  made  by  promoters 
in  its  behalf  before  its  organization  are  frequently  loosely 
termed  "  ratification,"  yet  a  "  ratification,"  properly  so  called, 
implies  an  existing  person,  on  whose  behalf  the  contract 
might  have  been  made  at  the  time.  There  cannot,  in  law, 
be  a  ratification  of  a  contract  which  could  not  have  been 
made  binding  on  the  ratifier  at  the  time  it  was  made,  because 
the  ratifier  was  not  then  in  existence:  In  re  Empress  Engineer' 
ing  Co.y  16  Ch.  Div.  128;  Melhado  v.  Porto  Alegre  etc.  R'y  Co.y 
L.  R.  9  Com.  P.  505;  Kelner  v.  Baxter,  L.  R.  2  Com.  P.  185. 
What  is  called  "  adoption  "  in  such  cases  is,  in  legal  effect, 
the  making  of  a  contract  of  the  date  of  the  adoption,  and  not 
as  of  some  former  date.  The  contract  in  this  case  was,  there- 
fore, not  within  the  statute  of  frauds.  The  trial  court  fairly 
submitted  to  the  jury  all  the  issues  of  fact  in  this  case,  ac- 
companied by  instructions  as  to  the  law  which  were  exactly 
in  the  line  of  the  views  we  have  expressed;  and  the  evidence 
justified  the  verdict. 

The  point  is  made  that  plaintiff  should  have  alleged  that 
the  contract  was  made  with  Nimocks,  and  subsequently 
adopted  by  the  defendant.  If  we  are  correct  in  what  we 
have  said  as  to  the  legal  effect  of  the  adoption  by  the  corpo- 
ration of  a  contract  made  by  a  promoter  in  its  behalf  before 
its  organization,  the  plaintiff  properly  pleaded  the  contract  as 
having  been  made  with  the  defendant.  But  we  do  not  find 
that  the  evidence  was  objected  to  on  the  ground  of  variance 
between  it  and  the  complaint.  The  assignments  of  error  are 
very  numerous,  but  what  has  been  already  said  covers  all 
that  are  entitled  to  any  special  notice. 

Order  affirmed.  

Corporations.  —  Liabilitt  for  Contracts  Enterkd  nrro  bt  Pro- 
moters BBFORE  Incorporation:  See  notes  to  Moore  etc  Hardware  Go.  r. 
Towers  Hardware  Go.,  13  Am.  St.  Rep.  23,  and  Pittsburg  Mining  Co.  t» 
Spooner,  17  Am.  St.  Rep.  161;  Stanton  v.  New  York  etc  B'y  Co.,  59  Coaiu 
272;  21  Am.  St.  Rep.  110. 
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Kurtz  v.  St.  Paul  and  Duluth  E.  K.  Co. 

[48  Minnesota,  339.] 

JuEiSDicnoN  or  Non-resident  Minors.  —  The  power  of  the  courts  of  th« 
state  to  appoint  a  guardian  for  non-resident  minors  having  property 
within  its  jurisdiction  is  unquestionable. 

Jurisdiction  of  Minors.  —  Notice  to  a  minor  of  an  application  for  the  ap- 
pointment of  a  guardian  is  purely  a  matter  of  statutory  requirement,  and, 
when  not  required  by  statute,  need  not  be  given. 

Jurisdiction  or  Minors.  —  If  a  statute  declares  that  such  notice  shall  b« 
given  of  an  application  to  appoint  a  guardian  of  a  minor  to  all  persons 
interested  as  the  judge  shall  order,  letters  of  guardianship  cannot  be 
attacked  on  the  ground  that  the  notice  which  he  directed  to  be  given 
was  insufficient  because  it  did  not  include  notice  to  the  minors  them« 
selves. 

Guardian's  Sale  cannot  be  Collaterally  Attacked  in  an  action  between 
third  persons  on  the  ground  that  the  purchaser  was  the  attorney  of  the 
gnardian. 

/.  W.  Bull,  and  Smith  and  Toione^  for  the  appellants. 

Lusk,  Bunn,  and  Hadley,  for  the  respondent. 

Mitchell,  J.  Action  of  ejectment.  In  its  answer  the  de- 
fendant alleged  title  in  itself,  but  this  claim  is  now  abandoned, 
and  the  action  of  the  plaintiffs  is  sought  to  be  defeated  solely 
on  the  ground  of  their  own  want  of  title.  One  George  Leidner 
died  seised  of  the  land,  and  the  plaintiffs,  as  his  heirs,  are  the 
owners,  unless  their  title  was  divested  by  a  guardian's  sale  to 
one  Hiram  Hayes,  in  May,  1872.  The  probate  proceedings 
which  culminated  in  this  sale  are  the  same  which  were  con- 
sidered in  West  Duluth  Land  Co.  v.  Kurtz,  45  Minn.  380,  but 
the  questions  now  raised  are  different.  The  principal  point 
made  is,  that  the  appointment  of  Catharine  Burg  as  guardian 
of  the  plaintiffs  was  absolutely  void  for  want  of  notice  to  the 
minors  of  the  hearing  of  her  application  for  such  appointment. 
The  admitted  facts  are,  that  the  plaintiffs  were  infants,  resid- 
ing, in  Wisconsin,  with  their  mother,  Catharine  Burg,  and  own- 
ing this  land  in  St.  Louis  County,  in  this  state.  Their  next 
of  kin  were  their  mother,  with  whom  they  were  living,  and  a 
married  sister,  Mary  Burns,  residing  in  Duluth,  in  this  state. 
On  February  27, 1872,  the  mother  petitioned  the  probate  court 
of  St.  Louis  County  for  letters  of  guardianship.  On  the  same 
day,  that  court  ordered  that  a  hearing  be  had  on  the  petition, 
March  2,  1872,  and  that  notice  be  given  of  said  hearing  to  all 
persons  interested,  by  personal  service  on  the  next  of  kin,  two 
days  before  the  hearing.     The  mother,  who  was  the  plaintiffs' 
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natural  guardian,  and  with  whom  they  resided,  had  notice  by 
being  herself  the  petitioner,  and  notice  was  served  personally 
on  Mary  Burns,  their  sister,  on  the  said  twenty-seventh  day 
of  February.  It  is  objected  that  this  notice  to  the  next  of  kin 
was  not  notice  to  the  minors;  that  notice  to  the  minors  them- 
selves was  necessary  to  give  the  court  jurisdiction,  and  to  make 
the  appointment  of  any  validity. 

The  power  to  appoint  a  guardian  of  the  estate  of  a  non-res- 
ident minor  situated  in  this  state  is  unquestioned,  and  the 
purpose  of  so  doing  is  the  same  as  in  appointing  a  guardian 
of  the  person  and  estate  of  a  resident  minor.  Notice  of  the 
hearing  for  such  appointment  is  not  a  constitutional  prerequi- 
site to  the  jurisdiction  to  name  a  guardian.  Appointing  a 
guardian  deprives  no  one  of  his  property,  and  does  not  change 
or  aflfect  the  title  of  it.  liCtters  of  guardianship  are  merely  a 
commission  which  places  the  property  of  the  ward  in  the  care 
of  an  officer  of  the  court  as  custodian,  and  in  its  eflFect  is  not 
essentially  different  from  the  appointment  of  a  receiver  or 
temporary  administrator,  —  a  jurisdiction  which  can  be,  and 
frequently  is,  exercised  before  service  of  any  process.  The 
matter  of  notice  of  an  application  for  the  appointment  of  a 
guardian  is  therefore  purely  a  matter  of  statutory  requirement. 
The  provision  of  statute  regulating  notice  in  this  case  is  found 
in  General  Statutes  of  1866,  chapter  59,  section  13  (Gen.  Stats. 
1878,  c.  59,  sec.  21),  viz.:  "  Such  notice  to  all  persons  interested 
as  the  judge  shall  order."  My  own  opinion  is,  that  when  it 
appears  that  the  person  or  property  was  the  subject  of  guar- 
dianship, and  that  the  letters  were  issued  by  the  proper  probate 
court,  as  were  the  facts  here,  the  letters  of  guardianship  are 
not  subject  to  collateral  attack,  but,  like  letters  of  adminis- 
tration, are  conclusive  evidence  of  the  due  appointment  of  the 
person  therein  named,  until  reversed  on  appeal,  or  revoked  by 
the  court  which  granted  them.  This  is  the  rule  in  most  juris- 
dictions; and  the  practical  difficulties  and  embarrassments 
resulting  from  a  different  rule  are  very  apparent.  But  in 
Davis  V.  Hudson^  29  Minn.  27,  this  court  held  that  while  the 
manner  of  notice  is  committed  to  the  discretion  of  the  probate 
judge,  yet  some  notice  is  indispensable;  that  notice  is  juris- 
dictional; and  that  the  validity  of  the  guardianship  is  subject 
to  collateral  attack  on  the  ground  of  want  of  any  notice  of  the 
application  for  the  appointment. 

In  the  present  case  there  is  no  question  but  that  all  the 
notice  was  given  which  the  probate  judge  ordered,  but  the 
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contention  is,  that  what  the  judge  ordered  was  insufficient,  be- 
cause it  did  not  include  notice  to  the  minors  themselves.  The 
statute  clearly  commits  it  to  the  sound  discretion  of  the  judge 
to  decide  how  and  in  what  manner  notice  shall  be  given,  and  to 
fix  the  kind  of  notice  most  likely  to  serve  the  ends  of  justice, 
and  protect  the  interests  of  the  infants.  Similar  provisions  in 
similar  statutes  are  quite  common,  and  it  is  agreed  with  onei 
accord  that  the  purpose  is  to  give  notice  to  relatives  or  next 
of  kin  who  are  naturally  interested  in  the  infants  or  their 
estates  so  as  to  give  them  an  opportunity  to  attend,  if  they 
desire,  for  the  purpose  of  giving  the  probate  court  the  requisite 
information  as  to  the  nature  and  value  of  the  estate  of  the 
infant,  and  as  to  the  propriety  or  impropriety  of  the  appoint- 
ment, as  guardian,  of  the  person  named  in  the  petition:  Under- 
hill  V.  Dennis,  9  Paige,  202;  White  v.  Pomeroy,  7  Barb.  640; 
Ex  parte  Dawson,  3  Bradf.  130.  Notice  to  the  infants  is  not 
the  important  or  essential  thing,  for  the  very  necessity  for 
appointing  a  guardian  for  them  arises  out  of  the  fact  that 
they  are  incapable  of  managing  their  own  estate,  or  of  deter- 
mining for  themselves  what  is  for  their  own  interests.  If  they 
are  of  very  tender  years,  and  strictly  non  swi  juris,  notice  to 
them  would  be  an  idle  ceremony,  and  utterly  useless.  Hence 
we  conclude  that  the  notice  contemplated  by  statute  does  not 
necessarily  require  or  include  notice  to  the  infants  themselves, 
but  that  it  is  left  to  the  sound  discretion  of  the  probate  judge 
to  order  such  notice  to  persons  interested  as  natural  guardians 
and  next  of  kin  as  he  shall  deem  most  likely  to  inform  them 
of  the  application,  and  thus,  through  their  attendance,  advise 
him  of  the  extent  and  condition  of  the  infants'  estate,  and  of 
the  expediency  of  the  appointment  prayed  for.  Notice  to  the 
mother,  with  whom  plaintiffs  lived,  and  to  their  married  sister, 
their  only  other  near  relative,  was  more  likely  to  accomplish 
this  end  than  publication,  or  even  personal  service  on  the 
infants  themselves,  and  fully  answered  the  statutory  require- 
ment. 

The  objection  that  Hayes  was  disqualified  from  purchasing 
at  the  guardian's  sale  because  he  was  attorney  for  the  guar- 
dian is  one  that  cannot  be  made  available  in  an  action  of 
ejectment  between  other  parties.  The  purchase  by  Hayes  is 
at  least  valid  as  to  third  parties  until  set  aside  by  direct 
attack.  There  is  nothing  in  the  point  that  the  deed  does  not 
describe  or  include  the  land  in  controversy. 

Judgment  affirmed. 


660  OvERMiRE  V.  Haworth.  [Minn. 

GUARDIAW   AND  WaRD  —  APPOINTMENT  0»   GCAKDIAN   OF  NoN-RESIDENT 

Minor.  —  A  probate  court  of  this  state  may  appoint  a  guardian  for  a  non- 
resident minor  as  respects  any  estate  he  may  have  in  this  state:  West  Duluth 
Land  Go.  v.  Kurtz,  45  Minn.  380;  SMby  v.  Harrison,  84  Ky.  144.  Where 
an  infant  resides  in  another  state,  but  has  property  here,  he  may  have  guar- 
dians appointed  in  both  jurisdictions;  the  foreign  guardian  has  the  custody 
of  his  person,  and  the  domestic  guardian  has  control  of  his  property  within 
this  state,  and  neither  can  interfere  with  the  other:  Kraft  v.  Wickey,  4  Gill 
&  J.  332;  23  Am.  Dec.  569,  and  note.  The  probate  court  of  a  county  in 
this  state,  in  which  there  is  realty  of  a  ward  residing  in  another  state,  under 
guardianship  by  appointment  of  a  guardian  in  another  state,  is  the  "probate 
court  having  jurisdiction,"  upon  an  application  of  such  guardian  to  sell  the 
realty  situated  here:  Menage  v.  Jones,  40  Minn.  254.  See  also  Boyd  v.  OUuB, 
34  Ga.  253;  89  Am.  Dec.  252,  and  note.  As  to  the  appointment,  rights, 
powers,  and  duties  of  guardians  of  non-resident  minors,  see  note  to  Earl  v. 
Dresser,  95  Am.  Dec.  606,  and  note  to  Molyneux  r.  Seymour,  76  Am.  Dea 
669. 


OvERMiRB  V.  Haworth. 

[48  Minnesota,  872.] 
Orkditor's  Bill  —  Re-soltinq  Trusts.  —  If  the  statute  of  a  state  provides 
that  when  property  purchased  by  the  debtor  is  conveyed  to  a  third 
person,  with  intent  to  defraud  the  creditors  of  such  debtor,  a  trust  shall 
result  in  favor  of  such  creditors  to  the  extent  that  may  be  necessary  to 
satisfy  their  demands,  they  may,  if  residents  of  the  state,  prosecute  an 
action  to  enfore  such  trust,  without  first  obtaining  judgment  on  their 
demand,  if  their  debtor  is  a  non-resident  of  the  state,  and  has  no  prop- 
erty therein  which  can  be  appropriated  to  the  satisfaction  of  the  debt 
by  legal  proceedings. 

C.  L.  Smith,  and  Brooks  and  Hendrix,  for  the  appellant. 

Hahn  and  Hawley,  for  the  respondent. 

Dickinson,  J.  This  action  is  prosecuted  to  enforce  a  result- 
ing trust,  under  General  Statutes  of  1878,  chapter  43,  sections 
7,  8,  as  respects  certain  land  in  this  state,  which,  upon  pur- 
chase, were  conveyed  to  the  defendant,  her  husband,  one  L.  L. 
Haworth,  having  paid  the  whole  consideration  therefor.  The 
plaintiff  is  a  simple  contract  creditor  of  L.  L.  Haworth, 
who  resided  in  the  state  of  Illinois  when  the  debt  was  con- 
tracted, and  who  ever  since  has  resided  there.  The  said 
debtor,  Haworth,  has  never  owned  any  property  within  this 
state.  He  procured  the  conveyance  of  the  land  in  question 
to  be  made  to  the  defendant,  his  wife,  with  intent  to  defraud 
his  creditors,  including  the  plaintiff.  It  does  not  appear 
whether  the  debtor,  Haworth,  is  solvent  or  insolvent.  By  the 
terras  of  the  statute  above  cited,  a  trust  in  the  land  results  in 
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favor  of  the  creditors  of  the  person  paying  the  consideration 
*'  to  the  extent  that  may  be  necessary  to  satisfy  their  just  de- 
mands."    In  Massey  v.  Gorton,  12  Minn.  145,  90  Am.  Dec. 
287,  it  was  said  that  a  mere  simple  contract  creditor  is  not 
entitled  to  relief  under  this  statute;  that  he  must  obtain  judg- 
ment at  law  before  seeking  relief  in  equity.     And  in  Moffatt 
V.  Tuttle,  35  Minn.  301,  it  was  decided  that  a  creditor  is  not 
entitled  to  such  relief  until  he  has  exhausted  his  remedies  at 
law.     It  was  considered,  in  that  case,  to  be  a  sufficient  reason 
for  refusing  the  aid  of  equity  to  enforce  the  statutory  trust, 
that  it  was^ot  shown  that  execution  had  been  returned  un- 
satisfied, or  that  the  judgment  debtor  was  insolvent,  or  had 
no  property  subject  to  execution.     It  must  be  regarded  as  the 
general  rule,  in  this  state  at  least,  that  the  creditor  must  pro- 
ceed to  recover  and  enforce  judgment  at    law   against   his 
debtor  before  he  will  be  allowed  to  maintain  an  action  of  an 
equitable  nature  to  enforce  the  statutory  trust.     But  the  rule 
which  forbids  resort  to  equity  for  relief  when  there  is  an  ade- 
quate legal  remedy  is  not  to  be  applied  with  such  strictness 
as  to  practically  deny  to  a  party  having  a  right  against  an- 
other, legal  or  equitable,  any  reasonably  available  means  of 
enforcing  it.     It  is  true  that  an  equitable  suit  will  not  be  en- 
tertained if  there  is  no  necessity  for  resorting  to  such  a  pro- 
ceeding.    But  even  though  the  law  does  offer  a  remedy  which 
may  be  resorted  to,  still,  if  it  be  not  adequate  to  the  require- 
ments of  the  case,  equity  should  not  refuse  its  aid  within  the 
proper  scope  of  its  jurisdiction.     If  the  legal  remedy  be  not 
reasonably  available  and  effectual,  there  would  seem  to  be  no 
reason  forbidding  resort  to  equitable  relief.     For  instance,  a 
fraudulent  debtor  may  abscond  to  some  distant  but  known 
place,  as  to  India,  leaving  no  property  within  our  jurisdiction 
which  can  be  reached  by  attachment  or  ordinary  legal  pro- 
ceedings, but  leaving  property  which,  by  the  aid  of  a  court  of 
equity,  may  be  reached  and  appropriated  to  the  satisfaction 
of  his  debts.     We  think  that  equity  would  not  refuse  to  exer- 
cise its  ordinary  jurisdiction  in  favor  of  a  creditor,  under  such 
•circumstances,  for  the  reason  merely  that  he  might  secure  a 
legal  recovery  and  satisfaction  in  India,  but  at  an  expense  far 
•greater  than  the  amount  of  his  debt.     In  such  a  case,  and  in 
others  which  will  readily  occur  to  the  mind,  it  is  obvious  that 
the  ordinary  course  of  legal  proceedings  affords  in  reality  no 
.adequate  or  real  means  of  redress. 

Upon  the  point  here- in  question  there  is  a  conflict  of  au- 
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thority.  We  think  that  the  better  reason  supports  the  view 
that  the  resulting  trust  created  by  the  statute  may  be  en- 
forced in  favor  of  one  of  our  citizens,  even  though  he  has  not 
recovered  a  judgment  for  his  debt,  the  debtor  being  a  non- 
resident, and  beyond  the  jurisdiction  of  our  courts,  and  hav- 
ing no  property  here  which  can  be  appropriated  by  legal 
proceedings  to  the  satisfaction  of  the  debt.  In  support  of 
this  conclusion  the  following  authorities  may  be  cited:  Mer- 
chants'  Nat.  Bank  v.'  Paine,  13  R.  I.  592;  Kipper  v.  Glancey^ 
2  Blackf.  356;  Stanton  v.  Emhry,  46  Conn.  595;  Peay  v.  Mor- 
rison's ExWs,  10  Gratt.  149;  Scott  v.  McMillen,  1  Kitt.  302;  13 
Am.  Dec.  239;  Anderson  v.  Bradford,  5  J.  J.  Marsh.  69;  Kin- 
loch  v.  Meyer,  1  Speers  Eq.  427;  Farrar  v.  Haselden,  9  Rich. 
Eq.  331;  Pendleton  v.  Perkins,  49  Mo.  565;  and  see  High  on 
Injunctions,  sec.  29. 

In  so  deciding  we  decline  to  follow  or  to  apply  in  the  case 
before  us  the  ruling  upon  the  last  ground  stated  in  the  opin- 
ion in  Birdsall  v.  Fischer,  17  Minn.  100.  The  case  before  us 
does  not  require  that  we  consider  or  determine  whether  the 
non-residence  of  a  debtor  and  the  non-existence  of  a  legal 
remedy  in  the  courts  of  our  own  state  is  alwaj'S  to  be  regarded 
as  a  sufficient  reason  for  invoking  the  aid  of  equity.  It  is 
sufficient  to  say  that  such  a  case  is  deemed  to  justify  the  en- 
forcement, in  favor  of  a  resident  creditor,  of  the  specific  trust 
resulting  under  the  statute  from  the  fraudulent  conduct  of  the 
non-resident  debtor  in  procuring  property  purchased  by  him, 
and  over  which  our  jurisdiction  extends,  to  be  conveyed  to  a 
voluntary  grantee  for  the  purpose  of  keeping  it  beyond  the 
reach  of  his  creditors.  The  objection  that  the  plaintiff  had 
not  reduced  his  demand  to  judgment,  as  he  could  not  have 
done  without  going  to  a  foreign  state  for  that  purpose,  and 
that  the  proof  of  his  debt  in  this  action  was  not  conclusive 
personally  upon  the  debtor,  is  not  a  sufficient  reason  for  re- 
fusing to  enforce  the  trust  which  was  imposed  on  the  land 
when  the  debtor  purchased  it,  and  for  the  purpose  of  defraud- 
ing his  creditors,  procured  the  conveyance  to  be  made  to  the 
defendant.  This  objection  might  be  urged  with  equal  forco 
against  the  propriety  of  allowing  legal  proceedings  by  attach- 
ment against  the  property  of  non-resident  debtors  to  satisfy 
debts  for  which  no  personal  judgment  is  recovered. 

Judgment  affirmed.  

CREDiTOB'a  Suit  —  Jodomknt  at  Law,  whkw  not  Necessary  to  Main- 
tain. —  A  creditor  may,  without  a  judgment  at  law,  have  a  fraudulent  8al» 
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set  aside,  under  the  Mississippi  statute:  Comstock  v.  Rayford,  1  Smedes  &  M. 
423;  40  Am.  Deo.  102,  and  note.  See  extended  note  to  Massey  v.  Oorlon, 
90  Am.  Dec.  296,  also  note  to  Miller  v.  Davidson,  44  Am.  Deo.  722,  and  espe- 
cially note  to  Qua7-l  v.  Abbett,  52  Am.  Rep.  673. 


fullington    v,    northwestern    importers*    and 

Breeders'  Association. 

[48  Minnesota,  490.] 
Fkattdulent  Tbansfers.  —A  Subsequent  Ckeditor  cannot  arold  a  eon* 
▼eyance  by  his  debtor,  not  intended  to  nor  operating  to  defraud  him,  oa 
the  ground  that  it  was  executed  to  defraud  existing  creditorsi 

Haynes  and  Chase,  for  the  appellant. 

Little  and  Nunn,  for  the  respondent. 

GiLFiLLAN,  C.  J.  The  nature  of  the  instrument  under  which 
the  garnishee  defendant  claims  title  to  the  property  is,  as  the 
plaintiff  claims  it  to  be,  a  common-law  assignment  for  the  ben- 
efit of  creditors.  Although  it  is  not  very  clear  that  the  assignor 
had  at  its  date  any  creditors  who  did  not  assent  to  the  assign- 
ment by  signing  it,  we  may  assume  that  he  had,  and  that,  as 
to  them,  the  assignment  is  fraudulent,  and  consequently  void. 
There  is  no  evidence  of  any  intent  to  defraud  any  who  might 
become  creditors  after  its  execution;  that  it  was  made  with  any 
reference  to  or  in  contemplation  of  future  debts  of  the  assignor; 
and  there  is  nothing  in  its  character,  nor  in  the  acts  of  the 
parties  under  it,  to  make  it  operate  as  a  fraud  upon  such 
creditors.  The  plaintiff  is  a  subsequent  creditor,  so  that  the 
question  is  presented.  Can  a  subsequent  creditor  avoid  a  con- 
veyance by  his  debtor,  not  intended  to  nor  operating  to  defraud 
him,  on  the  ground  that  it  was  executed  with  intent  to  de- 
fraud existing  creditors  ?  This  court  has  always  held  he 
cannot:  Bruggennan  v.  Hoerr,  7  Minn.  337;  82  Am.  Dec.  97; 
Stone  v.  Myers,  9  Minn.  303;  86  Am.  Dec.  104;  Sanders  v. 
Chandler,  26  Minn.  273;  Hartman  v.  Wetland,  36  Minn.  223; 
Bloom  V.  Moy,  43  Minn.  397;  19  Am.  St.  Rep.  243.  One  ex- 
pression in  Walsh  v.  Byrnes,  39  Minn.  527,  may  point  to  a 
different  conclusion,  but  the  entire  opinion  is  to  the  effect  that 
to  enable  a  subsequent  creditor  to  avoid  a  transfer  as  fraud- 
ulent, it  must  appear  that  its  purpose  was,  or  that  its  effect 
will  be,  to  defraud  him.  An  intent  to  defraud  existing  creditors 
may,  in  connection  with  other  circumstances,  be  evidence  oa 
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the  question  of  intent  to  defraud  subsequent  or  prospective  cred- 
itors: Union  Nat.  Bank  v.  Pray,  44  Minn.  168.  There  is  no  lit- 
tle confusion  in  the  authorities  on  the  point,  there  being  many 
dicta  to  the  effect,  and  some  decisions  directly  holding,  that  a 
subsequent  creditor  may  avoid  a  conveyance  fraudulent  as  to 
existing  creditors,  and  other  decisions — the  majority  of  the 
more  modern  decisions — holding  the  contrary.  Few  hold 
unqualifiedly  that  a  conveyance  is  void  as  to  subsequent 
creditors  merely  because  made  with  intent  to  defraud  creditors 
who  were  such  at  the  time  of  its  execution.  In  most  of  the 
decisions  of  the  former  class  referred  to,  the  effect  as  to  sub- 
sequent creditors  is  made  to  depend  on  the  circumstances 
under  which  the  conveyance  with  intent  to  defraud  existing 
creditors  was  made.  In  this  state,  where  the  question  of  the 
fraudulent  intent  is  one  of  fact,  and  not  of  law,  the  circum- 
stances referred  to  in  those  cases  would  not  make  the  convey- 
ance void  per  se,  but  would  be  evidence  of  a  fraudulent  intent 
as  to  subsequent  creditors.  The  evidence  might  be  of  such  a 
character  —  as  where  the  fraudulent  intent  appears  by  the 
instrument  making  the  conveyance  —  as  to  be  conclusive,  and 
compel  a  finding  of  its  existence.  It  seems  reasonable  that  a 
creditor  assailing  a  conveyance  by  his  debtor  should  stand  on 
its  intent  or  effect  as  to  himself,  and  that  A  ought  not  to  be 
permitted  to  avoid  it  merely  because  it  was  intended  to  or  will 
prejudice  B.  A  conveyance  may  be  made  with  intent  to  de- 
fraud existing,  but  without  such  intent  as  to  subsequent,  cred- 
itors, or  it  may  be  with  intent  to  defraud  only  subsequent 
creditors,  or  it  may  be  to  defraud  both  classes.  The  purpose 
of  the  rule  of  the  common  law,  and  of  the  statute  which  re- 
asserts that  rule,  is  to  defeat  the  intended  fraud,  which  it 
does  by  making  the  conveyance  void  as  to  the  persons  in- 
tended to  be  defrauded,  and  who  will  be  defrauded  unless  it  bo 
avoided.  The  statute  (13  Eliz.,  c.  5),  which  all  subsequent 
statutes  follow  in  substance,  if  not  in  terms,  avoided  the  con- 
veyance "only  as  against  those  persons,  their  heirs,"  etc., 
"  whose  actions,"  etc.,  "  are  defrauded."  There  is  no  warrant 
in  it  for  holding  that  one  class  of  creditors  may  avoid  a  con- 
veyance merely  on  the  ground  that  it  was  intended  to,  and 
if  sustained  will,  defraud  another  class. 
Judgment  affirmed.  

FaAnDlTLKNT  CONVETANCES  —  RiOHT  OF  SUBSEQUENT  CREDITORS  TO  AT- 
TACK. —  For  a  full  discussion  of  this  subject,  see  extended  note  to  Hagerman 
T.  Buchanan,  14  Am.  St.  Rep.  743-754:.     A  creditor,  to  obtain  relief  against 
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a  fraudulent  disposition  of  property,  must  show  that  he  was  a  creditor  at  the 
time  that  the  act  was  done,  and  that  it  was  in  fraud  of  his  rights:  Stone  v. 
Myers,  9  Minn.  303;  86  Am.  Dec.  104,  and  note;  Heid  v.  Oray,  37  Pa.  St. 
508;  78  Am.  Dec.  444.  A  conveyance  is  not  void  as  against  subsequent 
creditors  unless  fraudulent  in  fact,  —  that  is,  made  with  a  view  to  future 
debts:  Homy.  Volcano  Water  Co.,  13  Cal.  62;  73  Am.  Dec.  569,  and  note; 
Inkahitants  of  Pelham  v.  Aldrich,  8  Gray,  515;  69  Am.  Dec.  266,  and  note; 
Bullitt  V.  Taylor,  34  Miss.  708;  69  Am.  Dec.  412,  and  note;  Nicholas  v. 
Ward,  1  Head,  323;  73  Am.  Dec.  177;  Cook  v.  Johnson,  12  N.  J.  Eq.  51;  72 
Am.  Dec.  381,  and  note;  Betulck  v.  Muir,  83  Cal.  368.  See  also  RoUim  v. 
Shaver  Wagon  etc  Co.,  80  Iowa,  380;  20  Am.  St  Rep.  427. 


In  rb  Hess's  Will. 

[48  Minnesota,  604.] 

Wills  —  Undub  Influence.  —  Circumstances  Relied  upon  to  Pbovk  Un- 
due Influence  must  be  such  as,  taken  together,  point  unmistakably 
to  the  fact  that  the  mind  of  the  testator  was  subjected  to  that  of  some 
other  person,  so  that  his  will  is  that  of  the  latter,  and  not  of  the  former. 

Wills.  —  Burden  of  Provinq  Fraud  or  Undue  Influence  rests  upon  the 
contestants  of  the  will. 

Wills  — Undue  Influence. — While  evidence  of  declarations  of  a  testa- 
tor, made  subsequent  to  the  execution  of  his  will,  may  be  received  for 
the  purpose  of  showing  the  extent  and  efiFect  of  the  undue  influence 
claimed  to  have  been  exercised  over  him,  yet  if  the  evidence,  indepen- 
dent and  exclusive  of  his  declarations,  does  not  satisfy  the  jury  that  un- 
due influence  was  used  in  procuring  the  will,  they  must  answer  the 
question  of  undue  influence  in  the  negative.  The  evidence  of  undue  in- 
fluence must  be  other  than  that  which  proceeds  from  the  testator's  own 
mouth  after  the  will  was  made. 

Wills.  —  Undue  Influence  is  not  Established  by  the  fact  that  there 
were  motive  and  opportunity.  It  must  further  appear  that  the  influ- 
ence was  exercised,  and  that  its  efl^ect  was  to  destroy  the  free  agency  of 
the  testator,  and  to  control  the  disposition  of  his  property  under  the 
will 

Wills  —  Undue  Influence. — The  Influences  Resulting  in  Favor  of 
Persons  Who  are  Nearest  the  testator  in  respect  and  affection,  or  by 
reason  of  intimate  social  or  domestic  relations,  cannot  be  regarded  as 
undue. 

Wills.  — Undue  Influence  cannot  be  Presumed  from  the  mere  fact  that 
the  provisions  of  the  will  are  much  more  favorable  to  some  of  the  bene- 
ficiaries  than  to  others. 

Lloyd  Barber,  for  the  proponents. 

Keyes  and  Broion,  for  the  contestants. 

Vanderburgh,  J.  Timothy  Hess,  late  of  Winona  County, 
died  testate,  in  December,  1889,  leaving  him  surviving  five 
children,  James  Hess,  Mrs.  Ella  Dearborn,  Mrs.  Mary  Foster, 
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Mrs.  Emma  Ryan,  and  Cornelius  Hess.  He  was  upwards  of 
seventy  years  old.  His  will  was  executed  September  24, 1888. 
In  this  will,  James  Hess  and  Mrs.  Ella  Dearborn  were  named 
executors,  and  legacies  of  fifty  dollars  each,  only,  were  left  to 
Mrs.  Foster,  Mrs.  Ryan,  and  Cornelius  Hess,  a  legacy  of  five 
hundred  dollars  to  George  Ford,  a  son  of  Mrs.  Dearborn,  and 
all  the  rest  and  residue  of  the  estate  of  the  deceased  was  given 
and  devised  to  the  executors,  James  Hess  and  Mrs.  Dearborn, 
share  and  share  alike.  The  estimated  value  of  the  estate  was 
about  five  thousand  dollars.  •  The  validity  of  this  will  is  con- 
tested by  Mrs.  Foster  and  Mrs.  Ryan  and  Cornelius  Hess, 
who  alleged  that  the  same  was  procured  to  be  executed 
through  the  fraud  of  James  Hess  and  Mrs.  Dearborn,  and 
constraint  and  undue  influence  by  them  executed  and  exer- 
cised over  the  mind  of  the  testator  at  the  time  of  the  execu- 
tion thereof.  On  appeal  from  the  order  and  judgment  of  the 
probate  court,  the  issue  of  fraud  and  undue  influence  was 
tried  by  jury  in  the  district  court  of  Winona  County,  and  a 
verdict  thereon  rendered  in  favor  of  the  contestants. 

One  of  the  principal  assignments  of  error  is,  that  the  find- 
ing and  verdict  of  the  jury  are  not  justified  by  the  evidence. 
It  is  contended  by  the  proponents  that  there  was  no  evidence 
of  fraud  or  undue  influence  in  the  case  warranting  the  sub- 
mission of  the  question  to  the  jury.  It  is  not  necessary,  in 
considering  this  assignment  of  error,  to  review  the  evidence 
in  extenso,  or  to  make  special  reference  to  the  testimony  of  the 
several  witnesses.  It  will  be  sufficient  to  refer  to  such  parts 
of  it  as  may  be  necessary  to  show  the  basis  of  our  conclusions 
upon  this  question.  What  is  and  is  not  undue  influence  has 
been  considered  and  declared  in  our  former  decisions,  and  we 
need  do  little  more  than  refer  to  them  here:  In  re  Storer^s  Will^ 
28  Minn.  11;  Nelson's  Will,  39  Minn.  205-208;  Mitchell  v.  Mitch- 
ell, 43  Minn.  73.  It  is  said,  in  In  re  Storer's  Will,  28  Minn.  11, 
"  From  the  nature  of  the  case,  the  evidence  of  undue  influence 
will  be  mainly  circumstantial.  It  is  not  usually  exercised 
openly,  in  the  presence  of  others,  so  that  it  can  be  directly 
proved.  But  the  circumstances  relied  on  to  show  it  must  be 
such  as,  taken  together,  point  unmistakably  to  the  fact  that 
the  mind  of  the  testator  was  subjected  to  that  of  some  other 
person,  so  that  the  will  is  that  of  the  latter,  and  not  of  the 
former."  But  the  burden  of  proof  rests  upon  the  contestants 
to  establish  the  existence  of  fraud  or  undue  influence;  and 
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that,  we  are  obliged  to  hold,  after  a  very  careful  and  thorough 
consideration  of  the  evidence  in  this  case,  they  failed  to  do. 

Evidence  was  received,  on  the  trial,  of  the  declarations  of  the 
testator  subsequent  to  the  execution  of  the  will,  for  the  pur- 
pose of  showing  the  extent  and  effect  of  the  undue  influence 
claimed  to  have  been  exercised  over  hira  when  the  will  was 
made;  but  the  court  correctly  charged  the  jury  that  if  the 
evidence,  independent  and  exclusive  of  the  testator's  declara- 
tions, did  not  satisfy  them  that  undue  influence  was  used  in 
-procuring  the  making  of  the  will,  they  must  answer  the  question 
of  undue  influence  in  the  negative.  And  this  must,  of  course, 
be  so;  otherwise  the  fact  would  be  permitted  to  be  proved  by 
such  declarations,  though  not  part  of  the  res  gestae.  The  evi- 
dence of  undue  influence  must  be  other  than  that  which  pro- 
ceeds from  the  testator's  own  mouth  after  a  will  is  made.  And 
in  this  case  the  evidence  fails  to  show,  apart  from  such  declara- 
tions, that  there  had  been  either  such  pressing  solicitations  or 
fraudulent  practices  on  the  part  of  the  proponents  as  to  amount 
to  moral  coercion  of  the  testator,  not  only  affecting  his  judg- 
ment, but  overriding  his  free  agency  also.  Indeed,  with  the 
exception  of  the  testimony  of  the  witnesses  to  the  will  of  what 
transpired  at  the  time  it  was  drawn  and  executed,  there  is  no 
evidence  of  any  importance  on  the  main  issue.  It  is  not 
enough  that  there  be  motive  and  opportunity,  as  the  evidence 
undoubtedly  tends  to  show  there  were  in  this  case,  but  the 
influence  must  be  exercised  and  take  effect  so  as  to  destroy 
the  free  agency  of  the  testator,  and  control  the  disposition  of 
the  property  under  the  will  when  it  is  made.  Unless  the 
influence  of  these  beneficiaries  was  unfairly  and  unlawfully 
executed,  so  as  to  dominate  his  will  at  the  time,  it  is  not 
material  that  they  were  interested  in  the  will,  or  had  better 
opportunities  for  solicitation  or  persuasion  than  the  contest- 
ants. Nor  is  it  surprising  that  a  testator  should  favor  those 
who  are  nearest  to  him  in  respect  and  affection,  or  by  reason 
of  intimate  social  or  domestic  relations.  The  influences  grow- 
ing out  of  such  causes  must  be  allowed  to  have  their  natural 
and  legitimate  effect  upon  the  mind  of  the  testator,  so  that, 
if  he  chooses  to  make  unwise  and  apparently  unjust  discrim- 
ination among  those  who  are  the  natural  objects  of  his  bounty, 
he  is  at  liberty  to  do  so;  for  when  he  comes  to  make  his  will, 
be  is  entitled  to  distribute  his  property  as  he  pleases,  provided 
only  that,  in  the  exercise  of  this  right,  his  mind  is  under  no 
euch  constraint  or  moral  coercion  as  to  interfere  with  his  free 
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agency:  Mitchell  v.  Mitchellj  43  Minn.  73.  The  principal 
actors  in  this  contest  are  Mrs.  Dearborn  and  Mrs.  Foster,  who 
is  the  chief  contestant.  The  record  shows,  we  think,  quite 
clearly  that  the  testator  was  previously  dissatisfied  with  the 
conduct  and  social  relations  of  Mrs.  Ryan  and  Mrs.  Foster. 
And  though  he  had  not  forgotten  that  Mrs,  Foster  had,  years 
before,  rendered  him  valuable  service  in  his  household  after 
the  decease  of  his  wife,  yet  he  was  displeased  at  her  marriage, 
and  feared  and  believed  that  any  property  which  she  might 
receive  would  be  squandered.  And  we  gather  from  the  record 
sufficient  evidence,  we  think,  to  warrant  the  belief  that  there 
were  grounds  for  such  dissatisfaction  on  the  part  of  the 
testator. 

As  respects  the  specific  charge  of  fraud  growing  out  of  the 
alleged  representations  of  Mrs.  Dearborn,  we  dismiss  it  by  say- 
ing that  it  is  not  sustained  by  the  evidence;  nor  does  the 
record  present  a  much  stronger  case  of  undue  influence.  The 
testator  had  made  his  home  with  his  son,  James,  on  the  farm 
of  the  latter,  in  Winona  County,  for  several  years  before  his 
death.  Mrs.  Dearborn  lived  in  Chicago.  A  few  days  before  the 
will  was  executed,  Mrs.  Dearborn  came  on  a  visit  to  her  father, 
and  -remained  till  after  its  execution,  when  her  father  went 
with  her  to  Chicago,  but  afterwards  returned  to  Minnesota, 
and,  before  his  death,  visited  Mrs,  Foster  in  Wisconsin.  As 
respects  James,  the  evidence  shows  that  he  brought  his  father 
and  sister  to  the  magistrate  when  the  will  was  made.  His 
father  also  left  with  him  the  key  to  his  box  in  a  safety-vault, 
where  the  testator  had  deposited  it  before  he  went  to  Chicago. 
A  witness  also  testifies  that  Mrs.  Dearborn  said,  in  presence 
of  the  magistrate  and  her  father,  that  James  did  not  want  the 
contestants  to  be  allowed  any  more  than  a  nominal  sura 
each,  in  the  will, —  "just  enough  to  prevent  breaking  the  will." 
There  is  no  other  evidence  connecting  him  with  the  will. 
But  Mrs.  Dearborn  was  present  when  the  will  was  made,  and 
talked  with  other  persons  present,  including  the  testator, 
about  its  provisions.  The  testator  was  of  sound  mind,  and 
unquestionably  competent  to  make  a  will,  and  a  man  of  reso- 
lute and  determined  purpose.  Searl  (who  drew  the  will)  and 
his  wife  were  the  principal  witnesses  in  the  case.  Searl 
swears  that  Mrs.  Dearborn  said,  when  they  came  in,  that  her 
father  had  come  to  have  a  will  made,  and  she  came  to  tell 
him  how  they  wanted  it  made,  or  how  their  father  wanted  it 
made.     Then  he  says  the  testator  said  he  "  wanted  to  make 
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his  will,  and  told  him  how  he  wanted  it  made."  Searl  was 
greatly  surprised  at  the  inequality  of  the  bequests  in  the  will, 
and  so  expressed  himself.  This  led  to  more  or  less  conversa- 
tion, particularly  in  respect  to  further  provision  for  Mrs.  Fos- 
ter. It  seems  that  the  testator  was  not  very  communicative, 
but  said,  in  substance,  in  reference  to  Mrs.  Foster,  that  he 
would  like  to  give  her  more,  but  her  husband  would  squander 
it.  The  witness  stated  that  the  testator  was  not  satisfied,  and 
was  uneasy  and  restless;  but  it  distinctly  appears  that  after 
all  the  suggestions  were  made,  and  notwithstanding  all  that 
was  said,  he  firmly  adhered  to  his  purpose  to  make  his  will  as 
he  had  at  first  indicated.  The  witness  Searl  states,  on  his 
cross-examination:  "  Mrs.  Dearborn  did  not  dictate  the  will 
to  me.  I  drew  the  will  as  he  dictated  it.  Q.  And  drew  it 
just  as  he  told  you,  I  suppose?  A.  Yes,  sir.  Q.  Now,  then, 
you  state  that  Mr.  Hess  appeared  to  be  thoughtful,  very  silent, 
peculiar  in  his  manner,  do  you?  A.  I  did  not  see  anything 
peculiar  about  him  at  that  time.  I  may  have  expressed  it  in 
that  way.  I  don't  remember.  Q.  Do  you  now  state  that 
when  you  were  talking  over  the  will,  he  was  decided  in  mak- 
ing it  as  he  dictated  it?  A.  Yes,  sir;  he  was  decided.  Q. 
That  the  will  should  be  as  he  dictated?  A.  Yes,  sir;  he  did 
not  want  it  changed,  as  he  had  arranged  it  in  his  mind."  So 
that  it  is  quite  apparent  that  the  testator  was  not  influenced 
to  change  the  nature  of  the  bequests  or  the  frame  of  the  will 
by  anything  that  occurred  at  the  office  of  the  magistrate, 
where  it  was  drawn  and  executed.  It  was  already  "  arranged 
in  his  mind."  And  there  is  nothing  to  show  either  that  in 
forming  his  purpose  or  in  adhering  to  it  he  was  unduly  in- 
fluenced, or  that  the  instrument  was  not  his  will,  as  he  under- 
stood and  declared  it  to  be.  The  witness  further  states  that 
"after  it  was  completed,  he  said  it  might  not  amount  to  any- 
thing." He  knew  that  he  could  alter  it  afterwards  if  he  de- 
sired to  do  so,  and  he  was  advised  by  some  of  the  witnesses  to 
do  so,  but  did  not.  He  visited  his  daughter  Mrs.  Foster 
during  the  summer  before  he  died,  and  it  appears  that  she 
understood  that  he  had  made  his  will,  and  knew  that  she  was 
not  favored,  and  she  endeavored  afterwards  to  induce  him  to 
change  it,  but  could  not  prevail  on  him  to  do  so. 

The  more  closely  the  case  is  examined  in  the  light  of  all 
the  testimony,  the  more  clearly  it  appears  that  there  is  no 
sufficient  proof  of  facts  from  which  undue  influence  can  be 
inferred.     The  testator  was  a  man  of  strongly  marked  charac- 


670  In  re  Hess's  Will.  [Minn. 

teristics,  of  sound  mind  and  determined  will,  abundantly  able 
to  protect  himself,  —  a  matter  not  to  be  overlooked  in  consid- 
ering a  case  of  this  kind;  and  as  long  as  the  law  permits  a 
disposition  of  property  by  will  different  from  that  which  the 
statute  makes  in  case  of  intestacy,  the  mere  fact  that  the  tes- 
tator makes  an  unequal,  partial,  or  seemingly  unjust  division 
of  his  property  is  no  ground  for  setting  it  aside.  The  provis- 
ions of  the  will  may  be  considered,  in  connection  with  other 
evidence,  in  trying  the  question  of  undue  influence,  but  is  not 
itself  evidence  of  such  influence;  and  the  court  cannot  assume 
to  judge  of  the  justice  of  the  provisions  of  the  will,  or  to  ques- 
tion the  motives  of  the  testator  in  making  it:  Cudney  v.  Cud' 
ney,  68  N.  Y.  152;  Nelson's  Will,  39  Minn.  206;  Latham  ▼. 
Udell,  38  Mich.  238. 
Order  reversed. 

Undue  Influenoe  as  AfTeotinir  the  Validity  of  Wills.* 
No  Precise  Teat  Possible.  —  That  undue  influence  exercised  over  a  testa* 
tor  will  invalidate  a  will  executed  by  him  as  the  result  of  its  domination  is 
everywhere  conceded,  and  it  is  therefore  of  the  utmost  importance  that  some 
test  be  formulated,  by  the  application  of  which  to  established  facts  a  correct 
conclitsion  may  be  reached  as  to  whether  or  not  a  will  is  incurably  tainted 
by  this  vice.  We  must,  however,  confess  at  the  outset  that  such  a  test  has 
not  been,  and  cannot  be,  prescribed,  and  that  each  case  must  be  left  to  be 
decided  in  the  light  of  its  attendant  circumstances:  Elkinton  v.  Brick,  44 
N.  J.  Eq.  154;  Waddimjlon  v.  Bus^yy,  45  N.  J.  Eq.  173;  14  Am.  St.  Rep.  706; 
Hartman  v.  Striekler,  82  Va.  225.  It  is  not  the  means  employed,  so  much  as 
the  effect  produced,  which  must  be  considered  in  determining  whether  an- 
due  influence  has  contributed  to  the  making  of  a  will;  for  no  matter  what 
means  have  been  employed  for  influencing  the  judgment  or  overcoming  the 
will  of  the  testator,  yet  if  he  was  able  to  resist  them,  and,  notwithstanding 
their  existence,  to  make  a  disposition  of  his  property  according  to  his  own 
desires,  that  disposition  must  stand,  because  the  influences  were  unavailing. 
Though,  on  the  other  hand,  the  influence  exerted  over  the  testator  was  such 
as  if  applied  under  ordinary  circumstances,  or  exercised  over  persons  of  or- 
dinary powers  of  resistance,  would  be  regarded  as  innocent,  yet  if,  in  the 
particular  case,  it  resulted  in  a  disposition  of  property  contrary  to  the 
testator's  desire,  the  influence  was  undue:  Leverett's  Heirs  v.  Carlisle,  19 
Ala.  80. 

Oeneral  Dejinitions.  —  Though  no  precise  or  absolute  test  of  undue  influ- 
ence has  been  or  can  be  formulated,  equally  applicable  to  all  cases,  still, 
many  general  definitions  have  been  given  of  suflBicient  accuracy  to  be  of 
yalue  in  considering  this  topic.  "  Undue  influence,  legally  speaking,  must 
be  such  as,  in  some  measure,  destroys  the  free  agency  of  the  testator;  it  musk 
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Declarations  of  •  testator  as  evidence  of  undue  influence  or  of  imposition:  8  Aa. 
Dec.  396-399. 
Influence  or  importunity  sufficient  to  invalidate  a  will:  li  Am.  Dso.  367-20, 
Presumptions  of  undue  iuflueuce:  21  Am.  St.  Rep.  94-iOi. 
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be  sufficient  to  prevent  the  exercise  of  that  discretion  which  the  law  requires 
in  relation  to  every  testamentary  disposition.  It  is  not  enough  that  the 
testator  is  dissuaded  by  solicitations  or  argument  from  disposing  of  his  prop- 
erty' as  he  had  previously  intended;  he  may  yield  to  the  persuasions  of  afifec- 
tion  or  attachment,  and  allow  their  suggestion  to  be  exerted  over  his  mind; 
and  in  neither  of  these  cases  would  the  law  regard  the  influence  as  undue. 
To  amount  to  this,  it  must  be  equivalent  to  moral  coercion,  — it  must  con- 
etrain  its  subject  to  do  what  is  against  his  will,  but  which,  from  fear,  the  desire 
of  peace,  or  some  other  feeling,  he  is  unable  to  resist;  and  when  this  is  so,  the 
act  which  is  the  result  of  that  influence  is  vitiated  ":  Oilbert  v.  Gilbert,  22 
Ala.  529;  58  Am.  Dec.  268;  Dunlap  v.  Robinson,  28  Ala.  100;  Taylor  v.  Kelly, 
31  Ala.  59;  68  Am.  Dec.  150;  NalVs  Heirs  v.  Hall's  Exrs,  38  Ala.  131; 
O'Neall  V.  Farr,  1  Rich.  80.  "  On  this  subject,  as  on  that  with  regard  to 
capacity,  no  precise  and  distinct  line  can  be  drawn.  Suffice  it  to  say,  that 
the  influence  exercised  must  be  an  unlawful  importunity,  on  account  of  the 
manner  or  motive  of  its  exertion,  and  by  reason  of  which  the  testator's  mind 
was  so  embarrassed  and  restrained  in  its  operation  that  he  was  not  master  of 
his  own  opinions  in  respect  to  the  disposition  of  his  estate  ":  Potts  v.  House, 
6  Ga.  324,  359;  50  Am.  Dec.  329.  "The  testator  should  enjoy  full  liberty 
and  freedom  in  the  making  of  his  will,  and  possess  the  power  to  withstand 
all  direction  and  control.  That  degree,  therefore,  of  importunity  or  undue 
influence  which  deprives  the  testator  of  his  free  agency,  if  it  is  such  as  he  is 
too  weak  to  resist,  and  will  render  the  instrument  not  his  free  and  unre- 
strained act,  is  sufficient  to  invalidate  it":  Davis  v.  Calvert,  5  Gill  &  J.  269; 
25  Am.  Dec.  282;  Wampler  v.  Wampler,  9  Md.  540;  Grove  v.  Spiker,  72  Md. 
.300;  Maynard  v.  Vinton,  59  Mich.  139;  60  Am.  Rep.  276;  Latham  v.  Schaal,  25 
Neb.  535.  "  What  constitutes  undue  influence  can  never  be  precisely  defined. 
It  must  necessarily  depend,  in  each  case,  on  the  means  of  coercion  or  influence 
possessed  by  one  party  over  the  other;  upon  the  power,  authority,  or  control 
of  the  one,  the  age,  the  sex,  the  temper,  the  mental  and  physical  condition, 
and  the  dependence  of  the  other.  Whatever  destroys  the  free  agency  of 
the  testator  constitutes  undue  influence.  Whether  that  object  be  eflfected  by 
physical  force  or  mental  coercion,  by  threats  which  occasion  fear,  or  by  impor- 
tunity which  the  testator  is  too  weak  to  resist,  or  which  extorts  compliance 
in  the  hope  of  peace,  is  immaterial.  In  considering  the  question  of  ujidue 
influence,  therefore,  it  becomes  essential  to  ascertain,  as  far  as  practicable, 
the  power  of  coercion  upon  the  one  hand,  the  liability  to  its  influence  upon 
the  other":  Moore's  Exrs  v.  Blauvelt,  15  N.  J.  Eq.  368;  Turner  v.  Chees- 
man,  15  N.  J.  Eq.  243;  Marshall  v.  Flinn,  4  Jones,  199.  "A  learned.text- 
writer  on  wills  deduces  the  following  rules  or  principles  from  adjudged 
cases,  and  that  the  influence  to  avoid  a  will  must  be  such  as,  —  1.  To  destroy 
the  freedom  of  the  testator's  will,  and  thus  render  his  act  obviously  more  the 
ofifspring  of  the  will  of  others  than  his  own;  2.  That  it  mu«t  be  an  influence 
Bpecially  directed  towards  the  object  of  procuring  a  will  in  favor  of  particu- 
lar parties;  3.  If  any  degree  of  free  agency  or  capacity  remained  in  the  tes- 
tator, so  that,  when  left  to  himself,  he  was  capable  of  making  a  valid  will, 
then  the  influence  which  so  controls  him  as  to  render  his  making  a  will  of 
no  effect  must  be  such  as  was  intended  to  mislead  him  to  the  extent  of  mak- 
ing a  will  essentially  contrary  to  his  duty;  and  it  must  have  proved  suc- 
cessful, to  some  extent":  Gardiner  v.  Gardiner,  34  N.  Y.  161;  citing  Redfield 
on  Wills,  524.  "Undue  influence  is  very  nearly  allied  to  fraud,  yet  they 
are  not  identical;  whilst  undue  influence  comprehends  fraud,  fraud  does  not 
embrace  every  species  of  undue  influence.     Undue  influence  exists  where- 


672  In  be  Hess's  Will.  [Minn. 

ever,  throngh  weakness,  ignorance,  dependence,  or  implicit  reliance  of  one 
on  the  good  faith  of  another,  the  latter  obtains  an  ascendancy  which  pre- 
vents the  former  from  exercising  an  unlnased  judgment.  To  affect  a  will, 
it  must,  in  a  measure  at  least,  destroy  free  agency,  and  operate  on  the  mind 
of  the  testator  at  the  time  of  making  the  will":  IJerster  v.  Uerater,  122 
Pa.  St.  239;  9  Am.  St.  Rep.  95.  "  To  make  a  good  will,  a  man  must  be  a 
free  agent.  But  all  influences  are  not  nnlawfal.  Persuasions,  appeals  to 
the  affection  or  ties  of  kindred,  to  a  sentiment  of  gratitude  for  past  services, 
or  pity  for  future  destitution,  or  the  like,  —  these  are  all  legitimate,  and 
may  be  fairly  pressed  on  a  testator.  On  the  other  hand,  pressure,  of  what- 
ever character,  whether  acting  on  the  fears  or  the  hopes,  if  so  exerted  as  to 
overpower  the  volition  without  convincing  the  judgment,  is  a  species  of  re- 
straint under  which  no  valid  will  can  be  made.  Importunity  or  threats, 
such  as  the  testator  has  not  the  courage  to  resist;  moral  command  asserted, 
and  yielded  to  for  the  sake  of  peace  and  quiet,  or  of  escaping  from  distress 
of  mind  or  social  discomfort,  —  these,  if  carried  to  a  degree  in  which  the  free 
play  of  the  testator's  judgment,  discretion,  or  wishes  is  overborne,  will  con- 
stitute undue  influence,  though  no  force  is  either  used  or  threatened.  In  a 
word,  a  testator  may  be  led,  but  not  driven;  but  his  will  must  be  the  off- 
spring of  his  own  volition,  and  not  the  record  of  some  one  else's  ":  Hnll  v. 
Ball,  L.  R.  1  Pro.  &  D.  481;  Qay  v.  Oillilan,  92  Mo.  250;  1  Am.  St.  Rep. 
712. 

The  means  employed  and  the  persons  using  them  are  immaterial,  provided 
the  result  is  undue  influence.  While  the  influence  is  usually  exerted  by 
some  person  directly  or  indirectly  benefited  by  the  will  as  it  is  finally  exe- 
cuted, yet  the  effect  upon  the  will  is  precisely  the  same,  where  the  person 
influencing  the  testator  receives  no  personal  or  other  benefit  from  what  he 
does:  In  re  Cahill,  74  Cal.  52.  So  as  to  the  means  employed.  They  may  be 
any  of  the  infinite  methods  and  forces  by  which  one  mind  may  obtain  an 
ascendancy  over  another,  so  that  what  it  did  emanates  from  the  former,  and 
not  from  the  latter:  Oay  v.  GilUlan,  92  Mo.  250;  1  Am.  St.  Rep.  712;  Car- 
roU  V.  Hauie,  48  N.  J.  Eq.  269;  27  Am.  St.  Rep.  469.  In  England,  how- 
ever,  it  has  been  held  that  every  undue  influence  which  may  vitiate  a  will 
must  be  in  the  nature  of  coercion  or  of  fraud.  Thus  the  lord  chancellor,  in 
Bot/ae  V.  Bossborough,  6  H.  L.  Gas.  2,  3  Jur.,  N.  S.,  373,  said:  "  The  difli. 
oalty  of  deciding  such  a  question  arises  from  the  difficulty  of  defining  with 
distinctness  what  is  undue  influence.  In  a  popular  sense  we  often  speak  of 
a  person  exercising  undue  influence  over  another,  when  the  influence  cer- 
tainly is  not  of  a  nature  which  would  invalidate  a  will.  A  young  man  is 
often  led  into  dissipation  by  following  the  example  of  a  companion  of 
riper  years,  to  whom  he  looks  up,  and  who  leads  him  to  consider  habits 
of  dissipation  as  venial,  and  perhaps  even  creditable;  the  companion  is 
then  correctly  said  to  exercise  an  undue  influence.  But  if,  in  these  cir- 
cumstances, the  young  man,  influenced  by  his  regard  for  the  person  who 
has  thus  led  him  astray,  were  to  make  a  will,  and  leave  to  him  every- 
thing he  possessed,  such  a  will  certainly  could  not  be  impeached  on  the 
ground  of  undue  influence.  Nor  would  the  case  be  altered  merely  be- 
cause the  companion  had  urged,  or  even  importuned,  the  young  man  so 
to  dispose  of  his  property,  provided  only  that  in  making  such  a  will  the 
young  man  was  really  carrying  into  effect  his  own  intention,  formed  with- ' 
out  either  coercion  or  fraud.  I  must  further  remark,  that  all  the  difficulties 
of  defining  the  point  at  which  influence  exerted  over  the  mind  of  a  testator 
becomes  so  pressing  as  to  be  properly  described  as  coercion  are  greatly 
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enhanced  when  the  question  is  one  between  husband  and  wife.  The  re- 
lation constituted  by  marriage  is  of  a  nature  which  makes  it  as  difficult  to 
inquire  as  it  would  be  impolitic  to  permit  inquiry  into  all  which  may  have 
passed  in  the  intimate  union  of  affections  and  interests  which  it  is  the  para- 
mount purpose  of  that  connection  to  cherish;  and  this  is  the  case^ith  which 
your  lordships  have  now  to  deal.  In  order,  therefore,  to  have  something  to 
guide  us  in  our  inquiries  on  this  very  difficult  subject,  I  am  prepared  to  say 
that  influence,  in  order  to  be  undue  within  the  meaning  of  any  rule  of  law 
which  would  make  it  sufficient  to  vitiate  a  will,  must  be  an  influence  exer- 
cised either  by  coercion  or  by  fraud.  In  the  interpretation,  indeed,  of  these 
words,  some  latitude  must  be  allowed.  In  order  to  come  to  the  couelusion 
that  a  will  has  been  obtained  by  coercion,  it  is  not  necessary  to  establish 
that  actual  violence  has  been  used,  or  even  threatened.  The  conduct  of  a 
person  in  vigorous  health  towards  one  feeble  in  body,  even  though  not  un- 
sound in  mind,  may  be  such  as  to  excite  terror,  and  make  him  execute  as  his 
will  an  instrument  which,  if  he  had  been  free  from  such  influence,  he  would 
not  have  executed.  Imaginary  terrors  may  have  been  created  sufficient  to 
deprive  him  of  free  agency.  A  will  thus  made  may  possibly  be  described  as 
obtained  by  coercion.  So  as  to  fraud.  If  a  wife,  by  falsehood,  raises  pre- 
judices in  the  mind  of  her  husband  against  those  who  would  be  the  natural 
objects  of  his  bounty,  and  by  contrivance  keeps  him  from  intercourse  with 
his  relatives,  to  the  end  that  these  impressions  which  she  knows  he  had  thus 
formed  to  their  disadvantage  may  never  be  removed,  such  contrivance  may, 
perhaps,  be  equivalent  to  positive  fraud,  and  may  render  invalid  any  will 
executed  under  false  impressions  thus  kept  alive.  It  is,  however,  extremely 
difficult  to  state  in  the  abstract  what  acts  will  constitute  undue  influence  in 
questions  of  this  nature.  It  is  sufficient  to  say  that,  allowing  a  fair  latitude 
of  construction,  they  must  range  themselves  under  one  or  other  of  these 
heads,  — coercion  or  fraud." 

Free  Agency  must  be  Destroyed.  — The  theory  upon  which  a  will  is  set  aside 
for  undue  influence  is,  that  though  it  is  in  form  the  will  of  the  testator,  it  is 
in  fact  the  will  of  some  other  person.  Hence,  whatever  may  have  been  the 
influence  exerted  or  attempted  to  be  exerted  by  another,  it  cannot  vitiate  a 
will,  unless  in  fact  it  overcame  the  will  of  the  testator,  so  that,  to  some  extent 
at  least,  he  was  not,  in  executing  the  will,  a  free  agent.  "Undue  influence, 
such  as  will  invalidate  a  will,  must  be  something  which  destroys  the  free 
agency  of  the  testator  at  the  time  when  the  instrument  is  made,  and  which 
in  fact  substitutes  the  will  of  another  for  that  of  the  testator.  It  may  be 
exercised  through  threats,  fraud,  importunity,  or  by  the  silent,  resistless 
power  which  the  strong  often  exercise  over  the  weak  and  infirm;  but,  however 
exercised,  it  must,  in  order  to  avoid  the  will,  destroy  the  free  agency  of  the 
testator  at  the  time  it  was  made,  so  that  the  instrument,  in  effect,  expresses 
the  mind  and  intent  of  some  one  else,  and  not  his  own  ":  Schmidt  v.  Schmidt, 
47  Minn.  451.  As  undue  influence  consists  of  the  overcoming  of  the  will  of 
another,  so  as  to  produce  a  testamentary  disposition  of  his  property,  it  is 
manifest  that  it  is  rarely  possible  to  determine  whether  such  an  influence 
has  been  exerted  without  taking  into  consideration  the  character  and  cir- 
cumstances of  the  testator.  Too  many  wills  are  executed  after  the  testator 
has  become  enfeebled  in  mind  or  body,  or  both,  by  age  or  disease,  and  when 
he  is  more  susceptible  to  the  influence  of  others,  and  less  able  to  resist  their 
importunity  or  coercion  than  a  person  of  robust  health,  in  the  maturity  of 
his  intellectual  powers.  Still,  the,law  permits  persons  of  extreme  age,  or 
those  in  the  presence  of  impending  death,  and  while  tortured  and  enfeebled 
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by  the  progress  of  painful  and  fatal  nialadiei,  to  dispose  of  their  property  by 
■will.  In  this  case,  as  well  as  in  all  others,  the  only  question,  when  tes- 
tamentary capacity  exists,  is,  though  the  influence  of  others  was  brought  to 
bear  upon  the  testator,  Was  he  able  to  resist  such  influence  ?  and  if  the  in> 
fluence  were  removed,  would  it  still  receive  his  assent?  If  so,  it  is  his  will, 
and  must  h%  respected  aa  such.  But  neither  importunity,  nor  threats,  nor 
persuasion,  nor  any  other  of  the  manifold  forms  in  which  influence  may  b« 
brought  to  bear,  can  vitiate  the  will,  if  the  testator  was  able  to  properly 
weigh  or  resist  them,  and  ultimately  made  a  disposition  of  his  property  which 
was  the  result  of  his  mind  and  will,  and  not  of  the  will  of  another:  Tobin  v. 
Jenkins,  29  Ark.  151;  Leeper  v.  Taylor,  47  Ala.  221;  Tyson  v.  Tyson,  37  Md. 
567;  Brick  v.  Brick,  66  N.  Y.  144;  Barnes  v.  Bai-nes,  66  Me.  286;  Marx  ▼. 
McGlynn,  88  N.  Y.  357;  Gardner  v.  Gardner,  22  Wend.  526;  34  Am.  Dec 
340;  Lmve  v.  Williamson,  2  N.  J.  Eq.  82;  Small  v.  Small,  4  Greenl.  223;  16 
Am.  Dec.  253;  Batdmn  v.  Parker,  99  Mass.  79;  96  Am.  Dec.  697;  Floyd  v. 
Floyd,  3  Strob.  44;  49  Am.  Dec.  626;  McCulloch  v.  Campbell,  49  Ark.  367; 
Waddington  v.  Buzfiy,  45  N.  J.  Eq.  173;  14  Am.  St.  Rep.  706;  Allmon  ▼. 
Pitjg,  82  111.  149;  25  Am.  Rep.  303;  Taylor  v.  Kelly,  31  Ala.  59;  68  Am.  Dec. 
150;  Latham  v.  Uddl,  38  Mich.  238;  Layman  v.  Conrey,  60  Md.  286;  Stutz  v. 
ScJuteJle,  16  Jur.  909;  Williams  v.  Goude,  1  Hagg.  Ecc.  577;  Forney  v.  Ferrell, 
4  W.  Va.  729.  Upon  this  subject  the  vice-chancellor  of  New  Jersey,  in  Hay- 
dock  V.  Haydoch,  33  N.  J.  Eq.  494,  pertinently  and  forcibly  said:  "  The  de- 
termination of  this  question  must  always  be  largely  controlled  by  the  state 
of  health  and  condition  of  mind  of  the  person  alleged  to  have  been  unduly  or 
unfairly  influenced.  A  mind  naturally  weak,  and  which  has  become  impaired 
by  age,  disease,  or  grief  is  much  more  subject  to  any  sort  of  control  than 
one  naturally  strong  and  unimpaired.  It  is  always,  therefore,  a  matter  of 
the  first  importance  to  the  tribunal  charged  with  the  dnty  of  deciding  this 
question  to  know  fully  the  situation  and  surroundings  and  the  exact  condi- 
tion of  mind  and  state  of  physical  health  of  the  person  alleged  to  have  been 
imposed  upon.  No  definition  of  what  the  law  denominates  undue  influence 
can  be  given  which  will  furnish  a  safe  and  reliable  test  for  every  case.  Each 
case  must  be  decided  on  its  own  special  facts.  All  that  can  be  said  in  the 
way  of  formulating  a  general  rule  on  that  subject  is,  that  whatever  destroys 
free  agency,  and  constrains  the  person  whose  act  is  brought  into  judgment  to 
do  what  is  against  his  will,  and  what  he  would  not  have  done  if  left  to  him- 
self, is  andne  influence,  whether  the  control  be  exercised  by  physical  force, 
threats,  importunity,  or  any  other  species  of  mental  or  physical  coercion. 
The  extent  or  degree  of  the  influence  is  quite  immaterial;  for  the  test  always 
is.  Was  the  influence,  whether  slight  or  powerful,  sufficient  to  destroy  free 
agency,  so  that  the  act  put  in  judgment  was  the  result  of  the  domination  of 
the  mind  of  another,  rather  than  the  expression  of  the  will  and  mind  of  the 
actor?  Turner  v.  Cheesman,  15  N.  J.  Eq.  243,  265;  Moore's  ExrsY.  Blauvelt, 
15  N.  J.  Eq.  367;  Lynch  v.  Clements,  24  N.  J.  Eq.  431." 

Must  be  Directed  towards  the  Execution  qf  the  WilL  —  The  general  declara- 
tion is  frequently  made,  that  the  undue  influence  which  wdl  vitiate  a  will 
must  be  specially  directed  towards  that  object;  that  it  must  be  exercised 
with  a  view  to  procuring  a  will  to  be  made  in  harmony  with  it:  McCulloch  v. 
Camphell,  49  Ark.  367;  Allmon  v.  Pigg.  82  III.  149;  25  Am.  Rep.  303;  Roe 
T.  Taylor,  46  III  491;  Brownjield  v.  Brownjield,  43  IlL  155;  Butherford  v. 
Morris,  77  lib  397.  We  are  not  sure  that  this  is  always  true.  Doubtless,  it 
would  not  be  sufficient,  to  destroy  a  will,  to  prove  that  certain  persons  exer- 
cised  a  great  and  even  au  undue  influence'over  the  testator  in  many  respects. 
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if  it  was  clear  that  such  influence  was  not  exerted  with  respect  to  the  will, 
and  that  the  latter  was  entirely  free  of  it.  There  may  perhaps  be  instances 
in  which  persons  exercise  an  influence  over  a  testator  to  the  extent  of  pre- 
venting him  from  disposing  of  his  property  as  lie  otherwise  would,  without 
their  knowing  or  caring  whether  that  result  was  produced  or  not,  as  where, 
by  misrepresentation  or  other  means,  a  prejudice  is  generated  against  rela- 
tives, or  devisees,  or  legatees,  causing  them  to  be  disinherited  or  deprived  of 
the  benefits  of  a  pre-existing  will.  If,  in  snoh  a  case,  the  mind  and  will  of 
the  testator  were  so  influenced  that  he  revoked  his  will,  we  doubt  whether  the 
eflfect  of  the  undue  influence  upon  the  new  will  executed  under  its  domina- 
tion can  be  obliterated  by  proving  that  it  was  exercised  for  some  other  ob- 
ject than  of  producing  the  will  which  actually  resulted  from  it, 

Mtiat  Affect  the  Wilt. — It  is  true,  beyond  question,  that  no  influence  can 
▼itiate  a  will  which  it  did  not  affect.  It  is  not  material  that  the  influence 
be  exercised  on  the  day  or  hour  that  the  will  was  made,  provided  it  was  at 
that  time  a  continuing  influence:  Taylor  v.  Wilbum,  20  Mo.  306;  64  Am. 
Dec.  186;  Davis  v.  Calvert,  5  Gill  &  J.  269;  25  Am.  Dec,  282;  Hartman  v. 
Strickler,  82  Va.  225.  Though  an  influence,  undue  and  unlawful,  was  exerted 
over  a  testator,  yet  if  it  at  no  time  afi'ected  or  overcame  his  will,  or  if,  though 
dominating  his  will  at  the  time,  its  potency  had  ceased,  so  that  when  he  came 
to  make  the  will  in  question  it  was  a  correct  expression  of  his  desires,  then 
the  influence,  because  it  has  been  harmless,  should  not  be  taken  into  consid- 
eration: Monroe  v.  Barclay,  17  Ohio  St.  313;  93  Am.  Deo.  620;  Eckert  r. 
Floiory,  43  Pa.  St.  46;  McMahon  v.  Ryan,  20  Pa.  St.  329;  Harvey  v.  SulUm, 
46  Mo.  147;  2  Am.  Rep.  491;  Morria  v.  Stohea,  21  Ga.  552;  Children  a  Aid 
Society  V.  Lovtridye,  70  N.  Y.  387;  McCulloch  t.  Campbell,  49  Ark.  367; 
Jenckes  v.  Court  of  Probate,  2  R.  L  255;  Button  v.  Watson,  13  Ga.  63;  58 
Am.  Dec.  504. 

Whether  tlie  Ivjluenc*  mtist  be  UnlawfuL  —  That  an  influence,  to  be 
undue,  must  be  unlawful,  is  often  asserted:  Means  v,  Meana,  5  Strob.  167. 
In  other  cases  it  is  said  that  the  influence  must  be  fraudulent  and  control- 
ling: Wriijht  V.  Hoioe,  7  Jones,  412;  and  must  be  intended  to  mislead  the 
testator  "to  the  extent  of  making  a  will  essentially  contrary  to  his  duty": 
Jackman'a  Will,  26  Wis.  104,  112;  Gardiner  v.  Gardiner,  .34  N.  Y.  155,  That 
an  undue  influence  is  often  unlawful  and  fraudulent  is  no  doubt  true,  and 
that  fraud,  where  it  results  in  undue  influence,  is  fatal  to  a  will,  is  equally 
beyond  dispute:  Seguine  v.  Sei/uine,  4  Abb,  App.  191;  Terry  v.  Buffing- 
ton,  11  Ga.  337;  66  Am.  Dec.  423.  But  we  apprehend  that  it  is  not  essen- 
tial that  an  influence  be  either  unlawful  or  fraudulent,  unless  it  be  trne, 
as  a  matter  of  law,  that  every  influence  which  deprives  the  testator  of  his 
free  agency,  and  procures  him  to  execute  a  will  which  is  the  will  of  another 
person,  and  not  of  himself,  is  fraudulent  and  unlawful:  Stewart  v.  Elliott,  2 
Mackey,  307;  Davis  v.  Calvert,  5  Gill  &  J.  269;  25  Am.  Dec.  282.  Nor  caa 
we  understand  how  any  inquiry  can  be  entertained  for  the  purpose  of  deter- 
mining whether  a  will  was  "essentially  contrary  to  the  testator's  duty," 
unless,  perhaps,  when  the  fact  that  the  will  is  an  unnatural  one  is  considered 
in  connection  with  other  circumstances,  tending  to  prove  that  undue  influ- 
ence was  exercised  over  him,  and  that  he  was  unable  to  resist  it.  Surely,  if 
the  existence  of  an  influence  which  overcame  the  testator's  freedom  of  action 
is  established,  the  will  cannot  be  supported  by  proving  that  the  testator 
wished  and  intended  to  make  a  will  contrary  to  his  duty,  and  that  the  influ- 
ence was  imposed  only  for  the  purpose  of  thwarting  his  evil  design,  and  com- 
pelling him  to  do  right,  though  it  was  his  will  to  do  wrong.     If  it  be  true 
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that  aa  influence,  to  be  undue,  must,  as  many  of  the  authorities  declare,  "  b« 
exerted  mala  fide,  to  produce  a  result  which  the  party  as  a  reasonable  person 
was  bound  to  know  was  unreasonable  and  unjust ":  Redfield  on  Wills,  527; 
Jackman'a  Will,  26  Wis.  114;  Woodward  v.  James,  3  Strob,  552;  51  Am.  Rep. 
649;  then,  though  the  will  in  question  was  never  freely  assented  to  by  the 
testator,  it  must  be  upheld,  if  it  ought  to  have  been  assented  to,  and  the 
fraud,  force,  deception,  or  coercion  practiced  upon  and  against  him  were  em- 
ployed in  a  worthy  cause,  or  in  favor  of  good  or  meritorious  beneficiaries. 

Influences  Which  are  not  Improper.  — Of  course,  every  intelligent  devise  or 
bequest  is  the  result  of  some  influence  operating  upon  the  miiid  and  will  of 
the  testator,  and  in  nearly  every  instance  in  which  a  testamentary  disposi- 
tion differs  from  that  which  the  law  itself  would  make  of  the  testator's  prop- 
erty, such  disposition  is  the  result  of  some  influence  exercised  by  some  other 
person  or  persons,  whether  intentionally  or  consciously  or  not,  over  the  tes- 
tator. The  vast  majority  of  these  influences  are  not  undue,  though  but  for 
them  the  testator  would  probably  or  certainly  have  made  a  different  will. 

Influences  of  Kinship  or  Companionship.  — The  most  obvious  and  universal 
influences  are  those  of  kinship,  of  marriage,  and  of  personal  and  social  rela- 
tions, and  the  testator  who  merely  yields  to  them  cannot  be  said  to  be  un- 
duly influenced,  though  he  fails  to  provide  for  some  or  all  of  the  natural 
objects  of  his  bounty.  Thus  it  has  been  said,  without  peril  of  successful 
contradiction,  that  an  influence  obtained  by  a  wife  through  her  fidelity  and 
her  virtue  cannot  possibly  be  undue:  Small  v.  Small,  4  Greenl.  220;  16  Am. 
Dec.  253.  This  must  be  equally  true  of  the  other  members  of  the  testator's 
family,  and  if  their  demeanor  towards  him,  or  even  the  fact  of  their  being 
constantly  in  his  presence,  engenders  affection  upon  his  part  towards  them, 
culminating  in  his  preferring  them  in  his  will  to  others  equally  bound  to  him 
by  the  ties  of  consanguinity,  this  influence,  though  it  has  resulted  to  their 
advantage,  is  not  unlue:  Thompson  v.  Ish,  99  Mo.  IGO;  17  Am.  St.  Rep.  552; 
McCulloch  V.  Campbell,  49  Ark.  367;  Elliott's  Will,  2  J.  J.  Marsh.  340;  Dean 
V.  Negley,  41  Pa.  St.  312;  80  Am,  Dec.  620.  Companionship  with  persons 
not  at  all  related  to  the  testator  may  produce  the  same  effect,  and  if  so,  his 
will  in  their  favor  cannot  for  that  reasipn  be  avoided:  Sechrest  v.  Edwards,  4 
Met.  (Ky.)  163;  Higgins  v.  Carkton,  28  Md.  115;  92  Am.  Dec.  666;  Floyd  v. 
Floyd,  3  Strob.  44;  49  Am.  Dec.  626. 

The  Influences  of  Kind  Offices  or  of  Good  Deeds  are  certainly  legitimate,  and 
a  will  cannot  be  avoided  because  produced  by  them:  TrumhuU  v.  Gibbons,  22 
N.  J.  L.  117;  51  Am.  Dec.  255;  Kerr  v.  Lunsford,  31  W.  Va.  680;  Williams'* 
Estate,  13  Phila.  302.  If  a  will  is  but  a  recognition  and  reward  of  kind  oflS- 
ces,  there  is  no  doubt  that  their  influence  cannot  be  regarded  as  undue.  In 
many  instances  it  may  be  insisted  that  while  these  oflices  have  existed,  and 
were  entitled  to  recognition  and  recompense,  yet  that  an  undue  ascendancy 
was,  through  them,  obtained  over  the  testator,  and  weis  exercised  to  the  ex- 
tent of  overcoming  his  will,  and  obtaining  a  testamentary  disposition  which, 
under  the  circumstances  in  which  he  was  placed  by  his  benefactors,  he- 
was  unable  to  deny.  So,  too,  it  may  be  urged  that  those  offices  were  not 
incited  by  friendship  or  benevolence,  but  were  part  of  a  scheme  devised  for 
the  purpose  of  weaning  the  testator  away  from  his  friends  and  kindred,  and 
procuring  a  will  in  which  their  claims  should  be  sacrificed  in  favor  of  those 
who,  from  selfish  motives,  had  obtained  possession  of  his  person,  and  minis- 
tered to  his  wants  or  his  whims,  in  his  old  age  or  in  his  last  illness.  Doubt- 
less there  may  be  instances  in  which  the  caring  for  a  person  in  his  declining 
years  may  be  regarded  wtth  suspicion,  and,  in  connection  with  other  evi> 
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dence,  may  justify  a  finding  of  undue  influence,  but  in  the  absence  of  such 
■other  evidence,  this  can  rarely  or  never  be  so.  To  hold  otherwise  would  be 
to  discourage  "  that  afifectionate  care  and  attention  which  the  law  upholds, 
rather  than  condemns  ":  Bush  v.  Lisle,  89  Ky.  393;  White  v.  Starr,  47  N.  J. 
Eq.  244. 

The  Influence  of  Illicit  Relations.  — The  social  ties  and  kind  offices  of  which 
we  have  hitherto  spoken  do  not  include  relations  or  offices  of  an  unlawful 
or  immoral  character,  though  it  is  by  no  means  certain  that  the  principles 
applicable  to  moral  and  praiseworthy  relations  are  not  equally  applicable  to 
those  of  a  meretricious  nature,  provided  it  be  clear  that  the  testator  retained 
his  self-control,  and  his  bounty  was  the  result  either  of  his  afifection  or  his 
pity.  In  a  case  arising  in  South  Carolina,  a  will  was  sought  to  be  set  aside 
on  the  ground  that  a  beneficiary  was  a  woman  of  African  descent  with  whom 
the  testator  had  lived  in  disgraceful  intimacy,  and  that  she  had  interposed 
her  influence  in  favor  of  another  beneficiary.  There  being,  however,  no 
evidence  that  anything  had  been  done  to  interfere  with  the  free  agency  of 
the  testator,  the  court  said:  "Not  merely  in  the  ordinary  affairs  of  life,  but 
in  the  disposition  of  his  property,  even  the  sternest  man  is  sometimes  in- 
fluenced by  the  wishes  of  a  friend,  a  wife,  or  even  an  unworthy  mistress, 
who  has  usurped,  both  in  his  affections  and  at  his  table,  the  place  of  his  law- 
ful wife.  It  has  happened,  and  will  happen  again,  that  a  mistress  may  so 
<;aptivate  the  affections  of  her  paramour,  that  he  shall  give  her  his  whole  es- 
tate, to  the  exclusion  of  his  lawful  wife  and  children.  Such  an  act  all 
wculd  condemn,  and  concur  in  denouncing  as  immoral  and  improper  the 
influence  which  had  produced  it;  but  if  it  be  done  under  the  influ- 
ence of  affection  merely,  however  unworthy  the  object  may  be.  such  wills 
have  been,  and  must  be,  supported,  so  long  as  the  law  allows  a  man  to 
dispose  of  the  property  according  to  his  own  wishes.  It  has  never  been 
supposed  to  be  essential  to  a  will  or  deed  that  the  motive  which  led  to  the 
act  should  be  virtuous,  or  that  the  object  of  the  donor's  bounty  should  be 
meritorious,  but  it  is  essential  that  it  should  be  the  free  and  voluntary  act 
of  a  sane  mind.  If,  in  making  it,  he  has  been  influenced  by  modest  persua- 
sion, by  arguments  addressed  to  his  understanding,  or  by  appeals  to  affec- 
tion merely,  the  act  is  a  valid  one.  If  it  be  in  conformity  to  his  wishes,  it 
is  emphatically  his  will,  and  not  the  will  of  another,  and  we  are  bound  to 
give  it  effect,  without  reference  to  the  motive  of  the  testator,  or  the  un- 
worthiness  of  the  legatee,  until  the  legislature,  upon  consideration^  of  public 
policy,  shall  think  proper  further  to  abridge  the  right  of  an  owner  to  dis- 
pose of  his  property ":  O'Neall  v.  Farr,  I  Rich.  80,  83;  Farr  v.  Thcrnip^ 
son,  1  Cheves,  37;  Monroe  v.  Barclay,  17  Ohio  St.  302;  93  Am.  Dec.  620. 
As  long  as  the  absolute  power  of  testamentary  disposition  is  conceded,  and 
the  owner  of  property  is  allowed  to  dispose  of  it  to  whomsoever  he  pleases, 
and  for  such  reasons  as  to  him  shall  seem  adequate,  his  right  to  make  a  be- 
quest to  one  with  whom  his  relations  have  been  meretricious  must  be  ad- 
mitted, even  though  it  be  further  conceded  that  the  bequest  was  made 
because  of  those  relations.  Nor  can  the  existence  of  those  relations  create 
a  presumption  of  undue  influence,  and  impose  upon  the  beneficiary  the  bur- 
<lcn  of  disproving  the  exercise  of  such  influence:  fn  re  Mondorf,  110  N.  Y. 
450;  Wainwrinht's  Appenl,  89  Pa.  St.  220;  Roe  v.  7'aylor,  45  111.  485;  McClure 
V.  McClure,  86  Tenn.  178;  Rudy  v.  Ulrich,  69  Pa.  St.  177;  8  Am.  Rep.  238; 
Porschet  V.  Porsc/iei,  82  Ky.  93;  56  Am.  Rep.  880.  Nevertheless,  it  is  true 
that  when  undue  influence  is  charged,  the  fact  that  the  person  accused  of 
exercising  it  lived  in  illicit  relations  with  the  testator  or  testatrix  may  prop- 
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erly  be  admitted  in  evidence,  to  be  considered  by  the  jury,  in  connection 
with  circnmstances  tending  to  prove  nndue  inflaence:  Main  v.  Ryder,  84  Pa. 
St.  217;  Davis  y.  Calvert,  5  Gill  &  J.  269;  25  Am.  Dec.  282;  McClure  v.  Me- 
dure,  86  Tenn.  173;  and  it  is  probably  trae,  in  some  states  at  least,  that 
acts  and  conduct  of  a  mistress  may  amonnt  to  undue  influence  when  that 
effect  would  not  be  attributed  to  like  acts  or  comluct  on  the  part  of  a  wife: 
McClure  v.  McClure,  86  Tenn.  173;  Denn  v.  Negley,  41  Pa.  St.  312;  80  Am. 
Dec.  620.  Thus  in  one  case  the  court  said:  "We  are  of  the  opinion  that 
there  is  a  difference  in  the  two  cases,  and  tiiat  an  influence  when  exercised 
by  a  wife  might  be  lawful  and  legitimate,  but  which,  if  exercised  by  a 
woman  occupying  an  adulterous  relation  to  the  testator,  might  be  undue  and 
illegitimate":  Kessinger  v.  Kessinger,  37  Ind.  341.  Possibly  this  is  true; 
but  no  court  has  as  yet  pointed  out  any  influence  exercised  by  a  wife  to  the 
extent  of  destroying  the  husband's  free  agency  which  will  not  vitiate  his 
will,  nor  any  influence  of  a  mistress,  leaving  the  testator  free  to  exercise 
such  agency,  which  will  vitiate  such  will.  Perhaps  all  that  can  be  affirmed 
upon  this  subject  with  any  degree  of  confidence  is,  that  in  the  practical  ad- 
ministration of  the  law  both  courts  and  juries,  from  their  aversion  to  a  mis- 
tress and  their  sympathy  for  a  wife,  will  resolve  all  doubtful  questions 
against  the  former  and  in  favor  of  the  latter,  and  thus  it  will  occur  that  evi- 
dence sufi5cient  to  produce  the  conviction  of  the  undue  influence  of  the  for- 
mer will  not  accomplish  that  result  if  offered  against  the  latter. 

Argument,  Persuasion,  Importunity.  — It  is  not  influence  over  the  testator, 
bnt  undue  influence,  which  may  vitiate  his  will.  It  is  not  essential  that  his 
will  be  suggested  wholly  by  himself,  nor  that,  as  ultimately  executed,  it  be 
of  the  same  purport  as  if  no  one  had  made  any  suggestion  to  him  concerning 
it,  or  used  argument,  persuasion,  or  even  earnest  entreaty,  with  a  view  of 
affecting  its  provisions.  These  are  not  unlawful,  and,  though  often  indeli- 
cate, are  not  improper,  provided  the  testator's  mental  and  physical  condition, 
and  the  circumstances  under  which  he  is  placed,  are  such  that  he  may  delib- 
erate upon  and  either  grant  or  deny  them,  through  the  uutrammeled  opera- 
tion of  his  own  mind  and  will.  Thus  a  suggestion  to  a  testator  that 
particular  dispositions  of  his  property  would  be  just  to  the  natural  objects 
of  his  bounty:  Elkinton  v.  Brick,  44  N.  J.  Eq.  154;  or  even  a  suggestion  re- 
sulting in  a  legacy  which  otherwise  might  not  have  been  made,  do  not  of 
themselves  support  a  charge  of  undue  influence:  Lyons  v.  CamplKll,  88  Ala. 
462;  Thm-nton  v.  Thornton,  39  Vt.  122.  There  can  be  no  doubt  of  the  right 
of  a  wife  not  only  to  counsel  with  her  husband  respecting  his  will,  but  even 
to  employ  argument  and  entreaty  for  the  purpose  of  affecting  its  provisions. 
That  she  uryed  upon  him  the  propriety  of  leaving  all  his  property  to  her, 
and  that  he  acted  accordingly,  does  not  establish  undue  influence:  Hughes  v. 
Murtha,  32  N.  J.  Eq.  288.  In  many  instances,  what  he  is  about  to  dispose 
of  is  the  result  of  the  labors  of  her  lifetime  £is  well  as  of  his,  and  while  the 
law,  perhaps  unwisely  as  well  as  unjustly,  may  give  her  no  absolute  right  to 
control  the  disposition,  yet  it  will  not  regard  as  improper  any  influence 
which  she  may  exercise  over  him,  short  of  coercion,  or  the  substitution  of 
her  will  for  his.  "  We  do  not  know  of  any  rule  of  law  or  morals  which 
makes  it  unlawful  or  improper  for  a  wife  to  use  her  wifely  influence  for  her 
own  benefit,  or  for  that  of  others,  unless  she  acts  fraudulently  or  extorts 
benefits  from  her  husband  when  he  is  not  in  a  condition  to  exercise  his  fac- 
ulties as  a  free  agent.  A  faithful  wife  ought  to  have  a  very  great  influence 
over  her  husband,  and  it  is  one  of  the  necessary  results  of  proper  marriage 
relations.     It  would  be  monstrous  to  deny  to  a  woman,  who  is  usually  aa 
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important  agent  in  building  np  domestic  prosperity,  the  right  to  express 
her  wishes  concerning  its  disposal.  And  there  is  no  legal  presumption 
against  the  validity  of  any  provision  which  a  husband  may  make  in  his  wife's 
favor ":  Latham  v.  Udell,  38  Mich.  238,  240;  Pierce  v.  Pierce,  38  Mich.  412; 
Moritz  v.  Brough,  16  Serg.  &  R.  403;  Pingree  v.  Jones,  80  111.  177;  Lide  v. 
Lide,  2  Brev.  403.  While  the  right  of  children  may  not  stand  on  the  same 
high  footing  as  that  of  a  wife  to  be  heard  respecting  a  will,  still  there  is  no 
doubt  that  they  have  the  right  to  influence  their  parent  by  fair  argument, 
or  even  by  entreaty,  to  make  disposition  of  his  property  in  their  favor: 
Elliott's  Will,  2  J.  J.  Marsh.  340;  Miller  v.  Miller,  3  Serg.  &  R.  267;  8  Am. 
Dec.  651;  Oilreath  v.  Gilreath,  4  Jones  Eq.  142.  In  truth,  as  the  only  ques- 
tion is  whether  or  not  the  testator's  free  agency  was  destroyed,  it  is  not 
material  whence  argument  or  even  entreaty  came,  provided  it  left  such 
agency  untrammeled.  The  appeal  may  be  to  his  affections,  or  his  sense  of 
gratitude  for  past  services,  or  his  sense  of  compassion  for  the  destitution  and 
want  which  may  overcome  the  applicant  in  the  future,  unless  some  provision 
ia  made  for  him  in  the  will:  Oay  v.  Oillilan,  92  Mo.  250;  1  Am.  St.  Rep.  712; 
Hall  v.  Hall,  L.  R.  1  Pro.  &  D.  481;  Harrison's  Will,  1  B.  Mon.  351.  So  long 
as  no  fraud  is  practiced  upon  the  testator,  and  no  advantage  taken  of  his 
weakness  and  his  inability  to  resist,  his  bounty  may  be  sought  by  every 
appeal  to  his  intelligence  or  his  emotions,  which  may  lawfully  influence  hia 
judgment  or  his  affections.  He  may  be  flattered,  persuaded,  or  entreated: 
McDaniel  v.  Crosby,  19  Ark.  533;  Yoe  v,  McCord,  74  111.  33;  Schofield  v. 
Walker,  58  Mich.  96;  Maynard  v.  Vinton,  59  Mich.  139;  60  Am.  Rep.  276; 
Miller  v.  Miller,  3  Serg.  &  R.  266;  8  Am.  Dec.  651;  Hoges  E.^tate,  2  Brewst. 
450.  The  importunity  may  be  such  as  no  delicate  mind  could  be  guilty  of: 
Tawney  v.  Long,  76  Pa.  St.  106;  and  yet  if  he  yield  intelligently,  and  from 
conviction,  the  influence  thus  operating  is  not  undue:  St.  Leger's  Appeal,  34 
Conn.  434;  91  Am.  Dec.  735;  Gilbert  v.  Gilbert,  22  Ala.  529;  58  Am.  Dec.  268. 
"Solicitations,  however  importunate,  cannot  of  themselves  constitute  undue 
influence,  for,  though  these  may  have  a  constraining  effect,  they  do  not  de- 
stroy the  testator's  power  to  freely  dispose  of  his  estate  ":  Trust  v.  Dingier, 
118  Pa.  St.  259;  4  Am.  St.  Rep.  593.  In  other  words,  while  importunity  is 
one  of  the  means  of  obtaining  and  exercising  undue  influence,  yet  such  influ- 
ence does  not  always  nor  usually  result,  and,  as  already  suggested,  it  is  not 
the  means  employed,  but  the  result  accomplished,  which  vitiates  a  will.  If 
the  condition  of  the  testator  is  such  that  he  cannot  resist  the  importunity, 
then  whatever  is  obtained  by  it  is  the  fruit  of  undue  influence:  Elkinton  v. 
Brick,  44  N.  J.  Eq.  154.  "Influence  ol)tained  by  flattery,  importunity, 
threats,  superiority  of  will,  mind,  or  character,  or  by  what  art  soever  that 
human  thought,  ingenuity,  or  cunning  may  employ,  which  would  give  do- 
minion over  the  will  of  the  testator  to  such  an  extent  as  to  destroy  free 
agency,  or  constrain  him  to  do  what  is  against  his  will,  what  he  is  unable  to 
resist,  is  such  an  influence  as  the  law  condemns  as  undue,  when  exercised  by 
any  one  immediately  over  the  testamentary  act,  whether  by  direction  or  in- 
direction, or  obtained  at  one  time  or  another  ":  Wise  v.  Foote,  81  Ky,  10; 
Schofield  V.  Walker,  58  Mich.  96;  Rahb  v.  Graham,  43  Ind.  1;  Kinleside  v. 
Harrison,  2  Phill.  551;  Sutton  v.  Sutton,  5  Harr.  (Del.)  459;  McDanifl  v.  Crosby, 
19  Ark.  533.  Whenever  we  have  spoken  of  argument,  persuasion,  or  en- 
treaty as  not  constituting  undue  influence,  provided  the  free  agency  of  the 
testator  was  not  impaired  by  them,  we  have  meant  honest  argument  or  per- 
suasion, and  not  that  which  accomplislied  its  result  by  resorting  to  fraud  or 
falsehood.     The  effect  of  fraud  and  falsehood  has  not  been  so  carefully  con- 
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sidered  by  the  courts  as  its  importance  deserves.  It  is  not  at  all  difficult  to 
imagine  a  case  in  which  a  will  expressed  with  perfect  accuracy  the  wishes  of 
the  testator  at  the  time  it  was  made,  so  that  it  is  impossible  to  say  of  it  that 
the  testator  did  not,  in  making  it,  act  as  a  free  agent,  and  yet  his  wishes 
as  80  exprjssed  were  produced  by  the  artifices  of  another  in  creating  in  the 
mind  of  the  testator  a  false  belief  as  to  the  merits  or  demerits  or  the  neces- 
sities of  the  objects  of  his  bounty;  and  we  apprehend  that  whenever  a  testator 
is  controlled  in  making  his  will  by  a  misrepresentation,  whether  expressed 
or  implied,  provided  it  be  conscious  and  intentional,  then  such  influence  is 
undue,  and  the  party  guilty  of  it,  or  in  whose  behalf  it  was  exercised  by 
another,  will  not  be  permitted  to  take  advantage  of  it:  In  re  Budlong'a  Will, 
126  K  Y.  4-23,  432;  Tyler  v.  Gardiner,  35  N.  Y.  559,  576,  593. 

Prejudices  and  Aversions  share  with  affections  and  preferences  in  produ- 
cing the  convictions  and  impulses  under  which  wills  are  made,  and  the  influ- 
ences of  the  former  are  not  necessarily  undue,  any  more  than  are  those  of  the 
latter,  though  they  more  often  indicate  an  unbalanced  mind  or  want  of  tes- 
tamentary capacity,  or  the  operation  of  malign  artifices.  The  fact  that  the 
testator  was  prejudiced  against  or  had  an  aversion  for  some  of  the  natural 
objects  of  his  bounty,  and  therefore  disinherited  them  in  favor  of  others, 
whether  related  to  him  or  not,  does  not  establish  undue  influence,  though 
the  will  is  clearly  the  fruit  of  his  resentment  and  dislike:  Nicholas  v.  Kersh' 
ner,  20  W.  Va,  256;  Kerr  v.  Lumford,  31  W.  Va.  659;  Carter  v.  Dixon,  69 
Ga.  82.  Nor,  when  family  dissensions  arise,  will  the  fact  that  a  child  not 
only  shared  in  the  feelings  of  his  parent  respecting  the  conduct  of  another 
child,  and  perhaps  kept  alive  and  increased  the  parental  resentment,  consti- 
tute  undue  influence  vitiating  a  will  in  favor  of  the  former  and  against  the 
latter:  Woodward  v.  James,  3  Strob.  552;  51  Am.  Dec.  649. 

Improper  Influences.  —  All  influences  which  are  undue  are  improper,  if  by 
undue  is  meant  the  domination  of  the  will  of  the  testator  to  the  extent  of 
destroying  his  free  agency;  but  whether  an  improper  influence  is  also  nndue 
must  depend  upon  its  effect  upon  the  will  in  question.  We  siiall  now  speak 
of  some  influences  of  a  character  so  obviously  improper,  and  so  likely  to  re* 
suit  in  undue  influence,  that  we  apprehend  it  must,  in  many  cases,  be  pre- 
sumed from  their  existence,  in  the  absence  of  all  evidence  tending  to  prove 
that  the  testator  successfully  resisted  them.  The  chief  among  these  influ- 
ences is  that  of  fear  generated  in  the  mind  of  an  aged,  feeble,  or  dependent 
person  by  one  in  whose  power  he  is.  Thus  if  it  appears  that  a  son  has 
abused  his  aged  father,  who  resides  with  him,  even  to  the  extent  of  threaten- 
ing him  with  personal  chastisement,  and  that  the  latter  manifestly  lived  in 
fear  that  these  threats  might  be  executed,  but  nevertheless  made  his  will  ia 
favor  of  such  son,  contrary  to  his  previously  expressed  intentions,  undue 
influence  should  be  presumed:  Hartman  v.  Strickler,  82  Va.  225.  Nor  need 
the  fear  be  of  personal  violence;  it  may  result  from  a  threat  that  family  discord 
and  litigation  will  ensue.  "Threats  of  personal  estrangement  and  non-inter- 
course addressed  by  children  to  a  dependent  parent,  or  threats  of  litigation 
between  children  to  influence  a  testamentary  disposition  of  property  by  • 
parent,  constitute  undue  influence  ":  Moore  v.  Blauuelt,  15  N.  J.  Eq.  367. 

Misreprexentntion  ami  Like  Artifices.  — The  most  potent  influence  which  can 
be  exercised  over  the  testamentary  disposition  of  property  is  to  give  the  testa- 
tor a  false  impression  concerning  persons  in  whose  favor  his  bounty  is  sought, 
•r  against  persons  who  may  be  disinherited  by  the  exertion  of  his  testamentary 
powers.  The  necessities  and  the  claims  upon  his  affection  of  different  persons 
who  are  the  natural  objects  of  his  bounty  may  be  expressly  or  impliedly  misrep* 
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resented,  so  that  when  he  comes  to  make  his  will  he  acts  upon  unfounded  be- 
liefs,  and  gives  or  withholds  his  bounty  in  a  manner  entirely  different  from  what 
his  action  would  have  been  had  it  not  been  based  upon  beliefs  and  opinions  de- 
liberately instilled  into  his  mind  for  the  purpose  of  influencing  his  will.  We 
have  already  expressed  our  regret  that  the  adjudged  cases  have  not  ninre  dis- 
tinctly considered  the  effect  of  misrepresentation  and  fraud  employed,  not 
for  the  purpose  of  destroying  the  free  agency  of  the  testator,  but  for  the  pur- 
pose of  causing  such  agency  to  be  exercised  upon  what  may,  for  want  of  a 
better  expression,  be  styled  false  premises.  Of  course,  a  misiepresentatioa 
that  does  not  influence  a  will  cannot  vitiate  it:  Taylor  v.  Kelly,  31  Ala.  59; 
68  Am.  Dec.  150;  and  the  fact  that  the  beneficiary  of  a  will  has,  in  the  pres- 
ence of  the  testator,  denounced  one  who  is  discriminated  against  by  it  does 
not  establish  undue  influence,  when  the  testator  was  under  no  restraint,  andt 
being  in  the  full  maturity  of  his  poyers,  was  competent  to  determine  for  him- 
self whether  the  denunciation  was  merited  or  not:  Dumont  v.  Dumont,  46 
N.  J.  Eq.  223.  But  a  testator  may  not  be  in  a  position  to  judge  for  himself, 
either  because  from  age  or  illness  his  mind  and  will  can  no  longer  deliberate 
or  resist,  or  because  the  true  facts  are  sedulously  concealed.  We  apprehend 
whenever  it  can  be  shown  that  by  intentional  misrepresentation,  expressed 
or  implied,  or  by  a  course  of  treatment  or  concealment,  that  the  testator  has 
been  led  to  disinherit  an  heir,  or  to  revoke  a  devise  or  bequest  because  of  his 
belief  that  such  heir  or  beneficiary  has  become  or  is  unworthy  of  his  bounty, 
or  that  some  other  person  is  more  worthy  of  it,  then  such  misrepresentation, 
if  exercised  by  or  on  behalf  of  the  person  in  whose  favor  the  testamentary 
disposition  is  finally  secured,  is  au  undue  influence,  for  which  the  will  must 
be  set  aside:  Tyler  y.  Gardiner,  35  N,  Y.  559,  576,  593;  Inre  Budlong's  Will,  126 
N.  Y.  423.  Hence  where  a  testator  who  had  contracted  a  second  marriage, 
disinherited  the  children  of  his  first  marriage,  it  was  held  that  evidence  should 
be  received,  giving  an  insight  into  the  private  family  life  and  history,  for  the 
purpose  of  disclosing  what  means,  if  any,  his  second  wife  had  employed  to 
alienate  his  affection  from  such  children:  Newton  v.  Carberi~y,  5  Crauch  C.  C. 
6.32;  Reynohh  v.  Adaws,  90  111.  134;  32  Am.  Rep.  15. 

Burden  of  Proof,  and  Presumptions.  —  He  who  contests  the  admission  to 
probate  of  a  will,  or  seeks  to  set  aside  such  probate  after  it  has  been  granted, 
on  the  ground  that  the  will  was  procured  by  undue  influence,  must  assume 
the  burden  of  proof,  and  establish  to  the  satisfaction  of  the  court  or  jury  the 
existence  of  such  influence,  and  that  the  will  is  one  of  its  fruits:  Woodward 
V.  James,  3  Strob.  552;  51  Am.  Dec.  649;  Baldwin  v.  Parker,  99  Mass.  79; 
96  Am.  Dec.  697;  Bigg  v.  WiUon,  13  111.  15;  54  Am.  Dec.  419;  Webber  v. 
JSuUivan,  58  Iowa,  260;  Davis  v.  Davis,  12.J  Mass.  590;  Erven  v.  Perrine,  5 
Redf.  640.  And  when  the  testator  is  shown  to  have  been  of  sound  mind,  no 
presumption  of  the  exercise  of  undue  influence  over  him  can  be  indulged, 
even  though  the  will  is,  in  the  opinion  of  the  court  or  jury,  unreasonable 
and  unjust,  and  such  as  ought  not  to  have  been  made.  At  least,  such  is 
the  rule  supported  by  a  majority  of  the  cases  upon  this  subject.  The  evi- 
dence may,  however,  show  certain  relations  between  the  testator  and  the 
beneficiaries,  well  calculated  to  give  them  an  undue  influence  over  him,  or 
that  his  condition  of  mind  or  body  was  such  as  to  make  it  probable  that  he 
was  not  able  to  resist  the  influence  of  others,  or  that  the  provisions  of  the 
will  are  unnatural  and  unreasonable,  and  contrary  alike  to  his  duty  and  his 
previously  expressed  intentions,  and  this  evidence,  without  any  other,  may 
often  create  a  presumption  of  undue  influence,  and  cast  upon  the  proponent 
of  the  will  the  burden  of  removing  such  presumption.     In  the  note  to  Rick* 
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mond'a  Appeal,  21  Am.  St.  Rep.  94-104,  we  so  recently  considered  the  pre- 
sumptions of  andue  influence  that  we  shall  here  attempt  no  more  than  a 
brief  synopsis  of  the  law  upon  the  subject.  As  to  the  relations' of  the  testa- 
tor and  a  beneficiary  of  his  will,  it  is  sufficient  to  remark  that  the  existence  of 
undue  influence  may  lie  presumed  from  them,  —  1.  When  those  relations  are  of 
such  special  trust  and  confidence  as  of  themselves  to  warrant  the  presumption 
that  they  have  an  undue  influence  over  him;  and  2.  When  they  were  such  as 
to  place  him  in  the  power  of  the  beneficiaries  or  their  emissaries  at  a  time 
when  he  was  too  weak,  mentally  or  physically,  to  resist.  Chief  among  the 
relations  of  the  first  class  are  those  of  guardian  and  ward,  attorney  and  client, 
priest,  or  other  spiritual  adviser,  and  persons  looking  to  him  for  advice. 
Thus  if  a  ward  makes  a  testamentary  disposition  in  favor  of  his  guardian  or 
of  members  of  the  guardian's  family,  under  such  circumstances  that  undue 
influence  may  have  been  employed,  the  l)urden  of  proof  must  be  assumed  by 
thase  claiming  under  the  will,  and  they  must  establish  that  it  did  not  result 
from  the  undue  influence  of  the  guardian:  Meek  v.  Perry,  36  Miss.  190;  Oai- 
mn  V.  Williams,  44  Mo.  465;  100  Am.  Dec.  314;  Bridioell  v.  Swank,  84  Mo. 
455;  Breed  v.  Pratt,  18  Pick.  115,  117;  Seiter  v.  Straud,  1  Demarest,  264,  So 
if  the  beneficiary  was  the  attorney  of  the  testator,  undue  influence  is  pre- 
sumed, and  this  presumption  will  naturally  be  most  potent  when  the  testa- 
tor was  old  and  illiterate,  or  placed  in  such  circumstances  as  not  to  have  the 
advice  of  friends  or  relatives,  and  partly  or  wholly  disinherits  the  natural 
objects  of  his  bounty:  Post  v.  Mason,  26  Hun,  157;  91  N.  Y.  539;  43  Am. 
Rep.  689;  Grove  v.  Spiker,  72  Md.  300;  Riddell  v.  Johnson,  26  Gratt.  152;  St. 
Leger's  Appeal,  34  Conn.  434;  91  Am.  Dec.  735;  Richmond'a  Appeal,  59  Conn. 
226;  21  Am.  St.  Rep.  85.  If  the  beneficiary  is  a  priest,  a  spiritual  adviser, 
or  a  spiritualistic  medium,  he  mu.st  also  show  that  he  exercised  no  undue  in- 
fluence: Connor  v.  Stanley,  72  Cal.  556;  1  Am.  St.  Rep.  84;  Leighton  v.  Orr, 
44  Iowa,  679;  Lyon  v.  Home,  L.  R.  6  Eq.  655;  Nottige  v.  Prince,  2  Giff.  246; 
Oreentpood  v.  Cline,  7  Or.  17;  Thompson  v.  Hawks,  14  Fed.  Rep.  902;  Marx 
T.  MeOlynn,  88  N.  Y.  357.  In  the  cases  to  which  we  have  referred,  the  pre- 
sumption of  undue  influence  arises  from  the  fact  that  the  relations  spoken 
of  are  necessarily  those  of  implicit  trust  and  confidence,  in  which  the 
temptation  and  opportunity  for  abuse  would  be  too  great  if  the  beneficiary 
were  not  required  to  make  affirmative  proof  that  he  did  not  betray  the  con- 
fidence placed  in  him,  nor  so  use  his  influence  as  to  coerce  or  mislead  the 
testator,  or  otherwise  obtain  an  undue  ascendency  over  him.  And  when- 
ever the  reason  of  the  rale  exis1»,  the  presence  and  applicability  of  the  rule 
itself  may  generally  be  affirmed.  Hence  though  the  relation  is  not  one  of 
those  already  named,  yet  if  it  is  one  of  such  special  trust  and  confidence 
that  the  testator  apparently  trusted  the  beneficiary  as  a  client  trusts  an  at- 
torney, a  patient  his  pliysician,  or  a  ward  bis  guardian,  the  absence  of  undue 
influence  must  be  disproved:  Ridimond's  Appeal,  59  Conn.  226;  21  Am.  St. 
Rep.  85;  Moore  v.  Spier,  80  Ala.  129;  Delajield  v.  Parish,  1  Redf.  1;  In  r* 
Walnh,  1  Redf.  238;  Daniel  v.  Hill,  52  Ala.  430;  and  this  is  more  especially 
true  when  the  relations  of  the  testator  and  the  confidential  friend  and  ad> 
riser  were  such  that  undue  influence  could  have  been  exercised  without  any 
direct  evidence  of  such  influence  being  possible:  Herster  v.  Herster,  116  Pa. 
St.  612;  Waddington  v.  Buz'>y,  43  N.  J.  Eq.  154;  or  the  testator  was  feeble 
in  mind  or  body,  or  in  his  dotage:  Waddington  v.  Brtxhy,  43  N.  J.  Eq.  154; 
Ray  V.  Ray,  98  N.  C.  566;  or  the  will  is  in  conflict  with  the  intentions  of  the 
testator,  as  expressed  in  pre-existing  wills  or  otherwise:  Wilsons  Aj/peal,  99 
Pa.  St.  545.     The  relation  of  members  of  the  same  family  is  ordinarily  one 


March,  1892.]  In  re  Hess's  Will.  683 

of  extreme  trust  and  confidence,  and  might  very  naturally  lead  to  the  pre- 
sumption of  undue  influence,  were  it  not  for  the  fact  that  a  testamentary 
disposition  in  favor  of  relatives  by  consanguinity  is  treated  as  natural  and 
just.  Though  sometimes  the  efifect  of  relationship  has  been  regarded  as  a 
circumstance  to  be  considered  in  connection  with  other  evidence:  Gailher  v. 
Oaither;  20  Ga.  709;  yet  there  has  been  no  instance,  so  far  as  we  are  aware, 
in  which  undue  influence  has  been  presumed  merely  from  the  relation  of 
parent  and  child,  husband  and  wife,  or  any  other  relation,  either  of  consan- 
guinity or  affinity:  Ai-mstrong  v.  Armatronq,  63  Wis.  162;  In  re  Martin,  98 
N.  Y.  193;  Latham  v.  Udell,  38  Mich.  238;  RanUn  v.  Rankin,  61  Mo.  295; 

Will  of  Nelson,  39  Minn. '204;  Will  of  Andrew.^,  33  N.  J.  Eq.  514.  The  fact 
that  illicit  relations  existed  between  the  testator  and  the  beneficiary,  and 
that  they  lived  together  as  husband  and  wife,  without  being  such,  does  not 
create  any  presumption  of  undue  influence:  Post  v.  Mason,  91  N.  Y.  539;  43 
Am.  Rep.  689;  Sunderland  v.  Hood,  84  Mo.  293;  Rudy  v.  Ulrich,  69  Pa.  St. 
177;  8  Am.  Rep.  238;  WainwrigJu'a  Appeal,  89  Pa.  St.  220;  Main  v.  Ryder, 
84  Pa.  St.  217;  Porschet  v.  Porschet,  82  Ky.  93;  56  Am.  Rep.  880;  Monroe  v. 
Barclay,  17  Ohio  St.  302;  93  Am.  Dec.  620.  If  a  will  is  drafted  by  one  to 
whom,  or  to  whose  family,  or  some  member  thereof,  a  bequest  or  devise  is 
made,  this  is  sometimes  regarded  as  a  suspicious  circumstance:  Edmonds  v. 
LevKr,  11  Jur.,  N.  S.,  911 .  Perhaps  it  may  require  more  clear  and  satisfac- 
tory evidence  that  the  contents  of  the  will  were  clearly  disclosed  to  the  tes- 
tator, than  if  it  were  drawn  by  a  disinterested  person:  Beall  v.  Mann,  5  Ga. 
456;  Kelly  v.  Settegast,  68  Tex.  13.  However  this  may  be,  there  is  no  pre- 
sumpiion  that  it  was  procured  by  the  undue  influence  of  the  draughtsman^ 
though  if  there  is  other  evidence  of  undue  influence,  then  the  fact  that  the 
will  was  prepared  by  an  interested  party  may  properly  be  considered  by  the 
court  and  jury  as  giving  increased  force  and  probability  to  such  evidence: 

Waddington  v.  Buzhy,  45  N.  J.  Eq.  173;  14  Am.  St.  Rep.  706;  Garter  v. 
Dixon,  69  Ga.  82;  Coffin  v.  Coffin,  23  N.  Y.  9;  80  Am.  Dec.  235;  Cheatham  v. 
Hatcher,  30  Gratt.  56;  32  Am.  Rep.  650;  Po^t  v.  Mason,  91  N.  Y.  539;  43 
Am.  Rep.  689;  Montague  v.  Allan,  78  Va.  592;  49  Am.  Rep.  384;  Yardley  v. 
Cuthhertson,  108  Pa,  St.  395;  56  Am.  Rep.  218.  In  some  cases  in  which  it 
appeared  that  the  wills  in  question  had  been  prepared  by  or  at  the  in- 
stance of  persons  interested  in  them,  expressions  were  made  from  which 
an  inference  might  be  drawn  not  in  harmony  with  the  rule  as  we  have  just 
stated  it,  but  on  examination  of  these  cases  we  think  nothing  is  necessarily 
affirmed  by  them,  except  that  "it  should  be  shown  that  the  testator  clearly 
understood  the  contents  of  the  paper  which  he  signed  ":  Rollwagen  v.  Roll- 
wagen,  63  N.  Y.  504;  Kelly  v.  Settegast,  68  Tex.  13.  "  While  the  mere  fact 
that  a  will  is  written  by  a  party  who  takes  a  benefit  under  it  does  not  inval- 
idate it,  yet  if  the  benefit  is  large,  and  especially  if  the  beneficiary  is  a 
stranger  to  the  testator's  blood,  the  instrument  will  be  scrutinized  with  sus- 
picion, and  clear  proof  that  the  testator  knew  its  contents  will  be  required 
to  admit  it  to  probate.  Proof  of  testamentary  capacity  and  of  formal  exe- 
cution are  insufficient.  Because  of  its  accuracy  and  guarded  limitations,  we 
quote  the  statement  of  the  rule  made  by  Baron  Parke:  'If  a  party  writes  or 
prepares  a  will,  under  which  he  takes  a  benefit,  that  is  a  circumstance  which 
ought  generally  to  excite  the  suspicion  of  the  court,  and  calls  upon  it  to  be 
vigilant  and  jealous  in  examining  the  evidence  in  support  of  the  instrument, 
in  favor  of  which  it  ought  not  to  pronounce,  unless  the  suspicion  is  removed, 
and  it  is  judicially  satisfied  that  the  paper  propounded  does  express  the  true 
will  of  the  deceased:  Barry  t.  Butlin,  1  Curt.  637.'     Evidence  in  the  shape 
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of  InstmoHons  for  the  preparation  of  tbe  will,  or  reading  or  heanug  it  read, 
is  the  most  satisfactory,  but  not  the  only  precise  species  of  evidence  of  the 
testator's  knowledge  of  the  will,  —  circumstantial  evidence  may  be  sufficient; 
but  the  party  claiming  under  the  will,  whatever  mode  of  proof  he  may  adopt, 
must  satisfactorily  establish  that  the  testator  knew  the  contents;  onus  pro- 
bandi  is  on  him  ":  Lyons  v.  Campbell.  88  Ala.  462. 

The  relations  of  the  second  class,  to  wit,  those  in  which  it  appears  that 
the  testator  was  placed  in  the  power  or  under  the  control  of  the  beneficiary, 
or  of  his  emissaries,  to  an  extent  which  justifies  the  inference,  in  the  absence 
of  countervailing  evidence,  that  he  was  subjected  to  undue  influence,  are  of 
great  variety,  but  all  resemble  in  the  fact  that  th'e  circumstances  of  the  tes- 
tator were  such  that  his  acting  freely  and  intelligently  was  less  probable 
than  his  acting  in  obedience  to  the  will  of  another.  Thus  if  a  will  is  made 
in  favor  of  a  ho-pital  in  which  the  testator  was  at  the  time  lying  in  extremis, 
and  is  drawn  by  its  chaplain,  and  ignores  the  natural  heir,  slight  circum- 
stances will  justify  the  jury  m  inferring  undue  influence:  Midler  v.  St.  Louis 
Hospital  Asa'n,  6  Mo.  App.  390.  In  truth,  probably  the  majority  of  the 
courts  would  require  additional  evidence  in  support  of  the  will,  especially  if 
it  disregards  the  claims  of  kindred  or  conflicts  with  a  pre-existing  will.  If 
a  testator  is  helpless,  either  from  illness  or  old  age,  and  is  in  the  house  of 
another,  on  whom  he  necessarily  depends  for  care,  comfort,  and  attention, 
the  probability  of  his  being  subjected  to  influences  which  he  cannot  resist  is 
very  great.  "The  rule  to  be  deduced  from  the  decisions  on  the  subject  ia 
this:  that  where  a  person,  enfeebled  by  old  age  or  illness,  makes  a  will  in  favor 
^f  another  person,  upon  whom  he  is  dependent,  and  that  will  is  at  variance 
with  a  former  will  made  or  intentions  formed  when  his  faculties  were  in  full 
vigor,  and  is  opposed  to  the  dictates  of  natural  justice,  the  presumption  is, 
that  such  a  will  is  the  result  of  undue  influence,  unless  that  presumption  is 
satisfactorily  rebutted  by  other  evidence  in  the  case  ":  Demmert  v.  Schnell, 
4  Redf.  409;  Carroll  v.  Hame,  48  N.  J.  Eq..269;  27  Am.  St.  Rep.  469;  Stoen- 
arton  v.  Hancock,  22  Hun,  38;  Richmond's  Appeal,  59  Conn.  226;  21  Am.  St. 
Rep.  85.  Generally,  whenever  it  is  shown  that  when  the  will  was  executed 
the  testator  was  in  extremin,  or  seriously  ill,  or  that  he  was  of  weak  mind, 
either  from  dissipation,  age,  or  natural  infirmity  of  intellect,  it  is  incumbent 
upon  those  claiming  under  the  will  to  show  what  were  the  circumstances 
under  which  it  was  executed,  and  to  rebut  the  presumption  of  undue  influ- 
ence which  must  be  drawn  in  the  absence  of  any  explanatory  testimony: 
Boyd  V.  Boyd,  66  Pa.  St.  283;  Moore  v,  Moore,  56  Cal.  89;  Allore  v.  Jeioell, 
94  U.  S.  506;  Fishburne  v.  Ferguson,  84  Va.  87;  Haroey  v.  Sulkns,  46  Mo. 
147;  2  Am.  Rep.  491. 

Secrecy  in  the  Execution  of  a  Will  is  not  necessarily  a  badge  of  fraud,  nor 
does  it  create  a  presumption  of  undue  influence:  Coffin  v.  Coffin,  23  N.  Y.  9; 
80  Am.  Dec.  235;  Oilhert  v.  Gilbert,  22  Ala.  529;  58  Am.  Dec.  268;  Brick  y. 
Brick,  43  N.  J.  Eq.  167;  nor  can  such^presumption  arise  from  the  fact  that 
when  the  will  was  executed  the  testator  was  surrounded  by  those  of  his 
children  who  were  principally  benefited  by  it,  and  the  child  who  was  disin- 
herited was  absent:  Bundy  v.  McKnujht,  48  Ind.  502.  The  fact  that  the  ex- 
ecution of  a  will  was  kept  secret  from  some  of  the  children  and  heirs  of  the 
testator  is  often  entitled  to  great  consideration,  in  connection  with  evidence 
tendiug  to  show  undue  influence.  Thus  wliere  a  testatrix  was  old  and  feeble, 
with  a  mind  so  impaired  that  she  was  easily  influenced  by  those  possessing 
her  confidence,  and  her  will  was  executed  in  the  presence  of  one  of  her  chil- 
dren, who  was  greatly  benefited  by  it,  the  court  regarded  the  secrecy  of  its 
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execution  as  a  circumstance  tending  to  establish  undue  influence:  Oreemoood 
V.  Cline,  7  Or.  17.  If  it  appears  that  devices  were  resorted  to  for  the  pur- 
pose of  keeping  the  testator's  relatives  away  from  him,  or  for  preventing 
their  being  present  when  the  will  was  made  and  knowing  about  its  execution, 
and  those  devices  were  sanctioned  by  the  persons  who  were  made  beneficia- 
ries under  the  will,  to  the  exclusion  of  other  relatives,  undue  influence  may 
be  presumed,  especially  if  the  testator  was  in  a  helpless  condition,  or  his  in- 
tellect was  impaired:  Byardv.  Conover,  39  N.  J.  Eq.  244;  Greenwood  y.  Cline, 
7  Or.  18.  What,  for  want  of  a  better  term,  are  often  styled  unnatural,  ar- 
bitrary, and  unreasonable  provisions  in  a  will  are  frequently  spoken  of  as 
requiring  explanation,  or  as  raising  a  presumption  of  undue  influence.  Bub 
the  law  accords  testators  the  right  to  make  unnatural  and  unreasonable  pro- 
visions, and  it  does  not  confer  upon  judi^es  or  juries  authority  to  determina 
for  a  testator  what  will  he  shall  make,  nor  to  disregard  his  preferences  as 
arbitrary  or  unjust.  Nor  has  any  judge  claimed  the  existence  of  this  power, 
or  desired  to  exercise  it.  But  when  it  is  alleged  that  a  will  has  been  pro- 
cured by  fraud  or  undue  influence,  or  was  executed  while  the  testator  was 
not  of  a  disposing  mind,  the  fact  that  its  provisions  are  not  in  harmony  with 
the  ordinary  desires  of  a  free  and  rational  mind  must  always  lend  probability 
to  the  allegation.  It  may  happen,  too,  that  the  evidence  discloses  what  were 
the  affections  and  wishes  of  the  testator  but  a  short  time  before  the  will  was 
made,  and  if  so,  and  nothing  has  apparently  occurred  to  change  them  or  de- 
stroy  their  force,  and  his  testament  is  at  variance  with  them,  such  variance 
is  often  so  unaccountable  that  it  calls  for  explanation,  and  if  such  explana- 
tion is  wanting,  justifies  the  inference  that  what  he  did  was  not  the  act  of 
his  free  and  disposing  mind.  If  the  testator  was  of  sound  mind  and  health, 
and  free  from  all  constraint,  the  mere  preference  of  one  relative  to  another, 
or  the  preference  of  persons  to  whom  he  was  not  in  any  way  related  over 
his  kinsmen,  does  not  necessarily  show  undue  influence:  Kitrhell  v.  Beacli,  35 
N.  J.  Eq.  446;  Woodward  v.  James,  3  Strob.  552;  51  Am.  Dec.  649;  Coffin  v. 
Coffin,  23  N.  Y.  9;  80  Am.  Dec.  235;  Storera  Will,  28  Minn.  9;  Hubbard  v. 
Hubbard,  7  Or.  4'-';  Turmire  v.  Turnure,  35  N.  J.  Eq.  437;  Jewkca  v.  Court 
of  Prohate,  2  R.  I.  255.  An  eminent  writer  has  said  that  "where  the  will 
is  unreasonable  in  its  provisions,  and  inconsistent  with  the  duties  of  the  tes- 
tator with  reference  to  his  property  and  family,  this,  of  itself,  will  impose 
upon  those  claiming  under  the  instrument  the  necessity  of  giving  some  rea- 
sonable explanation  of  the  unnatural  character  of  the  will,"  and  that  "gross 
inequality  in  the  dispositions  of  the  instrument,  where  no  reason  for  it  is 
suggested,  either  in  the  will  or  otherwise,  may  change  the  burden,  and  require 
explanation,  on  the  part  of  those  who  support  the  will,  to  induce  the  belief 
that  it  was  the  free  and  deliberate  offspring  of  a  rational,  self-poised,  and 
clearly  disposing  mind":  1  Redfield  on  Wills,  516,  537;  and  this  language 
has  been  quoted  with  apparent  approval  in  some  of  the  decisions:  Oay  v. 
v.  Gilhlan,  92  Mo.  250;  1  Am.  St.  Rep.  712.  Nevertheless,  we  think  that  it 
does  not  correctly  state  the  law  upon  this  subject,  at  least  when  there  is 
evidence  that  the  testator  was  of  sound  and  disposing  mind.  It  is  rarely 
possible  to  know  what  were  the  reasons  influencing  a  testator,  and  even 
when  they  are  known,  there  is  no  test  by  which  to  determine  whether  they 
are  arbitrary,  unnatural,  or  unjust.  With  some  persons  the  ties  of  kindred 
are  strong,  and  with  others  weak,  and  it  would  be  difficult  to  establish  that 
the  latter  are  less  sane  or  more  subject  to  undue  influence  than  the  former. 
In  every  case  coming  within  our  observation  in  which  the  supposed  nnnatu- 
ralnesa  or  nnjustness  of  a  devise  or  bequest  has  been  given  any  weight,  there 
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were  other  circumstances  indicating  either  undue  influence  or  a  defect  in 
testamentary  capacity,  such  as  fear,  dependence,  feeble  health,  old  age,  and 
the  like,  and  whenever  any  of  these  circumstances  is  shown,  then  no  doubt 
the  character  of  the  will  may  be  taken  into  consideration  for  the  purpose  of 
determining  whether  or  not  the  probable  undue  influence  was  not  in  fact 
e9"ective:  Harrel  v.  Harrel,  1  Duvall,  203.  That  the  beneficiaries  had  aa 
opportunity  or  a  motive  for  exercising  undue  influence  over  the  testator 
cannot  create  any  presumption  that  they  exercised  it,  and  that  it  was  efiFect- 
ive  in  producing  the  will:  Turniire  t.  Turnure,  35  N.  J.  Eq.  437;  Hubhard 
V.  Hubbard,  7  Or.  42.  The  exceptions  to  this  rule  arise  out  of  cases,  to  which 
we  have  already  referred,  in  which  the  established  relations  of  the  parties 
were  such  that  the  law  presumes  that  the  one  had  an  undue  ascendency  over 
the  other,  or  where  it  is  proved  by  direct  evidence  that  such  ascendency  ex- 
isted, and  the  will  is  contrary  to  the  wishes  of  the  testator  as  revealed  when 
he  was  not  subject  to  such  ascendency:  Clark  v.  FUher,  1  Paige,  171;  19  Am. 
Dec.  402;  Lynch  v.  Clements,  24  N.  J.  Eq.  431;  Banta  y.  Williams,  6  Dem- 
arest,  84. 

Evidence.  —  It  is  not  possible  to  specify  or  describe  all  the  evidence  which 
may  properly  be  received  either  to  prove  or  disprove  the  existence  of  un- 
due influence.  Of  course,  every  fact  from  which  the  inference  might  legiti- 
mately be  drawn  that  such  influence  had  or  had  not  been  exerted,  or  if 
exerted,  that  it  had  or  had  not  been  effective,  is  admissible,  provided  the 
time  of  its  exertion  is  not  so  remote,  either  from  the  making  of  the  will  or 
from  the  death  of  the  testator,  that  no  effect  can  reasonably  be  attributed  to  it. 
On  the  one  hand  it  may  be  conceded  that  it  is  not  essential  that  the  in- 
fluence be  employed  at  the  time  of  the  execution  of  the  will,  and  on  the  other, 
that  it  must  continue  to  be  operative  upon  the  mind  and  will  of  the  testa- 
tor when  he  executed  his  last  testament,  no  matter  when  it  was  first  exer- 
cised: In  re  Shaw's  Will,  11  Phila.  51;  Davis  v.  Calvert,  5  Gill  &  J.  269;  25  Am. 
Dec.  282;  Hartman  v.  Strickler,  82  Va.  225;  Taylor  v.  Wilburn,  20  Mo.  308; 
€4  Am.  Dec.  186.  In  other  words,  if  any  fraud,  coercion,  misrepresentation,  or 
other  means  of  undue  influence  are  exercised  over  the  testator,  it  is  not  neces- 
sary to  prove  that  they  were  so  exercised  at  the  time  the  will  was  executed, 
but  the  probability  of  their  being  effective  or  influential  must  ordinarily  dimin- 
ish with  the  lapse  of  time,  and  the  time  may  be  so  remote  as  to  justify  the 
exclusion  of  the  evidence,  and  hence  it  was  decided  that  evidence  of  the  r^ 
lations,  some  eight  or  ten  years  before  the  making  of  the  will,  between  the 
testator  and  the  persons  claimed  to  have  influenced  him  was  too  remote  to 
be  taken  into  consideration:  Batchelder  y.  Batchelder,  139  Mass.  1;  Horahv, 
Knox,  87  N.  C.  483.  Though  the  supposed  influence  was  exerted  at  or  about 
the  time  of  the  making  of  the  will,  the  fact  that  the  testator  lived  for  a  long 
period  afterwards,  and  did  not  change  his  will  in  any  respect,  is  entitled 
to  great  consideration.  If  it  be  conceded  that  the  will  was  executed  under 
the  domination  of  undue  influence,  there  is  some  difference  of  opinion  as  to 
whether  it  may  be  ratified  by  mere  lapse  of  time,  or  by  his  retaining  it  in  bis 
custody  after  the  influence  has  ceased  to  be  operative,  without  revoking  it,  or 
indicating  in  any  way  bis  desire  to  do  so.  If  he  should  execute  a  codicil  to 
it,  attested  in  the  same  manner  as  an  original  will  is  required  to  be  attested, 
there  can  be  no  doubt  that  this  would  be  an  effective  ratification  of  the  will, 
if  the  nndi  e  influence  was  no  longer  controlling:  O'Neali  v.  Farr,  1  Rich. 
80.  In  other  cases  it  has  been  said,  in  general  terms,  that  a  ratification  of  a 
will  after  the  undue  influence  was  withdrawn,  and  when  the  testator  was 
certainly  a  free  agent*  would  destroy  the  vitiating  effect  of  the  influence 
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under  which  the  will  was  originally  executed,  but  the  court  did  not 
explain  whether,  by  ratification,  it  meant  merely  retention  and  acquies- 
cence, or  some  expression  of  desire  made  and  attested  in  the  same  form 
and  with  the  same  solemnity  as  the  original  will:  Taylor  v.  Kelly,  31  Ala. 
59;  68  Am.  Dec.  150.  On  the  other  hand,  the  position  has  been  taken 
that  if  a  will  was  originally  tainted  with  undue  influence  to  the  extent  that  it 
was  not  then  operative,  it  was,  in  legal  contemplation,  not  the  will  of  the 
testator  at  all,  and  therefore  that  he  still  remained  intestate,  and  must  so 
continue,  either  until  he  executes  another  paper,  and  thereby  ratifies  the 
will  by  some  writing  attested  so  as  to  amount  to  a  new  will:  Lamb  v.  Oirt' 
man,  26  Ga.  6J5;  Chnddick  v.  Haley,  81  Tex.  617.  Very  rarely  does  it  occur 
that  a  will  is  conceded  to  have  been  the  fruit  of  undue  influence.  Even  if  it 
be  clear  that  there  was  an  attempt  to  exert  such  influence,  yet  there  is 
always  doubt  whether  or  not  it  was  efifective;  for  the  will,  though  it  accords 
with  the  desires  of  those  guilty  of  attempting  to  unduly  influence  the  testa- 
tor, may  nevertheless  correctly  express  his  testamentary  desires,  and  be  the 
result  of  them,  and  not  of  any  extraneous  influence.  If,  after  a  will  is  exe- 
cuted, the  testator  lives  for  a  considerable  time  in  the  possession  of  his  men- 
tal faculties,  and  apparently  free  from  all  undue  influence,  the  presumption 
that  the  will  never  was  tainted  by  any  undue  influence  becomes  very  strong, 
if  not  absolutely  irresistible:  Irish  v.  Smith,  8  Serg.  &  R.  573;  11  Am.  Dec. 
648;  Floyd  v.  Floyd,  3  Strob.  44;  49  Am.  Dec.  626;  Kelly  v.  Thewles,  2  Ir. 
Ch.  510. 

As  to  the  Amount  of  Evidence  required  to  support  the  allegation  of  undue 
influence,  the  decisions  speak  "a  varied  language."  "In  order  to  set  aside 
the  will  of  a  person  of  sound  mind,  it  is  not  sufficient  to  show  that  the  cir- 
cumstances attending  its  execntiou  are  consistent  with  the  hypothesis  of  its 
having  been  obtained  by  undue  influence.  It  must  be  shown  that  they  are 
inconsistent  with  the  contrary  hypothesis  ":  Boyie  v.  lioasborough,  6  H.  L. 
Cas.  51.  *•  Undue  influence  will  not  be  presumed,  but  must  be  proved  either 
by  direct  affirmative  evidence,  or  by  an  array  of  circumstances  making  an 
inference  of  its  exercise  al)solutely  irresistible  ":  Whelpley  y.  Loder,  1  Dem- 
arest,  512.  There  is  nothing  in  reason  nor  in  the  authorities  to  justify  this 
extreme  and  emphatic  language.  The  existence  of  undue  influence  must  be 
proved  by  the  persons  attacking  the  will.  The  burden  is  on  them,  and  they 
do  not  sufficiently  support  it  by  establishing  motive,  or  opportunity,  or  even 
the  existence  of  circumstances  which  are  as  consistent  with  undue  influence 
as  with  its  absence:  La  Ban  v.  Vanderhilt,  3  Redf.  384;  Boysev.  Ro!<shorough, 
6  H.  L.  Cas.  2.  *'  To  invalidate  a  will  on  the  ground  of  undue  influence,  there 
must  be  affirmative  evidence  of  the  facts  from  which  such  influence  is  to  be 
inferred.  It  is  not  sufficient  to  show  that  the  party  benefited  by  the  will 
had  the  motive  or  the  opportunity  to  exert  such  influence;  there  must  be 
evidence  that  he  did  exert  it,  and  so  control  the  actions  of  the  testator,  either 
by  importunities  which  he  could  not  resist,  or  by  deception,  fraud,  or  other 
improper  means,  that  the  instrument  is  not  really  the  will  of  the  testator  "; 
Cudney  v.  Cudney,  68  N.  Y.  152;  Woodward  v.  James,  3  Strob.  552;  51  Am. 
Dec.  649.  This  affirmative  evidence  need  not  exclude  every  other  hypothe- 
sis, nor  satisfy  the  judge  or  jury  beyond  a  reasonable  doubt.  It  is  sufficient 
that  it  preponderates  over  the  evidence  offered  to  rebut  it.  "  The  l)urdea 
of  proof  being  on  those  who  attack  a  will  on  the  gro:ind  of  un  lue  influence, 
it  is  not  sufficient  that  they  barely  show  that  the  circumstances  of  the  will 
are  consistent  with  the  hypothesis  of  undue  influence;  for  this  would  be  but 
to  create  an  equipoise  in  the  testimony,  and  the  onus  being  on  the  party  at- 
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tacking  tlie  will,  he  must  go  a  step  further,  and  show  by  any  suitable  evidence 
the  inconsistency  between  circumstances  of  the  execution  of  the  will,  and 
its  being  executed  without  the  interposition  of  undue  influence  ":  Gay  v. 
GilUlan,  92  Mo.  '250;  1  Am.  St.  Rep.  712.  In  fact,  the  question  of  the  amount 
of  evidence  necessary  to  support  the  charge  of  undue  influence  must  be  de- 
termined by  the  jury,  or  the  court  sitting  as  the  jury.  The  question  is  one 
of  fact,  and  the  jury  may  therefore  properly  reach  the  conclusion  that  the 
will  is  vitiated  by  andue  influence,  if  any  competent  evidence  is  submitted  to 
them  tending  to  support  that  conclusion:  Monroe  v.  Barclay,  17  Ohio  St.  313; 
93  Am.  Dec.  620;  Dean  v.  Negley,  41  Pa.  St.  312;  80  Am.  Dec.  620.  But 
the  court  ought  not  to  submit  the  question,  where  the  evidence  is  of  so  weak 
and  inconclusive  a  character  that  any  verdict  based  upon  it  must  be  set 
aside:  Herster  v.  Herster,  122  Pa.  St.  339;  9  Am.  St.  Rep.  95;  Murdy'a  Ap- 
peal, 123  Pa.  St.  464. 

Ill/erred  from  Ch-cumstances.  —  Evidence  of  undue  influence  is  more  often 
circumstantial  than  direct,  and  there  is  no  doubt  that  circumstancial  evi- 
dence is  admissible,  and  that  it  is  sufBcient  to  support  the  allegation  of  un- 
dae  influence:  Marvin  v.  Marvin,  3  Abb.  App.  192.  The  circumstances 
which  are  relied  upon  for  this  purpose  must  be  such  that  the  inference 
of  undue  influence  may  be  legitimately  and  reasonably  drawn  from  them, 
and  it  is  not  sufficient  that  they  are  consistent  with  the  existence  of 
such  influence.  Thus,  for  the  purpose  of  establishing  undue  influence  on 
the  part  of  the  testator's  wife,  it  is  not  admissible  to  prove  that  in  the  ordi- 
nary affairs  of  life  she  exercised  great  control  over  him.  Such  control  is  not 
in  itself  inconsistent  with  her  wifely  position  and  duty;  and  if  the  fact  of 
its  existence  established  that  it  was  undue,  and  was  exercised  over  the  tes- 
tamentary act,  the  presumption  of  undue  influence  would  be  created  from 
those  happy  marital  relations  in  which  there  is  the  greatest  probability  that 
the  testator  was  moved  solely  by  his  affection  and  his  sense  of  justice: 
Storera  Will,  28  Minn.  9.  It  is  generally  proper  to  admit  evidence  tending 
to  show  the  circumstances  under  which  the  will  was  made,  and  the  relations 
of  the  testator  to  the  beneficiary  and  others.  For  this  purpose  evidence 
maybe  received  to  prove  who  were  the  members  of  the  testator's  family,  and 
what  were  the  amount,  situation,  and  character  of  his  property.  At  least, 
such  evidence  must  be  proper  when  the  other  facts  disclosed  make  it  neces- 
sary to  consider  whether  the  will  was  that  of  a  reasonable  man  acting  with- 
out constraint:  Richmond's  Appeal,  59  Conn.  226;  21  Am.  St.  Rep.  85.  If  the 
testator  has  contracted  a  second  marriage,  and  has  disinherited  the  children 
of  his  former  marriage,  and  there  is  evidence  to  establish  the  undue  influ* 
ence  of  his  second  wife,  it  is  competent  to  show  that  there  was  no  reason  for 
the  exclusion  of  the  children  of  his  former  marriage  from  the  benefits  of  the 
will:  Mullen  v.  Helderman,  87  N.  C.  471;  or  that  before  the  second  marriage  his 
relations  with  his  children  were  kind  and  afi'ectionate,  but  afterwards  they 
were  forbidden  to  enter  his  house,  and  that  he  was  for  a  considerable  time  in 
feeble  health,  and  under  the  apparent  domination  of  hia  wife:  Reynolds  ▼. 
Adams,  90  III.  134;  32  Am.  Rep.  15.  "  Upon  the  question  of  andue  influence, 
ws  have  no  doubt  the  general  condition  and  surroundings  of  the  deceased,  and 
his  relations  with  his  wife,  — who  is  the  only  person  supposed  to  have  exer» 
eised  any  influence  over  him,  — may  be  properly  shown  for  any  period  which 
can  reasonably  be  regarded  as  bearing  on  the  act  of  the  disposal  of  his  prop- 
erty. But  as  the  only  important  inquiry  is  concerning  the  pressure  of  undue 
influence  at  the  very  time  of  the  will,  the  testimony,  to  show  facts  of  an  in- 
ferential nature,  must  be  confined  to  what  would  be  legitimately  regarded  a* 
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bis  then  present  relations.  No  technical  nicety  as  to  a  few  days,  or  perhaps 
a  few  weeks,  can  be  demanded.  But  certainly,  so  far  as  domestic  relations 
have  any  pertinency  whatever  on  such  questions,  it  is  quite  clear  that  if  such 
influence  is  to  be  inferred  from  them,  the  facts  must  be  more  readily  shown  by 
recent  than  by  past  relations,  and  the  testimony  of  fresh  events  is  less  likely 
to  be  manufactured  thaft  that  of  transactions  long  past":  Pierce  v.  Pierce, 
38  Mich.  412.  While  in  the  case  of  a  second  marriage  it  ia  undoubtedly 
proper  to  receive  safficient  evidence  to  show  the  relations  between  the  testator 
and  his  second  wife,  and  the  other  members  of  his  family,  for  the  purpose 
of  assisting  in  reaching  a  correct  conclusion  as  to  her  influence  over  him, 
and  as  to  whether  it  has  been  exerted,  and  with  success,  for  the  purpose 
of  unduly  affecting  his  will,  yet  it  is  not  proper  to  investigate  old 
scandals  antedating  their  marriage,  with  reference  to  his  and  her  con- 
duct before  the  marriage,  and  during  the  lifetime  of  his  former  spouse: 
Webber  v.  Sullivan,  58  Iowa,  260;  Pierce  v.  Pierce,  38  Mich.  412.  It  is  said 
that  neither  general  good  nor  general  bad  treatment  is  evidence  of  undue 
influence:  McMahon  v.  Ryan,  20  Pa.  St.  329;  Tawney  v.  Long,  76  Pa.  St.  106. 
The  latter  part  of  the  proposition  seems  unreasonable;  for  if  fraud  and  co» 
ercion  are,  as  it  must  be  admitted,  most  potent  means  of  undue  influence,  ia 
it  not  more  reasonable  to  believe  in  their  presence  and  potency  when  the 
conduct  of  the  accused  is  shown  to  have  been  harsh  and  cruel,  than  when  it 
was  characterized  by  kindness  or  even  by  indifference?  If  the  testator  wholly 
or  partly  disinherited  some  of  his  heirs,  the  inference  that  in  doing  so  h« 
was  exercising  his  own  free  agency  is  more  reasonable  when  some  estrange- 
ment was  known  to  exist.  Hence,  evidence  of  such  estrangement  is  always 
admissible:  Mooney  v.  Olsen,  22  Kan.  69;  Dale  v.  Dale,  36  N.  J.  Eq.  269. 
Evidence  that  a  recital  in  a  will  is  false,  it  has  been  held,  is  not  admissi- 
ble to  show  undue  influence.  This  cannot  be  true  in  all  cases;  for  it  often 
happens  that  an  undue  influence  is  acquired  by  a  misrepresentation,  and  a 
false  recital  would,  at  least,  be  evidence  of  the  testator's  belief  in,  and  his 
acting  upon,  the  matters  recited.  When  a  beneficiary  or  other  person  al- 
leged to  have  exercised  an  undue  influence  was  present  at  the  execution  of 
the  will,  or  procured  it  to  be  executed,  and  took  possession  of  it,  what  he 
said  and  did  is  generally  admissible  as  part  of  the  res  qenUe.  Therefore  it 
may  be  shown  that  he  was  officious;  that  he  intermeddled  with  or  hurried 
the  execution  of  the  will:  Gilbert  v.  Oilhert,  22  Ala.  529;  58  Am.  Dec.  268; 
HollincjsworlKa  Will,  68  Iowa,  526;  or  after  causing  it  to  be  prepared,  con- 
cealed it  from  the  relatives:  Byard  v.  Conover,  39  N.  J.  Eq.  244.  When  a 
testator  of  great  wealth  contracts  a  marriage  in  old  age,  or  while  seriously 
or  mortally  ill,  and  in  such  circumstances  that  the  object  of  the  other  con- 
tracting person  is  obviously  mercenary,  and  the  will  is  made  in  harmony 
with  that  object,  all  these  facts  are  proper  evidence  for  the  consideration  of 
the  court  or  jury,  and  but  slight  evidence  of  undue  influence  will  justify  the 
denial  of  the  probate  of  the  will:  Primmer  v.  Primmer,  75  Iowa,  415;  Wisener 
V.  Maupin,  2  Baxt.  342;  Potter's  Appeal,  53  Mich.  106.  The  mere  fact  that 
the  will  in  question  differs  materially  from  a  pre-existing  will  is  not  evidence 
of  undue  influence:  Horn  v.  Pullman,  72  N.  Y.  269;  Booth  v.  Kitchen,  3 
Redf.  62;  Wood  v.  Bishop,  1  Demarast,  512;  Rankin  v.  Rankin,  61  Mo.  295; 
Nelson'*  Will,  39  Minn.  204.  Such  a  will  is  doubtless  admissible  for  the 
purpose  of  showing  what  the  testator's  feelings  and  intentions  were  at  the 
time  it  was  executed,  and  if  undue  influence  was  attempted  to  be  exercised 
over  him,  might  justly  lead  to  the  conclusion  that  it  had  been  effective.  Oa 
the  other  hand,  in  so  far  as  a  former  will  agrees  with  a  later  one,  it  tend^  to 
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establish  a  fixed  purpose  on  the  part  of  the  testator,  and  to  support  the  in- 
ference that  what  he  did  was  not  the  result  of  undue  influence:  Thompson  r. 
Ish,  99  Mo.  160;  17  Am.  St.  Rep.  552.  The  fact  that  a  will  was  retained  by 
the  testator  for  a  considerable  time  after  its  execution,  while  he  was  under 
no  constraint,  tends  to  rebut  the  claim  that  it  was  the  fruit  of  undue  influ- 
ence; but  this  is  not  true  if,  during  such  time,  he  was  too  ill  and  his  intellect 
was  too  weak  to  consider  the  propriety  of  revoking  the  will:  Irish  v.  Smith, 
8  Serg.  &  R.  573;  11  Am.  Dec.  648. 

In  nearly  every  case  in  which  the  allegation  of  undue  influence  is  made,  it 
becomes  necessary  to  consider  the  health  of  the  testator,  mentally  and 
physically,  at  or  about  the  time  his  will  was  executed,  because,  unless  in 
exceptional  circumstances,  it  is  difficult  to  conceive  of  undue  influence  oper- 
ating on  a  person  of  mental  and  physical  vigor  to  the  extent  of  destroying 
free  agency.  Not  only  is  evidence  always  admissible  to  prove  that  the  tes- 
tator was  weak  in  body  or  mind,  or  both,  and  therefore  apparently  not  in  a 
condition  to  resist,  but  where  such  weakness  is  satisfactorily  established, 
evidence  of  undue  influence  may  be  treated  as  sufficient  to  justify  the  setting 
aside  of  the  will,  which,  had  it  been  employed  against  a  person  of  vigorous 
mind  and  body,  would  have  been  scarcely  worthj'  of  consideration:  Edgt  v. 
Edge,  38  N.  J.  Eq.  211;  Rollwayen  v.  EoUioagen,  63  N.  Y.  504;  Taylor  v. 
Wilburn,  20  Mo.  306;  64  Am.  Dec.  180;  Martin  v.  Teague,  2  Speers,  2G8;  Chan- 
dler V.  Ferris,  1  Harr.  (Del.)  454;  Levereit  v.  Carlisle,  19  Ala.  80;  Potts  v. 
House,  6  Ga.  324;  50  Am.  Dec.  329;  Reichenhach  v.  ReichenbacJi,  127  Pa.  StL 
664;  Hartman  v.  StrickUr,  82  Va.  225.  Helplessness  of  mind  and  body  may 
result  from  intoxication  as  well  as  from  age  and  disease,  and  therefore  it  is 
competent  to  show  that  a  testator  executed  his  will  while  he  was  intoxicated: 
In  re  Cunningh'im,  52  Cal.  465. 

The  Declarations  of  a  Testator  are  generally  admissible  on  the  trial  of  the 
issue  of  undue  influence,  and  yet,  when  received,  their  reception  is  never  for 
the  purpose  of  proving  that  such  influence  was  exercised.  Hence  a  finding 
of  fraud  or  undue  influence  must  be  supported  by  some  other  evidence  than 
the  statements  of  the  testator;  and  if  there  is  no  evidence  of  an  attempt  to 
exercise  such  influence,  his  declarations  should  not  be  received:  Cudney  ▼. 
Cudney,  68  N.  Y.  148;  La  Ban  v.  Vanderhilt,  3  Redf.  384;  Griffith  v.  Diffen- 
derffer,  50  Md.  466;  Barkery.  Barker,  3Q  N.  J.  Eq.  259;  Harnngv.  AUen, 
25  Mich.  505;  Storer's  Will,  28  Minn.  9;  Bush  v.  Bush,  87  Mo.  480;  Busling  v. 
Rmlittg,  35  N.  J.  Eq.  120;  KitcMlv.  Beach,  35  N.  J.  Eq.  446;  Hayes y.  West,  37 
Ind.  21.  But  if  there  is  evidence  of  the  exercise  of  undue  influence,  then  the 
subsequent  declarations  of  the  testator  are  admissible  for  the  purpose  of  show- 
ing the  condition  of  his  mind  and  the  effiect  which  the  influence  had  upon  him: 
Marx  V.  McOlynn,  88  N.  Y.  358;  Griffith  v.  Diffenderffer,  50  Md.  4G6;  Par- 
son* V.  Parsons,  66  Iowa,  754;  Barker  v.  Barker,  36  N.  J.  Eq.  259;  Reel  ▼. 
Reel,  1  Hawks,  248;  9  Am.  Dee.  632;  Bates  v.  Bates,  27  Iowa,  110;  1  Am. 
Rep.  260.  While  the  courts  profess  to  admit  evidence  of  this  character 
solely  for  the  purpose  of  ascertaining  the  condition  of  the  testator's  mind, 
and  the  effect  of  the  undue  influence  upon  him,  it  is  manifest  that,  when 
once  admitted,  its  effect  cannot  be  restricted  to  this  purpose.  If  it  be  true, 
as  it  undoubtedly  is,  that  it  is  competent  to  prove  that  a  testator  said,  after 
making  his  will,  that  he  had  not  made  it  as  he  wanted  to,  that  he  had  dona 
wrong,  but  could  not  help  it:  Denius  v.  Weekes,  51  Ga.  24;  or  that,  when  in 
the  presence  of  the  person  charged  with  exercising  the  influence,  he  could 
not  resist  her,  and  that  he  did  not  know  but  she  had  deceived  him  into  dia- 
inheriting  his  son:  Potter  v.  Baldwin,  133  Mass.  427;  or  that  he  knew  noth« 
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ing  a1)out  the  will,  and  that  they  had  got  round  him  and  "confuddled  "  him: 
Stephenson  v.  Stephenson,  62  Iowa,  163;  then  it  is  also  equally  true  that  jurora 
will  not  be  able,  if  they  give  credence  to  these  statements,  to  prevent  their 
exercising  a  controlling  influence  upon  the  question  of  whether  or  not  undue 
influence  was  exercised.  Declarations  made  by  a  testator  at  the  time  of  ex< 
ecuting  hia  will  are  admissible  as  parts  of  the  res  gesfce:  Ifelson  v,  McClana- 
han,  55  Cal.  308.  Any  evidence  which  tends  to  show  that  the  disposition  of 
his  property  by  the  testator  weia  or  might  have  been  the  result  of  his  owa 
desires  or  preferences,  as  well  aa  of  undue  influence,  or,  on  the  contrary, 
that  it  must  have  been  the  result  of  undue  influence  rather  than  of  his  own 
desires  or  preferences,  is  admissible.  His  feelings  are  likely  to  find  expres- 
sion in  words.  Hence  his  declarations,  whether  made  before  or  after  the 
execution  of  his  will,  may  be  received  for  the  purpose  of  showing  what  hia 
desires  or  feelings  were  with  respect  to  any  particular  person,  whether  this 
tends  to  support  or  to  overthrow  the  will:  Canada's  Appeal,  47  Conn.  4^0; 
RoherU  v.  Trawich,  17  Ala.  55;  52  Am.  Dec.  164;  Gilbert  v.  Gilbert,  22  Ala. 
629;  58  Am.  Dec.  268;  Stephenson  v.  Stephenson,  62  Iowa,  163;  Neel  v.  Potter, 
40  Pa.  St.  483;  Allen  v.  Public  Administrator,  1  Bradf.  378;  Griffith  ▼. 
Diffunderffer,  50  Md.  466;  Dye  v.  Young.  55  Iowa,  433. 

May  Affect  Part  only  of  the  Will.  —  Though  undue  influence  has  beea 
effectively  exercised,  it  does  not  always  vitiate  the  whole  will.  It  may  have 
been  restricted  to  procuring  a  devise  or  bequest  in  favor  of  a  particular  per- 
son or  object,  and  the  remainder  of  the  will  may  be  the  result  of  the  free 
agency  of  the  testator,  acting  without  even  a  suggestion  from  any  other  per- 
son. If  a  will  consists  of  separable  parts,  and  it  is  possible  to  affirm  that 
some  of  them  are  not  affected  by  any  undue  influence,  and  they  may  be 
permitted  to  stand  alone  without  doing  injustice  to  the  testamentary  inten- 
tions of  the  decedent,  then  those  parts  will  remain  in  full  force,  and  the  will 
will  be  denied  probate  only  aa  to  the  part  or  parts  procured  by  the  undue 
influence:  Baker's  Will,  2  Redf.  179;  Harrison's  Appeal,  48  Conn.  202;  Lyons 
▼.  Campbell,  88  Ala.  462;  Lord  Trimiestoum  r,  D' Alton,  I  Dow  &  C.  85;  1 
Bligh,  N.  S.,  427. 


Browning  v.  Hinklb. 

[48  Minnesota,  544.J 
OOBPOKATIOHS. — DECLARATIONS  OF  THE   OFFICERS  0»  A  CORPORATION  bind 

it  only  when  made  in  the  course  of  the  performance  of  their  authorized 
dnties,  so  that  such  declarations  constitute  part  of  the  res  gestas. 
OOBPORATiONS.  —  One  Sued  for  the  Prick  of  Stock  Issued  to  Him 
CANNOT  escape  his  obligation  to  pay  therefor  by  proving  that  certain 
officers  of  the  corporation  told  him  that  such  stock  had  been  paid  for  by 
another  person,  unless  he  further  proves  that  in  making  such  declara* 
tion  such  officer  waa  acting  for  the  corporation  and  clothed  with  author* 
ity  to  speak  for  it. 

Davis  and  Famam,  for  the  appellant. 

Keithj  Evans,  Thompson,  and  Fairchild,  for  the  respondent, 

Dickinson,  J.    This  is  an  action  by  a  receiver  of  an  insol- 
Tent  corporation,  the  Price-Condit  Fence  Company,  to  recover 
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the  price  of  fifty  shares  of  the  stock  of  the  corporation,  which 
were  issued  to  the  defendant,  and  for  which,  as  is  alleged, 
only  partial  payment  has  been  made.  It  is  admitted  on  the 
part  of  the  defendant  that  he  did  not  pay  to  the  corporation  the 
price  of  the  stock,  but  it  is  claimed  that  he  did  not  purchase 
the  stock  from  the  corporation,  but  from  one  Foote,  one  of  its 
members,  and  that  Foote,  being  entitled  to  receive  the  stock, 
transferred  his  right  to  the  defendant,  and  that  the  corpora- 
tion issued  the  stock  to  the  defendant  in  place  of  Foote,  in 
accordance  with  the  agreement  of  the  parties.  It  is  also 
claimed  that  the  stock  was  fully  paid  for  by  Foote  and  his 
associates,  the  original  incorporators,  by  the  transfer  by  them 
to  the  corporation  of  certain  patent  rights  and  property  at 
a  valuation  agreed  upon,  which,  with  some  money  paid, 
amounted  to  eighty  thousand  dollars,  which  was  designated 
in  the  articles  of  incorporation  as  the  amount  of  the  capital 
stock. 

Upon  the  case  as  presented  at  the  trial,  the  court  directed 
a  verdict  for  the  defendant.  The  reason  upon  which  the  court 
acted  was,  that  the  evidence  was  deemed  to  show,  without 
contradiction,  that  before  the  defendant  purchased  the  stock, 
or  the  interest  represented  by  it,  he  made  inquiry  of  some  of 
the  officers  of  the  corporation,  and  that  they  stated  to  him 
that  the  stock  had  all  been  paid  for  in  the  manner  above  in- 
dicated, and  that  the  defendant  was  thus  induced  to  purchase 
from  Foote,  and  to  receive  the  certificate  of  stock  from  the 
corporation;  and  it  is  upon  this  ground  that  the  respondent 
here  seeks  to  sustain  the  ruling  of  the  court.  It  is  not  here 
claimed  that  the  evidence  of  payment  in  fact  was  so  conclu- 
sive that  the  court  would  have  been  justified  in  taking  that 
issue  from  the  jury.  The  declarations  of  the  officers  of  the 
corporation,  that  the  stock  had  been  paid  for,  were  not  shown 
to  have  been  made  under  such  circumstances  that  they  would 
be  binding  upon  the  corporation  as  its  declarations,  or  pre- 
clude it  from  afterwards  asserting  the  fact  to  be  otherwise 
than  as  represented.  Aside  from  the  somewhat  vague  and 
uncertain  character  of  the  proof  as  to  who  made  the  alleged 
declarations,  the  evidence  is  defective  in  not  showing  in  any 
manner  that  when  the  officers  or  directors  made  the  alleged 
representations,  they  were  clothed  with  authority  to  speak  for 
the  corporation.  The  mere  fact  that  one  is  a  director,  presi- 
dent, secretary,  or  other  officer  of  a  corporation  does  not  make 
all  his  acts  or  declarations,  even  though  relating  to  the  sflTairs 
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of  the  corporation,  binding  upon  the  latter.  Such  persons  are 
mere  agents,  and  their  declarations  are  binding  upon  the  cor- 
poration only  when  made  in  the  course  of  the  performance  of 
their  authorized  duties  as  agents,  so  that  the  declarations 
constitute  a  part  of  their  conduct  as  agents,  —  a  part  of  the 
re8  gestae:  Presley  v.  Lnwry,  25  Minn.  114;  Tripp  v.  New  Metal' 
lie  Packing  Co.,  137  Mass.  499;  Peek  v.  Detroit  Novelty  Works, 
29  Mich.  313;  Johnston  v.  Elizabeth  B.  &  L.  Ass'n,  104  Pa.  St. 
394;  Cook  on  Stocks,  2d  ed.,  sec.  726,  and  cases  cited.  There 
was  no  proof  of  authority  on  the  part  of  any  of  the  persons 
whose  declarations  are  relied  on,  beyond  the  fact  that  they 
were  officers  or  directors.  Nor  are  the  circumstances  disclosed 
under  which  the  representations  were  made.  So  far  as  ap- 
pears, the  statements  were  in  no  way  connected  or  associated 
with  the  performance  of  any  duty  devolving  upon,  or  any 
power  delegated  to,  the  agents  who  made  them.  While  the 
representations  relate  to  the  subject  of  the  corporate  stock, 
yet  the  theory  of  the  defendant,  and  the  evidence  in  support 
•of  it,  are  opposed  to  the  idea  that  the  representations  consti- 
tuted a  part  of  a  transaction  of  sale  of  the  stock  by  the  cor- 
poration; for  the  contention  of  the  defendant  is,  that  he  did 
not  purchase  from  the  corporation  at  all,  but  from  Foote. 
Our  conclusion  is,  that  the  evidence  was  incompetent,  and  did 
not  justify  the  court  in  directing  a  verdict  for  the  defendant. 
Order  reversed.  

Corporations  —  Declarations  of  Officers,  when  Binding  on  Corpo- 
ration. —  The  admissions  of  the  president  of  a  corporation  will  be  evidence 
against  the  corporation,  if  made  by  him  in  the  execution  of  his  duties,  about 
the  business  of  the  corporation,  and  within  the  scope  of  the  authority  usu- 
ally exercised  by  him:  Chicago  etc.  R.  R.  Go.  v.  Coleman,  18  111.  297;  68  Am. 
Dec.  544,  and  note;  and  the  same  rule  is  true  of  a  corporation  superintend- 
ent: Consolidated  etc.  Machine  Co.  v.  Kdfer,  1.34  111.  481;  23  Am.  St.  Rep. 
688.  In  Peet  v.  Sherwood,  47  Minn.  .347,  it  was  held  that  a  letter  from  aa 
authorized  agent  of  a  corporation,  announcing  the  approval  of  an  application, 
was  in  itself  an  acceptance,  and  not  mere  hearsay  evidence  thereof.  But  the 
representations  made  by  the  president  of  a  corporation,  in  negotiating  the 
8ale  of  corporate  bonds,  that  the  mortgage  securing  them  was  the  first  lien 
on  the  corporate  property,  though  made  within  the  scope  of  his  authority,  are 
not  admissible  against  a  stockholder  not  present  when  they  were  made,  to 
affect  his  interest  as  mortgagee  of  the  corporation  under  a  prior  mortgage: 
Mullanphy  Sav.  Bank  v.  Schott,  135  III.  655;  25  Am.  St.  Rep.  401,  and  note. 
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Guilford   v,    Mm?^BAPOLTS,   Sault   Stb.   Marie, 
AND  Atlantic  Railway  OoMPANr. 

[48  Minnesota,  660.] 

Tbust  Dbed,  Notiok  of  Conditions  of.  —  Oae  who  purchases  a  bond  with 
interest  coupons  attached,  whicli  bond  recites  that  its  payment  and  the 
payment  of  the  interest  thereon  are  secured  by  a  mortgage  or  a  deed  of 
trust  to  a  specified  trust  company,  and  that  it  shall  not  be  obligatory 
nntil  certified  by  such  company,  is  not  put  upon  inquiry  by  the  recitals 
in  the  bond,  and  thereby  charged  with  notice  that  by  the  terms  of  the 
trust  deed  no  action  at  law  or  in  equity  can  be  maintained  until  after 
a  requisition  has  been  made  upon  the  trustees,  signed  by  holders  of  not 
less  than  one  fourth  in  amount  of  the  bonds  secured  by  such  deed,  and 
he  has  unreasonably  refused  to  act  thereon,  and  therefore  the  holder  of 
any  of  such  bonds,  or  any  coupons  thereon,  is  entitled  to  bring  an  action 
to  enforce  their  payment  without  resorting  to  the  remedies  specified  in 
the  deed. 

Teust  Deed,  when  Bond-holders  must  Take  Notiob  of. — If  a  bond 
merely  refers  to  the  fact  that  it  is  one  of  a  series  of  bonds,  all  of  which 
are  secured  by  a  trust  deed,  and  that  it  is  not  obligatory  unless  certified 
by  the  trustees  named  in  such  deed,  such  recital  is  too  general  to  charge 
bona  fide  purchasers  of  bonds  with  notice  that  by  the  terms  of  the  deed 
of  trust  they  are  not  entitled  to  maintain  an  action  upon  their  bonds 
until  after  the  holders  of  one  fourth  in  amount  of  all  the  bonds  secured 
by  the  deed  have  made  a  requisition  on  the  trustees  to  take  proceedings 
for  their  collection,  and  he  has  unreasonably  refused  so  to  da 

/.  Guilford,  for  the  appellant. 

Alfred  H.  Bright  and  M.  B.  Koon,  for  the  respondent. 

Vanderburgh,  J.  The  plaintiff  is  the  owner  and  holder  of 
a  certain  first-mortgage  bond  (No.  4028)  made  by  the  defend- 
ant for  one  thousand  dollars,  with  semi-annual  interest,  pay- 
able to  the  Central  Trust  Company  of  New  York,  or  bearer, 
with  interest  coupons  attached,  each  purporting  on  its  face  to 
be  for  six  months'  interest  on  the  first-mortgage  bond  of  the 
defendant,  No.  4028.  The  bond  is  one  of  a  series  of  bonds 
issued  by  defendant,  and  recites  that  the  payment  of  each  and 
all  of  the  bonds,  together  with  the  interest  thereon,  is  secured 
by  a  mortgage  or  deed  of  trust  executed  by  the  defendant 
company  to  the  Central  Trust  Company  of  New  York,  con- 
veying its  railway,  and  all  extensions,  branches,  equipment, 
property,  revenues,  and  franchises,  and  that  it  should  not  be 
obligatory  until  certified  by  said  trust  couipany.  And  the 
bond  was  accordingly  certified  as  follows:  "  This  is  one  of  a 
series  of  bonds  issued  by  the  Minneapolis,  Sault  Ste.  Marie, 
and  Atlantic  Railroad  Company,  as  authorized  by  the  mort- 
gage or  deed  of  trust  referred  to  in  the  within  bond."     It  also 
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recites  that  on  six  months'  default  in  the  payment  of  the  in- 
terest, the  principal  may  be  made  due  in  the  manner  set  forth 
in  said  mortgage,  and  by  the  terms  of  the  deed  of  trust  re- 
ferred to,  it  was  provided  that  all  the  bonds  secured  thereby 
should  be  held  by  each  and  every  holder  subject  to  the  trusts 
and  agreements  declared  and  set  forth  in  the  deed  of  trust. 
And  among  the  stipulations  therein  we  find  the  following,  in 
respect  to  proceedings  to  enforce  the  collection  of  such  bonds 
in  case  of  default:  "'If  the  said  party  of  the  first  part,  or  its 
successors,  shall  make  any  default  in  the  payment  of  any  of 
the  principal  money,  or  in  the  interest  of  said  bonds,  or  some 
of  them,  according  to  the  tenor  thereof,  or  of  the  coupons 
thereto  annexed,  or  shall  make  default  in  the  performance  of 
some  other  covenant  hereof,  and  in  either  such  case  such  de- 
fault shall  have  continued  for  six  months  after  demand  made 
for  such  payment  or  performance,  then,  and  in  either  such 
case,  upon  a  requisition  in  writing  signed  by  the  holder  or 
holders  of  said  bonds  to  an  aggregate  amount  of  not  less  than 
one  fourth  thereof,  and  a  proper  indemnification  by  such 
holder  or  holders  of  the  said  trustee  against  the  cost  and  ex- 
penses to  be  by  it  incurred,  it  shall  be  the  duty  of  the  trustee 
to  enforce  the  rights  of  the  bond-holders  under  these  presents 
by  entry,  sale,  or  suit  or  suits,  in  equity  or  at  law,  as  it,  being 
advised  by  counsel  learned  in  the  law,  shall  deem  most  ex- 
pedient for  the  holders  of  said  bonds.  It  is  hereby  further 
provided  and  expressly  agreed  and  made  binding  upon  each 
and  every  holder  of  the  bonds  secured  by  this  indenture,  as  a 
condition  upon  which  the  said  bonds  are  to  be  taken  and  held 
by  such  holder,  that  no  proceedings,  at  law  or  in  equity,  shall 
be  taken  by  any  bond-holder  or  bond-holders  to  enforce  the 
payment  of  the  said  bonds,  or  to  foreclose  the  equity  of  re- 
demption under  this  instrument,  or  to  procure  a  sale  of  the 
property  covered  thereby,  independently  of  the  party  of  the 
fourth  part  as  trustee,  or  its  successor  and  successors  in  sold 
trust,  except  after  a  requisition  shall  have  been  made  to  the 
said  trustee  in  manner  and  form  as  hereinbefore  provided, 
and  also  until  after  a  refusal  or  unreasonable  delay  of  the  said 
trustee  to  comply  with  said  requisition  according  to  the  pro- 
visions herein  made  in  respect  thereto.'  And  the  court  finds 
that  none  of  said  conditions  contained  in  the  mortgage  deed 
have  been  complied  with  on  the  part  of  plaintiff." 

1.    The  obligor  covenants  in  the  bond  to  pay  the  interest  as 
well  as  the  principal.     The  interest  is  evidenced  by  the  cou- 
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pons,  which  are  each  referred  to  in  the  bond,  and  identified  as 
being  for  six  months'  interest  thereon,  and  are  to  be  treated 
as  a  part  of  the  bond,  and  subject  to  the  same  conditions  as 
the  principal,  and  to  the  terms  of  the  trust  deed.  The  plain- 
tiff, as  the  holder  of  the  bond  and  coupons,  was  put  upon  in- 
quiry by  the  recitals  in  the  bond,  and  charged  with  notice  of 
all  the  terms  and  conditions  of  the  trust  deed,  and  is  bound 
by  the  stipulation  therein,  above  referred  to,  providing  that 
each  bond  should  be  held  subject  to  the  agreements  in  such 
deed.  When,  therefore,  plaintiff  purchased  and  became  the 
holder  of  the  bond  in  question,  he  voluntarily  became  a  party 
to  such  stipulations,  and  is  bound  by  the  contract. 

2.  It  will  be  observed  that  the  mortgage  covers  all  the 
property,  revenues,  and  franchises  of  the  defendant;  and  in 
case  of  default  in  the  payment  of  the  interest,  a  procedure  for 
the  collection  thereof,  by  the  mutual  agreement  of  the  parties, 
is  provided  for  in  the  deed,  through  the  enforcement  of  the 
security.  Some  such  provisions  appear  to  be  necessary  in 
such  cases,  on  account  of  the  nature  of  the  security,  number  of 
the  bond-holders,  and  character  of  the  business  from  which 
the  revenues  are  derived.  Regard  must  be  had  to  the  interests 
of  the  bond-holders,  or  the  majority  of  them,  as  a  class.  Their 
rights,  for  the  most  part,  depend  upon  the  terms  of  the  trust 
deed,  and  it  is  competent  for  them  to  agree  upon  the  same. 
Plaintiff  was  brought  "into  contract  relation  with  each  and 
all  of  his  co-bond-holders,  and  his  absolute  rights  as  a  bond- 
holder are  limited  by  the  provisions  of  the  bond  and  mortgage 
and  the  peculiar  nature  of  the  security":  2  Beach  on  Private 
Corporations,  sec.  769;  Taylor  on  Corporations,  sec.  674. 
Hence  it  is  the  contention  of  the  defendant  that  by  the  terms 
of  the  trust  deed  accepted  and  agreed  to  by  all  the  bond-hold- 
ers, the  defendant  is  not  entitled  to  maintain  this  action, 
because  it  appears  that  the  remedy  thereby  provided  has  not 
been  resorted  to  in  the  first  instance.  And  this  contention  is, 
we  think,  warranted  by  the  terms  thereof,  wherein,  it  will 
be  seen,  it  is  expressly  agreed  by  each  and  all  the  bond- 
holders, as  a  condition  on  which  the  bonds  are  taken  and  held, 
that  no  proceedings,  at  law  or  in  equity,  shall  be  taken  by 
any  bond-holder  to  collect  his  bond  until  after  a  refusal  or 
unreasonable  delay  on  the  part  of  the  trustees  to  proceed  as 
therein  required.  The  court  may  undoubtedly  interfere  in 
cases  of  fraud  or  collusive  mismanagement  or  neglect  of  duty 
on  the  part  of  the  trustees,  and  they  may  be  compelled  to  act, 
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when  it  is  clearly  their  duty  to  proceed,  in  order  to  protect  the 
interests  of  the  bond-holders:  Taylor  on  Corporations,  sec. 
815;  First  Nat.  Fire  Ins.  Co.  v.  Salisbury,  130  Mass.  303.  This 
would  not  be  inconsistent  with  the  terms  of  the  contract.  Any 
appropriate  remedy  would  undoubtedly  be  open  to  the  bond- 
holder in  case  of  abuse  of  their  power,  or  clear  neglect  of  duty 
on  the  part  of  the  trustees. 

The  case  presents  no  constitutional  question.  The  condi- 
tions under  which  suits  by  individual  bond-holders  may  be 
sustained  upon  the  bonds  is  the  subject  of  contract.  So,  also, 
the  order  in  which  remedies  shall  be  pursued  may  be  regu- 
lated by  the  legislature:  Swift  v.  Fletcher,  6  Miim.  550. 

It  is  incident  to  a  contract  involving  joint  relations  that 
one  of  several  parties  may  not  be  authorized  to  sue  alone,  ex- 
cept upon  certain  conditions  or  in  certain  contingencies.  It 
is  a  part  of  the  risk  of  the  venture.  But  the  ordinary  reme- 
dies which  are  provided  for  the  protection  of  parties  so  jointly 
interested,  as  in  the  case  of  partners  or  corporations,  are 
usually  found  adequate  and  available.  The  cases  cited  by 
the  appellant  are  not  in  point  here.  The  proceedings  by  the 
trustees  are  not  there  made  the  exclusive  remedy.  None  of 
them  question  the  doctrine  that  it  is  competent  for  the  parties 
to  agree  to  make  it  so  in  the  first  instance:  Jones  on  Corpora- 
tion Bonds,  sec.  340.  In  Widener  v.  Railroad  Co.,  1  Week. 
Not.  Cas.  472,  the  terms  of  the  deed  did  not  prohibit  a  judg- 
ment, but  merely  the  sale  on  execution  of  the  property  mort- 
gaged by  the  company. 

Judgment  affirmed. 

ON    REHEARING. 

Vanderburgh,  J,  Upon  the  original  argument  of  this  case, 
the  attention  of  the  court  was  more  particularly  drawn  to  the 
terms  of  the  stipulation  in  the  trust  deed  in  respect  to  the  en- 
forcement of  the  bonds,  which  it  was  claimed  is  binding  upon 
the  bond-holders.  Tlie  stipulation  is  set  out  in  full  in  the 
foregoing  opinion.  The  proposition  is  not  seriously  disputed 
that  if  this  stipulation  had  been  actually  incorporated  into 
the  bonds,  or  had  been  so  clearly  referred  to  by  recital  as  to 
notify  tlie  bond-holders  of  its  existence,  and  in  legal  effect  im- 
port it  into  the  bonds,  the  purchasers  and  holders  would  have 
taken  and  held  the  bonds  subject  thereto,  and  would  have 
been  bound  by  it.  An  analysis  of  the  authorities  cited  will, 
we  think,  show  that  none  of  them  hold  a  different  doctrine. 
Thus  in  McClelland  v.  Norfolk  Southern  R.  R.  Co.,  110  N.  Y. 
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469,  6  Am.  St,  Rep.  397,  the  mortgage  provided,  among 
other  things,  that  in  every  case  of  default  of  the  payment  of 
the  money  thereby  secured,  or  any  part  thereof,  in  respect  of 
any  covenant  or  agreement  in  the  bonds  secured  thereby,  the 
duty  of  the  trustees  in  the  premises  was  declared  to  be  sub- 
ject to  the  right  and  power  of  a  majority  in  interest  of  the 
holders  of  the  bonds  to  instruct  the  said  trustees  to  waive  such 
default,  or  enforce  their  rights  thereunder,  etc.  And  it  was 
held  that  by  reason  of  the  reference  made  on  the  face  thereof 
to  the  terms  and  conditions  of  the  bonds,  the  holders  were 
bound  by  the  provisions  of  the  trust  deed  in  respect  to  a  wai- 
ver of  defaults;  and  the  court  say  (110  N.  Y.  477;  6  Am. 
St.  Rep.  402) :  "  If,  therefore,  the  act  of  the  trustees  in  postpon- 
ing payment  of  the  interest  becoming  due  was  authorized  by 
the  provisions  of  the  mortgage,  it  must  follow  that  the  holders 
of  coupons  are  bound  by  their  action,  and  are  not  entitled  to 
maintain  actions  at  law  upon  such  coupons,"  All  the  cases 
agree  that  the  coupons  stand  upon  the  same  footing  as  the 
bond,  and  the  rights  of  the  holder  are  of  no  higher  order. 
They  are  subject  to  the  same  conditions  as  a  bond,  in  respect 
to  their  relation  to  the  trust  deed:  McClure  v.  Township  of  Ox- 
ford, 94  U.  S.  429. 

The  only  question  requiring  serious  consideration  in  this 
case  is  the  sufficiency  of  the  notice  in  the  bonds  to  make  them 
subject  to  the  provisions  in  the  trust  deed,  above  referred  to, 
in  the  hands  of  the  bona  fide  holders.  Upon  this  question  the 
authorities  are  not  very  clear  or  satisfactory.  In  the  case 
above  cited  from  the  court  of  appeals  in  New  York,  the  refer- 
ence in  the  bonds  was  as  follows:  "  Full  payment  of  the 
principal  and  interest  of  the  said  series  of  bonds  is  secured  by 
deed  of  trust  or  mortgage  upon  the  property  and  franchises 
of  said  railroad,  upon  the  terms  and  conditions  fully  set  forth 
in  the  said  mortgage  or  deed  of  trust";  and  in  case  of 
default  in  the  payment  of  the  interest  for  six  months,  the 
principal  was,  at  the  option  of  the  holder,  to  become  due  and 
payable  immediately,  upon  the  terms  and  with  the  effect  men- 
tioned in  said  deed  of  trust.  These  premises  were  held  to 
be  notice  to  the  holders,  so  that  the  conditions  of  the  deed 
referred  to  were  to  be  read  in  connection  with  the  bond  as  a 
part  of  the  agreement  by  which  the  bond-holders  were  bound. 
In  the  case  of  Manning  v.  Norfolk  Southern  R.  R.  Co.,  29  Fed. 
Rep.  838,  decided  by  the  judge  of  the  United  States  circuit 
court  for  the  eastern  district  of  Virginia,  and  which  was  cited 
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on  the  argument  of  the  last-mentioned  case  in  the  court  of 
appeals,  but  not  followed,  this  question  was  not  considered, 
but  the  court  held  that  the  provisions  of  the  mortgage  were 
not  BuflSciently  clear  to  warrant  the  construction  claimed  for 
it  by  the  defendant.  In  Caylus  v.  New  York  etc.  R.  R.  Co., 
10  Hun,  295,  the  court  seems  to  hold  that  the  mortgage, 
being  referred  to  in  the  bonds,  became  a  part  of  them,  and 
that  a  purchaser  was  bound  by  statements  in  the  mortgage 
affecting  his  interest.  The  holders  were  not,  however,  in 
that  case,  bona  fide  holders,  and  the  questions  involved 
were  unlike  that  under  consideration  here.  The  case  was 
affirmed  in  76  N.  Y.  609,  but  this  point  does  not  seem  to 
have  been  considered.  In  McClure  v.  Township  of  Oxford,  94 
U.  S.  429,  the  bond  was  issued  by  a  municipal  corporation, 
and  recited  on  its  face  the  act  which  authorized  its  issue. 
Held,  that  the  holder  was  bound  to  take  notice  when  the  stat- 
ute took  effect,  and  that  the  bond  was,  by  its  terms,  prema- 
turely issued.  But  the  general  rule  is,  that  when  bonds  on 
their  face  import  a  compliance  with  the  law  under  which  they 
are  issued,  though  that  be  referred  to  therein,  bona  fide  pur- 
chasers are  not  bound  to  look  further  for  evidence  of  a 
compliance  with  the  conditions  of  the  grant  of  power:  Com,' 
missioners  of  Knox  v.  Aspinwall,  21  How.  539,  545.  The  only 
matters  open  for  inquiry  in  a  suit  by  the  purchaser  is  the  bona 
fides  of  the  purchase,  and  the  statutory  authority  to  issue  the 
bonds:  Rouede  v.  Mayor  etc.,  18  Fed.  Rep.  719,  and  cases. 
The  doctrine  of  these  and  other  cases  shows  that  the  duty  to 
make  inquiry  may  be  limited  by  the  general  nature  of  the  re- 
cital. We  do  not  think  that  a  mere  recital  that  the  bonds 
were  secured  by  the  trust  deed,  with  only  a  general  reference 
to  a  description  of  the  deed,  would  affect  the  negotiability  of 
the  bond,  or  be  sufficient  to  put  purchasers  upon  inquiry, 
80  as  to  constitute  notice  to  a  bona  fide  purchaser  that  they 
were  to  be  enforced  at  law  only  after  an  attempt  to  collect  the 
same  through  the  trustees,  as  provided  by  the  deed.  It  ia 
true  that  the  bond  disclosed  on  its  face  that  the  entire  series 
of  bonds  of  which  this  is  one  is  secured  by  a  mortgage  which 
covers  all  the  property,  franchises,  and  revenues  of  the  mort- 
gagor, and  the  security  is  for  the  benefit  of  all;  and  equity, 
therefore,  would  not  permit  one  bond-holder,  by  independent 
legal  proceedings,  to  secure  an  unjust  advantage  over  the  other 
bond-holders,  if  the  revenues  or  property  of  the  company  were 
insufficient  to  pay  all.     They  have  a  common  interest  in  the 
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eecurity,  and  all  are  equally  entitled  to  the  benefit  of  it.  No 
one  of  them  can  be  permitted  to  obtain  an  equitable  prefer- 
ence over  his  associates:  Pennock  v.  Coe,  23  How.  117,  131; 
Commonwealth  v.  Susquehanna  etc.  R.  R.  Co.,  122  Pa.  St.  306; 
Jones  on  Corporation  Bonds,  sees.  292,  293.  All  of  the  bonds 
Btand,  presumptively,  upon  the  same  footing. 

Undoubtedly  the  peculiar  provision  in  the  trust  deed  under 
discussion  was  intended  to  protect  the  mortgaged  property 
from  the  liability  of  seizure  at  the  suit  of  individual  bond- 
holders; but  as  it  is  inconsistent  with  the  absolute  obligation 
which  the  bond  imports  on  its  face,  and  is  not  suggested  by 
a,nything  appearing  thereon,  it  would  hardly  be  a  fair  con- 
struction of  the  instrument  to  hold  that  the  bond  was  notice 
to  the  holder  that  his  right  to  bring  suit  for  the  interest  when 
due  was  qualified  by  anything  in  the  trust  deed.  The  rights 
of  the  other  bond-holders  are  not  affected  hy  the  prosecution 
of  the  suit  or  recovery  of  the  judgment.  The  question  could 
only  be  raised  on  their  behalf  upon  interference  with  their 
rights,  actual  or  threatened,  under  attachment  or  execution 
sued  out  in  an  action  at  law.  We  do  not  think  the  notice  in 
the  bond  that  it  is  not  to  be  obligatory  until  certified  by  the 
trust  company,  or  the  certificate  of  the  trust  company  indorsed 
thereon,  were  intended  to  be,  or  are  in  fact,  notice  of  the  pro- 
visions of  the  trust  deed  in  relation  to  the  enforcement  of  the 
bonds.  The  certificate  was  merely  the  method  of  authentica- 
tion agreed  on,  and  was  essential  to  their  validity;  but  it  is 
notice  of  nothing  more:  Jones  on  Corporation  Bonds,  sec.  210. 
It  shows  that  the  bonds  were  duly  authorized  and  lawfully 
issued,  and  were  genuine  bonds  of  the  class  and  number  se- 
cured by  the  mortgage,  and  therefore  entitled  to  the  benefit  of 
the  security.  Bt^t  there  is  nothing  in  it  to  put  holders  upon 
inquiry  in  respect  to  provisions  relating  to  personal  actions 
upon  the  bonds,  or  reasonably  calculated  to  suggest  that  the 
trust  deed  might  contain  provisions  other  than  relating  to  the 
enforcement  of  the  same  as  security.  Bonds  of  this  character 
generally  refer  to  the  mortgage  or  trust  deed  by  which  they 
are  secured;  and  being  placed  in  the  market  as  negotiable 
securities,  to  be  sold  to  bona  fide  purchasers,  the  fair  inference 
from  the  general  recital  in  the  bond  that  it  is  one  of  a  series 
secured  by  a  mortgage  deed  to  a  certain  trustee  upon  the 
property  of  the  railway  company  whose  absolute  obligation  it 
purports  to  be  is,  that  such  recital  is  introduced  into  the  bond 
to  indicate  the  nature  of  the  security,  and  add  to  the  credit  of 
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the  bond,  and  does  not  alone  import  into  the  bond  special  pro- 
visions not  affecting  the  nature  or  enforcement  of  the  security 
and  at  variance  with  the  tenor  of  the  bond  itself.  The  policy 
of  the  law  is  to  hold  such  instruments  negotiable,  unless  there 
is  enough  on  the  face  of  the  bond  to  suggest  inquiry  in  respect 
to  the  existence  of  facts  destroying  their  negotiability. 

We  conclude,  therefore,  that,  upon  the  evidence  in  the  case, 
the  plaintiff  is  entitled  to  recover,  and  the  judgment  is  accord- 
ingly reversed.  

Bonds,  Recitals  in. — Notice:  See  note  to  Morris  Canal  etc.  Co,  r. 
Fisher,  64  Am.  Dec.  432;  note  to  De  Voss  v.  Richmond,  98  Am.  Dec.  684.  A 
recital  of  an  indenture  in  a  bond  concludes  the  signers,  where  it  was  executed 
to  secure  the  faithful  performance  of  duties  imposed  by  the  indenture  on  one 
who  was  a  party  thereto:  Fletcher  v.  Jackson,  23  Vt.  581;  56  Am.  Dec.  98, 
and  note.  See  also  McClelland  v.  Norfolk  etc.  R.  R.  Co.,  110  N.  Y.  469,  6 
Am.  St.  Rep.  397,  cited  in  the  opinion,  where  it  was  held  that  a  reference 
in  coupons  to  the  mortgage  and  bonds,  and  in  the  bonds  to  the  conditions  of 
the  mortgage,  charges  the  holders  of  both  coupons  and  bond*  with  notice  ot 
the  provisions  contained  in  the  instrument  to  which  reference  is  made. 
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Lawrence  v.  Springer. 

[49  Nbw  Jebsby  Equity,  289.] 
Pabot,  Licensb.  — Easement  cannot  be  Imposed  upon  land  by  force  of  • 

parol  license,  especially  when  the  parol  contract  has  not  been  proved  to 

the  point  of  demonstration,  and  the  revocation  of  the  license  will  not  work 

a  considerable  or  irreparable  damage  to  the  licensee. 
Parol  License  to  Drain  Land  over  the  land  of  another  is  revocable,  in  the 

absence  of  proof  that  ita  revocation  will  work  irreparable  damage  to  the 

licensee. 

M.  P.  and  S.  H.  Qrey,  for  the  appellant. 

A.  H.  Swackhamer  and  D.  J.  Pancoast,  for  the  respondents. 

Beasley,  C.  J.  The  facts  necessary  to  the  intelligibility  of 
the  views  to  be  expressed  can  be  stated  in  a  few  words. 

There  are  three  several  tracts  of  land  in  the  county  of 
Gloucester,  lying  along  the  Delaware  River.  A  part  of  each  of 
these  consists  of  meadows  that  were  injuriously  affected  by  the 
flow  of  the  tides,  so  that  in  the  year  1851  commissioners  were 
appointed  under  the  act  (Rev.  642)  to  enable  the  owners 
of  the  meadows  to  improve  the  same.  By  force  of  that 
proceeding,  certain  embankments,  drains,  and  sluices  were 
established,  and  an  apportionment  of  the  expense  of  construct- 
ing and  maintaining  them  was  duly  made.  That  this  course 
of  law  was  and  is  legal  no  one  disputes.  Of  the  three  tracts 
thus  improved,  the  respondents,  who  were  complainants 
in  the  court  below,  are  at  present  the  owners  of  the  central 
one,  and  which  is  drained  on  one  side  through  the  property 
of  the  appellant,  and  on  the  other  through  that  belonging  to 
one  Beckett,  who  is  not  a  party  to  this  suit. 
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This  being  admittedly  the  legal  situation,  some  years  ago 
the  respondents,  being  minded  to  reclaim  other  parts  of  their 
low  lands,  removed  the  bank  on  their  property  erected  by  the 
commissioners  nearer  to  the  river,  so  as  to  take  in  about 
twenty-five  acres  of  additional  meadow,  and  thereby  at  least 
doubled  the  acreage  of  their  farm  to  be  drained.  By  means 
of  subsidiary  drains  laid  in  the  superadded  land  thus  reclaimed, 
they  carried  the  water  from  it  into  the  drains  laid  by  the  com- 
missioners, so  that  thereby  part  of  such  water  is  carried  and 
discharged  through  the  property  of  the  appellant,  and  the  re- 
mainder through  that  of  Mr.  Beckett,  above  named. 

The  question,  therefore,  from  this  attitude  of  aflfairs,  neces- 
sarily arose.  By  what  right  did  the  respondents  burden  the 
land  of  the  appellant  with  the  passage  and  discharge  of  this 
superadded  water?  It  was  undeniable,  and  was  therefore 
admitted,  that  it  was  not,  in  any  degree,  by  force  of  the  action 
of  the  statutory  commission,  for  it  was  the  consequence  of  a 
radical  alteration  of  tliat  plan  and  adjustment.  What  the  re- 
spondents claimed  was,  and  is,  an  easement, — that  is,  the  right, 
in  favor  of  their  own  lands,  to  discharge  this  water  onto  and 
through  the  lands  of  the  appellant.  There  was  no  contention 
that  they  possessed  a  deed  or  writing  granting  to  them  such 
right,  but  their  contention  was,  that  the  appellant  had  orally 
consented  to  the  imposition  of  this  burden  on  her  land,  and 
that,  in  reliance  on  such  assent,  they  had  incurred  certain 
expenses  in  erecting  their  bank  and  drains,  and  that,  as  a 
consequence,  she  would  not,  in  equity,  be  permitted  to  recall 
her  license.  This  view  was  sustained  in  chancery,  and 
the  appellant  was  enjoined  from  stopping  the. flow  of  this 
water  over  her  land,  as  she  threatened  to  do. 

It  will  be  observed  that  the  inquiry  thus  supervening  in- 
volves the  diflicult  and  troublesome  problem  as  to  what  ex- 
tent, and  under  what  circumstances,  a  court  of  equity  will 
disregard  the  well-established  rules  of  the  common  law,  as 
well  as  the  plain  provisions  of  the  statute  of  frauds,  in  the  es- 
tablishment of  a  servitude  of  this  kind. 

In  the  present  instance,  the  proposition  upon  which  this 
decree  has  been  founded  is  this:  that  a  parol  license,  without 
any  consideration  moving  to  the  licensor,  operating  as  a  part 
of  an  easement,  is  irrevocable  in  equity,  where  the  licensee  has 
gone  to  expenditures  in  the  erection  of  structures  on  his  own 
land  in  pursuance  of  such  authority. 

In  the  sequel  it  will  become  requisite  to  consider  how  far 
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ijiis  formula,  even  in  its  extremest  latitude,  will  support  the 
decree  before  us  in  its  application  to  the  facts  of  the  case;  but 
before  approaching  that  inquiry,  it  seems  necessary,  in  order 
to  avoid  misconception  on  the  subject,  to  consider  whether  the 
equitable  principle  thus  propounded  has  any  place,  and  if  so, 
to  what  extent,  in  the  legal  system  of  this  state. 

It  has  not  been,  and  it  cannot  be,  denied  that  such  a  grant  as 
the  one  in  question  cannot  be  enforced  in  a  court  of  law;  such 
easements,  being  incorporeal,  lie  in  grant,  and  their  creation 
requires  an  instrument  under  seal.  Nor  is  it  questioned,  nor 
questionable,  that  a  parol  imposition  of  a  servitude  of  this 
kind  upon  land  is  in  flat  contradiction  of  the  statute  of  frauds. 
It  is  true,  indeed,  that  in  one  class  of  cases,  as  is  well  known, 
courts  of  conscience  have  felt  dispensed  from  putting  in  force 
the  provisions  of  that  act.  This  has  been  the  course  pursued 
where  a  parol  agreement  for  the  purchase  of  lands,  or  of  some 
interest  in  them,  has  been  performed  to  the  extent  of  posses- 
Bion  having  been  taken  in  part  execution  of  such  contract. 
But  while  tiiis  is  the  undeniable  rule  in  equity,  it  should  be 
ever  borne  in  mind  that  its  introduction  has  been  regretted  by 
the  wisest  judges.  *'  The  statute,"  says  Lord  Redesdale,  "  was 
made  for  the  purpose  of  preventing  perjuries  and  frauds,  and 
nothing  can  be  more  manifest  to  any  person  who  has  been  in 
the  habit  of  practicing  in  courts  of  equity  than  that  the  relax- 
ation of  that  statute  has  been  a  ground  of  much  perjury  and 
much  fraud.  If  the  statute  had  been  rigorously  observed,  the 
result  would  probably  have  been  that  few  instancos  of  parol 
agreements  would  have  occurred.  Agreements,  from  the  ne- 
cessity of  the  case,  would  have  been  reduced  to  writing. 
Whereas,  it  is  manifest  that  the  decisions  on  the  subject  have 
opened  a  new  door  to  fraud."  And  these  strictures  are  pointed 
with  the  emphatic  declaration  that  "it  is  therefore  absolutely 
necessary  for  courts  of  equity  to  make  a  stand,  and  not  carry 
the  decisions  further":  Lindsay  v.  Lynch,  2  Schoales  &  L.  4. 
And  in  the  same  vein.  Judge  Story  (2  Story's  Eq.  Jur.,  sec. 
766)  says  that  "  considerations  of  this  sort  have  led  eminent 
judges  to  declare  that  they  would  not  carry  the  exceptions  of 
cases  from  the  statute  of  frauds  further  than  they  were  com- 
pelled to  do  by  former  decisions."  To  the  same  purpose  are 
the  criticisms  of  Chancellor  Kent  in  Phillips  v.  Thompson,  1 
Johns.  Ch.  149,  and  of  Chancellor  Zabriskie  in  Cooper  v.  Car' 
lisle,  17  N.  J.  Eq.  529. 

That  the  exception  to  the  statute  must  be  greatly  amplified 


March,  1892.]         Lawrence  v.  Springer.  705 

if  it  is  to  embrace  and  validate  the  parol  contract  in  the  pres- 
ent instance,  is  entirely  manifest.  Indeed,  it  may  be  said 
that  after  such  an  extension  it  would  scarcely  be  susceptible 
of  further  enlargement.  When  A  permits  B  to  build  a  house 
upon  his  land,  the  situation  almost  necessarily  implies  the 
existence  of  some  contract  which  is  thus  partly  performed 
between  them;  to  some  extent,  therefore,  such  a  matter  does 
not  rest  absolutely  in  parol,  and  the  area  of  possible  fraud  or 
perjury  is  therefore  thus  circumscribed  and  hindered.  But 
when  B,  from  his  own  land,  turns  his  water  into  the  drains 
on  the  land  of  A,  the  situation  does  not  imply  a  contract.  On 
the  contrary,  the  situation  denotes  simply  a  trespass;  conse- 
quently, the  existence  and  character  of  the  contract,  if  one 
exists,  is  the  pure  creature  of  parol  testimony.  So  wide  would 
be  the  principle  of  such  an  impairment  of  the  statute  that  it 
is  difficult  to  see  how  it  could  be  circumscribed.  It  would 
seem  to  be  applicable  to  the  creation  of  every  species  of  ease- 
ment. For  example,  all  rights  of  way,  all  rights  to  light  and 
air,  the  right  to  discharge  impure  water  or  smoke  and  noisome 
smells,  and  other  incorporeal  rights  of  the  same  kind,  could, 
in  most  cases,  be  established  by  the  unassisted  force  of  parol 
evidence.  Plainly,  the  principle  is  of  great  consequence,  and 
the  question  is,  whether  it  prevails  in  this  state. 

In  responding  to  this  question  in  the  affirmative,  the  experi- 
enced and  able  vice-chancellor  who  decided  this  case  relied 
upon  two  recent  opinions  in  the  court  of  .chancery  as  contain- 
ing the  equitable  rule  now  applicable,  and  which  has  been 
already  expressed,  and  in  addition  to  these  was  cited  the  case 
of  Raritan  Water  Power  Co.  v.  Veghte,  21  N.  J.  Eq.  463.  This 
last  case  was  decided  in  this  court,  and  rests  upon  satisfactory 
grounds,  but  its  applicability  in  the  present  instance  is  not 
perceived;  then,  this  court  was  called  upon  to  test  the  equita- 
ble efficacy  of  a  written  license  under  certain  conditions;  now, 
it  is  to  pass  upon  an  oral  license  under  very  different  condi- 
tions. The  language  of  the  opinion  must  be  construed  with 
relation  to  the  facts  then  under  consideration.  In  the  reported 
case,  the  statute  of  frauds  was  not  a  factor  influencing  the 
determination,  while  on  the  present  occasion  it  is  one  of  prime 
importance.  The  two  cases  do  not  stand  upon  the  same  com- 
mon basis. 

The  two  English  cases  cited  appear  to  be  equally  alien  from 
our  present  subject.  One  of  these  is  that  of  Duke  of  Devon- 
shire v.  Elgin,  14  Beav.  530,  and  it  is  entirely  plain  that  the 
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circumstances  called  for  the  application  of  a  rule  altogether 
unlike  the  one  now  in  question.  In  his  opinion  in  the  present 
case,  the  vice-chancellor  describes  this  as  an  instance  "of  a 
parol  license  to  maintain  a  water  conduit  across  the  licensor's 
land  to  supply  a  village  with  water";  but  the  fact  that  the  equi- 
table effect  of  such  an  unwritten  authority,  intrinsically  con- 
sidered, was  not  in  any  degree  passed  upon  appears  to  have 
escaped  observation.  In  the  reported  case  the  answer  ad- 
mitted the  agreement,  and  it  was  so  found,  the  chancellor 
saying,  "I  am  of  opinion  that  the  passages  read  from  the 
answer  show  that  there  was  a  parol  agreement  to  allow  the 
watercourse  to  be  made  through  the  defendant's  land,  in  con- 
sideration of  payment  of  a  reasonable  sum  ";  and  consequently 
works  that  had  been  built  in  reliance  on  such  an  admitted 
contract  were  not  permitted  to  be  disturbed.  It  is  obvious  that 
the  point  under  consideration  was  not  in  any  wise  decided. 

The  other  English  authority  relied  on  is  that  of  Mold  v. 
Wheatcroft,  27  Beav.  510;  but  the  briefest  statement  of  the 
facts  of  that  case  will  serve  to  show  that  the  rule  controlling 
them,  cannot  be  of  any  concern  in  our  present  inquiry.  It  is 
true,  as  the  vice-chancellor  says,  that  this  "was  a  case  of  a  right 
of  way,"  but  such  a  description  is  not  complete,  for  it  was  a 
right  to  a  railway  that  was  in  question.  The  defendant,  being 
invested  by  act  of  Parliament  with  the  power  to  lay  a  railway 
over  the  complainant's  land,  paying  a  reasonable  compensa- 
tion for  such  privilege,  had  entered  upon  such  property  with 
the  assent  of  its  owner  and  made  the  construction  in  dispute; 
it  was  therefore  a  case  plainly  within  the  equitable  rule,  al- 
ready stated,  of  a  parol  agreement  for  the  purchase  of  an  inter- 
est in  land,  and  an  entry  and  possession  by  force  of  such  an 
agreement;  and  there  was  also  parliamentary  authority  to  do 
the  act  consented  to.  In  short,  the  case  is  identical  in  all  its 
essential  features  with  that  of  Trenton  Water  Power  Co.  v. 
Chambers,  9  N.  J.  Eq.  471.  It  certainly  cannot  be  necessary 
to  pause  for  an  instant  to  point  out  the  dissimilarity  between 
such  a  conjuncture  and  the  one  now  being  considered. 

The  result  seems  to  be,  that  neither  of  the  cases  cited  in  the 
opinion  of  the  vice-chancellor  from  the  opinions  of  the  English 
chancellors  supports  in  any  noteworthy  degree  the  rule  em- 
bodied in  the  decree  now  before  this  court.  Nor  has  it  ap- 
peared from  my  own  researches  in  that  field  that  there  is  to 
be  found  any  authority  directly  upon  this  question;  but  in 
making  this  remark,  it  should  be  said  no  stress  is  laid  on 
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the  two  cases  which  are  to  be  found  in  2  Eq.  Cas.  Abr.  520, 
although  in  the  state  of  Pennsylvania  they  appear  to  have 
bad  a  decided  effect  in  leading  to  the  promulgation  by  the 
courts  of  the  doctrine  now  under  criticism.  The  book  re- 
ferred to  is  of  slight  repute,  and  it  alludes  to,  rather  than 
reports,  these  two  judicial  resolutions.  The  first  of  them  is 
contained  in  six  lines,  stating  that  A  diverted  a  watercourse, 
which  put  B  to  great  expense  in  laying  of  sooths,  etc.,  and 
the  diversion  being  a  nuisance  to  B,  he  brought  his  action, 
but  an  injunction  was  decreed  upon  a  bill  exhibited  for  that 
purpose,  it  being  proved  that  B  did  see  the  work  when  it  was 
carrying  on,  and  connived  at  it,  without  showing  the  least  dis- 
agreement, but  rather  the  contrary.  Short  v.  Taylor,  in  Lord 
Somers's  time,  was  cited,  which  was  this:  Short  built  a  fine 
house;  Taylor  began  to  build  another,  but  laid  part  of  his 
foundation  on  Short's  land.  Short,  seeing  this,  did  not  forbid 
him,  but,  on  the  contrary,  very  much  encouraged  it;  and 
when  the  house  was  built  he  brought  his  action,  and  Lord 
Somers  granted  an  injunction. 

It  will  be  observed  that  this  case  of  Short  v.  Taylor  was 
correctly  disposed  of,  for  the  facts  do  not  seem  susceptible  of 
other  than  one  of  two  interpretations,  viz.,  that  Taylor  took 
possession  of  the  land  in  question  with  the  assent  of  Short,  in 
which  event  it  was  a  license  executed  by  possession,  which 
would  be  enforceable  in  equity  according  to  the  established 
rule;  while  the  other  case,  from  the  insufficiency  of  its  dis- 
closures, is  unintelligible  in  any  reasonable  sense,  as  it  is  not 
shown  that  the  licensee  had  incurred  any  expense  or  would 
sustain  any  damage  in  consequence  of  the  revocation  of  the 
authority  to  divert  the  water. 

With  respect  to  the  state  of  the  law  in  this  country  on  this 
subject,  it  is  sufficient  to  say  that  it  exhibits  much  contrariety 
of  judicial  opinion.  A  copious  collection  of  such  authorities 
will  be  found  in  13  Am.  &  Eng.  Ency.  of  Law,  tit.  License, 
550,  and  in  the  text  of  that  work  it  is  declared  that  "in  most 
of  the  states  it  has  been  held  that  even  where  money  has  been 
expended  by  the  licensee  on  the  faith  of  the  license,  the 
licensor  may  exercise  his  power  of  revocation."  And  indeed 
Professor  Pomeroy  himself,  although  his  work  on  specific  per- 
formance is  cited  by  the  vice-chancellor  in  the  support  of  the 
doctrine  of  the  irrevocability  of  parol  license  of  this  kind,  after 
referring  to  such  principle  as  prevailing  in  certain  jurisdic- 
tions in  this  country,  concludes  witli  the  decided  declaration 
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that  "this  rule  is  undoubtedly  opposed  to  the  common-law 
doctrine  concerning  licenses  as  it  prevails  in  England  and  in 
most  of  the  American  states." 

In  this  view  I  concur,  and  shall  conclude  this  succinct  ex- 
amination of  the  subject  with  the  remark  that  if  the  principle 
that  licenses  of  this  character  are  to  be,  under  the  conditions 
in  question,  treated  as  irrevocable,  the  same  principle,  if  logi- 
cal reasoning  is  to  be  maintained,  would,  of  necessity,  have 
to  be  extended  so  as  to  control  most  of  the  regulations  of  the 
statute  of  frauds,  etc.  If  a  parol  license,  inefficacious  by  force 
of  the  act,  should  be  rendered  efficacious  by  reason  of  a  losing 
part  performance  on  the  side  of  the  licensee,  it  would  be  diffi- 
cult to  refuse,  on  a  like  ground,  to  apply  a  similar  quality  to 
a  sale  of  goods  equally  within  the  statutory  condemnation. 
Suppose  A,  a  merchant,  should,  by  parol,  purchase  a  cargo  of 
merchandise  of  B,  to  be  delivered  at  a  certain  day,  and  trust- 
ing in  such  agreement  of  sale,  should,  to  the  knowledge  of  B, 
proceed  at  great  expense  to  procure  a  vessel  and  prepare  it 
for  the  voyage,  would  such  sale  be  enforceable  either  at  law 
or  in  equity?  In  such  case  it  would  not  be  pretended  that  by 
reason  of  part  performance  and  great  loss  a  practicable  equity 
would  arise;  and  yet  how,  in  point  of  principle,  is  such  sup- 
posed case  distinguishable  from  that  of  one  of  these  licenses 
after  part  performance  by  the  licensee?  The  fact  is,  that  a 
statute  that  renders  legal  the  revocation  of  certain  classes  of 
contracts  is  founded  on  the  theory  that  while,  by  its  force, 
great  losses  will  many  times  fall  upon  promisees,  nevertheless 
such  losses  must  be  endured  by  such  sufferers,  in  order  that 
the  mass  of  the  community  shall  be  protected  against  worse 
disaster.  When  the  legislature  has  declared  that,  in  general, 
with  respect  to  certain  subjects,  there  is  great  danger  of  fraud 
and  perjury  if  parol  evidence  be  received,  how  is  it  competent 
for  a  court  to  declare  there  is  no  such  danger  in  particular 
instances  of  such  subjects?  What  reason  can  be  assigned 
why,  in  the  present  case,  this  appellant  should  not  be  pro- 
tected against  the  danger  of  fraud  or  perjury,  which  the  stat- 
ute assumes  is  imminent  in  such  cases? 

My  general  conclusion  is,  that  servitudes  cannot  be  imposed 
upon  land  by  parol  transaction,  except  to  the  extent  above 
indicated,  as  evidenced  by  the  ancient  decisions  in  the  English 
chancery,  and  that  our  own  courts  should  not  extend  that 
limit. 

But  whatever  views  niay  be  entertained  by  others  on  this. 


March,  1892.]         Lawrence  v.  Spring eb.  709 

subject,  it  is  still,  as  it  seems,  demonstrably  clear  that  the 
decree  before  this  court  cannot  be  sustained. 

Whether  the  broad  rule  adopted  in  the  court  below,  or  the 
narrow  one  just  indicated,  be  applied  for  present  purposes, 
the  result  must  be  the  same,  for  the  pi-oofs  do  not  make  either 
rule  effective  in  favor  of  the  respondents. 

Nothing  is  clearer  or  more  settled  than  that  in  all  cases  in 
which  any  court  has  validated  an  encumbrance  imposed  upon 
land  by  force  of  a  parol  contract,  that  such  contract  has  been 
required  to  be  proved  to  the  point  of  demonstration,  and  that 
the  repudiation  of  it  would  work  irreparable  injury.  Both 
these  essentials  are  wanting  to  the  affair  before  the  court. 

In  the  first  place,  there  was  no  such  proof  as  that  just  indi- 
cated as  to  the  existence  of  the  alleged  license. 

Such  fact  was  attempted  to  be  proved  in  two  ways:  1. 
By  showing  an  express  consent  to  the  easement  by  the  agent 
of  the  appellant;  and  2.  By  the  circumstance  that  the  appel- 
lant saw  the  structures  building  on  the  respondents'  land  and 
remained  silent. 

On  the  -first  head  it  is  insisted  that  the  son  of  the  appellant, 
being  her  agent,  gave  the  license  in  question.  But  the  testi- 
mony in  this  particular  is  conflicting,  and  leaves  the  matter 
in  much  doubt.  The  son  of  the  appellant  explicitly  denies 
that  he  consented  to  the  use  of  the  appellant's  land  as  claimed. 
This  denial  is  controverted  by  one  of  the  respondents,  who  is 
supported  in  some  degree  by  the  other.  The  preponderance 
of  proof,  if  it  exist,  is  but  slight,  and  indubitably  falls  far  short 
of  that  measure  of  evidence  which,  in  these  cases,  has  always 
been  deemed  requisite.  According  to  Professor  Pomeroy,  on 
such  occasions  as  this  the  most  "certain  and  unmistakable 
evidence  "  is  inexorably  demanded,  and  it  is  manifest  that 
this  requirement  is  not  fulfilled  by  the  above-stated  evidential 
contradictions,  that  are  nearly  in  equipoise. 

Also,  on  the  assumption  that  the  agent  of  the  appellant 
granted  the  license  in  question,  still  the  case  of  the  respond- 
ents is  fatally  defective,  because  it  clearly  appears  that  their 
expenditures  were  not  made  in  reliance  upon  such  license. 
In  the  entire  line  of  cases  on  this  subject,  it  is  believed  that 
in  no  instance  has  relief  even  been  extended  to  a  licensee  who 
has  failed  to  show  that  he  had  incurred  large  expense  in  the 
confidence  that  his  license  would  not  be  revoked.  In  the  in- 
stance in  hand  the  license  that  is  set  up  was  given  when  the 
entire  work  on  the  respondents'  land  was,  in  the  language  of 
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tlie  vice-chancellor,  **  nearly  finished,"  so  that  the  expenses 
afterwards  incurred  were  plainly  trivial.  Under  such  cir- 
cumstances it  has  never  been  claimed,  nor  can  it  reasonably 
be  claimed,  that  there  is  even  a  colorable  basis  for  the  re- 
spondents' bill;  for  if  they  did  not  make  their  outlays  because 
of  the  assurances  or  promises  of  the  appellant,  how  is  it  that 
the  latter  is  to  be  estopped  from  asserting  her  legal  rights? 

But,  further,  even  if  the  foregoing  considerations  should  be 
waived,  the  respondents'  case  is,  as  it  is  deemed,  wholly  de- 
fective; for  if  we  assume  that  the  son  of  the  appellant  gave  the 
license  in  question,  it  is  plain  that  such  grant  was  nugatory, 
for  in  that  respect  the  son  was  not  the  agent  of  his  mother. 
Nothing  can  be  clearer  than  this  latter  proposition;  for  the  en- 
tire proof  of  agency  consisted  in  a  statement  made  by  the  son, 
in  an  affidavit  annexed  to  the  answer  of  his  mother  in  this 
case,  "  that  he  had  been  her  agent  for  more  than  twenty  years 
in  the  conduct  of  the  business  relating  to  her  meadow-lands," 
and  in  his  answer  to  a  question,  when  examined  as  a  witness, 
that  he  had  "had  the  oversight  of  the  farm."  This  is  the 
entire  evidence  with  regard  to  this  agency  and  its  scope,  and 
it  is  therefore  confidently  believed  that  no  one  versed  in  the 
law  will  assert,  when  the  situation  is  pointed  out,  that  such 
an  authorization  enabled  the  son  to  impose  on  his  mother's 
land  a  permanent  servitude  for  the  benefit  of  her  neighbor. 

This  fatal  imperfection  in  the  case  of  the  respondents  ap- 
pears to  have  escaped  attention  in  the  court  below;  but  as  the 
defect  does  not  reside  in  mere  technical  considerations,  but  in 
the  fundamental  equities  of  the  case,  it  cannot  now  be  over- 
looked. The  respondents  are  clearly  disentitled  to  the  right 
wliich  they  assert,  unless  such  right  was  conferred  upon  them 
by  the  appellant;  it  is  not  pretended  that  they  had  any  per- 
sonal communication  with  the  appellant  herself.  Their  entire 
claim  is,  that  her  son,  in  express  terms,  conferred  upon  them 
the  right  in  question,  and,  as  is  now  shown,  it  is  made  to  ap- 
pear that  the  son  was  destitute  of  all  legal  power  to  do  such 
act,  no  force  whatever  is  left  in  their  case,  either  in  law  or  in 
equity.  The  subject  seems  too  plain  for  discussion.  It  is 
quite  common  to  commit  farm-lands  to  the  management  of 
superintendents;  and  to  judicially  declare  that  such  general 
authorizations  confer  upon  such  agents  the  power  to  create 
easements  in  the  lands  so  put  in  their  charge  would  introduce 
a  doctrine  that  would  be  in  the  highest  degree  both  impolitic 
and  novel.     In  our  opinion,  according  to  the  proofs  before  us,. 
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this  son  of  the  appellant  had  no  more  right  to  impose  this  ser- 
vitude on  his  mother's  land  than  he  would  have  had  to  mort- 
gage it  for  the  convenience  of  one  of  her  neighbors. 

As  to  the  suggestion  that  the  appellant  saw  this  work  pro- 
gressing, and  encouraged,  by  her  silence,  such  expenditures, 
and  is  therefore  equitably  estopped  from  making  her  present 
contest,  the  answer  is,  that  assuming  that  the  result  thus  as- 
serted would  ensue  from  such  conduct,  we  think  it  clear  that 
the  proofs  before  us  do  not  lay  any  foundation  for  the  conten- 
tion. There  is  not  a  particle  of  direct  evidence  to  evince  that 
the  appellant  knew  that  this  work  was  being  done,  and  the 
only  indirect  evidence  to  that  effect  is,  that  the  house  in  which 
she  lived  was  within  about  half  a  mile  off,  so  that  if  she  had 
looked  she  would  have  seen  what  was  going  on.  At  the  time 
of  the  trial  it  appeared  that  the  appellant  was  over  eighty 
years  of  age,  and  was  infirm  in  body;  it  is  not  pretended  that 
her  attention  was  called  to  the  subject,  so  that  it  is  only  by 
way  of  a  conjectural  inference  that  she  can  be  charged  with  a 
knowledge  that  the  embankments  in  question  were  erecting; 
and  to  impute  such  knowledge  to  her,  what  does  it  signify? 
If  we  say  she  saw  her  neighbor  putting  up  certain  banks  on 
his  own  property,  how  did  that  act  intimate  to  her  that  it  was 
his  purpose,  as  a  necessary  incident  to  the  work  in  progress, 
to  invade  her  own  property?  From  the  evidence  it  appears 
that  it  was  at  least  practicable  to  drain  this  newly  reclaimed 
land  directly  into  the  riverj  ^'ithout  bringing  any  part  of  its 
water  onto  the  property  of  the  appellant.  Can  it  be  said 
therefore,  that  it  is  reasonable  to  infer  that,  looking  at  these 
improvements  at  the  distance  of  half  a  mile,  she  must  have 
known  what  was  in  the  mind  of  the  respondents  with  respect 
to  a  system  of  drainage?  But  further  than  this,  even  if  she 
had  at  the  time  been  informed  that  it  was  in  contemplation 
to  subject  her  property  to  the  servitude  of  being  used  as  a 
drain  for  these  reclaimed  meadows,  nevertheless  she  plainly 
would  not  have  been  chargeable  with  a  knowledge  that  it  was 
their  purpose  to  accomplish  such  end  without  her  consent  and 
without  legal  procedure.  We  shall  presently  see  that  the  re- 
spondents had  the  option  of  establishing  a  drain  over  the  land 
of  the  appellant  in  a  mode  entirely  legal,  or,  as  they  have 
done,  in  a  mode  entirely  tortious;  consequently,  it  would  be 
most  unreasonable  to  say  tiiat  the  appellant  must  have  been 
prescient  that  they  would  adopt  not  the  lawful,  but  the  tor- 
tious, method,  and  that  thereby,  impliedly,  she  sanctioned 
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such  trespass.  We  think  it  incontestible  that  the  appellant 
did  not,  reading  the  case  in  the  evidence  before  us,  give  the 
license  in  dispute,  nor  was  her  conduct  such  that  the  respond- 
ents had  the  right  to  infer  that  she  had  done  so. 

As  a  last  consideration,  it  is  proper  to  say,  that  if  we  were 
to  adopt  the  doctrine  prevailing  in  those  jurisdictions  already 
alluded  to,  that  these  parol  licenses  are  legal  and  irrevocable, 
and  were  to  postulate  that  the  license  in  this  instance  was 
given  by  the  appellant,  and  that  the  respondents  have,  in 
good  faith,  expended  their  moneys  in  reliance  upon  it,  never- 
theless it  would  not  seem  to  us  that  the  respondents  would 
have  even  the  semblance  of  a  stable  footing  in  this  case.  The 
reason  of  this  conclusion  is  this:  that  the  principle  that  has 
been  supposed  to  justify  the  interference  of  equity  in  this  class 
of  cases  is,  that  without  such  aid  the  licensee  would  sustain 
irreparable  loss.  This  is  the  fundamental  consideration,  in- 
fusing with  a  supposed  equity  every  decision  of  this  class.  It 
is  not  observed  that  any  court  has. ever  interfered  in  any  in- 
stance unless  upon  the  ground  to  protect  the  licensee  from 
considerable  and  irreparable  damage. 

This  essential  feature  is  wanting  in  the  instance  now  in 
hand.  The  revocation  of  this  assumed  license  could  not  op- 
erate disastrously  to  the  interests  of  the  respondents.  The 
remedy  was  in  their  hands;  all  they  had  to  do  was  to  apply 
under  the  meadow  act,  and  they  would  have  obtained,  in  sub- 
stance, all  the  relief  that  has  beeli  afforded  them  by  force  of 
the  present  decree.  There  was,  on  their  own  showing,  no  ne- 
cessity to  call  a  court  of  equity  to  their  aid.  Their  remedy 
at  law  was  complete;  it  has  never  heretofore  been  claimed 
that  a  parol  license  of  this  nature  can  be  sustained  and  en- 
forced in  a  case  in  which  its  revocation  will  work  no  essential 
damage  to  its  possessor. 

The  decree  should  be  reversed,  with  costs  to  the  appellant 
in  both  courts. 


Parol  Licenses  — Their  Nature  and  Revocation. — The  subject  of 
parol  licenses  has  been  treated  at  considerable  length  in  the  notes  to  Richer 
T.  Kdtey,  10  Am.  Dec.  40-45;  Rerick  v.  Kern,  16  Am.  Dec.  501-506;  HaxeU 
ton  V.  Putnam,  54  Am.  Dec.  166,  167;  and  Johnson  v.  Skillnuin,  43  Am.  Rep. 
195,  199.  It  ia  not  the  intention  of  this  note  to  again  consider  any  of  the 
eases  referred  to  in  the  notes  mentioned.  The  authorities  upon  this  branch 
of  the  law  have  ever  been  and  still  remain  so  conflicting  eis  to  make  their 
reconciliation  totally  impossible  upon  any  conceivable  theory.  As  was  well 
said  by  the  vice-chancellor  in  Eaut  Jersey  Iron  Co.  v.  Wright,  32  N.  J.  Eq. 
24S-254,  "  the  adjudications  upon  this  subject  are  uumerous  and  discordant. 
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Taken  in  their  aggregate,  they  cannot  be  reconciled,  and  if  an  attempt  should 
be  made  to  arrange  them  in  harmonious  groups,  I  think  some  of  them  would 
be  found  so  eccentric  in  their  application  of  legal  principles,  as  well  as  ia 
their  logical  deductions,  as  to  be  impossible  of  classification." 

Parol  License  —  General  Character.  —  A  parol  license  is  founded  in  per- 
sonal confidence,  and  is  defined  to  be  an  authority  given  to  do  some  act,  or 
a  series  of  acts,  on  the  land  of  another,  without  passing  any  interest  in  the 
land:  Cooifc  v.  Stearns,  II  Mass.  533;  Clark  v.  Glidden,  60  Vt.  702;  Houston 
▼.  Laffee,  46  N.  H.  505;  East  Jersey  Iron  Co.  v.  Wright,  32  N.  J.  E(i.  248. 
It  is  distinguished  from  an  easement,  in  tjhe  fact  that  the  hitter  always  im- 
plies an  interest  in  the  land  upon  which  it  is  imposed,  and  can  only  be  created 
by  deed:  Clark  v,  Glidden,  60  Vt.  702.  No  permanent  interest  in  land  by 
way  of  easement  can  be  created  by  parol  license:  Seklen  v.  Delaware  etc. 
Canal  Co.,  29  N.  Y.  634;  Curtis  v.  La  Grande  etc.  Water  Co.,  20  Or.  34.  Such 
license  may  result  from  circumstances  or  the  ratification  of  previous  acts,  as 
well  as  from  permission  expressly  given:  Metcalf  v.  Hart,  3  Wyo.  513; 
Ante,  p.  122;  Lakin  v.  Ames,  10  Cush.  198;  Martin  v.  Houghton,  45  Barb. 
258;  Fletcher  V.  Evans,  140  Mass.  241;  Cutler  v.  Smith,  57  111.  252;  Kay 
V.  Pennsylvania  R.  R.  Co.,  65  Pa.  St.  269;  3  Am.  Rep.  628;  TMyer  v.  Jar- 
vis,  44  Wis.  338.  Thus  when  a  widow  is  authorized  by  the  heirs  at  law 
of  her  husband  to  erect  a  monument  in  a  burial  lot  owned  by  him  at  the 
time  of  his  death,  such  authority  gives  her  the  right  to  make  any  reasonable 
contract  for  a  monument,  and,  by  implication,  a  right  to  give  a  contractor  a 
license  to  enter  the  lot  to  build  the  monument,  or  to  remove  it  if  not  satisfac- 
tory, or  if  she  does  not  pay  for  it  according  to  contract:  Fletcher  v.  Evans, 
140  Mass.  241.  A  parol  license  gives  the  licensee,  his  servants  and  agents, 
authority  to  do  all  or  an}'  acts  necessary  to  the  full  enjoyment  of  the  license 
granted:  Sterling  v.  Warden,  51  N.  H.  217;  12  Am.  Rep.  80;  Willoughhy  v. 
Northeasf^n  R.  R.  Co.,  32  S.  C.  410;  Fletcher  v.  Evans,  140  Mass.  241;  and 
it  affords  a  complete  protection  for  all  such  acts  done  under  it  before  it  is 
revoked:  Selden  v.  Delaware  etc.  Co.,  29  N.  Y.  634;  Adams  v.  Burton,  43 
Vt.  36;  Murray  v.  Gibson,  21  111.  App.  488;  Cecum  Co.  v.  Sprague  Mfg.  Co., 

34  Conn.  529;  Pitrsell  v.  Stover,  110  Pa.  St.  43;  Miller  v.  Auburn  etc.  R.  R. 
Co.,  6  Hill,  61.  But  it  must  be  exercised  only  in  the  manner  and  for  the 
special  purpose  for  which  consent  was  given,  and  if  exercised  in  any  other 
manner,  the  licensee  becomes  a  trespasser:  Dempsey  v.  Kipp,  62  Barb.  311; 
Lyford  v.  Putnam,  35  N.  H.  563.  A  license  to  enter  land  for  one  purpose  is 
no  defense  to  an  entry  for  another  and  entirely  different  purpose:  Norton  ▼. 
Craig,  68  Me.  275;  nor  is  it  a  defense  to  an  act  negligently  done  in  its  per- 
formance: Selden  v.  Delaware  etc,  Co.,  29  N.  Y.  634;  McKiiight  v.  Rittiiff,  44 
Pa.  St.  156;  Dean  v.  McLean,  48  Vt.  412;  21  Am.  Rep.  130;  nor  for  acts  done 
after  its  expiration  or  revocation:  Glynn  v.  George,  20  N.  H.  114;  Mar.iton  v. 
Gale,  24  N.  H.  176.  A  licensee  assumes  all  ordinary  risks  connected  with 
the  performance  of  his  license:  Vanderbeck  v.  Hendry,  34  N.  J.  L.  467;  Met- 
calfe V.  Cunard  Steamship  Co.,  147  Mass.  66;  Redigan  v.  Boston  etc.  R.  R.,  155 
Mass.  44;  ante,  p.  520.  A  license  is  a  complete  answer  and  defense  to  a  claim 
of  adverse  possession  set  up  by  the  licensee:  Luce  v.  Carley,  24  Wend.  451; 

35  Am.  Dec.  637;  Blaisdell  v.  Portsmouth  etc.  R.  R.,  51  N.  H.  483;  Omaha 
etc.  Co.  V.  Tabor,  13  Col.  41;  16  Am.  St.  Rep.  185.  It  is,  however,  a  personal 
privilege  to  the  licensee,  and  is  not  assignable:  Dark  v.  Johnston,  55  Pa.  St. 
164;  93  Am.  Dec.  732;  Mendenhall  v.  Klinck,  51  N.  Y.  246;  Fuhr  v.  Dean,  26 
Mo.  116;  69  Am.  Dec.  484;  Coney  Mand  etc.  R.  R.  Co.  v.  Brooklyn  R.  R.  Co., 
£3  Hun,  169;  and  an  assignment  by  a  licensee  terminates  his  right:  Dark 
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V.  Johnston,  65  Pa.  St.  16t;  93  Am.  Dec.  732;  nor  will  a  license  granted  to 
one  pass  to  his  lessee:  Oronendijke  v.  Cramer,  2  Ind.  382;  Coney  Island  etc. 
R,  R.  Co,  V.  Brooklyn  R.  R.  Co.,  63  Hun,  169,  A  license  must  be  exercised 
within  a  reasonable  time,  under  all  the  circumstances,  or  the  licensee  will  lose 
his  right:  i/n/jn  v.  Bingham,  56  Ala.  566;  28  Am.  Rep.  776. 

Revocation  of  Unexecuted  Licenses.  —  An  executory  license  which  has  been 
created  by  parol,  not  yet  acted  upon  by  the  licensee,  or  under  which  he  has 
made  no  great  expenditure  of  time  or  money,  is  always  revocable,  at  the  will 
of  the  licensor:  Huff  v.  McCauley,  53  Pa.  St.  206;  91  Am.  Dec.  203;  Ellsworth 
V.  Southern  etc.  R'y  Co.,  31  Minn.  543;  Druse  v.  Wheeler,  26  Mich.  189.  Thus 
a  parol  license,  given  without  consideration,  to  obstruct  the  flow  of  water  in 
a  stream,  so  as  to  set  it  back  upon  the  mill  machinery  of  another,  may  be  re- 
voked at  any  time  before  it  is  acted  upon:  Williamson  v.  Tingling,  93  Ind. 
42. 

Revocation  by  Death,  Conveyance,  Action  for  Damages,  etc. — An  executory 
license  created  by  parol  is  revoked  by  the  death  of  the  licensor:  Eggleston  v. 
New  York  etc.  R.  R.  Co.,  35  Barb.  162;  Vanderburgh  v.  Van  Bergen,  13  Johns. 
212;  De  Haro  v.  United  States,  5  Wall.  599;  or  by  his  conveyance  of  the  prop- 
erty upon  which  the  license  is  to  be  exercised:  Carter  v.  Harlan,  6  Md.  20; 
Beck  V.  Louisville  etc  R.  R.  Co.,  65  Miss.  172;  Hill  v.  Lord,  48  Me.  83;  Jen- 
Una  V.  Lykes,  19  Fla.  148;  45  Am.  Rep.  19;  Winne  v.  Ulster  County  Savings 
Inst.,  44  Hun,  349.  A  subsequent  conveyance  or  leasing  of  the  premises 
amounts  to  a  revocation  of  a  parol  license,  unless  it  is  coupled  with  an  inter- 
est, or  executed:  Kamphouse  v.  Caffner,  73  111.  453.  So  a  license  to  use  the 
water  of  a  spring  is  revoked  by  a  grant  of  the  land  and  of  the  water  of  the 
spring:  Eckerson  v.  Crippen,  110  N.  Y.  585.  When  one  of  two  adjoining 
owners  grants  permission  to  the  other  to  join  fences  with  him,  each  to  fence 
upon  his  own  land,  the  license  thus  granted  is  a  personal  privilege,  and  a 
sale  of  the  land  by  the  licensor,  without  notice  to  the  purchaser,  revokes  the 
license:  Houx  v.  Seat,  26  Mo.  178;  72  Am.  Dec.  202.  An  executory  parol 
license  to  back  water  upon  the  land  of  the  licensor  is  revoked  by  a  convey- 
ance of  such  overflowed  land:  Carter  v.  Harlan,  6  Md.  20.  A  parol  license 
by  a  grantor  to  the  grantee  of  land  for  the  use  of  a  way  along  the  margin 
thereof,  over  other  land  of  the  grantor,  does  not  create  a  right  in  the  grantee 
which  will  fix  a  servitude  upon  the  adjoining  land  after  it  has  passed  to  a  pur- 
chaser who  has  no  notice  of  the  supposed  right:  Cox  v.  Leviston,  63  N.  H. 
283.  A  parol  license  "  is  revocable,  not  only  at  the  will  of  the  owner  of  the 
property  on  which  it  is  to  be  exercised,  but  by  his  death,  by  alienation  or 
demise  of  the  land  by  him,  and  by  whatever  would  deprive  the  original 
owner  of  the  rigiit  to  do  the  acts  in  question,  or  give  permission  to  others 
to  do  them":  Hodgkina  v.  Farrington,  150  Mass.  19-21;  15  Am.  St.  Rep. 
168.  When  the  owner  of  land,  for  a  valuable  consideration,  orally  licenses 
another  to  cut  off  the  timber  thereon  witliin  a  reasonable  time,  and  subse- 
quently, before  the  license  is  executed,  conveys  the  land  to  a  third  person, 
such  conveyance,  when  made  known  to  the  licensee,  operates  as  a  revoca- 
tion of  the  license,  although  the  grantee  had  notice  of  it:  Drake  v.  Wells, 
11  Allen,  141.  But  when  such  license  has  been  executed  in  part,  while 
the  conveyance  will  revoke  its  further  execution,  yet  it  will  not  deprive 
the  licensee  of  the  right  to  enter  and  remove  the  timber  already  cut  down 
at  the  time  of  the  conveyance:  Jenkins  v.  Lykes,  19  Fla.  148;  45  Am.  Rep. 
19;  Douglas  v.  Shumway,  13  Gray,  498;  Giles  v.  Simonds,  15  Gray,  441;  77 
Am.  Dec.  373;  Cool  v.  Peters  etc  Co.,  87  Ind.  531.  The  commencement  of 
%n  action  for  damages,  by  the  lioensor  against  the  licensee,  for  acts  exercised 
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in  the  execution  of  a  parol  license,  is  a  revocatioa  thereof:  Lockhart  v.  Oeir, 
54  Wis.  133.  Such  license  is  revoked  by  an  appropriation  of  the  land  to  any 
use  inconsistent  with  its  enjoyment:  Simpson  v.  Wright,  21  111.  App.  67.  A 
parol  license  to  a  partnership  to  mine  and  raise  ore  on  the  laud  of  another  is 
revoked  by  a  dissolution  of  the  partnership  before  the  license  is  acted  upon: 
Barksdale  v.  Hairston,  81  Va.  764.  A  verbal  license  to  erect  a  dam  and  fish- 
traps  may  be  revoked  at  any  time  after  they  are  swept  away  by  the  watert 
and  before  they  are  renewed:  Wingard  v.  Tift,  24  Ga.  179.  If  an  aqueduct, 
erected  under  a  parol  license,  has  so  decayed  from  exposure  to  the  water  or 
otherwise  as  to  have  to  be  rebuilt,  to  ba  of  any  value,  the  licensor  may  revoke 
the  license,  and  put  an  end  to  the  rights  of  the  licensee:  Allen  v.  Fiske,  42 
Vt.  462. 

Revocation  of  Executed  License.  —  At  common  law,  a  parol  license  to  be  ex- 
ercised upon  ffhe  land  of  another  creates  an  interest  in  the  land,  is  within  the 
statute  of  frauds,  and  may  by  revoked  be  the  licensor  at  any  time,  no  mat- 
ter whether  or  not  the  licensee  has  exercised  acts  under  the  license,  or  ex- 
pended money  in  reliance  thereon.  In  many  of  the  states  this  rule  prevails, 
while  in  others  the  licensor  is  deemed  to  be  equitably  estopped  from  revok- 
ing the  license,  after  allowing  the  licensee  to  perform  acts  thereunder,  or  to 
make  expenditures  in  reliance  thereon.  These  two  lines  of  cases  cannot  be 
reconciled;  for  one  of  them  holds  that  an  interest  in  land  cannot  be  created 
by  force  of  a  mere  parol  license,  whether  executed  or  not,  while  the  other 
declares  that  where  the  licensee  has  gone  to  expense,  relying  upon  the  license, 
the  licensor  may  be  estopped  from  revoking  it,  and  thus  an  easement  may  be 
created.  The  former  line  of  cases,  it  seems  to  us,  is  founded  upon  olie  bet- 
ter reason.  They  decide  that  a  parol  license  to  do  an  act  on  the  laud  of  the 
licensor,  while  it  justifies  anything  done  by  the  licensee  before  revocation,  is 
revocable,  at  the  option  of  the  licensor,  and  this,  although  the  intention  was 
to  confer  a  continuing  right,  and  money  has  been  expended  by  the  licensee 
upon  the  faith  of  the  license.  Such  license  cannot  be  changed  into  an  equi- 
table right  on  the  ground  of  equitable  estoppel:  Crosdale  v.  Laniyan,  129 
N.  Y.  605;  26  Am.  St.  Rep.  551;  Johiiwn  v.  SkiUman,  29  Minn.  95;  43  Am. 
Rep.  192;  Cronkhite  v.  Cronkhite,  94  N.  Y.  323;  Beck  v.  Louisville  etc.  R.  R. 
Co.,  65  Miss.  172;  St.  Louis  Nat.  Stock  Yards  v.  Wiggins  etc.  Co.,  112  111.  384; 
54  Am.  Rep.  243;  Tanner  v.  Valentine,  75  111.  625;  Collins  Co.  v.  Marcy,  25 
Conn.  239;  WiUon  v.  St.  Paul  etc.  R'y  Co.,  41  Minn.  56;  Wood  v.  Midiigan 
etc.  R.  R.  Co.,  90  Mich.  334.  A  parol  license  to  do  a  certain  act  or  series  of 
acts  on  the  land  of  another  does  not  convey  any  interest  in  the  land,  but 
simply  a  privilege  to  be  exercised  thereon,  and  although  the  statute  of  frauds 
does  not,  strictly  speaking,  apply  to  such  a  license,  it  is  in  all  cases  revo- 
cable, so  far  as  it  remains  unexecuted,  or  so  far  as  any  future  enjoyment  of 
the  easement  is  concerned,  at  the  will  of  the  licensor,  even  when  the  licensee 
has  expended  money  upon  the  land  of  the  licensor  upon  the  faith  of  such 
license:  Houston  v.  Laffee,  46  N.  H.  505;  overruling  many  earlier  New  Hamp- 
shire cases,  and  followed  in  Batckelder  v.  Hihhard,  58  N.  H.  269,  where  it 
was  said:  "  The  more  recent  decisions  of  this  state,  and  the  weight  of  author- 
ity, are  to  the  effect  that  a  mere  license  of  this  character  is  always  revocable 
at  the  will  of  the  licensor,  so  far  as  any  further  enjoyment  of  the  privilege 
is  concerned."  In  Cro'sdale  v.  Lanigan,  129  N.  Y.  604-610,  26  Am.  St.  Rep. 
551,  the  court  said:  "There  has  been  much  contrariety  of  decision  in  the 
courts  of  different  states  and  jurisdictions.  But  the  courts  in  this  state  have 
upheld  with  great  steadiness  the  general  rule  that  a  parol  license  to  do  au 
act  on  the  laud  of  the  licensor,  while  it  justifies  anything  done  by  che  licea* 
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see  before  revocation,  Is,  nevertheleaa,  revocable  at  the  option  of  the  licensor, 
and  this,  although  the  intention  was  to  confer  a  continuing  right,  and  money 
bad  been  expended  by  the  licensee  upon  the  faith  of  the  license.  This  is 
plainly  the  rule  of  the  statute.  It  is  also,  we  believe,  the  rule  required  by 
public  policy.  It  prevents  the  burdening  of  lauds  with  restrictions  founded 
upon  oral  agreements  easily  misunderstood.  It  gives  security  and  certainty 
to  titles,  which  are  most  important  to  be  preserved  against  defects  and  qual- 
ifications not  founded  upon  solemn  instruments.  The  jurisdiction  of  courts 
to  enforce  oral  agreements  for  the  sale  of  land  is  clearly  defined  and  well 
■understood,  and  is  indisputable;  but  to  change  what  connnenced  in  a  license 
into  an  irrevocable  right,  on  the  ground  of  equitable  estoppel,  is  another  and 
quite  different  matter.  It  is  far  better,  we  think,  that  the  law  requiring 
interests  in  land  to  be  evidenced  by  deed  should  be  observed,  than  to  leave 
it  to  the  chancellor  to  construe  an  executed  license  as  a  grant,  depending 
upon  what,  in  his  view,  may  be  equity  in  the  special  case."  A  parol  license 
to  do  an  act  upon  the  land  of  another  which  may  affect  the  owner  in  the  ex- 
clusive use  of  his  property  creates  an  interest  in  the  land,  is  within  the  stat- 
ute of  frauds,  and  revocable  at  the  will  of  the  licensor:  HoutjlUaling  v. 
Hou'jhtaling,  5  Barb.  379. 

Examples.  —  In  those  jurisdictions  where  the  above  rule  prevails,  a  parol 
license  to  a  railroad  company  to  enter  upon  land  and  construct  its  road  is 
revocahle  at  the  will  of  tlie  land-owner:  Wood  v.  Michigan  etc.  B.  B.  Co.,  90 
Mich.  3.34.  The  owner  of  land  across  which  a  drain  is  maintained  by  virtue 
t>f  a  mere  parol  license  may  revoke  the  license,  and  proceed  to  use  his  land 
as  though  the  draiu  were  not  there,  without  giving  notice  to  the  licensee: 
Wilson  V.  St.  Paul  etc.  R'y  Co.,  41  Minn.  56.  The  right  to  flood  the  land  of 
another,  either  by  the  drippings  from  the  roof  of  a  building  or  otherwise,  is 
an  interest  in  the  land,  and  a  verbal  license  giving  such  right  is  within  the 
statute  of  frauds,  and  may  be  revoked  at  any  time:  Tanner  v.  Voleutine,  75 
111.  624.  So  a  parol  license  to  erect  upon  the  land  of  another  an  addition 
of  a  substantial  kind  to  a  building  is  a  grant  of  an  interest  in  land  within 
the  statute  of  frauds,  and  revocable  at  the  will  of  the  licensor,  though  ex- 
penditures have  been  made  by  the  licensee:  Collins  Co.  v.  Marci/,  25  Conn. 
238.  A  mere  parol  license  to  construct  a  railway  track  over  the  land  of 
another  is  within  the  statute  of  frauds,  as  creating  an  interest  in  land  by 
parol,  and  it  cannot  be  enforced  in  equity  even  after  large  expenditures  of 
money  made  on  the  faith  of  it.  Hence  when  a  party,  under  a  mere  verbal 
license,  enters  upon  the  land  of  another,  and  constructs  a  railway  track  over 
it  without  objection  on  the  part  of  the  owner  of  the  land,  but  without  any 
agreement  for  compensation  or  as  to  the  duration  of  the  easement,  the  land- 
owner will  not  be  estopped  in  equity  from  revoking  the  license,  even  after 
money  has  been  expended  in  building  the  road.  The  licensee  cannot  claim 
that  he  has  been  misled  or  deceived  by  the  licensor,  as  he  must  have  known 
that  such  license  was  revocable:  St.  Louis  Nat.  Stock  Yards  v.  Wiggins  Ferry 
Co.,  112  111.  384;  54  Am.  Rep.  243.  So  a  parol  agreement  to  allow  one  rail- 
way company  to  extend  its  track  on  the  right  of  way  of  another  company, 
for  tlie  purpose  of  making  a  connection,  is  a  mere  license,  revocable  at  the 
will  of  the  licensor,  and  cannot  operate  as  an  estoppel,  although  the  licensee 
has  entered  and  made  valuable  improvements:  Richmoml  etc.  R.  R.  Co.  v. 
Durham  etc.  R.  R.  Co.,  104  N.  C.  658.  A  verbal  license  to  enter  upon  land 
for  t/he  purpose  of  constructing  a  railroad  track,  not  coupled  with  an  interest 
in  the  land,  may  be  revoked  at  will  by  the  party  granting  it.  A  right  to 
come  upon  the  property  of  another  and  remain  there  an  indefinite  time  can 
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b«  granted  only  by  deed;  and  when  the  license  is  by  parol,  it  may  be  revoked 
at  any  time,  even  if  money  is  paid  for  it,  and  expense  incurred  in  erecting 
buildings  or  other  permanent  improvements  on  the  premises:  Hetfield  v. 
Central  R.  R.  Co.,  29  N.  J.  L.  571.  A  parol  license  to  enter  Euid  work  a  mine 
on  the  land  of  another  is  a  protection  against  trespass  for  acts  done  under  it 
before  revocation,  but  it  is  revocable  at  the  will  of  the  licensor,  as  it  creates 
an  interest  in  land  within  the  meaning  of  the  statute  of  frauds:  De/^loge  v. 
Pearce,  38  Mo.  588;  Kamphome  v.  Oaffner,  73  111.  45.3;  Wheekr  v.  West,  71 
Cal.  126.  A  parol  license  to  pass  over  the  land  of  another  is  revocable  at  the 
will  of  the  party  giving  it:  Kimball  v.  Yates,  14  111.  464;  Parish  v.  Kaspare, 
109  Ind.  586;  Maenner  v.  Carroll,  46  Md.  193;  Marston  v.  Gale,  24  N.  H. 
176.  Such  license  may  be  revoked  although  a  money  consideration  has  been 
paid  for  it:  Duinneen  v.  Rich,  22  Wis.  524  (*550);  and  it  may  be  revoked  by 
patting  the  land  to  any  use  inconsistent  with  the  enjoyment  of  the  license: 
Simpson  v.  Wright,  21  111.  App.  67.  A  verbal  license  by  the  owner  of  land 
to  erect  thereon  a  dam  which  shall  flood  it  is  revocable  at  the  pleasure  of 
•uch  owner  or  his  grantee:  Brown  v.  Woodworth,  5  Barb.  550;  Steven-^  v. 
Stevens,  11  Met.  251;  45  Am.  Dec.  203;  Clute  v.  Carr,  20  Wis.  559  (*531); 
91  Am.  Dec.  442.  Such  license,  whether  voluntary  or  supported  by  a  valu- 
able consideration,  may  be  revoked  by  the  owner  without  incurring  liability 
in  damages,  after  notice  given  and  reasonable  opportunity  to  remove  im- 
provements erected  thereunder:  Kirett  v.  McKeithan,  90  N.  0.  106.  Verbal 
license  to  dig  a  ditch  upon  the  land  of  another  for  the  purpose  of  drainage 
is  revocable  at  the  will  of  the  licensor:  Hitchens  v.  Shaller,  32  Mich.  496; 
Totel  V.  Bonnefoy,  23  111.  App.  55;  123  111.  653;  5  Am.  St.  Rep.  570;  Stod- 
dard V.  Filgin,  21  111.  App.  560.  So  a  parol  license  given  by  a  land-owner 
to  lay  an  aqueduct  through  his  land  may  be  revoked  at  will,  and  a  court 
of  equity  will  not  interfere  to  aid  the  licensee  in  the  assertion  of  his  right: 
Owen  y.  Field,  12  Allen,  457;  Allen  v.  Fiske,  42  Vt.  462.  So  a  parol  agree- 
ment  for  the  use  of  the  water  of  a  spring  on  the  land  of  another  is  a  mere 
license,  revocable  at  the  pleasure  of  the  person  granting  it,  or  of  his  heirs 
or  grantees:  Cronkhite  v.  Cronkhiie,  94  N.  Y.  323;  Taylor  v.  Qerrish,  59 
N.  H.  569. 

License,  when  Irrevocable  —  Equitable  Entoppel.  —  On  the  other  band,  qnite  a 
respectable  number  of  cases  directly  oppose  the  doctrine  hereinbefore  stated. 
They  are  based  on  the  ground  of  equitable  estoppel,  and  maintain  that 
when  the  licensee  has  entered  under  a  parol  license,  and  expended  large 
sums  of  money  or  made  valuable  improvements,  relying  upon  the  con- 
tinuance of  his  license,  the  licensor  will  not  be  allowed  to  revoke  the 
license  at  will,  because  this  would  work  a  fraud  on  the  licensee.  These 
cases  determine,  in  effect,  that  the  license,  so  acted  upon  by  the  licensee, 
creates  an  interest  in  the  land  amounting  to  a  grant  of  a  right  or  easement 
which  the  licensor  cannot  in  equity  revoke,  or,  as  some  cases  hold,  cannot 
revoke  until  he  has  made  due  compensation  to  the  licensee  for  his  expendi- 
tures incurred  in  reliance  upon  the  continuance  of  the  license.  In  other 
words,  a  parol  license  to  use  the  land  of  another  is  not  revocable  at  the 
pleasure  of  the  licensor  when  it  ia  given  upon  a  valuable  consideration,  or 
money  has  been  expended  on  the  faith  that  it  is  to  be  perpetual  or  continu- 
ous. It  is  then  irrevocable  altogether,  or  cannot  be  revoked  without  re- 
muneration, the  reason  being,  that  to  permit  a  revocation  without  placing 
the  other  party  in  sto^M^MO,  would  be  fraudulent  and  unconscionable;  and  when 
the  license  has  been  so  far  executed  th.it  its  revocatiou  would  work  a  fraud, 
actual  or  ci<nstructive,  upon  the  licensee,  equity  will  restrain  such  revoca- 
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tion,  althonojh  its  continuance  results  in  an  easement  npon  the  lands  of  the 
licensor  in  favor  of  the  licensee:  Curtis  ▼.  La  Grande  etc.  Co.,  20  Or.  34; 
Gibson  V.  St.  Louis  ArjricnUural  etc.  Assn,  33  Mo.  App.  165;  Schcol  District  r. 
Lindsay,  47  Mo.  App.  134;  Nowlin  v.  Whipple,  120  Ind.  596;  Morton  Breroing 
Co.  ▼.  Morton,  47  N.  J.  Eq.  158;  Saucer  v.  Keller,  129  Ind.  475;  Pierce  r. 
Cleland,  133  Pa.  St.  189;  Southwestern  R.  R.  ▼.  Mitchell,  69  (hi.  114;  Harrison 
T.  Boring,  44  Tex.  255;  Clark  v.  Glidden,  60  Vt.  702;  United  States  t.  Bam- 
more  etc.  Co.,  1  Hughes  C.  C.  138;  Baker  v.  Chicago  etc  R.  R.  Co.,  57  Mo. 
265;  Lane  v.  Miller,  27  Ind.  534;  MUler  v.  State,  39  Ind.  267;  Snowden  ▼. 
WUas,  19  Ind.  10;  81  Am.  Dec.  370;  Messick  v.  Midland  R'y  Co.,  128  Ind.  81; 
Campbell  v.  IndinnapoUs  etc.  R.  R.  Co.,  110  Ind.  490.  A  parol  license  to  one 
to  enjoy  a  permanent  privilege  npon  the  land  of  another  is  an  interest  in  the 
land,  and  within  the  statute  of  frauds;  but  if  the  licensee,  in  pursuance  of 
the  license,  proceeds  to  make  large  investments,  equity  will  decree  specific 
performance  of  the  license,  on  the  ground  that  part  performance  has  taken  it 
out  of  the  operation  of  the  statute  of  frands,  and  that  the  licensor  is  equi- 
tably estopped  from  revoking  it:  Cook  v.  Pridgen,  45  Ga.  331;  12  Am.  Rep. 
682;  Rawson  v.  Bell,  46  Ga.  19. 

lUustrationa.  —  A  parol  license  to  lay  an  aqueduct  to  a  spring  of  water  on 
the  land  of  another  is  irrevocable  during  the  existence  of  the  aqueduct,  and 
a  court  of  equity,  on  the  ground  of  equitable  estoppel,  will  protect  the 
licensee  in  the  use  of  the  aqnednct,  and  will  grant  an  injunction  restraining 
the  owner  of  the  spring  fron^interfering  with  the  aqueduct  until  its  decay, 
for  a  revocation  of  the  license  would  operate  as  a  fraud:  Clark  v,  Glidden, 
60  Vt.  702.  A  license  to  throw  waste  from  a  mill  into  a  stream  flowing 
through  the  land  of  the  licensor,  such  license  being  obtained  under  an  exe- 
cuted verbal  contract  founded  upon  a  sufficient  consideration,  is  irrevocable 
by  the  licensor  or  those  claiming  nnder  him:  Tlwmpson  v.  McElamey,  82 
Pa.  St.  174.  A  parol  license  to  float  spars  down  a  private  stream,  obtained 
for  a  valuable  consideration,  cannot  be  revoked  by  the  grantor  when  the 
licensee,  having  acted  upon  it,  would  be  injured  by  the  revocation.  In  such 
case  the  doctrine  of  estoppel  in  pais  applies:  Rhodes  v.  Otis,  33  Ala.  578;  73 
Am.  Dec.  439.  When  a  railroad  company,  under  parol  license  from  the 
owner  of  laud,  takes  possession  of  the  ground  necessary  for  a  right  of  way, 
and  expends  money  in  the  construction  and  maintenance  of  its  line  of  road 
thereon,  the  license  cannot  be  thereafter  revoked:  Campbell  v.  Indianapolis 
ttc  R.  R.  Co.,  110  Ind.  490;  Messick  v.  Midland  R'y  Co.,  128  Ind.  81;  Har- 
low  V.  Marquette  etc  R.  R.  Co.,  41  Mich.  336.  A  parol  license,  granted  for 
a  valuable  consideration,  to  erect  a  mill-dam,  by  which  the  lands  of  the  grantor 
are  overflowed,  when  executed,  or  when  money  has  been  expended  on  the 
faith  of  it,  is  irrevocable  without  remuneration  on  equitable  principles:  SotUh- 
vxsternR.  R.  v.  Mitchell,  69  Ga.  114;  Olmstead  y.  AbboU,  61  Vt.  281;  Lacy 
V.  Arneit,  33  Pa.  St.  169.  So  a  verbal  license  to  erect  a  darn  upon  another's 
land,  or  to  convey  water  from  a  stream  running  through  the  land  of  another 
for  the  purpose  of  erecting  and  conducting  a  null,  is  irrevocable,  after  the 
party  to  whom  the  license  is  given  has  executed  ic  by  erecting  the  mill,  or 
otherwise  expended  his  money  upon  the  faith  of  the  license:  Lee  v,  McLeod, 
12  Nev.  280.  A  parol  license  to  build  a  dam  and  lay  pipes  for  the  purpose 
of  diverting  water  is,  when  executed,  irrevocable,  so  long  as  the  dam  and 
pipes  remain  for  the  purpose  for  which  they  were  constructed  at  the  pomt 
of  diversion  orally  agreed  upon:  Curtis  v.  La  Grande  etc  Co.,  20  Or.  •%.  A 
verbal  license  to  enter  the  land  of  another,  and  put  a  tile  ditch  thereon,  is 
irrevocable  after  the  licensee  has  expended  money  and  labor  on  the  faith  of 
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the  license:  Saurer  v.  Keller,  129  Iiid.  475.  So  a  license  to  construct  and 
maintain  a  ditch  on  the  land  of  another  for  the  purpose  of  draining  the  land 
of  the  licensee  is  irrevocable  after  it  is  acted  upon,  although  it  rests  wholly 
in  parol,  and  though  unforeseen  injuries  result  to  the  licensor  and  his  grantee 
from  the  construction  and  use  of  such  drain:  Hodgson  v.  Jeffries,  52  lud.  334; 
and  the  licensor  may  be  held  liable  in  damages  for  digging  up  the  drain  on 
his  land,  and  thus  terminating  the  license:  Ferguson  v,  Spencer,  127  Ind.  66. 
When  a  party  has  erected  and  maintained  gates  at  his  own  expense  upon  the 
faith  of  a  parol  agreement  that  he  is  to  have  a  perpetual  easement  to  pass 
over  the  land  of  another,  and  the  agreement  has  been  acted  upon  and  fully 
acquiesced  in  by  the  parties  for  thirty  years  or  more,  the  license  is  irrevoca- 
ble: Nowlin  V.  Whipple,  120  Ind.  596.  So  a  parol  grant  of  a  right  of  way, 
based  upon  a  valuable  consideration,  and  followed  by  the  use  of  the  way  for 
sixteen  years  without  objection,  cannot  be  revoked:  Nowlin  v.  Whipple,  79 
Ind.  481.  A  parol  sale  of  personal  property,  as  a  house  not  annexed  to 
land,  by  the  owner  of  real  estate,  which  can  only  be  removed  by  entry 
thereon,  is  a  license  to  enter  upon  the  land  for  the  purpose  of  removing  the 
personal  property  purchased,  and  such  license  is  irrevocable:  Rogers  v.  Cox, 
96  Ind.  157;  49  Am.  Rep.  152.  When  one  owner  gives  verbal  permission 
to  an  adjoining  owner  to  attach  a  brick  building  in  the  course  of  erection  to 
the  house  wall  of  the  former,  the  license  is  revocable  at  any  time  before  it 
is  acted  upon;  yet  after  its  execution,  by  the  expenditure  of  money  in  the 
erection  of  the  new  building,  as  induced  by  the  permission,  the  license  is  irrevo- 
cable, on  the  ground  of  equitable  estoppel:  Russell  v.  Hubbard,  59  111.  335. 

License  as  Extinguishment  of  Easement.  —  A  license  resting  in  parol  to  do 
that  upon  the  licensee's  own  land  which  prevents  the  further  enjoyment  by 
the  licensor  of  an  easement  in  the  land,  when  executed,  is  irrevocable,  and 
the  effect  is  to  extinguish  the  easement;  for  it  is  a  well-established  rule  of 
law  that  an  easement  may  be  extinguished,  renounced,  or  modified  by  a 
parol  license  granted  by  the  owner  of  the  dominant  tenement  and  executed 
by  the  owner  of  the  servient  tenement:  Boston  etc.  R.  R.  Co.  v.  Doherty,  154 
Maas.  314;  Moi»^  v.  Copelayid,  2  Gray,  302;  Curtis  v.  Noonan,  10  Allen,  406. 
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Contempts  —  Counskl  Fees  as  Punishment.  —  Payment  of  counsel  fees 
cannot  be  imposed  upon  a  party  as  punishment  for  his  contempt  of  court. 

Contempts  —  Void  Judgment.  —  A  judgment  requiring  a  party  found  guilty 
of  contempt  of  court  to  pay  costs  and  a  counsel  fee,  and  to  await  fur- 
ther punishment  in  the  pleasure  of  the  court,  is  void. 

Contempts.  —  Pinishment  fob  Contempt  of  Court  cannot  be  broken  up 
into  portions.  The  judgment  inflicting  it  muat  be  entire  and  tioal  for 
the  particular  contempt. 

John  W,  Taylor,  for  the  appellant. 

Joseph  D.  Bedle,  for  the  respondent. 

Reed,  J.     O'Rourke  had  been  enjoined  by  the  court  of  chan- 
cery from  blasting  rocks  by  the  use  of  explosives  in  such 
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manner  as  to  throw  stones  or  dirt  on  the  land  of  Cleveland. 
A  petition  was  filed  in  behalf  of  Cleveland,  charging  0"Rourke 
with  violating  this  injunction.  Upon  the  hearing,  on  the  re- 
turn of  this  petition,  it  was  decreed  that  O'Rourke  had  been 
guilty  of  violating  the  decree  of  the  court,  and  he  was  ad- 
judged in  contempt.  It  was  decreed  that  he  pay  the  costs  of 
the  complainant  in  the  contempt  proceeding,  also  a  counsel 
fee  of  $250,  and  that  sentence,  by  way  of  fine  or  imprisonment, 
be  suspended  until  the  further  order  of  the  court,  and  that 
said  O'Rourke  appear  before  this  court,  when  required,  for 
such  further  order  and  sentence. 

We  concur  in  the  view  of  the  vice-chancellor,  that  there  was 
a  violation  of  tie  decree  of  the  court  of  chancery,  and  that  the 
appellant  was  properly  adjudged  to  be  in  contempt.  But  we 
are  of  the  opinion  that  the  order  thereupon  made  cannot 
stand.  In  the  first  place,  we  can  find  no  authority  in  this 
state  for  the  imposition  of  counsel  fees  upon  a  person  ad- 
judged to  be  in  contempt.  Chancellor  Haines,  in  Magennis  v. 
ParJchurst,  4  N.  J.  Eq.  433,  ruled  that  even  costs  in  a  proceed- 
ing for  violating  an  injunction  should  not,  as  a  general  rule,  be 
allowed  to  a  defendant  who  successfully  purged  his  contempt, 
because  the  proceeding  was  criminal  in  its  nature.  In  the 
only  case  cited  by  the  chancellor  in  support  of  this  conclu- 
sion, namely,  Rex  v.  Plunket,  Burr.  1329,  the  court,  while  de- 
claring it  to  be  contrary  to  their  general  practice,  yet,  in  that 
instance,  gave  costs.  And  in  McDermott  v.  State,  10  N.  J.  L. 
63,  costs  were  awarded  to  a  defendant  under  similar  circum- 
stances; and  the  award  of  costs,  at  the  discretion  of  the  court, 
is  the  settled  practice,  in  courts  of  equity,  in  contempt  pro- 
ceedings: Bowden  v.  Russell^  36  L.  T.,  N.  S.,  177;  Vernon  t. 
Vernon,  4  L.  J.  Ch.  118. 

But  I  find  no  case  in  which  counsel  fees  have  been  awarded 
to  a  successful  litigant  in  contempt  proceedings,  aside  fcom 
two  cases  in  the  courts  in  the  state  of  New  York,  and  one  case 
in  the  federal  court  of  the  northern  district  of  New  York.  In 
the  state  of  New  York,  however,  counsel  fees  are  awarded 
under  a  statute  which  permits  the  court  to  impose  upon  a  de- 
fendant in  contempt  the  costs  and  expenses  in  contempt  pro- 
ceedings. A  counsel  fee,  while  held  not  to  be  a  part  of  the 
costs,  is  held  to  be  embraced  within  the  term  ''expenses": 
Davis  V.  Stnrtevant,  4  Duer,  148;  Clark  v.  Barnes,  76  N.  Y.  301; 
32  Am.  Rep.  306.  The  federal  case,  obviously  following  the 
practice  of  the  state  courts,  is  Doubleday  v.  Sherman,  8  Blatchf. 
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45.  The  power  to  award  a  counsel  fee  is  purely  statutory. 
No  legislative  authority  in  this  state  can  be  discovered  which 
permits  it  -in  this  class  of  proceedings.  The  chancery  act 
(Rev.,  p.  125,  sec.  113)  confers  power  upon  the  chancellor  to 
allow  a  counsel  fee,  instead  of  a  retaining  fee,  to  be  included 
in  the  bill  of  costs.  But  this  section  is  inapplicable  to  the 
present  proceedings,  —  1.  Because  the  section  mentioned,  as 
amended  (Rev.,  p.  127,  sec.  122),  can  apply  only  to  decrees 
for  the  payment  of  money;  and  2.  Because  no  retaining  fee 
could  have  been  taxed  in  a  contempt  proceeding,  and  so  there 
would  exist  nothing  for  which  a  counsel  fee  could  be  substi- 
tuted. 

We  think  that  the  order  is  irregular  in  another  particular. 
The  order  was  to  pay  costs  and  counsel  fees,  but  the  defend- 
ant was  left  in  suspense  as  to  whether  any  further  punish- 
ment was  to  be  inflicted,  and  he  was  decreed  to  hold  himself 
in  readiness  to  appear,  upon  order,  for  such  order  and  sentence 
as  might  seem  meet  to  the  court.  I  do  not  think  that  a  pun- 
ishment for  a  contempt  can  be  broken  up  into  portions.  If 
the  court  undertakes  to  adjudge  a  punishment  at  all,  the 
judgment  must  be  entire  and  final  for  the  particular  con- 
tempt. 

Nor  does  it  seem  conformable  to  the  provisions  of  section 
103  of  the  chancery  act,  that  a  party  who  has  been  adjudged 
to  be  in  contempt  shall  be  permitted,  by  future  conduct,  to 
evade  the  payment  of  the  fine  mentioned  in  that  section. 

The  decree  is  reversed.      

Contempt.  —  Convictions  fob  Contempt,  when  Void:  See  note  to  Ex 
parte  Stemes,  11  Am.  St.  Rep.  256;  see  also  note  to  Morrill  v.  Morrill,  23 
Am.  St.  Rep.  109.  When  a  «nperior  court  imposes  a  fine  apon  an  attorney 
for  contempt,  and  futthe  order;  that  he  purge  himself  of  the  contempt,  and 
after  the  fine  is  paid  lu  kes  a  other  order,  suspending  the  attorney  from 
practice  in  said  court  until  ne  uas  purged  himself  of  the  contempt  by  apolo- 
gizing, the  supreme  court  can,  by  a  writ  of  mandamus,  compel  said  court  to 
vacate  and  se  aside  its  order  of  suspension.  The  latter  part  of  the  first  or- 
der, if  it  required  more  than  the  payment  of  the  fine,  required  more  than 
the  court  had  a  right  to  order,  and  waw  absolutely  void,  and  could  furnish 
no  foundation  for  the  proceedings  which  led  to  the  second  order,  which  was 
therefore  absolutely  void  as  an  entirety:  State  T.  Sachs,  2  Wash.  373;  26 
Am.  St.  Rep.  857. 

An.  St.  Bkf.,  Vou  XXXJL— 4S 
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Jones  v.  Erie  and  Wyoming  Valley  R.  R  Ca 

[161  Pennsylvania  State,  30.] 

Staekts  —  Occupation  of,  by  Railroad  —  New  Sebvitudb.  —  When  tha 
state  anthorizes  the  construction  of  a  railroad  upon  a  line  which  makes 
it  necessary  to  cross  one  or  more  public  highways  or  streets,  the  grant  is 
subject  to  two  limitations,  — one  in  favor  of  the  public  for  the  preserva- 
tion of  the  way;  the  other  in  favor  of  the  land-owner,  requiring  no  ad- 
ditional servitude  to  be  imposed  upon  the  land  covered  by  the  public 
easement  without  compensation. 

Streets  —  Occupation  by  Railroad  —  Additional  Servitudb.  —  The  au- 
thorized construction  of  a  railroad  upon  a  public  street,  which  injuri- 
ously a£fect8  the  adjacent  owner  by  interfering  with  the  access  to  or 
drainage  from  his  property,  or  the  exclusion  of  light  and  air  therefrom, 
imposes  an  additional  servitude  for  which  he  may  recover  damages. 

Streets  —  Occupation  of,  by  Railroad  —  Additional  Servitude  —  Dam- 
ages. —  When  a  railroad  company  owns  the  diagonal  corners  on  public 
streets,  and  is  authorized  by  the  city  to  connect  them  by  an  overhead 
bridge,  which  the  company  places  on  abutments  twenty-three  feet  high, 
built  upon  its  own  land,  the  adjoining  owner  upon  one  of  the  remaining 
corners  is  entitled  to  recover  damages  for  any  additional  servitude  thus 
imposed  upon  his  property,  as  for  the  exclusion  of  light  and  air  there- 
from, but  he  is  not  entitled  to  recover  on  the  ground  that  his  property 
is  diminished  in  value  by  the  use  to  which  the  railroad  company  puts 
its  property;  nor  is  he  entitled  to  recover  for  the  mere  exposure  of  his 
property  to  the  noise,  smoke,  dust,  and  danger  from  his  horses  or  those 
of  his  visitors  becoming  frightened  by  moving  trains. 

Streets  —  Occupation  of,  by  Railroad.  —  Expert  Evidence  is  not  neces- 
sary to  determine  the  value  of  city  property  as  afifected  by  the  occupa- 
tion of  a  street  by  a  railroad.  All  persons  familiar  with  the  property, 
wh»  have  formed  an  opinion,  are  competent  to  testify  as  to  its  value. 

Streets  —  Occupation  of,  by  Railroad  —  Additional  Servitude.— 
Mere  exposure  to  danger  of  horses  being  frightened  by  passing  trains 
twenty-three  feet  above  the  surface  of  the  street  is  not  an  obstruction  to 
access  to  adjoining  property,  nor  the  imposition  of  a  new  servitude  for 
which  the  adjoining  owner  is  entitled  to  recover. 
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Streets  —  Occppation  or,  by  Railroad  —  Additional  SEKvmrDE.  — The 
mere  proximity  of  a  railroad  in  the  street  may  render  adjoining  dwell- 
ing-houses less  desirable  without  imposing  any  liability  on  the  railroad 
company  for  the  loss  sustained  by  their  owners.  Such  proximity  of  the 
road,  so  that  the  noise  of  passing  trains  can  be  heard,  or  the  dust  and 
smoke  therefrom  be  noticeable,  imposes  no  additional  servitude. 

Servititdes  —  Use  of  Property.  —  The  nse  to  which  a  railroad  company 
puts  its  city  property  by  building  abutments  thereon  imposes  no  addi- 
tional  servitude  on  the  property  of  an  adjoining  owner,  although  it  may 
diminish  its  market  value. 

Everett  Warren  and  Edward  N.  Willard,  for  the  appellant. 

8.  P.  Price  and  H.  M.  Hannah,  for  the  appellee. 

Williams,  J.  This  appeal  presents  several  important  ques- 
tions. One  of  these  does  not  seem  to  have  arisen  heretofore 
in  this  state.  In  New  York,  and  some  other  of  our  sister 
states,  it  has  been  considered  and  decided;  but  these  decisions 
are  influenced  by  the  legislation  peculiar  to  the  jurisdiction  in 
which  they  have  been  made,  and  are  not  as  helpful  as  under 
other  circumstances  they  might  be.  In  the  case  now  before 
us  we  have  the  following  facts:  The  plaintifl',  Jones,  is  the 
owner  of  a  piece  of  land  lying  in  the  northeast  corner  made 
by  the  crossing  at  right  angles  of  Washington  Avenue  and 
New  Street,  in  the  city  of  Scranton.  His  front  upon  Washing- 
ton Avenue  isiixty-three  feet,  and  upon  New  Street  ninety-five 
feet.  In  the  corner  standing  back  a  few  feet  from  the  streets 
he  has  a  double  dwelling-house,  and  he  has  one  or  more 
dwelling-houses  farther  out  New  Street.  .  The  southeast  cor- 
ner, which  is  directly  across  Washington  Avenue  from  the 
plaintiflF's  double  house,  is  owned  by  the  defendant  company, 
as  is  the  northwest  corner,  which  is  directly  across  New  Street. 
On  each  of  these  corners  it  has  erected  a  substantial  stone 
abutment  about  twenty  feet  high,  upon  which  it  supports  an 
iron  bridge  eighteen  feet  wide,  that  spans  the  intersection  of 
the  streets  below  in  a  diagonal  direction.  This  bridge  is  an 
overhead  crossing  for  the  defendant's  line  of  railroad,  and  the 
tracks  upon  it  are  about  twenty-three  feet  above  the  surface 
of  the  streets  below.  The  center  of  the  bridge  is  about  twenty- 
seven  feet  from  the  corner  of  plaintiff's  lot,  and  about  forty 
feet  from  the  nearest  corner  of  his  double  dwelling-house.  The 
right  of  way  of  the  railroad  company,  as  the  law  would  define 
it,  would  reach  over  upon  the  corner  of  the  lot  about  three  feet 
and  overhang  a  triangular  piece  of  ground  beyond  the  street 
lines  having  that  depth  at  the  corner.     The  defendant  has, 
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however,  released  its  right  to  this  corner,  and  defined  the  ex- 
tent of  its  right  of  way  so  as  to  exclude  therefrom  any  portion 
of  the  plaintiff's  land  outside  the  streets  over  which  its  bridge 
is  suspended.  The  situation  of  the  plaintiff's  land  and  double 
dwelling-house,  of  the  defendant's  abutments,  bridge,  and 
right  of  way  as  now  defined,  and  of  the  streets,  is  shown  by 
the  following  diagram:  — 
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After  the  overhead  crossing  was  completed  and  occupied  by 
the  defendant,  this  suit  was  brought  to  recover  consequential 
damages,  which  he  alleges  he  has  sustained  by  reason  of  the 
construction  and  use  of  it.  The  defendant  denies  the  right  to 
a  recovery,  alleging,  first,  that  it  has  taken,  injured,  or  de- 
stroyed no  portion  of  the  plaintiff's  property  in  the  construc- 
tion of  its  crossing;  and  next,  that  it  has  a  clear  legal  right 
to  operate  its  line  of  road  in  the  manner  contemplated  by  its 
charter,  and  commonly  employed  by  railroad  companies  with- 
out liability  therefor. 

The  first  of  these  positions  makes  it  necessary  to  inquire 
into  the  nature  and  extent  of  the  title  which  the  defendant 
acquired  in  these  public  streets  by  virtue  of  its  charter,  and 
tiie  consent  of  the  city  of  Scranton  to  construct  an  overhead 
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crossing  at  this  point.  It  is  well  understood  that  when  the 
gtate  enters  upon  the  land  of  a  private  owner  by  virtue  of  its 
right  of  eminent  domain  for  the  purpose  of  laying  out  a  pub- 
lic highway,  it  acquires  an  easement  in  and  upon  the  land  so 
•entered  for  the  purpose  of  public  travel.  The  injury,  if  any, 
which  the  owner  suffers  is  estimated  in  damages,  and  compen- 
sation is  made  him.  The  highway  so  opened  passes  under 
the  care  of  the  municipal  division  of  the  state  in  which  it  is 
located.  The  fee  remains  in  the  former  owner,  but  is  bound 
by  the  servitude  which  the  entry  by  the  commonwealth  im- 
posed, so  that  the  owner  cannot  interfere  with  the  free  use  by 
the  public  of  the  land  appropriated  to  the  highway;  nor  can 
he  assert  his  title  to,  or  exercise  any  control  over,  such  land 
in  hostility  to  the  public  use  or  easement.  The  title  to  the 
highway  is  in  the  commonwealth,  as  the  representative  of  that 
portion  of  her  citizens  interested  in  its  use.  Tlie  duty  to 
maintain  it  and  to  protect  the  public  in  its  use  rests  on  the 
municipality.  The  public  easement  is  broad  enough  to  in- 
clude the  various  modes  of  travel  in  common  use,  and  to 
admit  such  new  and  improved  modes  as  the  public  may 
adopt,  subject  only  to  this  necessary  limitation,  that  the  new 
modes  adopted  must  not  be  destructive  of  or  inconsistent  with 
the  use  of  the  highway  for  the  purposes  and  in  the  manner 
for  which  it  was  intended,  nor  with  the  municipal  control 
over  it. 

Now,  when  the  commonwealth  authorizes  the  construction 
of  a  railroad  upon  a  line  which  makes  it  necessary  to  cross 
one  or  more  public  highways,  it  authorizes  its  grantee,  by  a 
necessary  implication,  to  enter  and  use  such  highways  for 
such  purpose.  This  grant  is,  however,  subject  to  two  limita- 
tions,—  one  in  favor  of  the  public,  as  already  stated,  for  the 
preservation  of  the  way;  the  other  in  favor  of  the  owner,  which 
requires  that  no  additional  servitude  shall  be  imposed  upon 
the  land  covered  by  the  public  easement.  If  the  first  limita- 
tion be  violated  so  that  tiie  way  is  lost  to  the  public,  another 
must  be  provided  to  take  its  place.  If  the>  second  be  violated 
60  that  the  owner  is  subjected  to  new  and  additional  burdens, 
he  is  entitled  to  compensation  for  the  injury  actually  sus- 
tained. It  follows  that  the  railroad  company  desiring  to 
•cross  the  streets  of  a  city  must  apply  to  the  city  for  leave,  and 
for  the  conditions  deemed  necessary  to  secure  the  public  con- 
venience and  safety.  This  being  done,  the  railroad  company 
may  lawfully  enter  upon  and  cross  a  public  highway  without 
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liability,  bo  long  as  it  complies  with  the  terms  imposed  by  the 
municipality,  and  keeps  within  the  limits  already  stated: 
Struthers  v.  Dunkirk  etc.  R*y  Co.,  87  Pa.  St.  282;  Snyder  v. 
Pennsylvania  R.  R,  Co.,  55  Pa.  St.  340;  Cleveland  etc.  R.  R.  Co. 
V.  Speer,  56  Pa.  St.  325;  94  Am.  Dec.  84.  If  it  exceeds  these 
limits,  and  imposes  a  new  servitude  on  the  land  occupied  by 
the  public  easement,  the  owner  is  entitled  to  compensation, 
and  under  some  circumstances  may  recover  the  land  itself. 
In  Phillips  V.  Dunkirk  etc.  R.  R.  Co.,  78  Pa.  St.  177,  the  track 
of  the  railroad  had  been  located  upon  a  public  road,  and  occu- 
pied it  longitudinally  for  some  considerable  distance 

The  easement  of  the  public  for  purposes  of  travel  was  thus 
rendered  useless,  and  the  way  abandoned  in  consequence.  A 
new  road  was  built  by  the  railroad  company  to  take  its  place, 
which  was  accepted  and  used  by  the  public,  and  the  occupancy 
of  the  highway  was  thus  settled  for,  so  far  as  the  public  was 
concerned.  After  this  was  done,  the  owner  of  a  farm  lying 
along  one  side  of  the  road  so  abandoned  to  the  railroad  com- 
pany brought  an  action  of  ejectment  against  the  company  to 
recover  a  strip  of  land  representing  one  half  of  the  land  cov- 
ered by  the  highway  as  it  was  opened  and  traveled  before  the 
railroad  took  possession  of  it.  He  was  allowed  to  recover. 
He  owned  to  the  center  of  the  road,  subject  to  the  public 
easement.  The  railroad  company  entered  under  the  protec- 
tion of  that  easement,  but,  once  in  possession,  its  use  soon  be- 
came inconsistent  with  and  destructive  of  the  easement,  so 
that  the  public  was  compelled  to  abandon  it.  The  land  was 
thus  relieved  from  the  burden  imposed  by  the  highway,  and 
the  owner  was  at  liberty  to  assert  his  title  against  any  one 
found  in  possession. 

But  it  is  not  necessary  that  the  public  easement  should  be 
destroyed,  to  enable  the  owner  to  recover  for  an  additional 
servitude  imposed  upon  his  land.  Among  the  more  recent  of 
the  cases  in  which  this  doctrine  has  been  recognized  and  ap- 
plied are  Pennsylvania  R.  R.  Co.  v.  Duncan,  111  Pa.  St.  354; 
Pennsylvania  etc.  R'y  Co.  v.  Walsh,  124  Pa.  St.  544;  10  Am. 
St.  Rep.  611;  Pennsylvania  etc.  R'y  Co.  v.  Ziemer,  124  Pa.  St. 
560.  In  Walsh's  case  and  in  Duncan's  case  the  ground  of 
recovery  was,  that  the  railroad,  while  wholly  within  a  public 
street,  was  so  located  as  to  interfere  with  access  to  the  plain- 
tiflf's  buildings,  and  practically  cut  them  ofiF  from  the  highway. 
In  Ziemer's  case  the  railroad  was  upon  the  street,  but  it  was 
80  constructed  as  to  obstruct  the  drainage  from  his  premises. 
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In  each  case  a  new  servitude  had  been  imposed  upon  the  land 
occupied  by  the  street,  which  injuriously  affected  the  adjacent 
owner,  by  interfering  with  the  access  to  or  drainage  from  his 
property;  and  for  the  injury  sustained  by  reason  of  such  addi- 
tional servitude,  he  was  allowed  to  recover  damages. 

In  the  case  before  us  we  have  a  new  state  of  facts.  The 
defendant  entered  upon  the  intersection  of  Washington  Ave- 
nue and  New  Street  by  virtue  of  the  implied  permission 
afforded  by  its  charter,  and  the  express  permission  of  the  city 
of  Scranton. 

But,  as  we  have  seen,  the  permission  of  the  city  may  be 
conditioned  upon  the  compliance  by  the  railroad  company 
with  such  terms  as  may  be  deemed  necessary  to  protect  the 
public  in  its  use  of  the  streets.  A  crossing  at  grade  has  come 
to  be  regarded  as  dangerous  to  the  public.  Municipal  gov- 
ernments now  very  generally  refuse  permission  to  make  them, 
where  it  is  reasonably  practicable  to  make  the  crossing  under- 
ground or  overhead.  In  this  case  the  city  of  Scranton  re- 
quired, at  least  it  authorized,  the  crossing  by  means  of  an 
overhead  bridge.  The  ptreet  over  which  it  had  control  was 
upon  the  surface,  but  the  easement  for  public  travel  affected 
the  underlying  strata  by  imposing  upon  them  a  servitude  to 
the  surface  for  the  support  of  the  way.  It  affected  the  open 
space  overhead  by  imposing  a  servitude  for  the  supply  of  air 
and  light  to  the  public  while  using  the  way.  The  owner  of 
the  surface  upon  which  the  way  was  opened  could  neither 
undermine  nor  overhang  it  without  municipal  consent,  for 
the  servitude  imposed  by  the  existence  of  the  highway  follows 
his  title  upward  and  downward  from  the  surface  so  far  as 
may  be  necessary  for  the  safety  and  convenience  of  the  pub- 
lic; and  the  owner  is  precluded  from  the  exercise  of  acts  of 
ownership  in  hostility  to  or  inconsistent  with  the  servitude  so 
imposed.  The  permission  of  the  municipality  to  cross  or  en- 
ter upon  one  of  its  streets,  whether  upon  the  surface,  or  above 
or  below  it,  is  an  authority  to  the  grantee  to  enter  within  the 
limits  affected  by  the  public  easement,  and  in  subordination 
to  it.  The  grantee  may  lawfully  enter  under  this  permission, 
but  his  rights  are  subject  to  the  same  limitations  that  have 
been  already  pointed  out.  He  must  impose  no  new  servitude 
upon  the  land.  If  he  does,  he  takes  not  only  what  the  muni- 
cipality had  to  grant,  but  he  takes  from  the  owner  in  addition. 
In  such  case,  as  we  have  seen  by  the  cases  already  cited,  the 


728  Jones  v.  Erie  etc.  R.  R.  Co.  [Penn. 

owner  is  entitled  to  compensation  for  the  new  servitude  to 
which  he  is  subjected. 

The  defendant  has  not  disturbed  the  public  easement  of 
travel,  for  it  carries  its  railway  and  its  trains  twenty-three  feet 
above  the  surface  of  the  streets;  and  so  far  as  its  bridge  over- 
hangs the  way,  the  city  has  authorized  it  to  be  done.  The 
public  have  therefore  no  ground  for  complaint;  but  the  ques- 
tion remains,  whether  this  overhead  crossing  imposes  a  new 
servitude  on  the  surface  which  is  injurious  to  the  plaintiff's 
property.  This  crossing  is,  in  efifect,  a  new  and  distinct  way. 
It  is  suspended  over  that  which  the  public  occupy  on  the  sur- 
face. The  public  has  no  right  in  it,  but  one  who  goes  upon 
it  without  the  consent  of  the  defendant  is  a  trespasser.  It  is 
built  for  the  exclusive  use  of  the  defendant  corporation,  in  the 
movement  of  its  trains  by  means  of  locomotive-engines.  It 
invades  space  which  belongs  to  the  plaintiff,  subject  to  the 
servitude  which  the  existence  of  the  way  upon  the  surface  im- 
poses. If  the  streets  should  be  abandoned  by  the  public,  or 
vacated  by  a  decree  of  the  court  of  quarter  sessions,  this  struc- 
ture would  remain  unaffected  thereby.  The  extinguishment 
of  the  public  easement  would  remit  the  plaintiff  to  all  his 
rights  as  an  owner,  but  he  could  not  exercise  them.  If  he 
should  attempt  to  build  upon  his  land,  the  bridge  would  in- 
tercept his  operations.  These  facts  are  not  denied,  and  their 
legal  value  may  be  determined  by  the  courts.  They  show 
the  imposition  of  a  new  servitude  upon  the  surface  for  the  ex- 
clusive benefit  of  the  defendant.  The  plaintiff's  property  is 
in  the  built-up  part  of  a  growing  city.  The  possibility  of  the 
vacation  of  these  streets  may  be  so  remote  as  not  to  be  worth 
considering;  but  the  extent  to  which  the  new  servitude  really 
injures  the  property  is  a  question  for  the  consideration  of  the 
jury. 

This  brings  us  to  the  question  of  the  measure  of  damages. 
The  plaintiff's  declaration  as  filed  contained  two  counts.  One 
of  these  charged  a  trespass  quare  clausum  /regit.  The  other 
proceeded  upon  the  theory  that  consequential  damages  were 
alone  recoverable,  and  claimed  that  these  were  the  result  of 
the  construction  of  the  abutments,  of  the  construction  of  the 
biidge,  and  of  the  operation  of  the  defendant's  railroad  upon 
and  over  the  bridge.  The  first  count  was  abandoned  at  the 
trial,  and  the  plaintiff  rested  his  right  to  recover  on  the  second. 
He  claimed  that  the  erection  of  the  abutments  and  of  the 
bridge  excluded  light  and  air  from  his  premises;  that  the 
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operation  of  the  railroad  made  great  noise,  confusion,  dust,  and 
smoke,  and  exposed  his  premises  to  danger  from  fire,  thereby 
affecting  the  comfort  and  security  of  the  double  dwelling- 
house;  and  that  the  construction  and  operation  of  the  railroad 
over  the  elevated  crossing  obstructed  the  streets  and  made  the 
approach  to  his  premises  difficult  and  dangerous.  All  the 
questions  thus  raised  were  allowed  to  go  to  the  jury,  and 
the  verdict  affords  reason  to  think  that  they  were  all  consid- 
ered in  making  up  its  amount.  But  the  abutments  were  not 
in  the  highway.  They  were  built  on  the  land  of  the  defend- 
ant, and  were  lawful  structures.  The  plaintiff  may  have  pre- 
ferred that  dwellings  should  have  been  erected  on  these  lota, 
and  his  own  property  may  have  been  rendered  less  desirable 
and  less  valuable  because  of  the  use  the  defendant  made  of 
them;  but  the  plaintiff  had  no  cause  of  action  on  that  account. 
So  far,  therefore,  as  the  depreciation  in  the  value  of  his  prop- 
erty is  due  to  the  absence  of  dwellings  on  these  lots,  and  to 
the  presence  of  the  solid  stone  abutments  that  face  the  double 
dwelling  on  both  fronts,  the  jury  should  have  been  told  to 
disregard  it. 

The  alleged  obstruction  to  access  to  the  plaintiff's  premises 
was  not  supported  in  the  least  degree  by  the  evidence.  There 
was  in  fact  no  pretense  that  any  obstruction  existed  in  the 
streets  or  on  the  surface;  but  it  was  alleged  on  the  trial  that 
horses  might  take  fright  at  the  passage  of  trains  over  the 
bridge  twenty-three  feet  above  the  surface,  and  that  persons 
who  would  otherwise  come  to  the  plaintiff's  double  dwelling 
with  wagons  or  carriages  might  be  deterred  from  coming,  by 
fear  that  their  horses  would  be  frightened  by  trains  on  the 
overhead  crossing  and  become  unmanageable.  This  is  not 
an  obstruction  to  access.  It  is  too  well  settled  to  need  a  cita- 
tion of  authorities,  that  mere  exposure  to  noise,  smoke,  dust, 
and  the  danger  of  horses  becoming  frightened  by  a  moving 
train  is  not  an  actionable  injury.  Such  an  exposure  is  an 
inconvenience,  and  sometimes  a  source  of  danger,  to  all  per- 
sons who  live  near  a  railroad,  or  who  have  occasion  to  travel 
along  a  street  that  is  crossed  by  one.  Such  an  inconvenience 
or  danger  is  common  to  many  persons,  but  special  to  none. 
It  may  be  greater  to  those  who  live  or  do  business  near  the 
line  of  the  road,  but  it  affects  all  who  have  occasion  to  come 
near  it,  or  pass  along  it,  or  over  or  under  it.  It  is  the  same 
in  kind,  though  greater  in  degree,  as  the  inconvenience  arising 
from  the  noise,  confusion,  and  dust  incident  to  travel  upon  a 
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paved  street  or  a  common  highway.  It  is  the  necessary  re- 
sult of  the  lawful  operation  of  a  railroad,  and  part  of  the  price 
paid  by  society  for  the  increased  speed  and  convenience  in 
the  transportation  of  persons  and  property  which  it  affords. 
This  subject  should  fiave  been  withdrawn  from  the  jury. 
There  was  no  actionable  interference  with  access  to  plain tiflf's 
property. 

It  is  urged  that  the  new  constitution  requires  a  different 
holding,  and  that  Pennsylvania  R.  R.  Co.  v.  Duncan,  111  Pa. 
St.  354,  and  the  cases  following  it,  have  so  determined.  We 
do  not  think  so.  The  constitution  makes  the  person  or  cor- 
poration exercising  the  right  of  eminent  domain  liable  to  make 
"just  compensation  for  property  taken,  injured,  or  destroyed 
by  the  construction  or  enlargement  of  their  works."  Property 
is  "  taken  "  by  an  entry  upon  and  an  appropriation  of  it  as  in 
the  ordinary  case  of  location.  It  is  "injured  "  by  obstructing 
access,  as  in  Duncan's  case,  or  drainage,  as  in  Ziemer's  case. 
It  is  destroyed,  although  not  touched  directly,  when  the  result 
of  construction  is  to  prevent  its  use,  as  in  Monongahela  Navi- 
gation Co.  V.  Coons,  6  Watts  &  S.  101.  The  injury  results  in 
these  cases  from  the  construction  of  the  works  of  the  corpora- 
tion. But  in  the  case  of  a  valuable  country  hotel,  the  busi- 
ness of  which  was  destroyed  by  the  change  of  travel  from 
wagons  to  trains  as  the  result  of  the  operation  of  a  railroad, 
the  plaintiff  was  held  to  be  remediless,  although  the  value  of 
his  property  was  destroyed.  In  many  instances  business  has 
been  diverted  from  towns  and  villages,  and  the  value  of  prop- 
erty therein  seriously  impaired,  as  a  result  of  the  operation  of 
a  railroad  through  or  near  them,  but  the  owners  of  such 
property  have  no  cause  of  action  against  the  railroad  com- 
pany on  that  account. 

The  expression  of  the  chief  justice  in  Walsh's  case,  on 
which  so  much  reliance  seems  to  be  put,  was  intended  to  ex- 
press, and  we  think  does  clearly  express,  a  very  different 
thought.  The  injury  complained  of  in  that  case  was  an  ob- 
struction in  the  way  of  access  to  the  building.  The  building 
was  upon  a  street  corner.  The  tracks  of  the  railroad  were 
laid  close  to  the  curbstone  on  one  of  the  streets  on  which  the 
building  fronted,  and  directly  across  the  other.  The  defense 
was,  that  the  rails  were  laid  on  the  same  grade  with  the  pave- 
ment, and  that  the  pavement  had  been  relaid  with  belgian 
blocks  between  the  rails  and  on  each  side  of  the  track,  so  that 
the  railroad  presented  no  obstruction  to  the  use  of  the  street 
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for  carriages.  We  said,  in  reply,  that  the  word  "construction  '* 
included  not  only  the  movement  of  earth,  and  the  laying 
down  of  rails  upon  a  road-bed,  but  the  character  and  purpose 
of  the  structure.  Two  parallel  iron  rails,  in  themselves  con- 
sidered, might  present  Itttle  or  no  obstacle  in  the  way  of  ac- 
cess to  the  building;  but  the  structure  was  a  railroad,  built 
for  the  purpose  of  moving  trains  of  cars  by  means  of  loco- 
motive-engines; and  whether  it  obstructed  access  or  not,  de- 
pended, not  merely  on  the  position  of  the  rails,  but  also  upon 
the  use  for  which  they  were  intended.  Not  to  take  the  use  of 
the  rails  into  consideration,  the  chief  justice  well  said  would 
be  to  take  too  narrow  a  view  of  the  constitutional  provision. 
The  business  authorized  by  the  charter  of  a  railroad  corpora- 
tion is  the  carriage  of  persons  and  goods.  The  work  of  con- 
struction is  provided  for  as  an  indispensable  preliminary.  A 
road  must  be  built  before  it  can  be  operated.  The  manner 
and  the  purpose  of  construction  are  to  be  considered  in  deter- 
mining questions  relating  to  damages;  but  in  the  operation  of 
its  road,  a  company  is  liable  only  for  negligence  or  malice. 
Smoke,  dust,  and  noise  are  the  usual,  and  in  the  present 
state  of  knowledge  on  the  subject  the  necessary,  consequences 
of  the  use  of  steam  and  the  movement  of  trains,  just  as  noise 
and  dust  are  the  consequences  of  the  movement  of  drays  and 
carts  over  an  ordinary  highway.  The  resulting  inconvenience 
and  discomfort  are  in  both  cases  damnum  absque  injuria: 
Pennsylvania  R.  R.  Co.  v.  Lippincott^  116  Pa.  St.  472;  2  Am. 
St.  Rep.  618;  Pennsylvania  R.  R.  Co.  v.  Marchant,  119  Pa.  St. 
541;  4  Am.  St.  Rep.  659. 

We  are  thus  brought  to  the  conclusion  that  the  plaintiff's 
cause  of  action  rests  on  the  new  servitude  imposed  by  the  con- 
struction of  the  overhead  crossing,  and  the  damage  he  sustains 
in  consequence.  The  company  had  the  right,  under  its  char- 
ter and  the  municipal  consent,  to  enter  and  cross  the  high- 
way without  liability  to  the  plaintiff,  provided  it  could  do  so 
without  subjecting  his  property  to  any  servitude  which  the 
public  easement  then  existing  did  not  impose.  But  the  ele- 
vated crossing  overhanging  so  much  of  his  land  as  is  covered 
by  the  highway  does,  to  some  extent,  impose  an  additional 
servitude  upon  his  property.  While  the  streets  remain  on 
the  surface,  the  use  of  the  space  above  them  by  the  defendant 
does  not  interfere  with  the  plaintiff's  use  of  his  property  that 
is  subject  to  the  public  easement;  and  the  probability  of  the 
vacation  of  the  streets  in  the  built-up  part  of  the  city  is  so 
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slight  as  scarcely  to  deserve  consideration.  But  if  this  ele- 
vated crossing  does  to  any  appreciable  extent  exclude  light 
and  air  from  the  double  dwelling,  or  affect  the  value  of  his 
property  by  reason  of  any  additional  servitude  imposed  upon 
it,  for  the  injury  so  sustained  the  plaintiff  may  racover,  be- 
cause such  injury  is  the  result  of  the  construction  of  the  de- 
fendant's railroad. 

Little  need  be  said  of  the  remaining  assignments  of  error. 
Several  of  them  are  directed  against  the  admission  of  wit- 
nesses to  speak  of  the  value  of  the  plaintiff's  property  and  its 
depreciation.  The  appellant  contends  that  expert  testimony 
is  needed  to  determine  the  value  of  city  property,  but  we  have 
not  so  held.  The  value  of  a  house  or  a  piece  of  ground  is  a 
eubject  upon  which  all  persons  familiar  with  the  property  who 
have  formed  an  opinion  are  competent  to  speak.  The  value 
of  their  opinions  will  depend  on  the  extent  of  their  familiarity 
with  surrounding  property  and  the  prices  asked  and  paid  for 
it,  but  this  is  for  the  jury  to  determine:  Pennsylvania  etc.  R.  R. 
Co.  V.  Bunnell,  81  Pa.  St.  414;  Curtin  v.  Nittany  Valley  R.  R. 
Co..  135  Pa.  St.  20.     These  assignments  are  not  sustained. 

The  ninth  assignment  is  to  the  action  of  the  learned  judge 
in  submitting  to  the  jury  the  question  whether  the  overhead 
crossing  presented  an  actual  obstruction  to  access  to  the 
plaintiff's  property.  There  was  no  evidence  of  the  existence 
of  any  such  obstruction,  unless  mere  exposure  to  the  danger  of 
horses. being  frightened  by  passing  trains  twenty-three  feet 
above  the  surface  of  the  highway  was  such  an  obstruction. 
As  it  is  well  settled  by  the  cases  already  cited  that  it  is  not, 
the  question  should  not  have  been  submitted. 

Nor  was  the  amount  of  the  verdict  to  be  fixed  by  a  com- 
parison of  the  value  of  the  plaintiff's  property  before  the  de- 
fendant's railroad  was  built,  and  after.  The  occupation  of 
the  corners  fronting  his  own  across  Washington  Avenue  and 
New  Street  may  have  affected  the  value  of  his  property  quite 
seriously.  So  might  the  erection  of  a  brewery,  or  a  livery-sta- 
ble, or  a  factory  upon  the  same  corners;  but  the  plaintiff  would 
have  been  without  remedy.  So  the  mere  proximity  of  a  rail- 
road, with  its  burden  of  traf!ic,  may  render  dwelling-houses 
less  desirable,  and  diminish  their  market  value,  without  im- 
posing any  liability  on  the  railroad  coinpany  for  the  loss  sus- 
tained by  their  owners.  The  inquiry  in  this  case  should  have 
been  confined,  as  we  have  already  seen,  to  the  injury  inflicted 
by  means  of  the  additional  servitude  imposed  upon  the  plain- 
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tiff's  property  by  the  defendant  corporation.  The  building  of 
abutments  on  its  own  land  imposed  no  servitude  on  that  of 
the  plaintiff.  The  mere  proximity  of  its  road,  so  that  the  noise 
of  passing  trains  could  be  heard,  or  the  dust  and  smoke  there- 
from be  noticeable,  imposed  no  servitude.  The  only  legal 
ground  of  complaint  grows  out  of  the  overhanging  of  so  much 
of  the  land  to  which  the  plaintiff  has  title  as  is  occupied  at 
the  surface  by  the  streets.  This  is  a  new  servitude,  which, 
standing  apart  from  all  other  consideratfons,  except  such  as 
grow  legitimately  out  of  the  character  of  the  bridge  and  its 
effect  upon  the  plaintiff's  dwelling  and  lot,  constitutes  the 
ground  for  a  recovery.  The  question  is,  What  has  the  defend- 
ant added  to  the  public  easement?  What  new  burden  has 
it  put  upon  the  plaintiff's  property  by  overhanging  the  inter- 
section with  its  bridge?  The  answer  furnishes  the  correct 
measure  of  the  plaintiff's  injury,  and  of  his  right  to  compen- 
sation. 

The  judgment  of  the  court  below  is  now  reversed  for  the 
reasons  given  in  the  foregoing  opinion,  and  a  venire  facias  de 
novo  awarded.  

Railroad  Companies  —  Occupation  of  City  Streets.  —  That  the  con- 
struction of  a  steam-railroad  in  a  street  i8  the  imposition  of  an  additional 
servitude  thereon,  see  cases  cited  in  the  note  to  Vanderlip  v.  Grand  Rapids, 
16  Am.  St.  Rep.  612.  Later  cases  to  the  same  point  are  Hodges  v.  Sealxxird 
etc.  B'y  Co.,  88  Va.  653;  Burkham  v.  Ohio  etc.  Ky  Co.,  122  Ind.  344;  Rosen- 
thai  V.  Taylor  etc.  R'y  Co.,  79  Tex.  325  (a  case  where  drainage  was  interfered 
with).  If  a  member  of  a  city  council  votes  for  an  ordinance  authorizing  a 
railway  company  to  construct  its  road  in  a  street,  his  assent  is  referable 
only  to  the  public  easement,  and  not  to  his  own  private  rights  of  prop- 
erty: Lamm  v.  Chicago  etc.  R'y  Co.,  45  Minn.  72.  The  rights  and  interest 
of  an  abutting  owner  must  be  obtained  by  his  express  consent,  or  by  the 
exercise  of  eminent  domain:  Theobald  v.  Louisville  etc.  R'y  Co.,  66  Miss.  279; 
14  Am.  St.  Rep.  564.  The  rule  that  compeuiation  need  not  be  made  to  an 
abutting  owner,  if  the  fee  is  in  the  city,  is  illustrated  by  numerous  cases 
collected  in  the  note  to  Vanderlip  v.  Grand  Rapids,  16  Am.  St.  Rep.  613. 
But  this  rule  is  to  be  taken  with  the  qualification  that  the  co  npany  is 
liable  in  damages  if  the  access  of  the  abutting  owner  to  his  laml  is  ob- 
structed: Fobes  V.  Rome  etc.  R.  R.  Co.,  121  N.  Y.  505;  Reining  v.  New  York 
etc  R'y  Co.,  128  N.  Y.  157;  Kansas  etc  R'y  Co.  v.  Mahler,  45  Kan.  665; 
Herndon  v.  Kansas  etc.  R'y  Co.,  46  Kan.  560.  In  New  York  it  is  held  that 
the  erection  and  operation  of  an  elevated  railroad  is  an  interference  with 
the  beneficial  enjoyment  of  his  easements  in  the  street  on  which  his  prop- 
erty fronts,  though  he  has  no  title  therein:  Abendroth  v.  Manhattan  R'y  Co., 
122  N.  Y.  1;  19  Am.  St  Rep.  461;  Bohm  v.  Metropolitan  etc.  R'y  Co.,  129 
N.  Y.  576. 

Railroad  Companies  —  Damages  for  Injuries  to  Property  of  Abut- 
ting Owner. — If  the  abutting  owner  is  merely  inconvenienced,  or  sufifers 
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fome  remote  consequential  injury,  by  the  construction  of  a  railroad  along 
the  street,  it  is  damnum  absque  injuria:  Fulton  v.  Short  Route  R'y  etc.  Co., 
85  Ky.  640;  7  Am.  St.  Rep.  619;  Pennsylvania  Co.  v.  Pennsylvania  etc.  R.  R. 
Co.,  151  Pa.  St.  334;  fiost,  p.  762;  the  general  rule  being,  that  where  a  public 
use  authorized  by  law  takes  no  land  of  an  individual,  but  merely  affects  him 
by  its  proximity,  the  necessary  annoyances  of  that  use  furnish  no  basis  for 
damages:  American  Bank  Note.  Co.  v.  New  York  etc.  R.  R.  Co.,  129  N.  Y.  252. 
An  abutting  owner,  however,  may  recover  for  the  damages  caused  by  the 
darkening  and  pollution  of  the  air  of  the  street  by  the  smoke,  dust,  cinders, 
etc.,  proceeding  from  the  railroad,  even  though  the  fee  of  the  street  is  in  the 
city:  Adams  v.  Chicago  etc.  R.  R.  Co.,  39  Minn.  286;  12  Am.  St.  Rep.  644; 
citing  and  approving  Story  v.  New  York  etc.  R.  R.  Co.,  90  N.  Y.  122;  43 
Am.  Rep.  146,  and  Lahr  v.  Metropolitan  etc.  R'y  Co.,  104  N.  Y.  268.  So,  also, 
in  Oma/ia  etc  R.  R.  Co.  v.  Janecek,  30  Neb.  276,  27  Am.  St,  Rep.  399,  it 
was  held  that  where  an  abutting  owner  has  sustained  special  damages  by 
the  construction  and  operation  of  a  railroad  near  his  land,  in  excess  of  the 
damages  sustained  by  the  public  generally,  he  is  entitled  to  recover  com- 
pensation therefor,  and  that  the  noise,  jar  to  his  house,  smoke,  soot,  and 
cinders  from  passing  trains  are  proper  elements  of  damage. 

Railroad  Companies  —  Valcb  ov  Property,  how  Proved.  —  That 
familiarity  with  the  property  to  be  valued  qualifies  a  witness  to  express  a 
judgment  as  to  the  value  of  property,  see  Hangen  v.  Hachemeister,  114  N.  Y. 
666;  11  Am.  St,  Rep.  691;  Burlington  etc.  Ryv.  White,  28  Neb.  166;  Nevada 
ttc.  R.  R.  Co.  v.  De  Lissa,J.03  Mo.  125;  Minnesota  etc.  R'y  etc.  Co.  v.  Olnek,  45 
Minn.  463;  San  Antonio  etc.  R'y  Co.  v.  Ruby,  80  Tex,  172.  For  other  cases, 
see  note  to  Leroy  etc.  R'y  Co.  v.  Hawk,  7  Am.  St.  Rep.  566.  On  the  question 
of  the  competency  of  witnesses  to  give  an  opinion  directly  as  to  the  amount 
of  damages  which  may  be  recovered,  there  is  a  conflict  of  authority.  In 
Railway  v.  Combs,  51  Ark.  324,  the  court  took  the  ground  that  as  the 
opinion  of  a  witness  is  admissible  to  prove  the  value  of  a  tract  of  land  be- 
fore and  after  the  construction  of  a  railroad  through  it,  he  may  also  state  to 
what  extent,  in  his  judgment,  the  land  is  damaged  by  the  right  of  way,  the 
amoant  of  damages  recoverable  being  merely  the  difference  between  the  two 
values,  and  that  being  obtained  by  simple  computation.  Compare  Durham 
ttc  R.  R.  Co.  V,  Ti-%istees,  104  N.  C.  525.  On  the  other  hand,  in  Mortis 
tner  v.  Manhattan  R'y  Co.,  129  N.  Y.  81,  it  was  held  that  a  question  ad- 
dressed to  an  expert,  asking  him  to  give  his  opinion  as  to  the  extent  to 
which  the  rental  value  of  the  property  was  diminished  by  the  construction 
of  an  elevated  track  and  the  passage  of  trains  thereon,  was  objectionable,  as 
seeking  to  substitute  the  opinion  of  the  witness  for  the  judgment  of  the  jury. 
To  the  same  effect  are  Thompson  v.  Pennsylvania  R.  R.  Co.,  51  N.  J,  L.  42, 
and  Chicago  etc.  R.  R.  Co.  v.  Muller,  45  Kan.  85.  Where  a  witness  is  allowed 
to  testify  as  to  the  amount  of  damages,  he  is  not  required  to  state  the  rea- 
sons or  grounds  on  which  he  bases  his  estimate,  but  may  be  asked  for  such 
reasons  by  the  party  calling  him,  or  may  be  cross-examined  aa  to  them  by 
the  opposing  counsel:  Ramo  T.  Vanu,  81  CaL  289. 
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Campbell  v.  Sherman. 

[161  Pennsylvania  State,  70.] 

ScRETYSHrp. — Failure  of  Creditor  to  Revive  Judgment  does  not  re- 
lease a  surety,  ia  the  absence  of  aa  express  agreetneat  that  such  jadg- 
ment  should  be  kept  revived  for  his  benefit. 

Suretyship  —  What  Creates.  —  A  bond  with  warrant  of  attorney  to  con^ 
fess  judgment,  given  to  secure  payment  of  judgments  assigned  to  the 
obligee,  and  expressly  providing  that  it  is  to  remain  in  force  until  the 
whole  sum  is  paid,  creates  a  contract  of  suretyship  on  the  part  of 
the  obligor,  and  does  not  constitute  him  a  mere  guarantor. 

Surety  and  Guarawtor  —  Difference  between.  —  A  contract  of  surety- 
ship creates  a  direct  liability  to  the  creditor  for  the  act  to  be  performed 
by  the  debtor,  but  a  contract  of  guaranty  creates  a  liability  only  for  his 
ability  to  perform  such  act.  A  surety  is  an  insurer  of  the  debt,  while 
a  guarantor  is  only  an  insurer  of  the  solvency  of  the  debtor. 

/.  G.  Scouten,  for  the  appellant. 

E.  M.  Dunham,  for  the  appellee. 

McCoLLUM,  J.  On  the  1st  of  January,  1887,  J.  A.  Hornet, 
the  appellant,  bought  of  Adam  Sherman  two  judgments 
against  A.  R.  Robbius,  on  which  there  was  then  an  unpaid 
balance  of  $592.38,  and  they  were  duly  assigned  to  him.  At 
the  same  time  he  loaned  to  Sherman  $266.62.  To  secure  the 
payment  of  the  judgments  and  the  mOney  loaned,  he  received 
the  bond  of  Sherman  in  the  sum  of  $859,  on  which,  by  virtue  of 
the  warrant  of  attorney  contained  therein,  judgment  was  en- 
tered January  3,  1887.  On  a  distribution  of  the  proceeds  of  a 
sale  by  the  sheriff  on  the  13th  of  September,  1890,  of  the  real 
estate  of  Sherman,  the  appellant  claimed  to  apply  on  his  judg- 
ment the  fund  remaining  after  paying  costs  and  prior  liens. 
The  subsequent  lien  creditors  of  Sherman  admitted  that  the 
appellant  was  entitled  to  receive  the  sum  loaned,  with  interest 
thereon,  but  contended  that  Sherman  was  released  from  lia- 
bility as  to  the  balance,  because  of  the  appellant's  failure  to 
revive  the  Robbins  judgments.  To  this  the  appellant  an- 
swered that  his  omission  to  revive  these  judgments  did  not  re- 
lease Sherman,  and  that  if  it  did  the  creditors  could  not  take 
advantage  of  it  on  distribution.  The  conclusion  reached  by 
the  learned  auditor  was,  that  he  could  not,  at  the  instance  of 
the  lien  creditors,  set  aside  or  disregard  the  judgment  on  the 
showing  before  him,  but  that  Sherman  might,  in  an  appropri- 
ate proceeding,  rely  on  the  appellant's  negligence  as  a  defense 
to  it.  The  learned  president  of  the  common  pleas  thought 
that  this  defense  could  be  successfully  made  before  the  au- 
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ditor  by  the  lien  creditors,  and  the  fund  was  accordingly 
awarded  to  them. 

In  reviewing  the  decision  of  the  court  below,  the  first  impor- 
tant inquiry  is,  whether  the  obligation  of  Sherman  in  respect 
to  the  Robbins  judgments  was  that  of  a  surety  or  of  a  guaran- 
tor. If  he  was  a  surety,  he  was  not  released  from  liability  by 
the  negligence  of  the  appellant,  and  the  contention  concerning 
the  powers  of  the  auditor  has  nothing  to  rest  upon.  It  is  well 
settled  that  mere  forbearance,  however  prejudicial  to  a  surety, 
will  not  discharge  him,  and  that  the  failure  of  a  creditor  to 
revive  a  judgment  does  not  release  the. surety,  unless  there 
was  an  express  agreement  that  it  should  be  kept  revived  for 
his  benefit:  Winton  v.  Little,  94  Pa.  St.  64;  United  States  v. 
Simpson,  3  Penr.  &  W.  437;  24  Am.  Dec.  381.  We  think  the 
undertaking  of  Sherman  was  that  of  a  surety.  His  bond  in- 
cluded the  money  loaned  and  the  balance  due  on  the  Robbins 
judgments,  and  by  its  express  terms  was  to  remain  in  force 
until  the  whole  sum  was  paid.  The  written  conditions  in 
the  bond  define  the  liability  of  the  obligor,  and  we  cannot  add 
to  them,  by  implication,  a  condition  which  would  render  them 
nugatory.  The  written  condition  applicable  to  this  conten- 
tion is,  that  if  the  judgments  "  shall  be  paid  in  full  by  the 
said  A.  R.  Robbins,  his'  heirs  and  assigns,  to  the  said  J.  A. 
Homet,  then  this  obligation  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue."  The  appellant  purchased 
the  judgments  on  the  agreement  of  his  vendor  to  pay  them  if 
Robbins  did  not.  It  was  a  contract  of  suretyship,  and  not  of 
technical  guaranty,  on  which  he  parted  with  his  money.  On 
the  failure  of  Robbins  to  pay  the  judgments  at  maturity,  he 
was  at  liberty  to  proceed  directly  against  the  surety.  He 
was  not  bound  to  resort  to  legal  proceedings  against  Robbins, 
or  to  show  that  they  would  have  been  unavailing,  in  order  to 
sustain  process  upon  the  bond.  He  was  under  no  legal  duty 
to  the  surety  to  revive  the  judgments,  unless  requested  to  do 
so;  and  as  no  such  request  was  made,  negligence  in  this 
particular  cannot  be  imputed  to  him. 

The  law  on  this  subject  is  stated  by  Agnew,  J.,  in  Reigart 
V.  White,  52  Pa.  St.  440,  as  follows:  "A  contract  of  suretyship 
is  a  direct  liability  to  the  creditor  for  the  act  to  be  performed 
by  the  debtor,  and  a  guaranty  is  a  liability  only  for  his  ability 
to  perform  this  act.  In  the  former  the  surety  assumes  to  per- 
form the  contract  of  the  principal  debtor  if  he  should  not;  and 
in  the  latter  the  guarantor  undertakes  that  bis  principal  can 
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perform,  —  that  he  is  able  to  do  so.  From  the  nature  of  the 
former,  the  undertaking  is  immediate  and  direct  that  the  act 
shall  be  done,  which,  if  not  done,  makes  the  surety  responsible 
at  once;  but  from  the  nature  of  the  latter,  non-ability — in  other 
words,  insolvency  —  must  be  shown."  In  Kram-pK'a  Ex^x  v. 
Hatz's  ExWs,  52  Pa.  St.  525,  Woodward,  C.  J.,  discussing  the 
some  subject,  said:  "  The  contract  of  a  guarantor  is  to  be  care- 
fully distinguished  from  that  of  a  surety;  for  whilst  both  are 
accessory  contracts,  and  that  of  a  surety  in  some  sense  condi- 
tional, as  that  of  a  guarantor  is  strictly  so,  yet  mere  delay  to 
sue  the  principal  debtor  does  not  discharge  a  surety.  The 
surety  must  demand  proceedings,  with  notice  that  he  will 
not  continue  bound  unless  they  are  instituted:  Cope  v.  Smithy 
8  Serg,  &  R.  110;  11  Am.  Dec.  582.  By  his  contract  he  un- 
dertakes to  pay  if  the  debtor  do  not,  —  the  guarantor  under- 
takes to  pay  if  the  debtor  cannot.  The  one  is  an  insurer  of 
the  debt;  the  other  an  insurer  of  the  solvency  of  the  debtor. 
It  results,  as  a  matter  of  course,  out  of  the  latter  contract,  that 
the  creditor  shall  use  due  diligence  to  make  the  debtor  pay; 
and  failing  in  this,  he  lets  go  the  guarantor."  The  foregoing 
extracts  from  the  opinions  of  eminent  Pennsj'lvania  jurists 
draw  with  remarkable  clearness  and  precision  the  distinctioa 
between  a  contract  of  suretyship  and  a  contract  of  guaranty, 
and  accurately  define  the  respective  rights  and  obligations  of  a 
surety  and  a  guarantor.  There  has  been  no  departure  by  this 
court  from  the  principles  announced  in  them,  and  they  sus- 
tain the  contention  of  the  appellant  that  his  omission  to  revive 
the  Robbins  judgments  did  not  affect  Sherman's  liability  on 
his  bond.  It  follows  that  it  was  error  to  award  the  fund  to 
the  subsequent  lien  creditors. 

Decree  reversed,  and  record  remitted  to  the  court  below,  with 
direction  to  distribute  the  fund  in  accordance  with  this  opin- 
ion.    The  costs  of  this  appeal  to  be  paid  by  the  appellees. 


SoRETTSHip.  —  Release  of  Surety  by  Indulgence  op  Principal:  See 
note  to  Okie  v.  Spencer,  30  Am.  Dec.  257,  258.  Release  by  accepting  non-nego- 
tiable note  of  principal:  See  note  to  Lindeman  v.  Bo'ienjield,  33  Am.  Rep.  85, 
86.  Unless  there  is  an  agreement  binding  upon  the  creditor  to  give  time 
to  the  principal  debtor,  the  surety  is  not  discharged  by  forbearance  to  sue: 
Sneed  v.  White,  3  J.  J.  Marsh.  525;  20  Am.  Dec.  175;  Smith  v.  Tunno,  1  McCord 
Eq.  443;  16  Am.  Dec.  617;  United  State's  v.  Simpson,  3  Penr.  &  W.  437;  24  Am. 
Dec.  331;  nor  by  mere  indulgence:  Burke  v.  C'ruger,  8  Tex.  66;  58  Am.  Dec. 
102;  Martin  v.  Pope,  6  Ala.  532;  41  Am.  Dec.  66;  Brinagarv.  Phillips,  1  B.  Mon. 
283;  36  Am.  Dec.  575;  Oberndor/v.  Union  Bank,  3  Md.  126;  1  Am.  Rep.  31. 
Newell  V.  Hamer,  4  How.  (Miss.)  684;  35  Am.  Dec.  415;  nor  by  mere  delay 
AM.  St.  Kbp.,  You  XXXI  -  47 
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to  prosecute:  Caston  r.  Dunlap,  Rich.  Eq.  Cas.  77;  2S  Am.  Dec.  194;  Hunt 
▼.  Bridgham,  2  Pick.  581;  13  Am.  Dec.  458;  Police  Jury  v.  Haw,  2  La.  41; 
20  Am.  Dec.  294;  Cooper  v.  Wilcox,  2  Dev,  &  B.  Eq.  90;  32  Am.  Dec.  696; 
Carter  v.  Jones,  5  Ired.  Eq.  196;  49  Am.  Dec.  425;  Wright  v.  Yell.  13  Ark. 
503;  58  Am.  Dec.  336;  Cook  v.  Soufhwick,  9  Tex.  615;  60  Am.  Dec.  181. 
The  general  rule  underlying  these  cases  is  thus  expressed  in  a  recent  case: 
A  creditor  does  not  lose  his  right  to  hold  the  surety  by  inaction  or  passive^ 
ness,  except  in  cases  where  the  surety  has  taken  such  steps  as  compel  the 
creditor  to  proceed  or  lose  his  claim:  Barnes  v.  Mowry,  129  Ind,  568.  Thug 
the  mere  omission  by  the  holder>of  a  note  to  present  it  to  the  assignee  (for 
the  benefit  of  creditors)  of  the  principal  creditor  will  not  discharge  the 
Borety:  Dye  v.  Dye,  21  Ohio  St.  86;  8  Am.  Rep,  40;  nor  is  a  surety  dis- 
charged by  the  creditor's  failure  to  present  a  claim  to  the  administrator  of 
the  deceased  principal  within  the  time  prescribed  by  law:  Johnson  v.  Planters' 
Bank,  4  Smedes  &  M.  165;  43  Am.  Dec.  480;  Minter  v.  Branch  Bank,  23  Ala. 
762;  58  Am.  Dec.  315;  Aahby  v.  Johnston,  23  Ark.  163;  79  Am.  Dec.  102. 

Sdketyship  and  Guaranty  —  Difference  between. — The  word  "se- 
curity "  indicates  an  obligation  to  stand  for  the  sum  absolutely,  unless  dis- 
charged  by  the  supine  negligence  of  the  obligee  after  notice,  while  the  word 
"  guaranty  "  imports  a  conditional  liability,  if  due  steps  are  taken  against 
the  principal:  Marherger  v.  Potts,  16  Pa.  St.  9;  55  Am.  Dec.  479.  The  dis- 
tinction is  also  explained  in  Sturges  v.  Bank  oj  Circleville,  11  Ohio  St.  153;  78 
Am.  Dec.  296.  McMillan  v.  BuWs  Head  Bank,  32  Ind.  11,  2  Am.  Rep.  323,  was 
a  case  in  which  the  given  contract  was  held  to  be  one  of  suretyship,  not  of 
guaranty. 
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Bkwabd  —  When  Earned  —  Violation  of  Election  Laws.  —  A  reward 
offered  for  the  conviction  of  persons  for  offenses  thereafter  committed 
against  election  laws  is  earned  by  the  prosecution  of  and  a  plea  of 
guilty  by  one  accused  of  such  crime,  although  sentence  is  suspended  and 
punishment  is  never  imposed. 

Criminal  Law  —  Conviction.  —  A  plea  of  guilty  by  or  verdict  against  one 
accused  of  crime  is  a  conviction. 

Reward  —  Consideration.  —  Payment  of  a  reward  offered  for  the  convic- 
tion of  a  person  for  an  offense  thereafter  committed  against  election 
laws  cannot  be  resisted  on  the  ground  of  want  of  consideration,  when  a 
person  accused  of  such  crime  has  been  prosecuted  to  a  plea  of  guilty 
in  good  faith. 

Reward  —  Public  Policy.  —  An  offer  of  reward  for  the  conviction  of  per- 
sons for  offenses  thereafter  committed  against  election  laws  is  not  void 
as  against  public  policy. 

E.  L.  Keenan  and  M.  F.  Elliott^  for  the  appellant 

John  O.  Johnson  and  J.  M.  McClurey  for  the  appellee.  * 

Paxson,  C.  J.     This  case  was  fought  step  by  step  in  the 
court  below,  and  pressed  with  much  zeal  and  ability  here. 
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The  specifications  of  error  are  too  numerous  to  be  considered 
in  detail.  Several  of  them  are  to  the  admission  of  evidence; 
the  remainder  to  answers  to  points,  and  the  charge  of  the 
court. 

The  facts  maybe  summarized  as  follows:  During  the  polit- 
ical campaign  of  1882,  the  appellant  (defendant  below)  was 
chairman  of  the  Democratic  state  committee.  It  is  alleged 
that  as  such  chairman  he  caused  to  be  published  an  adver- 
tisement offering  a  reward  of  one  thousand  dollars  "for  the 
prosecution  and  conviction  of  persons  who  violate  any  of  the 
statutes  of  this  commonwealth  against  bribery  or  corruption 
at  elections";  that,  later  in  the  campaign,  he  visited  Bradford, 
McKean  County,  and  in  a  political  speech  there  he  declared 
that  his  committee  proposed  to  put  a  stop  to  bribery  and  cor- 
ruption at  elections,  and  that  he  had  one  thousand  dollars  to 
pay  for  the  arrest  and  conviction  of  persons  who  violate  the 
election  laws  at  the  coming  election.  It  further  appeared  that 
one  B.J.  Wilmoth,  the  plaintiff  below,  on  the  night  before  the 
election,  obtained  from  E.  N.  Howard,  a  tax  collector  of  Brad- 
ford township,  a  tax  receipt  purporting  to  have  been  issued 
to  E.  S.  Johnson,  a  fictitious  person;  that  Wilmoth  paid  him 
for  it,  and  obtained  from  him  at  the  same  time  a  number  of 
blank  tax  receipts;  that  he  at  once  arrested  Howard  and  had 
him  bound  over  to  appear  at  court.  He  was  subsequently  in- 
dicted for  the  offense,  to  which  he  pleaded  guilty;  whereupon 
the  court  of  quarter  sessions  suspended  sentences;  the  defend- 
ant was  allowed  to  go  without  day,  and  no  punishment  has 
ever  been  imposed  upon  him.  It  was  alleged,  however,  that 
he  was  required  to  pay  the  costs. 

This  suit  was  brought  in  the  court  below  by  Wilmoth 
against  the  defendant  to  recover  the  reward  of  one  thousand 
dollars  offered  by  the  latter.  The  defendant  refused  to  pay,  on 
the  grounds  that  the  prosecution  had  not  been  bona  fide;  that 
the  plaintiff  had  procured  the  offense  to  be  committed;  and 
that  his  offer  of  reward  did  not  contemplate  the  payment  of 
persons  for  procuring  violations  of  the  law. 

The  bona  fides  of  the  prosecution  was  fairly  submitted  to 
the  jury.  The  learned  judge  below  instructed  them,  in  his 
charge,  as  follows:  "  I  have  no  hesitation  in  saying  that  if 
Wilmoth  induced  this  man  to  commit  a  crime,  either  by  him- 
self or  those  he  employed,  by  any  trick  or  device  or  artifice, 
induced  him  to  do  a  thing  that  he  would  not  have  done  of  hia 
own  volition  and  own  mind,  there  could  be  no  recovery.     But 
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if  he  simply  went  to  him  and  asked  him  for  a  tax  receipt,  and 
that  was  all  he  did,  and  it  was  furnished  him,  I  don't  think 
that  that  was  such  a  trick  or  artifice  as  makes  it  improper  or 
illegal  that  Mr.  Wilmoth  should  recover  the  reward  alleged  to 
have  been  offered." 

In  view  of  this  charge,  we  must  regard  this  branch  of  the 
case  as  disposed  of  by  the  verdict  of  the  jury. 

It  was  further  contended  by  the  appellant  that  there  was  no 
conviction  within  the  meaning  of  the  offer;  that  the  convictioQ 
is  only  complete  when  followed  by  the  judgment  of  the  court. 
Upon  this  point  we  have  been  furnished  with  an  elaborate 
argument  on  both  sides.  It  is  not  needed  that  we  should  en- 
ter upon  a  discussion  of  the  meaning  of  the  word  *'  convic- 
tion "in  its  technical  sense.  We  must  regard  it  as  it  was 
probably  intended  to  be  used,  in  its  popular  sense.  In  com- 
mon parlance,  a  verdict  is  called  a  conviction:  Smith  v.  Com^ 
monwealth,  14  Serg.  &  R.  69.  In  this  case  there  was  more 
than  a  verdict.  There  was  a  plea  of  guilty,  which  was  a  con- 
fession of  guilt  by  the  defendant.  This  was  all  that  it  wa3 
possible  for  the  prosecutor  to  do.  He  had  brought  the  of- 
fender to  the  bar  of  the  court  and  compelled  a  plea  of  guilty. 
He  had  no  further  control  of  the  case.  The  sentence  was 
entirely  within  the  power  of  the  court.  We  are  of  the  opinion 
that  Howard  was  convicted  of  an  offense  against  the  electioa 
laws  within  the  meaning  of  the  defendant's  offer. 

A  careful  examination  of  the  specifications  which  refer  to 
the  admission  of  evidence  fails  to  disclose  error.  All  that  was 
objectionable  in  the  deposition  of  John  Murphy  appears  to 
have  been  excluded,  and  the  other  specifications  upon  this 
branch  of  the  case  are  without  merit. 

Nor  do  we  find  error  in  the  answers  to  points.  The  position 
assumed  by  the  defendant,  that  if  he  did  offer  a  reward  "for 
the  arrest  and  conviction  of  any  person  who  should,  between 
the  dates  of  the  offer  and  the  ensuing  election,  conjmit  any 
offense  against  the  election  laws  of  Pennsylvania,  such  offer 
was  without  consideration  as  between  the  plaintiff  and  defend- 
ant," cannot  be  sustained:  See  seventh  specification.  The 
reason  given  for  this  assumption  is,  that  each  had  an  equal  in- 
terest in  preserving  the  purity  of  elections  in  the  state  of  which 
both  were  citizens,  and  that  the  duty  of  one  was  the  same  as 
the  duty  of  the  other  in  regard  to  bringing  to  justice  per- 
sons who  should  thereafter  be  guilty  of  violating  the  election 
laws.     And  the  further  suggestion  was  made,  that  an  offer  ol 
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reward  for  the  conviction  of  persons  for  offenses  thereafter 
committed  was  void  as  against  public  policy. 

We  would  regret  to  be  compelled  to  sustain  either  of  these 
positions.  We  must  assume  that  the  offer  of  this  reward,  made 
publicly,  and  in  an  impressive  manner,  at  a  large  meeting  of 
the  Democratic  party,  was  made  honestly,  and  for  the  purpose 
of  preventing  election  frauds  at  the  ensuing  election.  Con- 
sidered in  this  light,  it  was  a  commendable  act,  and  worthy 
of  imitation  by  others.  When  acted  upon  by  a  citizen,  and 
an  offender  brought  to  justice  by  reason  of  the  offer,  we  can- 
not say  there  was  no  consideration  for  the  offer.  While  it 
may  have  been  prompted  by  a  sincere  desire  to  enforce  the 
election  laws,  it  is,  perhaps,  not  straining  a  point  to  say  that 
the  defendant  may  have  at  the  same  time  intended  to  benefit 
the  political  party  of  which  he  is  so  conspicuous  a  menjber. 
Having  had  this  advantage  or  consideration  for  his  offer,  he  is 
not  in  a  position  to  repudiate  it  upon  the  ground  of  want  of 
consideration.  Upon  the  faith  of  it,  the  plaintiff  may  have 
expended  both  time  and  money  in  doing  what  he  was  under 
no  legal  duty  to  do.  He  was  not  charged  by  the  law,  either 
with  detecting  offenses  or  with  bringing  offenders  to  justice. 
On  the  contrary,  those  duties  are  cast  by  the  law  upon  its  le- 
gally constituted  officers. 

Even  yet  more  untenable  is  the  defendant's  position,  that  it 
is  against  public  policy  to  offer  a  reward  for  the  conviction  of 
persons  for  offenses  thereafter  to  be  committed  against  the 
election  laws.  We  would  be  loath  to  believe  that  the  defend- 
ant, in  order  to  obtain  a  political  advantage  for  his  party, 
would  have  offered  the  reward  if  he  knew  it  was  against  pub- 
lic policy.  An  offer  of  this  kind  is  intended  to  deter  people 
from  the  commission  of  such  offenses.  There  is  nothing  in  it 
which  operates  as  a  lure  or  inducement  to  persons  to  violate 
the  law.  Offenses  against  the  election  laws  are  the  most 
deadly  perils  which  the  state  has  to  endure.  They  strike  at 
the  foundations  of  social  order.  They  are  at  all  times  difficult 
to  reach,  and,  with  few  exceptions,  go  without  detection  and 
punishment.  No  surer  method  of  reaching  them  has  ever 
been  devised  than  that  of  offering  a  reward.  There  are  nu- 
merous instances  in  which  it  has  been  successful,  of  which  the 
present  case  is  one,  and  those  who  have  procured  this  result 
are  entitled  to  commendation  for  their  liberality  and  public 
spirit. 

We  find  no  error  in  the  answer  of  the  court  below  to  the  de- 
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fendant's  second  point,  nor  do  we  find  substantial  error  in  any 
of  the  other  answers  to  points,  or  in  those  portions  of  the 
charge  embraced  in  the  respective  specifications.  The  case 
was  fairly  submitted  to  the  jury,  and  the  verdict  appears  war- 
ranted by  the  testimony. 

Judgment  affirmed.  „ 

Rewards,  when  Earned:  See  extended  note  to  ffayd^n  v.  Songer,  26  Am. 
Rep.  7,  8.  The  cases  of  Craw^haw  v.  City  of  Roxbury,  7  Gray,  374,  and  Louia» 
viUe  etc.  R.  R.  Co.  v.  Goodnight,  10  Bush,  552,  19  Am.  Rep.  80,  there  cited, 
are  ia  accord  with  the  ruling  of  the  principal  case. 


Altoona    Second    National    Bank    v.    Dunn. 
Gardner  v,  Ddnn. 

[151  Pennsylvania  State,  228.] 

NsQOTiABLE  Instruments  —  Accommodation  Notes  with  REsxRicnoNS. 
•  —  When  the  payee  of  a  sealed  accommodation  note  receives  it  subject 
to  the  restriction  that  it  is  to  be  used  only  in  obtaining  a  loan,  he  cannot 
pledge  it  for  an  antecedent  debt;  but  if  he  receives  it  without  restriction 
as  to  its  us%  he  may  so  pledge  it. 

Negotiable  Instruments  —  Accommodation  Notes  —  Defenses  against. 
—  Proof  that  an  accommodation  note  was  given  subject  to  the  restrict 
tion  that  it  was  only  to  be  used  in  obtaining  a  loan  is  a  perfect  defense 
by  the  maker  against  it  in  the  hands  of  a  pledgee,  to  whom  it  has  been 
given  as  security  for  an  antecedent  debt.  • 

Rules  to  open  judgments.  Edward  T.  Dunn  and  Ellen 
Dunn,  his  mother,  were  indebted  to  the  appellee  bank,  of 
which  H.  A.  Gardner  was  cashier,  in  the  sum  of  ten  thousand 
dollars,  and  being  called  upon  for  security,  said  Edward  ob- 
tained judgment  notes  aggregating  ten  thousand  dollars  from 
three  of  his  brothers  and  sisters,  and  presented  them  to  the 
bank.  The  bank  accepted  them  as  security,  and  entered  up 
the  judgments.  The  note  in  suit  was  given  by  Maggie  Dunn 
to  her  brother,  the  said  Edward,  upon  his  representation  that 
it  would  enable  him  to  obtain  a  further  loan  from  the  bank, 
and  it  was  given  for  this  purpose.  Edward  Dunn  seems  to 
have  received  the  other  notes  from  his  brothers  and  sisters 
upon  the  same  representations;  but  after  the  bank  had  re- 
ceived all  the  notes  from  him,  and  entered  up  judgments 
thereon,  it  refused  to  make  any  further  loans  to  him,  and  a» 
his  insolvency  followed,  the  makers  of  the  above  notes  were- 
sought  to  be  held  responsible  for  his  debt.     The  rules  to  opeu 
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the  judgments  entered  up  by  the  bank  upon  the  above  notes 
were  discharged,  and  the  makers  thereof  appealed.  Other 
facts  appear  in  the  opinion. 

John  0.  Johnson,  Martin  Bell,  and  John  D,  Blair,  for  the 
appellants. 

A.  S.  Landis,  Greevy  and  Patterson,  and  William  8.  Ham- 
mond, for  the  appellees. 

Heydrick,  J.  Conceding  that  the  learned  court  below  was 
justified  by  the  evidence  in  the  finding  that  "there  was  no 
misrepresentation  on  the  part  of  Gardner  to  obtain  the  notes," 
it  does  not  follow  that  the  appellant  can  be  held  beyond  the 
amount,  if  any,  which  the  bank  advanced  upon  her  credit. 
The  plantiflf  does  not  claim  to  have  advanced  more  than  about 
four  hundred  dollars  upon  the  appellant's  credit,  and  there  is 
some  doubt  whether  that  sum  was  not  advanced  before  the 
note  in  controversy  was  made,  and  without  the  knowledge  or 
any  promise  upon  the  part  of  the  appellant.  While  it  is  quite 
clear  that  two  of  the  parties  to  the  note,  Edward  T.  Dunn  and 
Ellen  Dunn,  were  indebted  to  the  bank  in  the  sum  of  ten 
thousand  dollars,  for  which  it  held  the  note  of  the  latter,  in- 
dorsed by  the  former,  and  that  it  was  pressing  for  security  for 
this  indebtedness,  it  is  not  pretended  that  it  accepted  the  note 
in  suit  in  payment,  or  surrendered  the  note  which  it  already 
held.  The  cashier  says  that  when  Edward  handed  it  to  hira 
he  told  him  that  it  was  not  what  he  had  promised,  and  was 
not  satisfactory,  and  insisted  that  he  get  the  signatures  of  the 
other  heirs  of  his  father  to  it.  And  when  Edward  brought  in 
three  other  judgment  notes  for  $3,3'^3.33^  each,  signed  by  three 
of  his  brothers  and  sisters,  the  appellants  in  three  other  cases 
argued  herewith,  it  does  not  appear  that  all  together  were  ac- 
cepted in  payment  of  the  original  debt.  On  the  contrary, 
Mr.  Gardner  says:  "  Some  time  after  that  (the  delivery  of  the 
last  three  notes),  Mr.  Dunn  came  in  with  a  receipt  drawn  up, 
I  do  not  remember  the  amount  of  itexactly,  but,  substantially, 
it  was  an  acknowledgment  on  our  part  that  both  these  three 
notes  and  the  one  given  by  him  a  few  days  before  for  ten 
thousand  dollars  were  to  secure  the  note  of  his  mother  held  by 
us,  and  not  for  twenty  thousand  dollars  indebtedness,  as  the 
face  of  them  would  show.  It  appeared  to  me  to  be  fair  and 
riglit.  and  I  signed  and  delivered  it  to  Mr.  Edward  T.  Dunn." 

The  bank,  then,  upon  its  own  showing,  held  these  notes  as 
collateral  security  for  an  antecedent  debt,  and  it  did  not  even 
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give  time  upon  the  original  debt,  because  the  notes  were  pay- 
able one  day  after  date,  and  the  evidence  shows  that  that  time 
must  have  elapsed  before  they  were  accepted.  It  was  not, 
therefore,  a  bona  fide  holder  for  value:  Lord  v.  Ocean  Bonk, 
20  Pa.  St.  384;  59  Am.  Dec.  728;  Lenheim  v.  Wilmarding,  55 
Pa.  St.  73;  Pratt's  Appeal,  77  Pa.  St.  378;  Royer  v.  Keystone 
National  Bank,  83  Pa.  St.  248;  Carpenter  v.  National  Bank  of 
■the  Republic,  106  Pa.  St.  170. 

The  next  question  is  as  to  the  character  of  the  note.  If  it 
were  an  accom  modation  note, — that  is  to  say,  commercial  paper 
given  without  value  to  enable  the  party  to  whom  it  was  given 
to  use  it  for  his  own  benefit,  without  restriction  as  to  the  man- 
ner in  which  It  should  be  used,  —  there  is  no  question  that  it 
could  have  been  pledged  as  collateral  security  for  an  antece- 
dent debt.  "  He  who  chooses  to  put  himself  in  the  front  of  a 
negotiable  instrument  for  the  benefit  of  his  friend  must  abide 
the  consequence,  and  has  no  more  right  to  complain  if  his 
friend  accommodates  himself  by  pledging  it  for  an  old  debt 
than  if  he  had  used  it  in  any  other  way  ":  Lord  v.  Ocean  Bank^ 
20  Pa.  St.  384;  59  Am.  Dec.  728.  And  since  accommodation 
paper,  strictly  so  called,  in  the  hands  of  a  pledgee  for  an  an- 
tecedent debt  is  open  to  any  defense,  except  want  of  considera- 
tion, that  could  be  made  to  it  in  the  hands  of  an  original 
party  {Cuvimings  v.  Boyd,  83  Pa.  St.  372;  Carpenter  v. 
National  Bank  of  the  Republic,  106  Pa.  St.  170),  it  might  be 
difficult  to  show  why  a  sealed  bill  given  for  accommodation, 
and  without  restriction  as  to  the  manner  of  its  use,  might  not 
be  pledged  in  like  manner  as  a  negotiable  note.  But  it  is  not 
necessary  to  decide  this  point.  The  note  was  not  signed  by 
the  appellant  without  restriction  as  to  the  manner  of  its  use, 
if  she  can  be  believed,  and  if  it  had  been  negotiable,  the 
present  defense  would  have  been  available:  Royer  v.  Keystone 
National  Bank,  83  Pa.  St.  248,  She  testified  that  she  signed 
it  to  enable  her  brother  to  obtain  a  loan;  and  in  this  she  was 
not  contradicted,  nor  did  the  learned  court  below  find  that 
she  was  unworthy  of  belief.  The  expression  of  this  one  pur- 
pose was  the  exclusion  of  every  other,  and  a  restriction  upon 
the  manner  in  which  the  note  should  be  used.  Being  under 
no  obligation  to  either  her  brother  or  the  bank,  she  could  with- 
hold her  signature,  or  give  it  upon  her  own  terms;  and  because 
she  had  the  right  to  impose  terms  arbitrarily,  there  can  be  no 
inquiry  as  to  whether  the  use  that  was  made  of  the  note  was 
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more  disadvantageous  to  her  than  that  stipulated  would  have 
been. 

For  these  reasons,  the  decree  of  the  court  below  is  reversed, 
and  a  procedendo  is  awarded. 


Aooommodation   Paper  —  Rigrhts    and  Iiiabilities  of  Makers  and  In- 

dorsers.* 
Nature  of  Contract.  —  An  accommodatioa  maker  or  indorser  is  a  person 
who  has  signed  a  note  without  receiving  value,  and  for  the  purpose  of  lend* 
ing  his  name  to  some  other  person  as  a  means  of  credit:  Benjamin's  Chalmers's 
Digest,  art.  90;  Randolph  on  Commercial  Paper,  sec.  472;  Miller  v.  Larned, 
103  111.  562.  An  accommodation  note,  in  the  strict  sense,  is  a  loan  of  the 
maker's  credit  without  instructions  as  to  the  manner  of  its  use:  Lenheim  v. 
Wilmarding,  55  Pa.  St.  73.  The  party  accommo<lated  impliedly  agrees  to 
take  up  the  note  at  maturity,  and  to  indemnify  the  accommodation  maker  or 
indorser  against  the  consequences  of  non-payment:  Reynolds  v.  Doyle,  1 
Man.  &  G.  753;  Asprey  v.  Levy,  16  Mees.  &  W.  851.  As  to  third  parties, 
the  rights  and  liabilities  of  an  accommodation  party  are,  in  general,  the  same 
as  those  of  a  party  receiving  valuable  consideration  for  his  signature;  but 
between  the  accommodation  party  and  the  person  accommodated,  there  is 
no  such  liability,  and  one  who  draws  or  indorses  commercial  paper  for  the 
accommodation  of  another  is  not  liable  on  it  to  him,  whatever  their  apparent 
relation  upon  the  paper  may  be:  Miller  v.  Lamed,  103  111.  562. 

Liability  of  Maker  or  Indorser.  —  The  contract  and  liability  of  an  accommo- 
dation party  are,  in  general,  those  of  a  surety  for  the  party  accommodated: 
Noll  V.  Oherhellmann,  20  Mo.  App.  336;  Child  v.  Eureka  Potoder  Works,  44 
N.  H.  354;  Cummin<js  v.  Little,  45  Me.  183;  Barron  v.  Cody,  40  Mich.  259; 
Blakeslee  v.  Hewett,  76  Wis.  341.  And  if  he  takes  up  the  paper  at  maturity,  the 
party  accommodated  will  be  liable  for  it  as  a  principal  is  to  a  surety:  Burton 
V.  Slaughter,  26  Gratt.  914;  Lacy  v.  Lofton,  26  Ind.  324.  In  some  jurisdic- 
tions, however,  an  accommodation  maker  is  held  liable  as  a  principal,  and 
not  as  a  mere  surety,  as  to  a  bona  fide  holder  for  value,  and  without  notice: 
Stephens  V.  Monongahela  Nat.  Bank,  88  Pa.  St.  157;  .32  Am.  Rep.  438;  First 
Nat.  Bank  v.  Morgan,  6  Hun,  346.  The  maker  of  an  accommodation  note 
delivered  to  the  payee  to  be  discounted  for  his  benefit  cannot  set  up  want 
of  consideration  as  a  defense  against  the  holder  for  value:  Waite  v.  KaU 
misky,  22  111.  App.  382;  Miller  v.  Lamed,  103  111.  562;  Grant  v.  Ellicott,  7 
Wend.  227.  The  very  purpose  of  making  accommodation  paper  is  that  the 
party  favored  may  dispose  of  it,  and  unless  restricted,  he  may  transfer  it, 
either  before  or  after  maturity,  and  the  maker  or  indorser  will  be  equally 
bound.  The  only  safe  rule  is,  that  when  a  note  is  given  without  restriction 
as  to  the  time  or  mode  of  using  it  by  the  party  accommodated,  and  it  has 
been  transferred  in  good  faith  and  in  the  usual  course  of  business,  the  holder, 
if  he  paid  a  valuable  consideration  for  it,  will  be  entitled  to  recover  the  full 
amount,  although  he  may  have  had  full  knowledge  that  it  was  accommoda- 
tion paper:  Winters  v.  Home  Ins.  Co.,  30  Iowa,  172;  Jones  v.  Berrylull,  '25 
Iowa,  289;  Thompson  v.  Shepherd,  12  Met.  311;  46  Am.  Dec.  676;  Thatcher 
V.  West  River  Nat.  Bank,  19  Mich.  196;  Powell  v.  Waters,  17  Johns.  176; 
Milkr  V.  Lamed,  103  111.  562;  First  Nat.  Bank  v.  Grant,  71  Me.  374;  .36  Am. 

•  KKFERKNCK  TO  MONOGRAPHrC  NOTK. 

Accommodation  paper,  defenses  available  to  acceptor  of:  1  Am.  St.  Rep.  136-13J. 
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Rep.  334;  Seyfert  v.  Edison,  45  N.  J.  L.  393.  When  a  note  ia  made  to  en- 
able the  maker  to  raise  money  npon  it,  and  it  is  indorsed  by  him  for  that 
purpose,  the  indorsee  may  recover  upon  it,  not  only  as  against  the  payee 
and  indorser,  but  against  all  others  who  may  have  signed  it:  Nai/olk  NaL 
Batik  V.  Griffiu,  107  N.  C.  173;  22  Am.  St.  Rep.  868.  A  person  who  makea 
bis  negotiable  note,  and  gives  it  to  another  to  raise  money  on,  is  bound 
by  the  note  to  a  third  person,  who  takes  it  for  value;  and  in  this  respect 
there  is  no  diflFerence  between  a  promissory  note  and  a  bill  of  exchange: 
Hawkins  v.  Neal,  60  Miss.  256.  When  such  a  note  is  made  for  the  accom- 
modation  of  the  payee,  and  is  left  with  him  to  be  used  in  the  general  trans- 
action of  his  business,  it  has  no  vitality  while  it  remains  in  his  possession; 
but  when  negotiated  by  him,  it  stands  on  an  equality  with  other  commercial 
paper,  and  the  maker  is  bound  primarily  and  unconditionally  for  its  pay- 
ment. When  such  note  is  not  made  for  any  special  purpose,  and  there  is  no 
restriction  on  its  use  by  the  payee,  the  title  and  rights  of  the  holder,  aa 
against  the  maker,  are  not  affected  by  the  fact  that  he  acquired  it  of  the 
payee  after  maturity  with  knowledge  of  the  relation  existing  between  the 
payee  and  the  maker:  Connerly  v.  Planters'  etc.  Ins.  Co.,  66  Ala.  432. 

An  accommodation  note,  indorsed  by  the  payee,  and  delivered  to  one  of 
the  makers  before  due,  to  be  negotiated,  is  not  presumed  to  have  been  paid, 
and  the  person  purchasing  it  in  good  faith  and  for  value  may  recover 
thereon:  Morris  v.  Moi'ton,  14  Neb.  358.  When  the  assignee  of  accommoda- 
tion paper  again  assigns  it,  before  maturity,  to  an  innocent  purchaser  for 
value,  the  latter  takes  it  free  of  all  equities  between  the  first  assignee 
and  the  payee:  Cook  v.  Nortoood,  106  111.  558.  An  accommodation  indorser 
who  signs  a  negotiable  note,  leaving  the  amount  blank,  and  intrusts  it  to 
another  with  authority  to  fill  the  blank  with  an  agreed  sum,  will,  as  to  third 
persons  having  no  knowledge  of  the  limitations  of  such  authority,  be  bound 
by  the  act  of  the  person  to  whopi  the  instrument  is  intrusted,  although  he 
fills  the  blank  with  a  larger  sura  than  that  agreed  upon:  Johnson  Harvester 
Co.  V.  McLean,  57  Wis.  258;  46  Am.  Rep.  39.  Au  accommodation  indorser 
cannot  set  up,  in  a  suit  against  him  and  his  indorsee,  that  there  was  an 
agreement  between  them,  at  the  time  of  putting  their  names  on  the  paper, 
that  such  indorsement  should  constitute  a  joint,  and  not  a  successive,  lia- 
bility: Johnson  v.  Ramsey,  43  N.  J.  L.  279;  39  Am.  Rep.  580.  An  accom- 
modation indorser  on  a  note  may,  by  agreement  between  himself  and  • 
subsequent  indorser,  render  himself  liable  to  the  latter  as  an  actual  indorser 
for  value:  Leeke  v.  Hancock,  76  Cal.  127. 

Although  there  is  some  conflict  of  authority,  the  general  rule  seems  to  be 
well  settled  that  several  accommodation  indorsers  on  a  note  are  not  co- 
sureties, in  the  ab^sence  of  an  agreement  between  them  to  that  effect:  Moody 
T.  Findley,  43  Ala.  167.  Thus  when  several  persons  indorse  their  names  on 
a  note,  in  order  to  enable  the  maker  to  get  it  discounted,  and  some  of  them 
afterwards,  on  the  failure  of  the  maker,  pay  the  note,  they  cannot  maintain 
an  action  against  the  others  for  contribution,  without  proving  that  the 
relation  between  them  was  really  that  of  co-sureties;  but  parol  evidence 
is  always  admissible  to  show  that  such  indorsers,  by  agreement  between 
themselves,  constituted  themselves  co-sureties:  CUipp  V.  Bice,  13  Gray,  403; 
74  Am.  Dec.  639;  Easterly  v.  Barber,  66  N.  Y.  433.  In  the  absence  of  such 
special  agreement,  an  accommodation  indorser  who  is  obliged  to  pay  it  to  a 
holder  for  value  may  maintain  an  action  for  the  whole  amount,  as  against 
»  prior  indorser:  Shaw  v.  Knox,  98  Mass.  214;  McCarty  r.  Roots,  21  How. 
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432;  McDonald  v,  McGruder,  3  Pet.  470;  McCune  v.  Belt,  45  Mo.  174;  Core 
y.  Wilson,  40  Ind.  204;  Phillips  v.  Plato,  42  Hun,  189. 

A  subsequent  accommodation  indorser  who  pays  the  note  may  recover  of 
a  prior  indorser  the  whole  amount  paid,  and  not  merely  a  contribution,  as  in 
case  of  sureties.  It  makes  no  difference  that  the  indorsers  both  knew  that 
each  was  an  accommodation  indorser,  so  long  as  there  is  no  actual  agreement 
between  them  to  share  the  liability,  nor,  in  the  absence  of  such  agreement, 
that  the  object  of  the  indorsements  is  to  enable  the  maker  to  get  a  loan  at  a 
bank  upon  the  note,  and  that  they  were  to  operate  together  as  a  security  to 
the  bank:  Kirsdiner  v.  Conklin,  40  Conn.  77.  Wiien  one  of  two  accommoda- 
tion signers  executes  a  note  as  a  joint  maker  with  the  principal  debtor,  and 
the  other  as  payee  and  indorser,  and  there  is  no  special  agreement  betweea 
them,  the  former  cannot,  after  paying  the  note,  call  upon  the  latter  for  con- 
tribution: Hillegas  v.  Stephenson,  75  Mo.  118;  42  Am.  Rep.  393.  When  the 
payee  of  an  accommodation  note  indorses  it  in  blank,  after  which  it  is  in- 
dorsed in  blank  by  two  other  persons,  it  will  not  be  presumed  that  they  are 
joint  indorsers  to  the  holder;  but  the  presumption  is,  that  they  are  successive 
indorsers,  and  the  second  indorser  may  be  sued  alone,  without  noticing  the 
other  indorser:  Oiiens  v.  Merchants^  Nat.  Bank,  85  111.  442.  In  some  juris- 
dictions the  rule  prevails  that  indorsers  on  accommodation  paper  for  the 
benefit  of  third  persons,  when  there  is  no  special  agreement  between  them, 
and  when  neither  is  benefited,  are  to  be  considered  as  co-sureties,  and  only 
entitled  to  contribution:  Darnel  v.  McRae,  2  Hawks,  590;  11  Am.  Dec.  787; 
Dawson  v.  Peltway,  4  Dev.  &  B.  396.  So  it  was  decided  in  Douglas  v.  Wad' 
die,  1  Ohio,  413,  13  Am.  Dec.  630,  that  accommodation  indorsers  of  promis- 
sory notes  are  co-sureties,  and  that  the  last  indorser  cannot  recover  more 
than  a  coiitributive  share  against  a  previous  indorser.  This  case  is  criticised, 
but  adhered  to,  in  Barnet  v.  Young,  29  Ohio  St.  11,  where  the  court  said, 
quoting  from  the  former  case:  "  Where  there  are  two  or  more  upon  an  ac- 
commodation note,  all  of  whom  indorsed  before  the  note  became  operative 
by  being  transferred  to  some  person  not  a  party,  for  value  received,  and  all 
of  whom  are  charged  by  notice  of  demand  and  non-payment,  they  shall  be 
treated  as  co-sureties,  and  contribution  shall  be  made  between  them  as  such. 
Although  the  doctrine  thus  laid  down  and  applied  to  promissory  notes  is  not 
in  accord  with  the  great  weight  of  authority  on  the  subject,  yet  the  length 
of  time  that  has  elapsed  since  the  decision  was  made,  its  having  been  subse- 
quently recognized  by  this  court  without  questioning  its  correctness,  and  the 
fact  that  the  rule  as  this  class  of  commercial  paper  is  and  has  been  long 
understood  in  the  state,  all  unite  in  requiring  the  decision  to  remain  undis- 
turbed." The  rule  maintained  by  these  Ohio  cases  also  prevails  in  Vermontt 
Pitkin  V.  Flanagan,  23  Vt.  160;  56  Am.  Dec.  61. 

Pledge  as  Collateral  Security  or  in  Payment.  —  The  rule  is  well  settled  that 
one  not  induced  by  fraud,  who  makes  or  indorses  a  note  or  bill  for  the  ac- 
commodation of  another,  without  restriction  as  to  its  use,  is  liable  to  a 
holder  or  indorsee  who  receives  it  in  good  faith,  before  due,  as  collateral 
security  for  an  antecedent  debt  or  in  payment  of  a  pre-existing  or  concur- 
rent debt  of  such  holder  or  indorsee,  although  there  is  no  other  consideration, 
as  the  existence  of  the  debt  is  sufficient  consideration  for  the  transfer:  Schepp 
V.  Carpenter,  51  N.  Y.  602;  Pitts  v.  Foglesing,  37  Ohio  St.  676;  41  Am.  Rep. 
640;  Washington  Bank  v.  Krum,  15  Iowa,  53;  Fetters  v.  Muncie  Nat.  Bank. 
34  Ind.  251;  7  Am.  Rep.  225;  Ororers'  Bank  v.  Penjield,  69  N.  Y.  502;  25 
Am.  Rep.  231;  MHler  v.  Lamed.  103  111.  5G2;  Quinn  v.  Hard,  43  Vt.  373; 
6  Am.  Rep.  284;  Kimbro  v.   Lytle,   10  Yerg.   417;  31  Am.   Dec.   5S5;  Dunn 
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V.  Wexfon,  71  Me.  270;  36  Am.  Rep.  310;  Dawson  ▼.  Goodyear,  43  Conn. 
648;  Maitland  v.  Citizens'  Nat.  Bank,  40  Md.  540;  17  Am.  Rep.  620.  Thus 
when  an  accommodation  bill  is  paid  by  one  of  the  indorsers,  and  there  is 
no  special  agreement  that  they  should  be  bound  to  pay  in  equal  proportions 
as  co-sureties,  the  indorser  who  takes  up  the  bill  may  assign  it  as  collat- 
eral security  for  a  pre-existing  debt;  and  the  assignee  may  recover  of  the 
original  payee,  who  is  also  an  indorser:  McCarty  v.  Roots,  21-  How.  4.S2. 
One  who  takes  accommodation  paper  as  collateral  for  a  precedent  debt, 
and  surrenders  other  security  for  it,  is  entitled  to  recover  upon  it  as  a 
holder  for  value:  Depeau  v.  Waddington,  6  Whart.  220;  36  Am.  Dec.  216. 
When  a  note  with  an  accommodation  indorsement  is  pledged  to  one  who 
afterwards  becomes  a  purchaser  of  it,  he  is  entitled  to  recover  against  the 
accommodation  indorser,  even  though  he  knew  of  the  accommodation  at 
the  time  he  took  the  note:  Ranson  v.  Turley,  50  Ind.  273.  When  such 
paper  has  been  pledged  as  collateral,  only  the  amount  which  is  actually  due 
and  secured  by  it  can  be  recovered  from  the  accommodation  maker  or  in- 
dorser: Atlas  Bank  v.  DoyU,  9  R.  I.  76;  98  Am.  Dec.  368;  Buchanan  ▼. 
Intei-national  Bank,  78  111.  500.  This  is  also  true  when  it  has  been  trans- 
ferred as  collateral  for  advances  made  at  the  time,  or  afterward:  Gordon 
y.  Boppe,  55  N.  Y.  665.  In  Alabama  and  in  Pennsylvania,  a  creditor  who 
receives  accommodation  paper  as  collateral  security  for  the  payment  of  a 
pre-existing  debt  is  not  regarded  as  having  acquired  it  for  a  valuable  con- 
sideration in  the  due  course  of  business,  and  is  not  entitled  to  protection 
against  equities  or  defenses  on  the  part  of  the  maker  or  indorser,  of  which 
he  has  no  notice.  This,  however,  is  contrary  to  the  great  weight  of  author- 
ity: Boykin  v.  Bank  of  Mobile,  72  Ala.  262;  47  Am.  Rep.  408;  Marks  v. 
First  Nat.  Bank,  79  Ala.  550;  58  Am.  Rep.  620;  Royer  v.  Keystone  Nat. 
Bank,  83  Pa.  St.  248;  Cai-penter  v.  National  Bank,  106  Pa.  St.  170.  Even 
here,  however,  it  is  maintained  that  if  a  creditor  takes  the  note  in  payment 
of  a  precedent  debt,  he  becomes  a  purchaser  for  value  in  due  course  of  busi- 
ness, equally  as  if  he  had  advanced  mouey  on  the  faith  of  the  note:  Marks 
T.  First  Nat.  Bank,  79  Ala.  550;  58  Am.  Rep.  620. 

Misappropriation.  —  When  accommodation  paper  is  made  or  indorsed  for 
a  restricted  or  special  purpose,  and  has  been  fraudulently  diverted  from  the 
pnrpose  for  which  it  was  intended  by  the  payee  or  indorsee  in  the  payment  of 
a  debt,  or  as  collateral  security  for  a  precedent  debt  or  otherwise,  a  holder 
with  knowledge  of  the  purpose  for  which  the  paper  was  made  is  not  a  pur- 
chaser for  value,  even  if  he  acquires  the  paper  before  maturity,  so  as  to  free 
it  of  all  defenses  and  equities  which  exist  in  favor  of  the  maker  or  indorser. 
When  such  paper  has  eCFected  the  substantial  purpose  for  which  it  was  de- 
signed by  the  parties,  the  accommodation  maker  or  indorser  cannot  object 
that  it  was  not  effected  in  the  precise  manner  contemplated  at  the  time  of 
its  creation;  but  when  the  paper  is  diverted  from  its  original  destination, 
and  fraudulently  put  in  circulation  by  the  payee  or  his  agent,  the  holder 
cannot  recover  upon  it  against  the  accommodation  maker  or  indorser,  unless 
he  received  it  in  good  faith  in  the  ordinary  course  of  trade,  without  notice 
and  for  valae:  Wardell  v.  Howell,  9  Wend.  170;  Small  v.  Smith,  1  Denio, 
683;  Moore  v.  Ryder,  65  N.  Y.  438;  Grocers'  Bank  v.  Penfeld,  69  N.  Y.  502; 
25  Am.  Rep.  231;  Thompson  v.  Ponton,  1  Duval  1,  389;  Daggett  v.  Whiting,  35 
Conn.  366;  Duncan  v.  Gilbert,  29  N.  J.  L.  521. 

Fiamiulent  Direnion  of  Accommodation  Paper  from  the  purpose  for  which 
it  was  drawn,  by  pledging  it  as  collateral  security  for  a  precedent  debt  or 
otherwise,  is  no  defense  to  an  action  by  a  bona  fide  holder  for  value  and  with- 
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out  notice,  before  maturity:  F^irtt  Nat.  Batik  v.  Hall,  44  N.  Y.  395;  4  Am. 
Rep.  698;  Fetters  v.  Muncie  Nat.  Bank,  34  Iiui.  251;  7  Am.  Rep.  225;  Mait- 
land  V.  Citizens'  Nat.  Bank,  40  Md.  540;  17  Am.  Rep.  620.  Thus  when  ao 
commodation  paper  is  fraudulently  diverted  from  the  purpose  for  which  it 
was  made,  and  a  banker,  who,  without  notice  of  such  diversion,  takes  it  from 
his  payee  as  collateral  for  a  previous  loan  not  yet  due,  and  in  lieu  and  upon 
surrender  of  collateral  notes  of  other  parties  then  past  due,  and  protested  for 
non-payment,  which  had  previously  been  deposited  as  collateral  to  such  loan, 
he  is  a  bona  fide  purchaser,  and  entitled  to  recover  against  the  accommodation 
maker,  notwithstanding  the  diversion,  and  although  the  parties  liable  on  the 
protested  notes,  for  which  this  accommodation  paper  was  substituted,  were 
insolvent  and  the  notes  worthless:  Park  Bank  v.  Watson,  42  N.  Y.  490;  1 
Am.  Rep.  573.  An  accommodation  indorser  of  a  no:e,  which  is  diverted 
from  the  purpose  for  which  it  was  made  and  indorsed,  and  is  transferred  by 
the  maker  as  security  for  a  precedent  debt,  cannot  avail  himself  of  the  de- 
fense of  the  misappropriation  of  the  note  as  against  one  who  has  received  it 
from  the  original  transferee  in  the  usual  course  of  business,  for  value,  before 
maturity,  without  notice  of  such  defense.  The  latter  is  within  the  protec- 
tion accorded  by  the  law  merchant  to  all  bona  fide  holders  for  value;  and 
when,  in  such  case,  the  original  transferee  of  the  note  receives  it  without  any 
knowledge  of  a  restriction  upon  the  rights  of  the  makers  in  its  use,  and 
transfers  it  to  a  bank  of  which  he  is  a  director,  the  fact  that  he  took  it  for  a 
precedent  debt  does  not  affect  the  title  of  the  bank:  Merchants'  Bank  T. 
Comstock,  55  N.  Y.  24;  14  Am.  Rep.  108. 

One  who  takes  a  note  in  good  faith,  for  value,  before  its  maturity,  without 
knowledge  of  the  death  of  the  maker,  or  that  it  is  accommodation  paper, 
may  recover  on  it  against  tlie  estate  of  the  maker,  even  though  the  indorser, 
for  whose  accommodation  it  was  made,  put  it  in  circulation  fraudulently  as 
against  the  maker:  Clark  V.  Tliayer,  105  Mass.  216;  7  Am.  Rep.  511.  When 
a  bill  of  exchange  is  drawn  and  indorsed  for  the  accommodation  of  the  ac- 
ceptors, upon  condition  that  it  shall  be  discounted  at  a  particular  bank,  a 
purchaser  of  the  bill  before  maturity,  without  notice  of  the  secret  agreement, 
is  not  affected  by  it,  though  he  may  have  taken  the  bill  in  payment  of  a  pre- 
existing debt:  Frank  v.  Quast,  86  Ky.  649.  When  a  note  is  made  or  indorsed 
as  acconimo(iatiou  paper  with  the  understanding  that  it  is  to  be  discounted 
at  a  certain  bauk,  or  that  money  is  to  be  obtained  upon  it  in  a  particular 
manner,  it  is  not  a  fraudulent  misappropriation  to  discount  it  at  a  different 
bank,  or  to. obtain  money  or  credit  upon  it  in  a  different  way  from  what  was 
intended.  If  the  note  effects  the  substantial  purpose  for  which  it  was  de- 
signed, it  is  not  material  tliat  it  was  not  effected  in  the  precise  manner  con- 
templated, unless  there  is  fraud,  or  the  interest  of  the  maker  or  indorser  ia 
prejudiced.  In  such  case  it  is  not  a  misappropriation  to  deposit  the  note  as 
collateral  security  for  letters  of  credit  thus  obtained,  unless  such  act  is  a 
fraud  upon  the  maker  or  indorser,  or  in  some  way  injuriously  affects  his  in- 
terest: Duncan  v.  Gilbert,  29  N.  J.  L.  521.  If  an  accommodation  note  is  given 
with  an  agreement  that  the  payee  is  to  deposit  it  temporarily  as  collateral 
security  for  a  loan  to  be  made  to  him,  but  instead  of  obtaining  a  new  loan, 
with  the  note  as  collateral,  he  deposits  it  with  a  bank  as  security  for  money 
already  owing  by  him  to  it,  this  is  not  a  misappropriation,  becau^ie  the  paper 
effects  the  substantial  purpose  for  which  it  was  designed,  though  the  result 
is  not  produced  in  the  precise  mode  contemplated;  and  in  order  to  constitute 
a  misappropriation,  the  misuse  must  be  tainted  with  fraud:  Jackson  v.  First 
Nat.  Bank,  42  N.  J.  L.  177.     Wueu  a  note  is  drawn,  payable  at  a  certaia 
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I)ank,  a.n(\  is  indorsed  for  the  accommodation  of  the  maker,  to  enable  him  to 
raise  money  with  which  to  purchase  barley,  and  he  then  applies  the  note  to 
the  payment  of  a  del)t  which  he  and  another  owe  at  a  diflferent  bank,  this  la 
not  such  a  diversion  of  the  paper  as  will  discharge  the  indorser,  it  not  appear- 
ing that  at  the  time  of  indorsing  that  the  use  to  which  it  might  be  applied 
was  at  all  important  to  him:  Mohawk  Bank  v.  Corey,  1  Hill,  513.  When  a 
note  is  indorsed  by  the  payeo  to  enable  the  maker  to  discount  it  at  a  bank 
for  his  accommodation,  and  the  maker,  upon  being  refused  by  the  bank, 
discounts  it  to  a  third  person,  with  knowledge  of  the  circumstances,  this 
does  not  amount  to  a  fraud  which  can  affect  the  rights  of  the  holder  against 
the  indorser:  Powell  v.  Waters,  17  Johns,  176;  Bank  of  Chenango  t.  Hyde,  4 
Cow.  567. 

If  an  accommodation  note  is  made  payable  to  the  accommodation  indorser, 
to  be  discounted  at  a  particular  bank,  but  instead  is  sold  to  a  private  person, 
the  indorsers  thereon  are  liable,  althoug;h  the  sale  is  made  without  their 
knowledge:  Parker  v.  McDowell,  95  N.  C.  219;  59  Am.  Rep.  235.  When  a 
note  is  indorsed  for  the  accommodation  of  the  maker,  to  be  discounted  at  a 
certain  bank,  it  is  not  a  fraudulent  misapplication  of  the  note  to  discount  it 
at  another  bank,  or  to  use  it  in  the  payment  of  a  debt,  or  in  any  other  way  for 
the  credit  of  the  maker:  Parker  v.  McDoukU,  95  N.  C.  219;  59  Am.  Rep.  235. 
When  an  accommodation  indorser  agrees  with  the  maker  of  a  note  that  it  ia 
to  be  used  only  at  a  certain  bank,  and  siich  bank,  with  notice  of  the  agree* 
ment,  advances  money  upon  the  note,  and  retains  it  as  collateral  security,  it 
may  then  dispose  of  its  claim  against  the  maker,  and  transfer  the  note  as  col- 
lateral security  therefor,  and  such  transfer  will  not  constitute  a  misappro- 
priation as  against  the  accommodation  indorser:  Proctor  y.  Whitcomb,  137 
Mass.  303.  When  the  maker  of  a  note,  indorsed  for  his  accommodation  for 
a  special  purpose,  misapplied  it,  and  transferred  it  before  maturity  as  collat- 
eral security  for  a  debt,  part  of  which  he  afterwards  paid,  it  was  decided 
that  the  holder,  taking  it  without  notice  of  its  misapplication,  might  recover 
of  the  indorser  the  unpaid  balance  of  the  debt  for  which  it  was  pledged  a« 
security,  but  no  more:  Stoddard  v.  Kimball,  6  Cush.  469;  Duncan  v.  Oilbert, 
29  N.  J.  L.  521.  The  fact  that  accommodation  paper  is  made  payable  to  a 
particular  person  or  at  a  particular  place  does  not,  without  more,  prevent 
the  person  to  whom  it  is  intrusted,  and  for  whose  accommodation  it  is  made, 
from  obtaining  the  money  from  another.  Unless  the  makers  or  indorsers 
have  some  interest  beyond  the  mere  accommodation  of  their  principal,  any 
person  may  assume  that  it  is  an  accommodation  to  advance  the  amount  of 
money  the  paper  calls  for.  Thus  when  mere  accommodation  makers,  having 
no  interest  beyond  the  accommodation  of  their  principal,  either  in  the  mode 
of  raising  the  money,  or  in  the  manner  in  which  it  is  to  be  applied,  sign  a 
note  made  payable  to  a  named  person,  the  fact  that  without  their  consent 
the  note  is  delivered  to  another  without  any  alteration,  who  advances  tlie 
money  upon  it,  is  not  such  a  perversion  of  the  paper  as  will  defeat  it  in  the 
hands  of  a  holder  for  valae:  Meeker  v.  Shanks,  112  Ind.  207.  It  is  not  a 
gooil  defense  to  an  action  by  the  payee  against  the  makers  of  a  note  that 
such  makers  are  sureties  for  the  principal  maker,  and  that  after  signing  it 
they  intrusted  it  to  him  upon  the  condition  that  he  procure  the  signature  of 
a  designated  person  as  an  additional  surety,  and  that  he  delivered  the  note 
to  the  payee  without  their  knowledge  or  consent,  and  without  complying 
with  the  condition.  In  such  case  it  must  also  be  averred  and  proved  that 
the  payee,  before  the  delivery  to  him,  had  notice  of  the  condition:  Jordan  v. 
Jordan,  10  Lea,  124;  43  Am.  Rep.  294. 
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Tn  order  that  misappropriation  of  the  paper  may  be  set  up  as  a  defense  bj- 
the  accommodation  maker  or  indorser,  it  is  generally  necessary  that  th« 
party  acquiring  it  have  notice  of  the  restricted  indorsement,  and  that  th« 
condition  lias  not  been  complied  with,  and  also  that  the  perversion  of  the  paper 
from  the  purpose  intended  by  the  parties  has  injuriously  interfered  with  the 
interest  of  the  maker  or  indorser.  When  this  condition  exists,  the  holder 
is  not  considered  a  purchaser  for  value,  and  cannot  recover  of  the  maker  or 
indorser  against  whom  the  paper  has  thus  been  fraudulently  diverted.  Thus 
when  a  bill  of  exchange,  indorsed  for  accommodation,  and  delivered  to  the 
maker  on  the  express  condition  that  if  it  is  not  that  day  discounted  by  a 
particular  bank,  it  is  to  be  returned  to  the  indorser  or  destroyed,  and  after 
the  bank  has  refused  to  discount  the  bill,  it  is  passed  to  another,  with  notice, 
to  pay  an  existing  debt,  this  is  such  a  perversion  and  misappropriation 
of  the  paper  as  releases  the  indorser:  Hickerson  v,  Raiguel,  2  Heisk.  329. 
When  a  note  is  signed  by  a  number  of  persons,  it  having  a  condition  at- 
tached to  it,  in  writing,  that  before  its  delivery  ten  solvent  persons  should 
sign  it,  and  it  is  delivered  after  the  condition  has  been  complied  with,  and 
detached  from  the  note,  the  party  taking  it  with  knowledge  of  the  condition 
also  takes  the  risk  of  the  solvency  of  such  signers,  and  cannot  hold  the  in- 
dorser, unless  the  condition  has  been  complied  with:  ^Jamphell  Printing  Press 
etc.  Go.  V.  Pow'll,  78  Tex.  53.  When  a  note  is  indorsed  in  blank,  and  left 
with  a  third  person  to  be  signed  by  the  maker  and  used  for  a  particular  pur- 
pose, and  the  maker  takes  it  from  the  depositary  without  his  knowledge, 
fills  it  up,  and  gives  it  to  third  parties  with  notice  of  the  condition,  this  is 
such  a  fraud  on  the  imlorser  as  will  release  him:  Lenheim  v.  Wdniarding,  55 
Pa.  St.  73.  When  an  accommodation  no^.e  is  designed  to  be  discounted  for 
the  purpose  of  taking  up  other  paper  of  the  person  giving  the  accommoda- 
tion, or  is  otherwise  intended  for  his  benefit,  a  failure  to  have  it  thus  used  is 
a  misappropriation.  Thus  when  a  note  is  indorsed  for  the  accommodation 
of  the  maker,  and  delivered  to  him  to  be  used  in  renewal  of  another  note 
indorsed  by  the  same  party,  and  about  to  fall  due,  and  it  is  transferred  by 
the  maker  in  payment  of  another  debt  existing  a^'ainst  him,  it  cannot  be 
enforced  against  such  indorser  by  the  creditor  taking  it  with  notice  of  the 
condition:  Warded  v.  Hoioell,  9  Wend.  170;  Kasson  v.  Smith,  8  Wend.  436 
If  the  holder  of  such  paper  misappropriates  it  with  notice,  he  will  be  bouua 
to  reimburse  the  party  wliose  name  is  misused  for  any  resulting  loss:  Com- 
stock  V.  Hkr,  73  N.  Y.  269;  29  Am.  Rep.  142.  When  a  pledgee  of  a  note  i» 
made  a  garnishee,  he  cannot  defend  on  the  ground  that  the  note  is  accom- 
modation paper,  pledged  for  a  specific  purpose,  and  not  to  be  enforced  against 
the  maker  for  any  otlier  purpose,  as  such  defense  can  be  resorted  to  by  the 
drawer  only  when  sued  upon  the  note:  Kirkpalrick  v.  Oldham,  38  La.  Ann. 
653.  When  the  payment  of  accommodation  paper  is  resisted  on  the  ground 
that  it  has  been  misappropriated,  and  diverted  from  the  purpose  for  which  it 
was  intended,  the  burden  of  proof  is  generally  upon  the  maker  or  indorser 
to  sliow  such  misappropriation,  because  the  holder  is  presinned  to  be  a  bona 
^(/e  purchaser  for  value:  Maitland  v.  Citizens'  Nut.  Bank,  40  Md.  540;  17  Am. 
Rep.  620;  Jordan  v.  Jordan,  10  Lea,  124;  43  Am.  Rep.  294;  Hall  v.  Tkaijer, 
105  Mass.  219;  7  Am.  Rep.  513;  Cray  v.  Bank  oj  Kentuch/,  29  Pa.  St.  305. 
After  such  diversion  is  shown,  however,  the  burden  of  proof  is  then  upon 
the  holder  to  establish  that  he  is,  or  has  succeeded  to  rights  of,  a  bona  Jidt 
holder  for  value  and  without  notice:  Farmers'  Not.  Bank  v.  Nixon,  45  N.  Y. 
762;  Schepp  v.  Carpenter,  51  N.  Y.  C02-604. 
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RiglUa  of  Accommodation  Makers  and  Indorsera.  —  As  has  been  elsewhere 
stated  in  this  note,  accommodation  indorsers  of  negotiable  instruments  are 
not  co-sureties  as  between  themselves,  nor  liable  to  contribution,  in  the  ab- 
sence of  an  understanding  between  them  to  that  effect  before  or  at  the  time 
of  the  indorsements.  A  subsequent  understanding,  in  the  absence  of  a  new 
consideration,  will  not  support  an  action  for  contribution  by  a  prior  against 
a  subsequent  indorser:  Druhe  v.  Chriaty,  10  Mo.  App.  567;  McOurk  v.  Hug- 
gett,  5(5  Mich.  187.  When  the  last  indorser  has  to  pay  the  note,  he  can  re- 
cover the  whole  amount  from  his  predecessors,  and  from  the  maker:  McOurk 
V.  Huggelt,  56  Mich.  1S7.  When  two  indorsers  on  a  note  become  such  for 
the  accommodation  of  the  maker,  the  first  indorser  is  liable  to  the  second, 
and  when  the  latter  pays  and  takes  up  the  note,  he  becomes  a  holder  for 
value,  and  entitled  to  indemnity  from  the  former:  Kelly  v.  Burroughs,  102  N.  Y. 
93.  An  accommodation  indorser  is  not  a  surety  in  such  sense  as  to  enable  him 
to  discharge  himself  from  liability  on  a  note  by  proving  a  request  to  the  holder 
to  entorce  payment  of  the  maker,  the  neglect  of  the  holder  to  do  so,  the  sol- 
vency of  the  maker  when  such  request  was  made,  and  his  subsequent  insol- 
vency: Converse  v.  Cook,  25  Hun,  44.  One  who  indorses  a  note  before  delivery, 
with  the  intention  of  assuming  the  liability  of  an  indorser,  in  order  to  give 
the  principal  in  the  nc^te  credit  with  a  bank,  is  liable  as  an  indorser,  and  not 
as  a  surety,  and  the  failure  of  the  bank  to  give  notice  of  the  dishonor  of  the 
note  results  in  the  discharge  of  such  indorser.  In  such  case  it  is  not  mate- 
rial that  the  bank  and  the  maker  of  the  note  intended  that  the  indorser 
should  be  bound  as  surety,  unless  there  was  an  agreement  to  that  effect  with 
the  indorser:  DePauw  v.  Bank  of  Salem,  126  Ind.  553.  When  the  holder  of 
accommodation  paper  has  recovered  judgment  thereon  against  the  maker, 
and  holds  sufficient  of  the  property  of  the  latter  under  levy  to  satisfy  the 
note,  but  releases  the  levy  without  applying  such  property  to  the  satisfaction 
of  his  judgment,  an  accommodation  indorser  on  such  paper  is  tiiereby 
released  from  liability:  Priest  v.  Watson,  75  Mo.  310;  42  Am.  Rep.  409; 
Capital  Savings  Bank  v.  Reel,  62  Cal.  419.  InduTgeuce  by  the  holder  of  ac- 
commodation paper  to  the  payee  thereof,  without  the  consent  of  the  indorser, 
granted  for  a  consideration,  will  discharge  the  latter:  Hall  v.  Capital  Bank, 
71  Ga.  715.  One  who  is  liable  on  a  note  cannot,  after  paying  it,  recover  the 
sum  so  paid  from  one  who  has  indorsed  the  note  for  his  accommodation: 
Orabbe  v.  Bosse,  10  Mo.  App.  492.  When  the  payee  of  accommodation 
paper,  or  a  person  discounting  it  with  knowledge  of  the  purpose  for  which  it 
was  made,  has  been  guilty  of  usury,  this  defense  is  open  to  the  accommodation 
maker  or  indorser:  Tufts  v.  Shepherd,  49  Me.  312;  Keim  v.  Bank  of  Penn 
Tmonship,  1  Pa.  St.  36. 

Accommodation  bills  and  notes  are  subject  to  the  general  rule  that  one  tak- 
ing overdue  negotiable  paper  takes  it  subject  to  all  equities:  Bacon  v.  Harr'ui, 
15  R.  I.  599.  An  accommodation  indorser  of  a  note,  who  takes  it  up  at  matu- 
rity without  notice  of  any  infirmity,  and  in  discharge  of  his  own  debt  to  the 
bolder,  or  in  consideration  of  his  own  note  given  therefor,  may  recover  the 
amount  of  the  note  taken  up  from  the  maker  thereof:  Brerkinridye  v.  Lewis, 
84  Me.  .349;  30  Am.  St.  Rep.  .353.  An  accommodation  indorser  may  withdraw 
his  indorsement  at  any  time  before  the  note  is  discounted,  unless  rights  for  a 
valuable  consideration  have  in  the  mean  time  attached  in  others:  Second  Nnt. 
Bank  v.  Howe,  40  Minn.  .390;  12  Am.  St.  Rep.  744;  and  after  it  has  been  ne- 
gotiated, such  indorser's  liability  is  limited  to  the  amount  advanced  in  good 
faith  by  the  holder:  Berkeley  v.  Tiiislei/,  88  Va.  1001.  An  accommodation 
indorser  of  a  note,  transferred  to  a  bank  as  collateral  security  for  rent  due- 
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and  to  become  due,  caaaot  be  held  liable  for  reut  subsequently  accruing  un- 
der a  new  lease,  when  the  bank  has  notice  of  the  nature  of  the  transaction 
and  of  the  intention  of  the  parties:  Continental  Nat.  Bank  v.  Beli,  125  N.  Y.  38. 
An  accommodation  indorser  who  receives  no  benefit  therefrom  may  defend 
against  a  bona  fide  holder  of  the  indorsed  note  on  the  ground  that  he  vaanon 
compos  mentis  at  the  time  of  the  indorsement,  although  the  holder  had  no  no- 
tice of  the  indorser's  lunacy  at  the  time  of  the  transfer:  Wirebach  v.  First  Nat. 
Bank,  97  Pa.  St.  543;  39  Am.  Rep.  821.  One  who  has  discounted  negotiable 
paper  for  the  maker  cannot  be  compelled  by  the  accommodation  indorser  to 
resort  to  collaterals  belonging  to  the  maker  in  his  hands  before  resorting  to 
him,  although  the  indorser  relied  upon  the  collaterals  in  making  such  in- 
dorsement, although  the  holder  knew  of  his  reliance,  and  that  the  indorse- 
ment was  for  accommodation,  and  the  proceeds  were  applied  by  the  holder 
to  payment  of  other  paper  of  the  maker,  and  other  parties  are  in  the  same 
situation  with  the  indorser.  The  remedy  of  the  indorser  is  to  pay  the  paper 
and  demand  and  enforce  the  security:  First  Nat.  Bank  v.  Wood,  71  N.  Y. 
405;  27  Am.  Rep.  66.  An  accommodation  indorser  of  a  note  is  entitled  to 
be  subrogated  to  all  the  rights  and  remedies  of  the  maker,  if  the  note  was 
given  in  payment  of  a  machine  warranted  to  accomplish  certain  purposes, 
which  warranty  has  wholly  failed,  if  the  holder  of  the  note  acquired  it  after 
maturity,  with  notice  of  the  warranty  and  of  its  breach,  and  the  maker  is 
insolvent:  McDonald  Mfg.  Co.  v.  Moran,  52  Wis.  203. 

By  Coi-porationi. —  The  indorsement  of  negotiable  paper  for  accommodation 
is  not  a  necessary  incident  to  the  business  of  a  corporation,  and  unless  such 
transaction  is  autflorized  by  its  charter,  such  indorsement  is  unlawful  and 
ultra  vires,  and  the  corporation  is  not  liable  thereon:  National  Bank  v.  Wells, 
79  N.  Y.  49S;  Bank  of  Genessee  v.  Patchin  Bank,  13  N.  Y.  308;  Morford  v. 
Farmer-i'  Bank,  26  Barb.  568;  By-idgeport  City  Bank  v.  Empire  Stone  Dressing 
Co.,  30  Barb.  421;  Savage  Mfg.  Co.  v.  Worthington,  1  Gill,  284.  Unless  ex- 
press power  is  granted,  a  corporation  cannot  execute  accommodation  paper; 
and  such  paper,  if  executed,  is  void  in  the  hands  of  the  assignee:  Smead 
V.  Indianapolis  etc.  R.  R.  Co.,  11  Ind.  105;  or  payee;  and  the  corporation 
cannot  ratify  such  note  after  execution  by  its  officers,  so  as  to  create  any 
liability  in  the  hands  of  the  payee  against  the  corporation:  Hall  v.  Au- 
burn  Turnpike  Co.,  27  Cal.  256;  87  Am.  Dec.  75.  A  banking  corporation, 
whether  state  or  national,  has  no  authority  to  make  an  accommodation  in- 
dorsement, in  the  absence  of  express  power  granted  in  its  charter  to  that  ef- 
fect: B<ink  of  Genessee  v.  Patchin  Bank,  13  N.  Y.  308;  National  Bank  v.  Wells, 
79  N.  Y.  499.  The  general  powers  of  a  manufacturing  corporation  give  it 
no  authority  to  indorse  accommodation  paper:  Lafayette  SatJings  Bank  v.  St. 
Louis  Stoneware  Co.,  2  Mo.  App.  'J99.  An  accommoilation  indorsement 
made  by  a  corporation  is  not  binding  upon  it,  unless  the  note  has  been  dis- 
counted in  good  faith  by  the  party  holding  it,  in  consequence  of  repre- 
sentations made  by  the  corporation  that  it  was  its  own  note:  Morford  v. 
Farmers'  Bank,  26  Barb.  56S;  BridgepoH  City  Bank  v.  Empire  Stone  Dressing 
Co.,  30  Barb.  421.  When  a  corporation  is  authorized  to  make  notes  in  its 
business,  but  exceeds  its  power  in  making  an  accommodation  note,  such  note 
will  be  good  in  the  hands  of  a  bona  fide  holder,  on  the  principle  that  other- 
wise the  general  power  of  making  and  transferring  notes  thus  abused  would 
leave  a  bona  fide  bolder  without  means  of  information  as  to  such  abuse.  Thus 
tne  a<"'">mmodation  note  of  such  corporation,  in  the  hands  of  a  holder  in  gpod 
taith,  for  value,  who  takes  it  before  maturity,  and  without  knowledge  that 
the  maker  has  not  received  full  consideration,  can  be  enforced  against  the 
Am.  St.  Kep.,  Vol.  XXXI.— 48 
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corporation:  Monument  Nat.  Bank  v.  Globe  Works,  101  Mass.  57;  3  Am.  Rep. 
322;  Bird  v.  Daggett,  97  Mass.  494.  When  the  corporation  has  exceeded  its 
power  by  making  an  accommodation  note,  this  defense  is  admissible  nnder 
the  general  issue,  and  need  not  be  specially  pleaded:  Hall  v.  Auburn  Turn- 
pike  Co.,  27  Cal.  255;  87  Am.  Dec.  75.  But  the  burden  of  proof  to  show  that 
Buch  paper  was  taken  with  notice  that  the  corporation  had  no  authority  to 
make  or  indorse  it  lies  on  the  defendant  in  a  suit  on  the  note:  Lafayette 
Savings  Bank  v.  St.  Louis  Stoneware  Co.,  2  Mo.  App.  299. 

By  Agent.  —  A  general  power  given  an  agent  to  make  or  indorse  notes  or 
bills  on  behalf  of  his  principal  will  not  warrant  the  agent  in  putting  the 
name  of  his  principal  to  paper  for  the  accommodation  of  the  agent  or  a  third 
person,  and  the  principal  will  not  be  bound,  in  the  absence  of  express  author- 
ity in  the  agent  to  make  or  indorse  accommodation  paper  in  the  name  of  his 
principal:  German  Nat.  Bank  v.  Studley,  1  Mo.  App.  260;  JStnaNat.  Bank  v. 
Winchester,  43  Conn.  391;  Stainer  v.  Tysen,  3  Hill,  279;  Bank  of  Hamburg 
V.  Johnson,  3  Rich.  42;  Wallace  v.  Branch  Bank  of  Mobile,  1  Ala.  565;  Gulick 
V.  Grover,  33  N.  J.  L.  463;  97  Am.  Dec.  728.  In  the  case  last  cited,  Depne, 
J.,  in  delivering  the  opinion  of  the  court,  said:  "I  take  the  rule  to  be  well 
settled,  that  the  authority  to  sign  accommodation  paper,  or  as  security  for  a 
third  person,  must  be  specially  given,  unless  the  authority  of  the  agent  is 
one  of  universal  agency,  and  will  not  flow  from  any  general  authority  to 
transact  business  for  the  principal.  The  making  of  accommodation  paper, 
or  the  loan  of  one's  name  as  security  for  another,  does  not  fall  within  the 
ordinary  business  in  which  persons  engage.  The  authority  to  use  a  princi- 
pal's name  for  that  purpose  is  not  established  by  proof  af  an  agency,  how- 
ever general,  in  the  transaction  of  the  principal's  business,  even  though  in 
connection  with  such  business  it  be  shown  that  the  agent  was  authorized  to 
make  notes  in  the  name  of  his  principal.  To  validate  such  paper,  it  must  be 
shown  that  the  agent  was  authorized  to  make  use  of  his  principal's  name  for 
that  purpose,  and  bis  authority  must  either  be  express,  or  implied  from 
proof  that  he  was  accustomed,  with  the  principal's  consent,  to  use  his  name 
for  the  accommodation  of  others.  An  agent  who  is  authorized  to  draw  and 
indorse  notes,  and  to  draw,  indorse,  and  accept  bills  of  exchange,  can  act 
nnder  such  authority  only  to  the  extent  of  his  principal's  business,  and  is 
not  authorized  to  draw,  indorse,  or  accept  them  for  the  accommodation  of 
mere  strangers  ":  Gulick  v.  Grover,  33  N.  J.  L.  467;  97  Am.  Dec.  728.  Yet 
when  a  note  or  bill  is  made  or  indorsed  by  an  agent  in  the  name  of  the 
principal  for  the  accommodation  of  such  agent  or  a  third  person,  with  the 
consent  of  the  principal,  or  with  his  subsequent  ratification,  the  principal 
is  liable:  German  Nat.  Bank  v.  Studley,  1  Mo.  App.  260;  Gulick  v.  Grover, 
33  N.  J.  L.  467;  97  Am.  Dec.  728.  Thus  when  a  note  is  made  or  indorsed 
by  an  agent  with  the  consent  of  his  principal  for  the  purpose  of  taking  up 
paper  upon  which  the  latter  is  already  liable  as  an  accommodation  indorser 
or  maker,  the  principal  is  bound:  German  NaL  Bank  v.  Studley,  1  Mo.  App. 
260. 

By  Partners.  — The  power  of  partners  to  bind  one  another  by  commercial 
paper  does  not  extend  to  indorsements  or  other  contracts  for  the  accommo- 
dation of  a  third  person.  Hence  the  rule  is  well  settled  that  when  one 
member  of  a  partnership  becomes  an  accommodation  maker  or  indorser,  for 
the  benefit  of  a  third  person,  in  the  name  of  the  firm,  without  the  assent, 
express  or  implied,  or  the  subsequent  ratification  of  his  copartners,  such 
paper  cannot  be  enforced  against  them  or  the  firm  by  a  holder  who  takes  it 
with  knowledge  of  its  accommodation  character:  Austin  v.  Vandermark,  4 
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Hill,  259;  Lavertyv.  Burr,  1  Wend.  529;  Bank  of  Rochester  y.  Bowen,  7  Wend. 
159;  Boyd  v.  Plumb,  7  Wend.  309;  Tyree  v.  Lyon,  67  Ala.  1;  Foot  v.  SaUn, 
19  Johns.  154;  10  Am.  Dec.  208;  Bank  of  Fort  Madison  v.  Alden,  129  U.  S. 
372;  National  Bank  v.  Law,  127  Mass.  72;  National  Security  Bank  v.  McDon- 
ald, 127  Mass.  82;  Towpkins  v.  Woodyard,  5  W.  Va.  216;  Heffron  v.  Hana- 
ford,  40  Mich.  305;  Wilson  v.  Williams,  14  Wend.  146;  28  Am.  Dec.  518; 
Stall  V.  Catxkill  Bank,  18  Wend.  466;  Lang  v.  Waring,  17  Ala.  145;  Cha- 
zournes  v.  Edwards,  3  Pick.  5;  Vredenburgh  v.  Lagan,  28  La.  Ann.  941;  Bank 
of  Tennessee  v.  Saffarrans,  3  Humph.  697;  Long  v.  Carter,  3  Ired.  238;  Whaley 
V.  Moody,  2  Humph.  495;  Chenoivith  v.  Chamberlain,  6  B.  Mon.  60;  43  Am. 
Dec.  145;  Rollins  v.  Stevens,  31  Me.  454;  Andrews  v.  Planters'  Bank,  7  Smedes 
&  M.  192;  45  Am.  Dec.  300.  One  partner  cannot,  by  his  individual  act, 
bind  the  firm  as  a  guarantor  of  the  debt  of  another,  or  as  a  party  to  a  note 
or  bill  made  for  the  accommodation  or  as  the  surety  of  another,  without 
authority  specially  given  him  for  the  puipose,  or  implied  from  the  common 
course  of  the  business  of  the  firm,  or  from  the  previous  course  of  dealing 
between  the  parties,  unless  the  act  of  such  partner  is  afterwards  ratified  by 
his  copartners:  Sweetzer  v.  French,  2  Cush.  309;  48  Am.  Dec.  666.  So  an 
accommodation  acceptance  by  one  member  of  a  firm,  in  the  partnership 
name,  without  the  authority  or  consent  of  his  copartner,  is  not  binding  on 
the  latter,  in  the  hands  of  a  holder  who  takes  it  with  notice  that  it  is  purely 
an  accommodation  acceptance,  and  not  given  in  the  course  of  the  business  of 
the  firm,  but  for  the  private  use  of  a  stranger,  the  drawer  of  the  bill:  Bloom 
V.  Helm,  53  Misa.  21.  The  holder  of  accommodation  paper  made  or  indorsed 
by  one  partner  in  the  firm  name  is  generally  chargeable  with  notice  of  ita 
accommodation  character,  and  such  paper  carries  with  it  the  presumption 
that  the  partner  making  or  indorsing  it  is  not  authorized  to  do  so:  Tanner 
V.  Hall,  1  Pa,  St.  417.  Hence  in  an  action  against  a  firm  as  the  guarantor 
of  the  debt  of  another,  or  as  a  party  to  a  bill  or  note  made  or  indorsed  for 
the  accommodation  or  as  the  surety  of  another,  when  the  contract  is  the  act 
of  an  individual,  the  burden  of  proof  is  on  the  holder  to  show  that  such 
partner  was  authorized  so  to  bind  the  firm  by  the  others,  that  such  act  is 
done  with  their  consent,  or  that  it  was  subsequently  ratified  by  them: 
Sweetser  v,  French,  2  Cush.  309;  48  Am.  Dec.  66  >;  Tompkins  v.  Woodyard,  5 
W.  Va.  216;  National  Security  Bank  v.  McDonald,  127  Mass.  82;  Chazoumea 
▼.  Edwards,  3  Pick.  5;  Foot  v.  Sabin,  19  Johns.  155;  10  Am.  Dec.  208;  Bank 
of  Vergennes  v.  Cameron,  7  Barb.  144. 

The  rule  is  thus  clearly  laid  down  in  Hendrif.  v.  Berkotoitz,  37  Cal.  113,  99 
Am.  Dec.  251:  When  one  of  two  partners  indorses  a  note  in  the  name  of 
the  firm  for  the  accommodation  of  a  third  person,  without  the  authority  op 
consent  of  the  other  partner,  the  latter  is  not  bound  by  the  indorsement  as 
to  any  person  taking  the  note  with  notice  that  the  indorsement  was  made 
in  the  character  of  surety;  and  in  such  case  the  burden  of  proving  the  author- 
ity or  consent  of  the  copartner  rests  on  the  party  holding  the  note;  and  if  he 
takes  it  from  the  hands  of  the  maker,  this  is  notice  that  the  firm  indorsement 
was  for  the  accommodation  of  the  maker.  A  third  party  taking  from  a  part- 
ner the  signature  of  his  firm  upon  his  individual  transaction  cannot  hold  the 
firm,  without  proof  of  authority,  adoption,  or  ratification.  The  holder  of  the 
note  under  such  circumstances  must  prove  the  absent  of  the  other  partners, 
for,  prima  facie,  such  transaction  is  a  fraud,  both  on  the  part  of  the  debtor 
and  of  the  creditor:  Tompkins  v.  Woodyard,  5  W.  Va.  216.  If  the  holder 
knows,  at  the  time  that  he  takes  the  paper  that  one  of  the  partners  has  in- 
dorsed the  partnership  name  on  it  as  securil"  for  the  maker,  it  is  iucumbent 
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\ipon  him  to  rebut  the  presumption  that  he  received  the  firm  name  as  surety 
for  another,  in  fraud  of  the  partnership:  Darling  v.  March,  22  Me.  184. 
When  it  is  sought  to  charge  the  firm  with  the  payment  of  a  note  or  bill 
made  or  indorsed  in  the  name  of  the  firm  by  a  copartner  alone  for  the  ac- 
commodation of  himself  or  another,  on  the  ground  of  implied  authority  or 
subsequent  assent  or  ratification  by  the  firm,  the  evidence  must  be  strong, 
clear,  and  satisfactory,  and  slight  and  inconclusive  circumstances  will  not  bo 
sufficient:  Wilson  v.  Williams,  14  Wend.  146;  28  Am.  Dec.  518.  Such  pre- 
cedent authority  may  be  implied  from  strong  circumstances,  from  the  com- 
mon course  of  the  business  of  the  firm,  or  from  the  previous  course  of  dealings 
between  the  parties,  without  direct  proof:  Sweetner  v.  French,  2  Cush.  309; 
48  Am.  Dec.  666;  Butler  v.  Stocking,  8  N.  Y.  408;  Pooley  v.  Whitmore,  10 
Heisk.  629;  27  Am.  Rep,  733;  Andrews  v.  Planters'  Bank,  7  Smedes  &  M. 
192;  45  Am.  Dec.  300;  Darling  v.  March,  22  Me.  184;  Wait  v.  Thayer,  118 
Mass.  473;  First  Nat.  Bank  v.  Breese,  39  Iowa,  640,  In  Early  v.  Seed,  6 
Hill,  12,  it  was  decided  that  evidence  that  two  partners  had  repeatedly,  with 
the  knowledge  and  consent  of  each  other,  indorsed  accommodation  paper,  was 
not  sufficient  to  show  authority  in  one  of  them  to  siga  the  firm  name  as 
maker  or  surety,  so  as  to  bind  the  firm. 

A  subsequent  ratification  of  such  act  on  the  part  of  an  individual  in  sign- 
ing accommodation  paper  in  the  name  of  the  firm  may  be  inferred  from  the 
acts  or  omissions  of  the  other  partners,  after  they  know,  or  have  means  of 
knowing,  of  such  act  on  the  part  of  the  individual  partner:  Sweetser  v. 
French,  2  Cush.  309;  48  Am.  Dec.  666:  or  it  may  be  proved  by  other  cir- 
cumstantial evidence:  Fi7-st  Nat.  Bank  v.  Breese,  39  Iowa,  640.  Of  course, 
accommodation  paper  made  or  indorsed  by  one  member  of  the  firm  in  th« 
firm  name  is  binding  on  the  firm,  when  it  is  shown  that  the  firm  authorized, 
consented  to,  or  recognized  the  act  of  the  individual  member  in  contracting 
the  liability  and  in  making  the  note:  Bloom  v.  Stem,  23  La.  Ann.  747;  Star 
Wagon  Co.  v.  Swezey,  52  Iowa,  391;  59  Iowa,  609.  And  it  is  also  bound  on 
a  note  given  by  him  in  renewal  of  such  note:  Dundass  v.  Gallagher,  4  Pa.  St. 
205. 

When  accommodation  paper  is  made  or  indorsed  by  an  individual  partner 
in  the  n  ime  of  the  firm,  without  the  knowledge  or  consent  of  his  copartners, 
such  paper  is  binding  against  the  firm,  when  in  the  bands  of  a  holder  or  in- 
dorsee, who,  in  good  faith,  for  an  adequate  consideration,  purchases  the  same, 
before  maturity,  in  the  usual  course  of  business,  and  without  knowledge  of 
any  of  the  circumstances  affecting  its  validity.  Hence  all  the  members  of  a 
partnership  are  bound  by  a  note  made  by  one  member  in  the  firm  name,  and 
transferred  for  his  sole  benefit  in  the  partnership  name,  when  it  falls  into  th« 
hands  of  a  bona  fide  purchaser  or  indorsee  for  value,  without  notice  and  be- 
fore maturity:  Bank  of  St.  Albans  v.  Oilliland,  2."1  Wend.  311;  35  Am.  Dec 
566;  Wells  v.  Evans,  20  Wend.  251;  Redbn  v.  Churchill,  73  Me.  146;  40  Am. 
Rep.  345;  Beach  v.  State  Bank,  2  Ind.  488;  Bank  of  Vergennes  v.  Cameron,  7 
Barb.  143;  Austin  v.  Vandermark,  4  Hill,  259;  Chemung  Canal  Bank  v.  Brad- 
ner,  44  N.  Y.  680;  Whaley  v.  Moody,  2  Humph.  495.  When  the  name  of  a 
firm  is  afiBxed  to  negotiable  paper  by  one  of  the  partners  for  his  individual 
accommodation,  and  the  note  is  discounted  at  a  bank  in  the  usual  manner, 
without  knowledge  of  such  fact,  the  firm  is  bound,  although  the  note  is  made 
out  of  the  course  of  the  partnership  business,  and  without  the  knowledge  or 
consent  of  the  other  partners:  Waldo  Bank  v.  Lumbert,  16  Me.  416;  CatskiU 
Bank  v.  Stall,  15  Wend.  364.  In  such  case  the  form  of  the  paper  is  not  no- 
t'u-Ai  U>  the  bank  that  it  was  given  for  the  accommodation  of  the  maker  and 
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in  fraud  of  the  firm:  Redlon  v.  Churchill,  73  Me.  146;  40  Am.  Rop.  345; 
WaU  V.  Thayer,  118  Mass.  474. 

Whether  or  not  a  firm  can  be  held  liable  to  a  bona  fide  holder  without  no- 
tice, upon  a  note  indorsed  in  its  name  by  an  individual  member  for  his  own 
accommodation,  depends  upon  the  nature  of  the  business,  the  usual  course  of 
dealing  of  that  firm,  and  the  circumstances  surrounding  each  particular  case: 
Pooley  V.  Whitmore,  10  Heisk.  629;  27  Am.  Rep.  733;  Roth  v.  Calvin,  32  Vt. 
125.  And  after  proof  of  the  manner  in  which  the  paper  was  created  and  pat 
in  circulation,  the  burden  of  proof  is  upon  the  holder  to  show  that  he  received 
it  bona  fide  and  for  a  valuable  consideration:  Bank  of  St.  Albans  v.  Oilliland, 
23  Wend.  311 ;  35  Am.  Dec.  566;  Bank  of  Vergejines  v.  Cameron,  7  Barb.  143. 

A  member  of  a  partnership,  who,  without  authority  from  the  firm,  signs  the 
firm  name  to  a  note  as  maker  or  indorser,  for  his  own  accommodation  or  that 
of  a  third  person,  is  liable  upon  the  note  in  the  same  manner  and  to  the  same 
extent  as  if  he  had  signed  his  individual  name  thereto:  Silvers  v.  Foster,  9 
Kan.  56;  First  Nat.  Bank  v.  Carpenter,  34  Iowa,  433. 


Decker  v.  Scranton  City. 

[151  Pennsylvania  State,  241.] 

Municipal  Corporations  —  Accctmulation  op  Ice  on  Strket  —  Nroli- 
GENCK. — A  defective  construction  of  a  street,  in  conjunction  with  an 
accumulation  of  ice  thereon,  casts  upon  the  municipality  the  duty  of  re- 
moving the  obstruction  on  notice,  and  a  failure  to  perform  such  duty  is 
negligence. 

Municipal  Corporation.s  —  Liability  for  Allowing  Ice  to  Accumu- 
late ON  Defective  Street.  — When  ice  has  accumulated  on  a  street 
by  reason  of  neglect  on  the  part  of  the  city  to  construct  and  maintain 
suitable  drains  to  carry  surface  water  away,  the  city  is  liable  to  a  per- 
son injured  by  slipping  and  falling  upon  such  ice. 

Trespass  for  personal  injuries.  Plaintiff  was  injured  by 
the  overturning  of  his  sleigh  on  Oak  Street,  in  the  city  of 
Scranton.  At  the  place  where  the  accident  occurred,  the 
street  was  lowest  in  the  middle,  without  drains  at  the  side, 
and  the  surface  water  had  gathered  in  the  middle  of  the 
street,  and,  freezing,  had  caused  an  accumulation  of  ice.  The 
street  had  been  in  this  condition  from  two  to  four  weeks  prior 
to  the  accident.  Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

I.  H.  Burns,  for  the  appellant. 

S.  B.  Price  and  J.  W.  Carpenter,  for  the  appellee. 

McCoLLUM,  J.  It  is  alleged  that  error  was  committed  by 
the  learned  court  below  in  the  refusal  of  the  city's  fifth, 
€eventh,   and  eighth   points.     The    first  and  second   assign- 
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ments  complain  of  the  answers  to  the  fifth  and  seventh 
points,  and  as  they  practically  involve  the  same  question, 
they  may  be  considered  together.  Tlie  ground  of  complaint 
in  these  is,  that  tiie  court  declined  to  charge  the  jury  that 
the  city  was  not  liable  unless  the  ice  had  so  accumulated 
in  hills  and  ridges  as  to  form  an  obvious  physical  obstruction 
to  travel,  and  that  the  city  had  notice  of  the  same.  The 
points  in  question  were  predicated  upon  the  principle  that  a 
municipality  is  not  liable  for  injuries  resulting  from  the  gen- 
eral slipperiness  of  its  streets,  caused  by  the  ice  formed  from 
the  rain  and  snow  falling  upon  them,  but  they  entirely  ig- 
nored the  defective  condition  of  the  roadway,  and  the  evidence 
showing  that  the  ice  upon  it  was  formed  from  the  water  which 
the  city  negligently  permitted  to  flow  there  from  the  broken 
hydrant.  In  his  general  charge  the  learned  judge  distinctly 
instructed  the  jury  that  the  city  was  not  liable  in  this  case, 
unless  they  found  that  the  road  was  defectively  constructed 
by  it,  and  that  it  negligently  allowed  the  ice  to  accumulate 
there.  He  also  instructed  them  that  there  was  not  such  an 
accumulation  of  ice  from  natural  causes  —  "from  the  results 
of  an  ordinary  storm,  or  from  the  thawing  and  freezing  that 
goes  on  in  winter"  —  as  the  city  was  bound  to  remove.  In 
these  instructions  the  city  obtained  all  that  it  was  legally  en- 
titled to.  It  was  certainly  its  duty  to  construct  and  maintain 
suitable  ditches  and  sluices  to  carry  off  the  water  which  ordi- 
narily flowed  from  springs  and  other  sources  outside  and  in 
the  vicinity  of  the  highway.  It  could  not,  in  violation  of  this 
duty,  allow  such  water  to  run  along  the  center  of  or  over  the 
road,  until  there  was  an  accumulation  of  ice  from  it  which 
rendered  unsafe  and  obstructed  travel  thereon,  without  incur- 
ring liability  to  a  party  who,  in  consequence  thereof,  sustained 
an  injury.  A  defective  construction  of  the  road,  in  conjunc- 
tion with  such  an  accumulation  of  ice,  cast  upon  the  munici- 
pality the  duty  of  removing  the  obstruction  on  notice.  If  the 
water  from  tlie  broken  hydrant  came  upon  and  ran  over  the 
road,  as  described  in  the  testimony  of  Morgan  and  Boland, 
and  the  ice  complained  of  was  formed  by  it,  the  city  cannot 
escape  responsibility  on  the  plea  that  the  ice  had  not  "  so  ac- 
cumulated in  hills  and  ridges  as  to  form  an  obvious  physical 
obstruction  to  travel."  We  think,  therefore,  that  no  error  was 
committed  by  the  learned  judge  in  his  denial  of  the  city'» 
fifth  and  seventh  points. 

That  the  road  was  in  a  dangerous  condition  at  the  time  and 
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place  of  the  accident  does  not  admit  of  serious  question. 
Tliis  was  abundantly  shown  by  the  evidence  produced  by  the 
appellee,  and  was  conceded  by  the  city's  witnesses.  It  was  a 
condition  which  was  attributable  to  the  defective  construction 
of  the  road,  in  conjunction  with  the  ice  which  was  negligently 
allowed  by  the  city  to  form  and  remain  there.  The  case  was 
for  the  jury;  it  was  submitted  in  a  clear  and  careful  charge, 
and  the  verdict  is  fully  sustained  by  the  evidence. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed.  

Municipal  Corporations,  Duty  of,  to  Keep  Streets  Clear  ot  Iom 
AND  Snow:  See  notes  to  Collins  \.  City  of  Council  Bluffs,  7  Am.  Rep.  206-208; 
City  of  Erie  v.  Mayill,  47  Am.  Rep.  744-747.  Mere  slipperiness,  arising  from 
a  smooth  suiface  of  snow  and  ice  on  a  sidewalk,  is  not  such  a  defect  or  want 
of  repair  as  will  render  a  city  liable  in  damages  for  injuries  sustained  from  a 
fall  thereon:  Cook  v.  Milwaukee,  24  Wis.  270;  1  Am.  Rep.  183;  Mauch  Chunk 
V.  Cline,  100  Pa,  St.  119;  45  Am.  Rep.  364;  Orossenbach  v.  Milwaukee,  65  Wis. 
31;  66  Am.  Rep.  614;  Chase  v.  City  of  Cleveland,  44  Ohio  St.  504;  58  Am. 
Rep.  843;  Menkes  v.  Minneapolis,  42  Minn.  530.  In  the  first  of  these  cases,  a 
city  was  held  not  liable  for  the  slippery  condition  of  a  sidewalk,  caused  by 
the  insuiBciency  of  the  gutters  to  carry  off  an  unusually  large  quantity  of 
water  accumulated  by  artificial  means,  and  then  frozen  over,  unless  it  was 
guilty  of  some  subsequent  negligence  or  default  in  not  repairing  the  side- 
walk. In  Bishop  v.  Village  of  Goshen,  120  N.  Y.  337,  the  slipperiness  was 
caused  by  the  overflow  of  water,  which  was  prevented  from  passing  through 
a  grating  by  the  snow  which  the  defendant's  servants  had  cast  on  it  in  clean- 
ing the  streets,  and  it  was  held  that  the  question  of  negligence  was  properly 
submitted  to  the  jury.  Nor  does  the  mere  accumulation  of  ice  and  snow  ia 
city  streets  constitute  a  "defect"  or  a  want  of  "good  repair":  McKellar  v. 
Detroit,  57  Mich.  158;  58  Am.  Rep.  357.  But  if  notice  of  the  existence  of 
dangerous  formations  has  been  received  by  the  corporation,  or  sufficient  time 
has  elapsed  to  afford  a  presainption  of  knowledge  of  their  existence  and  aa 
opportunity  to  effect  their  removal,  the  city  will  be  liable  for  resulting  in- 
juries: McLaughlin  v.  Corry,  77  Pa.  St.  109;  18  Am.  Rep.  432;  Brohurg  v. 
Des  Moines,  63  lowa,  523;  50  Am.  Rep.  756;  Cloughessey  v.  Waterbury,  51 
Conn.  405;  50  Am.  Rep.  38;  Harrington  v.  Buffalo,  121  N.  Y.  147;  Keane  v. 
Waterford,  130  N.  Y.  18S;  Fortin  v.  Easthampton,  145  Mass.  19li;  McDonald 
V.  Ashland,  78  Wis.  251.  If  the  formation  of  the  ice  on  a  sidewalk  is  so  re- 
cent that  notice  cannot  be  imputed  to  the  city,  no  liability  will  attach,  unless 
it  is  shown  that  there  is  some  structural  defect,  such  as  an  excessive  slope 
in  the  walk:  Taylor  v.  Yoakers,  105  N.  Y.  203;  59  Am.  Rep,  492;  Ayres  v. 
Hammondsport,  130  N.  Y.  665.  In  an  action  to  recover  for  personal  injuries 
sustained  by  falling  on  an  icy  sidewalk,  evidence  is  competent  to  show  the 
like  condition  of  the  walk  seventeen  days  later,  there  being  no  evidence  of 
any  intermediate  change:  Berrenberg  v.  Boston,  137  Mass.  231;  50  Am.  Re^ 
296. 
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McCreary  v.  Bombergbb. 

[151  PKi^NSYLVANIA  STATB,  323.] 

Wills  —  Powers  under  —  Mortqagr.  — Whea  a  devisee  for  life  is  mad* 
executrix  with  power  to  sell  the  real  estate,  a  mortgage  execated  hj 
wich  devisee  will  bind  the  remaindermen. 

Powers  —  Execution  of  —  Intention.  —  When  a  donee  of  a  power  to  sell 
land  possesses  also  an  interest  in  the  subject  of  the  power,  a  convey- 
ance by  him  in  his  own  name,  without  reference  to  the  power,  will  ba 
deemed  an  execution  of  it,  if  an  intent  to  so  execute  it  is  made  to  ap- 
pear. 

W.  B.  Lamherton,  for  the  appellant. 
Samuel  J.  M.  McCarrell,  for  the  appellee. 

Paxson,  C.  J.  The  learned  judge  below  instructed  the 
jury  to  find  a  verdict  for  the  plaintiff,  subject  to  the  reserved 
question  whether  there  was  any  evidence  in  the  case  to  sus- 
tain such  verdict.  Subsequently  he  entered  judgment  for  the 
defendant  non  obstante  veredicto. 

The  learned  judge  was  of  the  opinion  that  Sarah  Bomberger 
took  but  a  life  estate  in  the  hind  in  question  under  the  will  of 
her  husband,  Lewis  Bomberger.  The  will,  so  far  as  it  applies 
to  the  present  case,  is  as  follows:  "I  give,  devise,  and  be- 
queath to  ray  beloved  wife,  Sarah  Bomberger,  my  house  and 
lot  in  which  I  now  reside,  and  all  the  household  furniture  and 
other  items  belonging  to  me  not  herein  particularly  men- 
tioned; to  have  and  to  hold  the  said  messuage  and  appurte- 
nances and  goods  and  chattels  for  and  during  her  natural  life; 
and  at  the  death  of  my  said  wife  all  the  property  hereby  de- 
vised and  bequeathed  to  her  as  aforesaid,  or  so  much  thereof 
as  may  remain  unexpended,  I  give  and  devise  unto  my  son, 
Michael  Bomberger,  in  trust  for  his  wife,  Ann  Bomberger,  and 
their  heirs;  and  further,  if  at  any  time  it  should  be  deemed 
advantageous  to  dispose  of  said  house  and  lot,  my  said  ex- 
ecutrix, or  in  the  event  of  her  death,  the  said  aforenamed 
trustee,  is  hereby  authorized  and  empowered  to  sell  and  dis- 
pose of  the  same,  the  proceeds  to  be  reinvested  in  or  secured 
by  other  real  estate,  subject  to  the  same  conditions." 

The  said  Sarah  Bomberger  was  made  executrix  of  the  will. 

We  need  not  discuss  the  extent  of  her  interest  in  tiie  real 
estate,  for,  conceding  it  to  be  but  a  life  interest,  it  by  no 
means  follows  that  the  mortgage  did  not  bind  the  remainder. 
It  will  be  noticed  that  the  will  gives  her  an  absolute  power  of 
Bale,  subject  to  the  provision  that  the  proceeds  are  to  be  rein- 
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vested  in  or  secured  by  other  real  estate.  It  is  familiar  law 
in  this  state,  that  an  absolute  and  unrestricted  power  to  sell 
includes  a  power  to  mortgage.  It  was  said  by  Justice  Shars- 
wood,  in  Zane  v.  Kennedy,  73  Pa.  St.  192:  "  We  cannot  regard 
this  as  an  open  question.  It  was  expressly  decided  in  Lan- 
caster  v.  Dolan,  1  Rawle,  231,  18  Am.  Dec.  625,  that  a  power 
to  sell  does  include  a  power  to  mortgage,  which  is  a  condi- 
tional sale."  We  need  not  multiply  authorities  upon  so  plain 
a  proposition. 

It  was  contended,  however,  that  inasmuch  as  Mrs.  Bom- 
berger  did  not  execute  the  mortgage  in  her  name  as  execu- 
trix, but  merely  in  her  individual  capacity,  that  it  did  not 
bind  the  estate  in  remainder.  The  fact  that  she  sealed  the 
mortgage  personally,  and  not  as  executrix,  will  not  prevent  its 
execution  being  referred  to  the  power  of  sale,  if  that  is  neces- 
sary to  carry  out  the  intent  of  the  parties.  It  is  the  intention 
of  the  parties  that  governs  the  construction  of  the  instrument: 
Hay  V.  Mayer,  8  Watts,  203;  34  Am.  Dec.  453.  The  distinc- 
tion settled  by  the  decisions  appears  to  be  this:  When  a 
donee  of  a  power  to  sell  land  possesses,  also,  an  interest  in  the 
subject  of  the  power,  a  conveyance  by  him,  without  actual 
reference  to  the  power,  will  not  be  deemed  an  execution  of  it, 
except  there  be  evidence  of  an  intention  to  execute,  or,  at 
least,  in  the  face  of  evidence  disproving  such  an  intention: 
Jones  V.  Wood,  16  Pa.  St.  25. 

We  think  there  is  abundance  of  evidence  that  Mrs.  Bom- 
berger  intended  to  execute  the  power.  It  is  true,  there  is  no 
reference  to  it  in  the  mortgage,  and  if  it  were  an  unbending 
rule  that  such  a  reference  must  appear  upon  the  face  of  the 
papers,  the  defendant's  position  would  be  unanswerable. 
When  all  the  circumstances  surrounding  the  transaction  are 
considered,  we  do  not  think  it  can  be  sustained.  It  must  not 
be  forgotten  that  the  lumber  for  which  the  mortgage  was 
given  was  used  in  the  construction  of  a  house  upon  the  prem- 
ises devised  to  her  by  her  husband.  This  was  not  a  literal 
compliance  with  the  will,  but  it  was  a  substantial  one,  and 
one  of  which  the  remaindermen  have  no  cause  to  complain. 
She  was  authorized  to  sell  the  property  and  invest  it  in  other 
real  estate.  Instead  of  doing  so,  she  built  another  house  upon 
it,  and  executed  this  mortgage  to  enable  her  to  do  so.  She 
thus  increased  the  value  of  the  estate  in  remainder  to  that 
extent.  The  further  fact  that  the  trustee  joined  in  the  exe- 
cution of  the  mortgage  is  also  a  pregnant  circumstance  to 
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show  the  intention  of  the  parties.  He  could  have  joined  for 
no  other  purpose  than  to  bind  the  estate  of  those  in  remainder. 
If  Mrs.  Bomberger  had  intended  to  bind  only  her  life  estate, 
the  joinder  of  the  trustee  was  wholly  unnecessary.  Nothing 
that  he  could  do  could  bind  the  estate  of  the  widow.  In  this 
view,  it  is  unnecessary  to  discuss  the  question  how  far  the 
trustee  was  authorized  to  sell  or  mortgage  the  property  during 
the  lifetime  of  Sarah  Bomberger.  She  had  the  right  to  mort- 
gage it,  and  the  action  of  the  trustee  is  important  only  as 
throwing  light  upon  the  intention  of  the  parties. 

The  judgment  is  reversed,  and  it  is  now  ordered  that  judg- 
ment be  entered  for  the  plaintiff  upon  the  verdict. 


PowKR  OF  Sale,  whether  Includes  Power  to  Mortgage:  See  note 
to  Stokes  V.  Payne,  38  Am.  Rep.  343.  If  an  interest  and  a  power  co-exist  in 
the  same  person,  an  act  done  without  reference  to  the  power  will,  as  a  rule, 
affect  the  interest,  not  the  power:  Phillips  v.  Brown,  16  R.  I.  279;  but 
when  a  power  is  given  to  an  executor  by  virtue  of  his  office,  and  not  to  him 
as  an  individual,  there  being  no  other  evidence  that  it  was  intended  to  be 
beneficial  to  him,  the  presumption  is,  that  it  was  given  for  the  purpose  of 
being  executed  in  the  interest  of  the  estate,  and  not  for  his  own  benefit: 
Stoeeney  v.  Waiien,  127  N.  Y,  426;  24  Am.  St.  Rep.  468.  The  question  as  to 
the  testamentary  execution  of  a  power  is  always  one  of  intention;  and  it  ia 
not  necessary  that  such  intention  shall  be  declared  in  express  terms:  Cooper 
V.  Hainen,  70  Md.  282.  The  intention  to  execute  a  power  sufficiently  ap- 
pears, —  1.  When  there  is  some  reference  to  the  power  in  the  instrument  of 
execution;  2.  Where  there  is  a  reference  to  the  property  which  is  the  sub- 
ject-matter on  which  the  execution  of  the  power  is  to  operate;  3.  Where  the 
instrument  of  execution  can  have  no  operation,  unless  in  execution  of  the 
power:  Teri-y  v.  Rodahan,  79  Ga.  278;  11  Am.  St.  Rep.  420;  Cooper  v. 
Haines,  70  Md.  282. 


Pennsylvania  Company  v.  Pennsylvania  Schuyl- 
kill Valley  Railroad  Company. 

[151  Pennsylvania  Statb,  834] 

Eminent  Domain  —  Damages  —  Abdttino  Owners. — A  lot-owner  whose 
lot  does  not  approach  nearer  to  the  line  of  a  railroad  than  from  one  to 
two  hundred  feet,  but  who  is  within  reach  of  the  noise  and  dust  pro- 
duced by  the  ordinary  operation  of  the  road,  is  not  entitled  to  recover 
damages  for  the  consequential  injury  sustained  by  reason  of  sach  noise 
and  dnst. 

Eminent  Domain  —  Damages.  —  Distinct  Tracts  of  Land  connected  only 
by  means  of  a  way,  either  private  or  public,  cannot  be  treated  as  one 
for  the  assessment  of  damages  inflicted  under  the  exercise  of  the  right 
of  eminent  domain. 

Eminent  Domain  —  Damages  —  Abutting  Propertt.  —  A  parcel  of  land 
some  distance  removed  from  a  street,  and  connected  with  property  abut- 
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ting  thereon  only  by  means  of  a  private  way,  cannot  be  treated  as 
abutting  property  for  the  purpose  of  claiming  damages  inflicted  by  the 
exercise  of  the  right  of  eminent  domain. 

Eminent  Domain  — Damages.  — One  Who  does  not  Own  Land  Abutting 
npon  a  street  appropriated  by  a  railroad  ia  the  exercise  of  the  right  of 
eminent  domain  is  not  entitled  to  recover  damages  on  the  ground  that 
the  street  has  been  made  inconvenient  and  dangerous  to  himself  and 
other  travelers. 

Eminent  Domain  —  Damages  —  Abutting  Owners.  —  Property  must  be 
actually  invaded,  or  it  must  abut  upon  a  highway  that  is  invaded  in  the 
exercise  of  the  right  of  eminent  domain,  to  entitle  the  owner  thereof  to 
recover  damages. 

Mason  Weidman,  for  the  appellant. 

Guy  E.  FarquhaVy  for  the  appellee. 

Williams,  J.  The  plaintiff  holds  the  title  to  two  pieces  of 
real  estate  in  the  borough  of  Pottsville.  One  of  these,  known 
as  the  Bannan  homestead,  has  a  front  on  Coal  Street,  over  part 
of  which  the  defendant's  road  has  been  built.  The  other  con- 
tains several  acres,  has  been  laid  out  into  building  lots  front- 
ing upon  Jackson  Street  and  two  or  three  other  streets,  and 
is  separated  from  the  homestead  lot  by  an  intervening  tract, 
known  as  the  Whiting  tract.  It  does  not  front  upon  Coal 
Street,  but  at  its  nearest  approach  thereto  has  a  tier  of  lota 
from  one  ^o  two  hundred  feet  in  length  between  its  lines  and 
the  street. 

In  this  action  the  plaintiff  seeks  to  recover  damages  by- 
reason  of  the  location  of  the  defendant's  railroad  over  part  of 
Coal  Street.  A  recovery  was  had  for  the  damages  sustained 
by  the  Bannan  homestead,  but  the  learned  judge  of  the  court 
below  instructed  the  jury  that  there  could  be  no  recovery  of 
damages  for  the  alleged  consequential  injury  to  the  larger 
tract,  because  it  did  not  abut  on  Coal  Street,  along  which  the 
railroad  was  built.     This  instruction  is  the  error  assigned. 

The  general  question  thus  raised  is,  whether  a  lot-owner 
whose  lot  does  not  approach  nearer  to  the  line  of  a  railroad 
than  from  one  to  two  hundred  feet,  but  who  is  within  reach 
of  the  noise  and  dust  produced  by  the  ordinary  operations  of 
the  road,  may  recover  damages  for  the  consequential  injury 
sustained  by  reason  of  such  noise  and  dust.  If  so,  it  is  not 
easy  to  see  why  all  citizens  of  Pottsville  living  near  enough  to 
the  line  of  defendant's  road  to  notice  the  noise  and  smoke  and 
dust  of  its  trains  might  not  sustain  an  action.  But  the  ques- 
tion is  not  now  an  open  one  in  this  state.  It  was  fully  con- 
Bidered  and  distinctly  ruled   in  Pennsylvania.  R.   R.  Co.  v. 
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Lippincott,  116  Pa.  St.  472;  2  Am.  St.  Rep.  618;  and  in  Penn- 
tylrania  R.  R.  Co.  v.  Marchant,  119  Pa.  St.  541;  4  Am.  St.  Rep. 
659. 

The  appellant  seems  to  have  been  of  this  opinion,  for  it 
sought  to  escape  the  force  of  the  rule  laid  down  in  those  cases 
by  showing  the  existence  of  a  right  of  way  across  the  Whiting 
tract,  twelve  feet  wide,  by  means  of  which  it  was  alleged  that 
the  larger  tract  was  connected  with  the  smaller,  so  that  they 
were  to  be  treated  as  one. 

It  was  further  alleged  that  as  this  alley  connected  with  the 
private  way  from  the  Bannon  homestead  to  Coal  Street,  so 
that  the  owner  had  access  to  Coal  Street  by  means  of  the  alley 
to  the  private  way,  and  thence  over  that  way  to  the  street,  the 
larger  tract  became  thereby  an  abutting  tract  upon  Coal 
Street,  with  the  same  right  to  recover  as  though  its  lines  had 
extended  to  and  along  that  street. 

The  proposition  that  two  distinct  tracts  of  land  connected 
only  by  means  of  a  way,  whether  private  or  public,  cannot  be 
treated  as  one  for  the  assessment  of  damages  is  well  settled. 
If  it  was  otherwise,  how  long  may  the  way  be?  Over  how 
many  intervening. lots  or  blocks  or  tracts  of  land  will  an 
"  alley  twelve  feet  wide  "  draw  the  tract  of  land  at  its  farther 
€nd?  If  the  owner  of  the  homestead  lot  had  other  tracts  con- 
nected by  grants  of  a  right  of  way  with  this  alley,  would  the 
alley  unite  all  these  outlying  properties  with  the  homestead, 
€0  that  they  could  be  taken  into  account  for  an  entry  on  the 
homestead  lot  alone? 

But  the  plaintiff  insists  that,  however  this  may  be,  the  alley 
certainly  makes  the  larger  tract  an  abutting  property  on  Coal 
Street.  If  it  cannot  be  treated  as  part  of  the  homestead  by 
means  of  the  private  way,  then  it  is  brought  into  a  position  to 
claim  damages  independently  as  abutting  on  the  street  over 
which  defendant's  road  passes.  But  it  must  be  remembered 
that  the  grant  under  which  this  right  is  asserted  is  a  grant  of 
a  right  of  way  only.  The  way  is  of  no  higher  order  than  a 
public  way.  It  affords  one  means  of  access  to  Coal  Street. 
The  right  of  the  grantee  is  a  right  to  reach  Coal  Street  by  this 
route,  so  far  as  the  rights  of  the  grantor  over  the  intervening 
land  are  concerned. 

Now,  an  abutting  owner  owns,  subject  to  the  public  right  of 
passage,  to  the  middle  of  the  street  on  which  his  lot  fronts, 
and  a  railroad  laid  upon  the  street  may  be  said  to  take  from 
him  and  to  interfere  with  access  to  his  property'  fronting  the 
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street.  But  persons  who  are  not  abutting  owners,  and  whoso 
only  right  in  the  street  is  to  come  upon  and  pass  over  it,  are 
affected  as  other  citizens  are  by  whatever  affects  the  street. 
The  municipal  authorities  of  Pottsville  have  permitted  the 
defendant  company  to  occupy  part  of  Coal  Street  with  their 
tracks,  reducing  ^he  width  of  the  traveled  roadway  to  about 
fifteen  feet.  This  involves  some  public  inconvenience,  from 
which  all  who  use  the  street  must  suffer.  It  involves  some 
private  injury,  which  affects  lot-holders  on  that  part  of  the 
street  occupied  by  the  railroad.  The  plaintiff  belongs  to 
the  first  of  these  classes.  No  part  of  his  land  is  taken  or  in- 
jured. No  part  of  his  private  alley  has  been  disturbed.  No 
cut  or  fill  has  shut  it  up,  or  cut  it  off  from  Coal  Street.  His 
land  and  his  way  are  precisely  as  they  were  before.  The 
change  in  his  situation  consists  in  this:  that  after  passing 
over  his  private  way  to  Coal  Street,  he  finds  himself  in  a  street 
which  has  been  reduced  in  breadth,  and  which  has  been  ren- 
dered insecure  for  travel  behind  horses  that  are  afraid  of  the 
cars,  by  reason  of  the  nearness  of  trains.  In  other  words,  his 
ground  of  complaint  is,  that  a  public  street  has  been  made  in- 
convenient and  dangerous  to  travelers  over  it,  of  whom  he  is 
one.  But  this  complaint  will  not  give  a  right  to  recover.  If 
it  would,  every  citizen  whose  business  makes  it  desirable  for 
him  to  use  Coal  Street  would  have  an  equally  good  cause  of 
action.  It  is  an  injury  to  property,  to  a  particular  piece  of 
property  as  such,  that  gives  a  right  of  action. 

As  a  general  proposition,  the  property  must  be  that  which 
is  invaded  in  the  exercise  of  the  right  of  eminent  domain,  or 
that  which  abuts  upon  a  highway  that  is  invaded.  Of  the 
latter  class  was  Pennsylvania  etc.  R.  R.  Co.  v.  Walsh,  124  Pa. 
St.  544;  10  Am.  St.  Rep.  611.  The  plaintiff's  property  was 
upon  a  street  corner  in  that  case,  and  the  railroad  was  built 
along  one  street,  close  to  the  curbstone,  and  across  the  other, 
thus  obstructing  access  to  the  property.  So  in  Pennslyvania 
R.  R.  Co.  V.  Duncan^  111  Pa.  St.  352,  the  structure  complained 
of  was  in  the  street  on  which  plaintiff's  property  had  a  front, 
and  extended  to  and  within  the  line  of  the  curbstone,  pre- 
venting access  to  the  plaintiff's  property. 

Our  attention  is  called  to  Monongahela  Navigation  Co. 
V.  Coons,  6  Watts  &  S.  101,  as  authority  for  the  proposition 
that  it  is  not  necessary  the  property  alleged  to  be  injured 
should  adjoin  or  have  any  physical  relation  to  the  defendant's 
works;  but  no  such  rule  is  held  in  that  case.    The  facts  were, 
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that  the  defendant  built  a  dam  in  the  Monongahela  River, 
which  caused  the  water  to  set  back  in  a  tributary  of  the  river 
find  drown  the  plaintiff's  mill-wheel.  Here  was  a  connection 
between  the  act  of  the  defendant  and  the  loss  of  the  plaintiff. 
The  erection  of  the  works  of  the  navigation  company  were 
intended  to  raise,  and  did  raise,  the  level  of  the  water  in  the 
river.  The  injury  was  caused  by  the  water  thus  raised  and 
Bet  back  so  far  as  to  reach  and  drown  the  plaintiff's  mill. 
The  navigation  company  forced  the  water  back  against  the 
plaintiff's  wheel.  The  relation  between  cause  and  effect  was 
a  visible  one  and  the  injury  was  actual,  physical,  and  per- 
manent. But  no  such  facts  exist  in  this  case.  The  plaintiff's 
land,  with  all  that  is  upon  it  or  under  it,  is  just  as  it  was  be- 
fore the  railroad  was  built.  He  has  the  same  modes  of  access 
to  it  as  before.  The  only  difference  that  can  be  suggested  is 
the  difference  in  the  condition  of  a  public  highway  to  which 
he  has  a  right  of  access  over  another  man's  land,  and  in  which 
he  has  the  same  interest  with  other  citizens  who  do  not  live 
upon  it,  but  have  access  to  it  by  means  of  public  or  private 
ways.  This  street  is  less  desirable  and  less  secure  for  travel 
than  it  was  before  it  was  made  so  narrow,  and  a  part  of  its 
surface  given  up  to  the  movement  of  trains.  More  care  is 
necessary  in  driving  upon  it,  and  in  turning  into  and  out  of 
it,  than  before,  but  it  is  still  a  public  street,  in  constant  use  for 
teams  and  pedestrians  who  prefer  to  take  the  chances  of  travel 
upon  it,  rather  than  avoid  it  by  adopting  a  more  circuitous 
route.  The  plaintiff  suffers  in  common  with  all  who  use  it, 
from  fear  of  accident.  It  is  disagreeable  to  suffer  fear,  to  be 
in  dread  that  your  horse  may  take  fright,  or  that  the  horse  of 
some  other  traveler  may  do  so,  and  that  so  personal  loss  or 
harm  may  come  to  you;  but  I  know  of  no  ground  on  which 
the  nervous  or  timid  traveler  can  rest  a  claim  for  damages 
for  such  an  injury.  It  was  clear,  upon  the  testimony,  that 
neither  the  larger  tract  nor  the  private  alley  leading  from  it 
to  Coal  Street  had  been  taken,  injured,  or  destroyed  by  the 
defendant  in  the  construction  of  its  road,  and  the  court  was 
right  in  refusing  to  submit  any  question  of  damages  done  to 
said  tract  or  way  to  the  jury. 
The  judgment  is  affirmed. 


Railroad  C!ompaniks  —  Eminent  Dohatv  —  Damages  to  ABirmNO  Own- 
ers. —  That  inconvenience  caused  by  mere  proximity  to  a  railroad  is  not  an 
•lement  of  the  damages  which  aa  abutting  owner  can  recover,  see  notes  to 
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Jones  V.  Erie  etc.  R.  R.  Co.,  ante,  p.  733,  and  Slieehy  v.  Kansas  City  Cable  R^y 
Co.,  4  Am.  St.  Rep.  400. 

Eminent  Domain  —  Upon  What  Property  Damages  mat  be  Assessed. 
—  As  a  general  rule,  disconnected  properties  are  to  be  treated  as  separate 
and  distinct  properties,  and  damages  for  right  of  way  will  ordinarily  be  as- 
sessed on  this  principle:  Folts  v.  Pennsylvania  etc.  R'y  Co.,  119  Pa.  St.  278; 
4  Am.  St.  Rep.  646;  Bay  City  etc.  R'y  Co.  v.  Hitchcock,  90  Mich.  533;  Northern 
Pac.  etc.  R'y  v.  Coleman,  3  Wash.  228;  Cameron  v.  Chicago  etc.  R'y  Co.,  42 
Minn.  75;  but  the  mere  platting  of  lands  into  blocks  on  a  map  does  not 
divide  it  into  separate  tracts,  so  as  to  limit  the  owner's  damages  to  the  value 
of  a  particular  block,  a  small  parallelogram  of  wh  ch,  as  it  appears  on  the 
map,  is  actually  taken:  Currie  v.  Wavei-ly  etc.  .ff.  .ff.  (7o.,  52  N.  J.  L.  381;  19 
Am.  St.  Rep.  452,  and  note.  A  similar  rule  applies  to  the  minor  govern- 
ment subdivisions  over  which  a  road  may  pass,  and  the  company  cannot 
avoid  payment  of  damages  by  picking  out  and  describing  in  its  petition  the 
forty  or  eighty  acre  tracts  through  which  the  road  is  located:  Chicago  etc 
SjfCo.v.  Baker,  102  Mo.  553;  Cldcago  etc.  Ry  Co.  v.  Branson,  43  Kan.  371. 


Williams  v.  Fulmer. 

[151  Pennsylvania  Statk,  405.] 

Riparian  Owner's  Right  to  Water-power.  —  A  riparian  owner  on  a 
navigable  river  has  no  right  to  the  water-power  either  above  or  below 
low-water  mark,  and  cannot  recover  for  its  loss  from  obstruction  and 
diversion  by  an  adjoining  owner. 

Riparian  Owner  —  Damaoes  for  Diversion  of  Stream.  —  A  riparian 
owner  on  a  navigable  river  is  entitled  to  recover,  as  against  another  ri- 
parian owner,  for  a  divers;  in  of  the  stream  by  the  latter  from  its  natural 
ch  mnel.  If  the  wrong  is  done  without  malice,  he  must  restore  the 
stream  to  its  natural  channel,  or  make  compensation  for  the  loss;  but  if 
malice  is  shown,  exemplary  damages  may  be  recovered  against  him. 

R.  E.  Wright,  for  the  appellant  Williams. 

Edward  Harvey  and  John  Rupp,  for  the  appellant  Fulmer. 

Williams,  J.  These  are  cross-appeals  from  the  same  judg- 
ment, and  may  be  best  considered  together.  The  same  parties 
were  before  us  in  1888  with  substantially  the  same  questions, 
and  the  case  is  reported  in  122  Pa.  St.  191;  9  Am.  St.  Rep. 
88. 

The  plaintiff  is  a  manufacturer  of  school  slates.  His  fac- 
tory is  situated  on  the  west  bank  of  the  Lehigh  River,  and 
prior  to  1883  the  machinery  was  propelled  by  water-power. 
This  was  obtained  by  means  of  a  dam  thrown  across  an  arm 
of  the  river  that  flowed  between  an  island  and  the  mainland, 
on  which  the  factorv  was  located.     The  dam  raised  the  sur- 
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face  of  the  water  above  it  from  one  to  two  feet,  which  was 
BuflBcient  to  furnish  the  power  required  for  the  factory. 

The  defendant  owns  and  operates  a  slate  quarry  on  land 
immediately  above  that  of  the  plaintiff.  He  has  been  dump- 
ing the  refuse  from  his  quarries  for  many  years  into  the  river, 
a  little  way  above  the  plaintiff's  factory.  He  had  in  this 
manner  filled  up  the  channel  of  the  arm  of  the  river  far  beyond 
low-water  mark,  and  had  nearly  closed  the  channel  into  which 
it  flowed.  The  water  was  by  this  means  diverted  from  the 
front  of  the  plaintiff's  land,  and  thrown  into  the  channel  on 
the  opposite  side  of  the  island,  and  the  water  power  of  the 
plaintiff  was  completely  destroyed. 

This  action  was  brought  to  recover  damages  for  the  de- 
struction of  the  water-power.  The  defense  rested  on  the  gen- 
eral proposition  that  the  Lehigh  River  was  a  navigable  public 
highway  belonging  to  the  commonwealth;  that  the  plaintifiF, 
as  a  riparian  owner,  had  no  right  to  its  waters  or  the  power  to 
be  obtained  from  them,  but  that  the  state  had  granted  the  ex- 
clusive rigiit  to  such  water-power  to  the  Lehigh  Navigation 
Company,  which  was  still  its  owner.  We  held  that  the  defense 
was  well  taken,  so  far  as  the  water-power  was  concerned;  but 
that  the  plaintiff  was  nevertheless  entitled  to  recover  for  any 
injury  he  had  sustained  by  reason  of  the  diversion  of  the 
stream  from  its  natural  channel  along  the  front  of  his  land; 
and  if  any  such  diversion  had  been  affected  with  malice  tow- 
ard the  plaintiff,  or  for  the  purpose  of  inflicting  injury  upon 
him,  exemplary  damages  might  also  be  given.  Another  trial 
has  now  taken  place,  resulting  in  a  recovery  for  the  plaintiff, 
although  for  a  smaller  sum  than  before.  From  this  judgment 
both  parties  have  appealed.  The  plaintiff  asks  us  to  recon- 
sider our  former  holding,  so  far  as  it  relates  to  the  water-power, 
and  allow  a  recovery,  at  the  very  least,  for  the  loss  of  such 
power  as  the  water  flowing  between  high  and  low  water  marks 
would  afford  him,  in  addition  to  the  damages  which  he  has 
recovered  as  a  riparian  owner.  The  defendant,  on  the  other 
hand,  asks  us  to  reconsider  our  judgment  so  far  as  to  deny  the 
plaintiff  any  right  to  recover  damages  for  the  diversion  of  the 
stream,  and  hold  him  to  be  remediless.  We  must  decline  to 
do  either.  The  plaintiff  is  without  title  to  the  water  or  the 
power  to  be  derived  from  it,  whether  above  low-water  mark  or 
below  it.  He  used  it  for  years,  it  is  true,  but  the  right  to  use 
it  was  in  the  navigation  company,  the  grantee  of  the  com- 
monwealth, and  not  in  him.     His  use  of  it  could  have  beea 
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stopped  at  any  time.  He  cannot  recover  for  that  to  which  he 
has  no  title.  But  he  was  the  owner  of  land  lying  upon  a 
navigable  stream.  The  advantages  of  his  location  were  in- 
separable from  the  ownership  of  the  land,  and  if  they  increased 
its  desirability,  or  added  to  its  value  for  purposes  of  business 
or  of  pleasure,  they  were  his  property  as  truly  as  the  land  it- 
gelf. 

The  diversion  of  the  stream  was  an  injury  to  his  land  that 
was  direct,  peculiar,  and  not  shared  with  the  general  public. 
It  was  as  clearly  actionable  as  the  diversion  of  a  stream  pass- 
ing over  his  land.  Whoever  brought  about  such  diversion  so 
as  to  deprive  him  of  the  advantages  of  his  location,  whatever 
they  were,  inflicted  a  pecuniary  wrong  upon  him.  The  man- 
ner in  which  the  diversion  is  brought  about  is  not  important. 
It  might  be  accomplished  by  means  of  elaborate  works  ar- 
ranged to  carry  the  stream  elsewhere,  or  it  might  be  effected 
by  filling  up  the  channel  so  as  to  compel  it  to  seek  another. 
The  result  accomplished  and  the  injury  inflicted  would  be  the 
same.  The  lower  riparian  owner  would  be  deprived  of  the 
natural  advantages  which  ownership  of  the  land  at  that  point 
gave  him,  by  the  unlawful  act  of  another;  and  he  would  have 
a  right  to  call  upon  the  wrong-doer  to  repair  the  wrong  done 
him,  by  restoring  the  stream  to  its  channel  or  making  compen- 
sation for  its  loss.  The  learned  trial  judge  followed  the  rule 
laid  down  in  Williavis  v.  Fulmer,  122  Pa.  St.  191,  9  Am.  St. 
Rep.  88,  and  tried  the  cause  with  discrimination  and  ability. 

The  assignments  of  error  in  both  appeals  are  overruled,  and 
the  judgment  affirmed. 

Watercourses  —  Water-power  on  Navigable  Stream  —  Ripabiaw 
Owner's  Right  to.  —  A  ripariaa  owner  upon  a  navigable  stream  has  no 
right  to  erect  a  dam  to  turn  the  water  to  his  mill  without  a  grant  from  the 
commonwealth,  and  if  he  does  so,  he  ia  a  trespasser,  and  acquires  no  title  to 
the  water-power  resulting  therefrom:  Fulmer  v.  Williams,  122  Pa.  St.  191; 
9  Am.  St.  Rep.  88,  and  note.  For  the  destruction  of  a  dam  across  a  float- 
able stream  by  logs  placed  therein,  there  can  be  no  recovery,  because  the 
land-owner  has  no  right  to  maintain  his  dam  in  such  a  manner  as  to  interfere 
with  the  right  of  the  public  to  float  logs  and  other  products  down  the  stream: 
6cuit(m  V.  Mace,  33  W.  Va.  14;  25  Am.  St.  Rep.  848,  and  note.  In  Michi- 
gan, a  riparian  proprietor  on  a  navigable  stream  owns  to  the  middle  of  the 
stream,  and  can  use  hia  land  covered  by  water  for  any  purpose,  so  long  as  he 
does  not  unreasonably  interfere  with  the  right  of  navigation,  or  damage  other 
riparian  owners  above  or  below  him:  Orand  Rapids  v.  Powers,  89  Mich.  94; 
28  Am.  St.  Rep.  276,  and  note.  And  the  rule  seems  to  be  the  same  in  New 
Hampshire:  Connecticut  River  LumJ)er  Co.  v.  Olcott  Falls  Co.,  65  N.  H.  290. 
Am.  St.  Rep.,  Vol.  XXXL— 49 
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Oil  City  v.  Oil  City  Trust  Company. 

[151  Pknnsylvania  Statb,  454.] 

PoLiox  Power  —  License  Tax.  —  What  business  or  occnpation  so  far  affecta 
the  public  welfare  and  good  order  as  to  require  to  be  licensed  is  a  mat- 
ter  of  legislative  consideration  and  control,  which,  when  exercised  in 
good  faith,  cannot  be  reviewed  by  the  courts. 

Police  Power  —  License  Tax  on  Banking  —  Presumption.  —  When  an 
ordinance  on  its  face  purports  to  impose  a  license  tax  on  the  occupation 
of  banking  under  an  exercise  of  the  police  power,  it  will  be  presumed 
that  it  imposes  an  occupation  tax,  and  not  a  tax  for  revenue,  if  its  good 
faith  and  the  reasonableness  of  the  amount  imposed  are  not  questioned. 

Police  Power  —  License  Tax  on  Banks. — Banks  may  be  subjected  to  a 
license  fee  or  occupation  tax  by  municipalities  under  express  legislative 
authority;  but  in  the  absence  of  such  authority,  they  are  not  so  liable. 

PoLiCB  Power  —  License  Tax  on  Banks  —  Conflict  of  Statutes.  —  A 
statute  exempting  banks  from  taxation  on  payment  of  a  state  tax  does 
not  exempt  them  from  the  power  of  cities  to  impose  a  license  fee  or  oc- 
cnpation tax  as  incidental  to  the  exercise  of  the  police  power  under 
another  statute  expressly  authorizing  the  imposition  of  such  license  tax. 

Assumpsit  to  recover  a  license  tax  against  stale  banks  im- 
posed by  a  municipal  ordinance.  Judgment  for  plaintifif. 
Defendant  appealed, 

F.  W.  Hays,  for  the  appellant. 

Isaac  Ash  and  P.  M.  Spear,  for  the  appellee. 

Mitchell,  J.  The  learned  judge  rightly  held  that  the  test 
of  the  charge  in  controversy  was,  whether  it  was  a  license  fee 
under  the  police  power  or  a  tax  for  revenue.  On  its  face,  it 
purports  to  be  a  license  fee  on  the  occupation  of  banking,  and 
though  we  may  suppose  it  was  not  imposed  without  an  eye  to 
the  increase  of  revenue,  yet  its  good  faith  and  the  reasonable- 
ness of  its  amount  are  not  questioned  here,  and  the  presump- 
tion therefore  is,  that  it  is  what  it  professes  to  be:  Johnson  v, 
Philadelphia,  60  Pa.  St.  445. 

The  appellant  argues  that  banks  are  not  specially  subjects 
of  the  police  power,  and,  quoting  Dillon  on  Municipal  Cw- 
porations  (ed.  1890,  sec.  141),  that  "laws  and  ordinances 
telation  to  thQ  comfort,  health,  convenience,  good  order,  and 
general  welfare  of  the  inhabitants  are  comprehensively  called 
police  laws  or  regulations,"  asks.  Wherein  does  the  regulation 
or  licensing  of  the  business  of  banking  relate  to  the  comfort, 
health,  or  good  order  of  the  community?  We  are  not  required 
to  answer  this  question  further  than  to  say  that  it  is  a  matter 
for  legislative  determination.     Certain  occupations,  such  as 
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tavern-keeping,  theatrical  and  kindred  shows,  puhlic  convey- 
ances, barges,  etc.,  were  regulated  by  license  in  England  be- 
f'^re  the  settlement  of  Pennsylvania,  and  the  colonists  brought 
with  them  the  idea  of  state  control  of  such  matters.  Others, 
such  as  auctioneers,  hawkers,  and  peddlers,  etc.,  were  licensed 
by  statute  so  early  and  so  continuously  in  the  history  of  our 
legislation  that  their  appropriateness  as  subjects  of  license 
became  familiar  as  part  of  the  common  law  of  Pennsylvania. 
Thus  auctioneers  were  classed  with  hawkers,  peddlers,  and 
petty  chapmen  in  "  an  act  for  regulating  peddlers,  vendues," 
etc.,  passed  February  14,  1729-30,  and  have  been  subject  to 
license  regulations  almost  if  not  quite  continuously  from  that 
date. 

Banks  are  not  so  obviously  within  the  sphere  of  police  regu- 
lations as  to  be  familiar  to  us  as  subjects  of  municipal  license, 
yet  it  might  not  be  any  more  difficult  to  name  reasons  way 
they  should  be  than  in  the  case  of  auctioneers,  had  not  long 
familiarity  with  the  licensing  of  the  latter  led  us  to  accept  it 
without  question.  What  business  or  occupations  so  far  affect 
the  public  welfare  and  good  order  as  to  require  to  be  licensed 
is  a  matter  of  legislative  consideration  and  control,  which, 
when  exercised  in  good  faith,  are  outside  of  the  jurisdiction  of 
the  courts. 

The  ordinance  in  present  controversy  rests  upon  the  au- 
thority of  the  act  of  May  23,  1874  (P.  L.,  p.  239,  sec.  20,  cl.  4), 
which  in  express  terms  confers  on  cities  of  the  third  class 
power  "  to  levy  and  collect  license  tax  on  auctioneers,  .... 
bankers,"  etc.  As  already  said,  the  good  faith  of  the  ordi- 
nance as  an  exercise  of  the  delegated  authority,  and  the  rea- 
sonableness of  the  amount  for  the  lawful  purpose,  not  being 
questioned,  we  cannot  go  behind  the  clear  statutory  grant  of 
power. 

The  act  of  June  30,  1885  (P.  L.,  p.  193,  sec.  3),  provides  that 
as  to  any  bank  electing  to  pay  into  the  state  treasury  a  tax  of 
six  tenths  of  one  per  centum  upon  the  par  value  of  all  its 
shares,  "  the  shares  and  so  much  of  the  capital  and  profits 
....  as  shall  not  be  invested  in  real  estate  shall  be  exempt 
from  all  other  taxation  under  the  laws  of  this  commonwealth." 
The  word  "  taxation  "  here  is  used  in  its  ordinary  and  proper 
meaning  of  a  charge  for  the  support  of  the  state,  or  some  of  its 
subordinate  municipal  agencies,  and  clearly  does  refer  to  a 
charge  merely  incidental  to  the  exercise  of  the  police  power. 
The  act  therefore  does  not  exempt  banks  from  the  power  of 
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cities  to  impose  a  license  tax  under  the  act  of  1874,  and  the 
learned  judge  below  was  right  in  so  holding. 

A  distinction,  however,  has  been  made  here  to  which  the 
learned  judge  does  not  refer  in  his  opinion,  and  to  which  his 
attention  was  probably  not  called.  The  judgment  is  for  the 
license  tax  for  the  years  1886  to  1890,  inclusive.  As  already 
said,  banks  are  not  intrinsically  and  obviously  subjects  of 
license  under  the  police  power,  by  the  common  law  of  this 
state.  They  become  such  by  statute  only,  and  the  license 
fees  recovered  in  the  present  case  rest  on  the  authority  of  the 
act  of  1874.  But  that  act  was  supplied  and  repealed  by  the 
act  of  May  23,  1889  (P.  L.  277).  The  act  of  1874  confers 
the  taxing  powers  for  revenue  in  clauses  1,  2,  and  3  of  section 
20,  P.  L.  238,  the  license  tax  power  in  clause  4,  and  then,  in 
the  following  clauses,  enumerates  expressly  the  most  usual 
and  important  police  powers,  over  tippling-houses,  games  and 
gambling-houses,  sanitary  and  quarantine  regulations,  etc 
In  this  act  the  licensing  of  banks  is  apparently  intended  ta 
be  classed  under  police  powers.  The  act  of  1889,  however, 
enumerates  and  classifies  the  various  municipal  powers  more 
fully  and  more  accurately.  Article  5,  section  3,  clauses  1,  2, 
and  3,  of  the  act  of  1889  follow  closely  the  language  of 
clauses  1,  2,  and  3  of  section  20  of  the  act  of  1874,  and  clause 
4,  like  that  of  the  prior  act,  relates  to  license  taxes,  but  makes 
this  important  change  in  the  language:  "to  levy  and  collect, 
for  general  revenue  purposes,  a  license  tax,"  etc.,  enumerating 
many  kinds  of  business  and  occupation,  but  significantly 
omitting  shows,  theaters,  etc.,  included  in  the  corresponding 
section  of  the  act  of  1874.  Then  follow  a  number  of  clauses 
relating  also  to  the  revenue,  as  power  to  borrow  money,  to 
fund  indebtedness,  rates  of  interest,  etc.,  and  it  is  not  until 
clause  16  that  the  usual  police  powers  are  reached,  among 
which, in  clause  25,  is  included  the  power  "to  license  and  col- 
lect license  tax  from  skating-rinks,  theaters,"  etc. 

By  the  express  language  of  clause  4,  above  referred  to,  the 
authority  given  to  cities  by  this  act  to  license  bankers  is  for 
general  revenue,  and  as  if  to  emphasize  the  change  of  legisla- 
tive purpose,  the  grant  is  transferred  from  its  previous  place  in 
the  enumeration  of  police  powers  to  a  place  among  the  powers 
of  taxation  for  revenue.  It  is  therefore  unquestionably  a  tax 
in  the  general  sense,  and  we  have  to  consider  whether  appel- 
lant is  exempted  from  it  by  the  acts  of  June  30,  1885,  and 
Juno  1,  1889.     Of  this  there  can  be  no  doubt.     The  language 
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of  section  3  of  the  act  of  1885  has  already  been  quoted.  It  ex- 
empts from  "  all  other  taxation  under  the  laws  of  this  com- 
monwealth." The  words  could  not  be  broader.  They  apply 
not  only  to  taxation  for  state  but  also  for  local  purposes,  and 
that  they  were  intended  to  do  so  is  clear  from  the  exception 
of  capital,  etc.,  "  not  invested  in  real  estate."  It  is  matter  of 
public  history  that  there  was  no  state  tax  on  real  estate  in 
1885,  or  for  many  years  prior;  and  if  exemption  from  local 
taxation  was  not  intended,  it  is  hardly  supposable  that  the 
legislature  would  have  inserted  an  entirely  unnecessary  and 
useless  clause.  But  to  put  the  matter  beyond  all  possible 
question,  the  act  of  June  1,  1889  (P.  L.,  p.  433,  sec.  25), 
changes  the  language  previously  used,  and  makes  the  exemp- 
tion "  from  local  taxation,  under  the  laws  of  this  common- 
wealth." 

The  result  therefore  is,  that  banks  are  only  subject  to  license 
tax  by  municipalities  by  virtue  of  express  legislative  author- 
ity; that  the  only  authority  shown  in  cities  of  the  third  class 
since  the  act  of  1889  is  to  license  as  a  tax  for  revenue  pur- 
poses; and  that  as  to  such  tax  the  appellant  was  exempt 
during  the  years  1889  and  1890. 

The  judgment  must  therefore  be  reversed  as  to  these  years; 
but  as  the  facts  are  all  set  out  in  the  point  reserved,  we  can 
enter  the  proper  judgment  without  the  delay  and  expense  of 
a  new  trial. 

Judgment  reversed,  and  now  judgment  entered  for  plaintiff 
below,  $150  for  the  license  tax  for  the  years  1886,  1887,  and 
1888.     Costs  of  this  appeal  to  be  paid  by  appellee. 


Municipal  Corporations. — Power  to  Tax  Occupations:  See  extended 
note  to  Robinson  v.  Mayor,  34  Am.  Dec.  638;  note  to  Ex  parte  Oregory,  54  Am. 
Hep.  528.  A  statute  authorizing  municipal  corporatious  to  regulate  such 
callings  as  the  public  good  may  require  will  empower  them  to  exact  a  license 
for  revenue  purposes,  if  that  construction  is  not  inconsistent  with  the  general 
legislation  of  the  state  and  its  whole  charter:  Ex  parte  Frank,  52  Cal.  60ti;  28 
Am.  Rep.  642;  White  v.  Rockhill,  34  S.  C.  242.  Where  a  state  has  not  de- 
clared a  certain  business  unlawful,  nor  conferred  on  municipal  corporations 
the  power  to  do  so,  the  city  has  no  power  to  require  a  license  fee  of  persons 
engaged  in  such  occupation:  Shuman  v.  Fort  Wayne,  127  Ind.  109. 

Municipal  Corporations  —  Licensing  National  Bank.  —  A  city  has  no 
power  to  exact  a  license  fee  from  a  national  bank:  Carthage  T.  First  Nat, 
Bank,  71  Mo.  508;  36  Am.  Rep.  494. 
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Hancock  v,  MoAvor. 

[151  Pennsylvania  Statk,  460.] 
Ejkctment  will  Lib  only  fob  Things  whereof  possession  may  be  delivered, 

and  it  will  aot  lie  for  a  mere  license,  an  incorporeal  hereditament,  right 

of  way,  or  an  easement. 
Ejsctmbnt  for  Right  of  Interment  in  Burial  Lots.  —  The  exclusive  right 

of  sepulture  in  the  buryiiig»ground  of  a  cemetery  corporation  subject  to 

its  regulations  is  a  mere  license,  and  will  not  support  an  action  of  eject* 

ment. 

Henry  J.  Hancock  and  John  G.  Johnson,  for  the  appellant. 
Silas  W.  Pettitt  and  John  R.  Read,  for  the  appellee. 

Sterrett,  J.  As  well  stated  by  appellant  in  the  opening 
sentence  of  his  argument,  "  the  question  first  presented  for 
decision  is,  whether  the  interest  conveyed  under  the  original 
deed  of  Tilford  to  Lisle  is  such  an  interest  in  land  as  will 
support  an  action  of  ejectment." 

The  thing  conveyed  by  the  deed  referred  to,  as  the  same  is 
described  therein,  is,  "the  exclusive  and  entire  right  of  inter- 
ment or  sepulture  in  all  and  every  of  those  two  hundred  bur- 
ial lots  in  the  Philadelphia  Cemetery,  situate,"  etc.,  "  marked 
in  the  map  or  plan  of  said  cemetery  with  the  numbers  6,  9," 
etc.;  "together  with  all  and  singular  the  ways,  avenues,  pas- 
sages, rights,  liberties,  privileges,  improvements,  hereditaments, 
and  appurtenances  whatsoever  thereunto  belonging  or  in  any 
wise  appertaining,  and  the  reversions  and  remainders  thereof; 
to  have  and  to  hold  the  same,  with  the  appurtenances,  unto 
the  said  John  M.  Lisle,  his  heirs  and  assigns,  to  and  for  the 
only  proper  use  and  behoof  the  said  John  M.  Lisle,  his  heirs 
and  assigns  forever,  for  the  uses  and  purposes  of  sepulture 
only,  and  to  and  for  no  other  use,  intent,  or  purpose  wliatso- 
ever,  subject  to  all  the  rules,  regulations,  conditions,  and  re- 
strictions contained  and  set  forth  in  the  articles  of  association 
made  and  adopted,  or  which  ma\'  hereafter  be  made  and 
adopted,  by  the  corporators  or  managers  of  said  cemetery  for 
the  government  of  lot-owners  or  visitors  to  the  cemetery,  and 
the  burial  of  the  dead,  and  in  and  by  any  by-laws  made  and 
adopted,  or  which  may  hereafter  be  made  and  adopted,  in  pur- 
suance of  the  said  articles  of  association,  or  of  the  act  of  as- 
sembly incorporating  said  company." 

It  thus  appears  by  the  deed  that  all  the  vendee  acquired 
thereunder  was  "  the  right  of  interment  or  sepulture"  in  the 
lots  described  therein,  and  declared  to  be  held  "  for  the  use» 
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and  purposes  of  sepulture  only,  and  to  and  for  no  other  use, 
intent,  or  purpose  whatsoever."  The  right,  thus  sharply  de- 
fined and  limited,  is  also  subject  to  all  the  rules,  regulations, 
conditions,  and  restrictions  contained  and  set  forth  in  the  arti- 
cles of  association  made  and  adopted,  or  which  might  there- 
after be  adopted,  by  the  corporators  or  managers  of  the 
incorporated  cemetery  company. 

The  language  of  the  deed  evidently  contemplates  possession 
and  general  control  of  the  cemetery  grounds,  etc.,  by  the  com- 
pany. The  grantee  in  the  deed  acquired  no  such  interest  in 
the  lots,  nor  such  right  of  possession,  as  will  support  an  action 
of  ejectment.  That  action  will  not  lie  for  a  mere  license,  an 
incorporeal  hereditament,  nor  for  a  mere  right  of  way,  nor  an 
easement:  6  Am.  &  Eng.  Ency.  of  Law,  232;  Adams  on  Eject- 
ment, 16.  As  was  said  in  Black  v.  Hepburne,  2  Yeates,  333: 
"  Ejectment  will  only  lie  for  things  whereof  possession  may 
be  delivered  by  the  sheriff."  If  a  recovery  in  ejectment, 
founded  on  a  mere  right  or  license  such  as  that  acquired  by 
the  grantee  in  the  dfed  above  referred  to,  were  permitted, 
how  could  the  sheriff,  under  a  writ  of  habere  facias,  put  the 
plaintiff  in  possession,  without  interfering  with  the  rights, 
powers,  and  duties  of  the  cemetery  corporation?  In  Kincaid's 
Appeal,  66  Pa.  St.  411,  5  Am.  Rep.  377,  one  of  the  plaintiffs 
held  a  paper  certifying  that  he  was  "entitled  to  two  lots  in 
the  burying-ground,  ....  to  have  and  to  hold  the  said  lots 
for  the  use  and  purpose  and  subject  to  the  conditions  and 
regulations  in  the  deed  of  trust  to  the  trustees  of  said  church." 
It  was  held  that  this  was  not  a  grant  of  any  interest  in  the 
soil;  that  it  was  the  grant  of  a  license  or  privilege  to  make 
interments  in  the  lots  described,  exclusive  of  others,  so  long 
as  the  ground  should  remain  the  burying-ground  of  the  church; 
that  while  the  license  continued  he  could  perhaps  maintain 
trespass  or  case  for  any  invasion  or  disturbance  of  it,  whether 
by  the  grantors  or  by  strangers,  etc. 

That  case  was  cited  approvingly  in  Craig  v.  First  Fresh. 
Church,  88  Pa.  St.  42,  32  Am.  Rep.  417,  in  which  it  was  also 
held  that  the  right  of  sepulture  in  the  burying-ground  of  a 
church  is  not  an  absolute  right  in  the  soil,  but  a  mere  license 
or  privilege. 

In  Union  Fetroleuvi  Co.  v.  Bliven  Fetroleum  Co.,  72  Pa.  St. 
173,  the  grant  to  the  defendant  was  of  the  exclusive  right  and 
privilege  of  boring  for  oil,  etc.,  upon  a  farm.  Subsequently, 
by  partition,  the  title  became  vested  in  another,  who  conveyed 
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to  plaintiff.  It  was  held  that  the  grant  was  a  mere  incorpo- 
real hereditament,  and  consequently  ejectment  could  not  be 
maintained.  Referring  to  tlie  grant,  which  was  of  *'  the  ex- 
clusive right  and  privilege  of  boring  for  salt,  oil,  or  minerals  " 
upon  the  McClintock  farm,  Mr,  Justice  Sharswood  says:  "  It 
was  therefore,  as  in  Funk  v.  Haldeman,  63  Pa.  St.  239,  tbe 
grant  of  a  mere  incorporeal  hereditament.  Indeed,  we  do  not 
understand  this  to  have  been  controverted  in  the  court  below, 
nor  has  it  been  made  a  question  in  this  court.  It  follows  that 
the  only  remedy  which  the  plaintiffs  had  for  the  disturbance 
of  their  right  was  an  action  on  the  case.  Ejectment  they  cer- 
tainly could  not  have  maintained."  Funk  v.  Haldeman,  53 
Pa.  St.  239,  above  cited,  is  substantially  to  the  same  effect. 

It  follows  from  what  has  been  said  that  the  right  of  sepul- 
ture, etc.,  was  not  an  interest  in  the  land,  such  as  will  sup- 
port an  action  of  ejectment.  It  is  therefore  unnecessary  to 
consider  whether  the  court  erred  in  directing  a  verdict  for  de- 
fendant, and  in  other  respects,  or  not.  If,  on  the  case  pre- 
sented by  the  plaintiff,  he  had  no  right  to  recover  in  an  action 
of  ejectment,  he  was  not  injured  by  any  of  the  alleged  errors 
of  which  he  complains. 

Judgment  affirmed.  

Ejectment  —  Fob  What  Things  Action  will  not  Lie.  —  A  grant  of  oil 
which  may  be  found  in  a  tract  of  land  is  not  a  grant  of  a  corporeal  heredit- 
ament for  which  ejectment  will  lie:  Dark  v.  Johnson,  55  Pa.  St.  164;  93 
Am.  Dec.  732,  and  note.  Ejectment  does  not  lie  for  flooding  lands  by  a 
dam:  Ezzard  v.  Findley  etc.  Mining  Co.,  74  Ga.  520;  58  Am.  Rep.  445,  and 
note.  Ejectment  will  not  lie  for  a  railroad  by  one  having  title  only  to  the 
right  of  way:  Tennessee  etc.  R.  R.  Co.  v.  East  Alabama  R'y  Co.,  75  Ala.  516; 
51  Am.  Rep.  475.  The  action  of  ejectment  cannot  be  maintained  to  recover 
a  mere  easement:  Union  Canal  Co.  v.  Young,  1  Whart.  410;  30  Am.  Dec. 
212,  and  note;  Fritsche  v.  Fritsche,  77  Wis.  270.  Ejectment  will  not  lie  to 
enforce  the  performance  of  a  contract  which  is  the  consideration  of  a  deed: 
Krebs  v.  Strovh,  116  Pa.  St.  405.  The  grant  of  aright  to  quarry  and  remove 
limestone  from  laud  for  a  specific  purpose  passes  an  incorporeal  heredita- 
ment. Such  right  is  an  interest  in  or  a  riglit  arising  out  of  land,  and,  as 
Buch,  constitutes  a  foundation  for  an  action  of  ejectment  under  the  Virginia 
code:  Reynolds  v.  Cook,  83  Va.  817;  5  Am.  St.  Rep.  317,  and  note. 

Ejectment  —  Burial  Right  in  Cemetery  Lots. — The  purchaser  of  a 
lot  in  a  cemetery  for  '*  burial  purposes  "  does  not  take  any  title  to  the  soil; 
and  an  act  directing  the  vacation  of  the  cemetery,  and  the  removal  of  the 
bodies,  is  not  an  infringement  of  his  rights:  Kincaid^s  Appeal,  63  Pa.  St.  411; 
6  Am.  Rep.  377.  To  the  same  efl'ect  is  Rayner  v.  Nugent,  60  Md.  515.  See 
also  Craig  v.  First  Presb.  Church,  88  Pa.  St.  42;  32  Am.  Rep.  417,  and  ex- 
tended note  424. 
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Kehler  v.  Schwenk. 

[151  Pennsylvania  State,  505.] 

Mastkb  and  Servant  —  Negligence  toward  Minor  Employek  —  Evi- 
DSNOB.  —  In  an  action  by  a  minor  employee  to  recover  for  personal 
injury,  alleged  to  have  been  caused  by  the  negligence  of  the  master,  wit- 
nesses who  show  a  practical  and  actual  knowledge  as  to  what  was 
necessary  to  be  done  by  plaintiff  in  the  performance  of  his  services  may 
testify  that,  in  their  opinion,  owing  to  the  size  and  strength  of  the 
plaintiff,  it  was  absolutely  necessary  for  him  to  perform  the  work  in  the 
manner  in  which  he  was  performing  it  at  the  time  of  the  accident,  and 
thus  relieve  him  from  the  charge  of  contributory  negligence. 

Master  and  Servant  —  Negligence  toward  Minor  Employee — Evi- 
dence.—  In  an  action  by  a  minor  employee  to  recover  for  injuries 
received  while  running  a  dumper  for  his  master,  evidence  that  the 
dumper-track  had  rotten  ties,  loose  rails,  and  projecting  ends  of  ties, 
with  holes  in  the  ground  between  the  ties,  both  inside  and  outside  the 
rails,  and  was  in  such  a  condition  of  non-repair  as  would  most  probably 
and  naturally  occasion  the  stumbling  of  any  person,  young  or  old,  while 
engaged  in  the  performance  of  so  hazardous  a  service,  is  admissible  as 
tending  to  show  negligence  on  the  part  of  the  master. 

Master  and  Servant  —  Negligence  toward  Minor  Employee  —  Evi- 
dence.—  In  an  action  by  a  minor  employee  to  recover  for  injuries 
received  while  operating  a  dumper  for  his  master,  evidence  that  a  dif- 
ferent kind  of  dumper  was  in  general  use  at  other  collieries,  and  that  it 
was  entirely  free  from  the  arrangement  which  constituted  the  dangerous 
character  of  the  one  in  use  at  defendant's  colliery,  is  admissible  as  tend- 
ing to  show  negligence  on  the  part  of  the  master  in  not  furnishing  safe 
machinery  and  appliances  with  which  to  do  the  work. 

Master  and  Servant.  —  Minor  Employees  who  have  sufficient  judgment 
to  know  that  an  employment  is  dangerous,  and  nevertheless  engage  in 
it  voluntarily,  cannot  recover,  notwithstanding  their  youth;  but  if, 
because  of  their  youth,  they  have  not  sufficient  knowledge  to  appreciate 
the  danger,  or  to  know  better  than  to  engage  in  so  dangerous  a  service, 
then  they  cannot  be  deemed  to  be  guilty  of  contributory  negligence. 

Master  and  Servant  —  Master's  Liability  —  Assumption  of  Risks.  — 
While  a  master  is  not  liable  for  accidents  occurring  to  his  servant  from 
the  ordinary  risks  and  dangers  incident  to  the  business  in  which  he  is 
engaged,  yet  when  the  master  voluntarily  subjects  his  servant  to  dan- 
gers such  as  in  good  faith  he  ought  to  provide  against,  he  is  liable  for 
any  accident  arising  therefrom. 

Master  and  Servant.  —  Master  is  Bound  to  Furnish  and  Maintain 
Suitable  Instrumentalities  for  the  work  or  duty  which  he  requires  of 
his  employees,  young  or  old,  and  failing  in  this  he  is  liable  for  any  dam- 
ages flowing  from  such  neglect  of  duty.  When  the  servant,  in  obedi- 
ence to  the  order  of  the  master,  incurs  the  risk  of  machinery,  which, 
though  dangerous,  is  not  so  much  so  as  to  threaten  immediate  injury,  or 
when  it  is  reasonably  probable  it  may  be  safely  used  only  by  extraor- 
dinary caution  or  skill,  the  mastjr  is  liable  for  resultincr  accident. 

Mastkk  and  Servant  —  Safe  Machinery  —  Assumption  of  Risks. — 
Every  sjrvaut  has  a  right  to  suppose  tliat  his  master  lias  provided  such 
guarJd  and  means  of  protection  from  injury,  in  the  use  of  mauhinery, 
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tools,  and  appliances,  as  are  usual  and  reasonably  necessary  for  his 
safety,  and  he  cannot  be  held  to  have  assumed  risks  attendant  on  their 
absence,  unless  such  absence  is  apparent,  or  hia  attention  has  been  called 
to  it. 

Master  and  Servant — Duty  to  Minor  Employees.  — It  is  the  duty  of 
every  master  to  take  notice  of  the  age  and  ability  of  his  young  em- 
ployees, and  to  use  ordinary  care  to  protect  them  from  risks  which  they 
cannot  properly  appreciate,  and  to  which  they  should  not  be  exposed. 
Failing  in  this  duty,  the  master  is  liable  for  injury  resulting  therefrom. 

Master  and  Servant  —  Minor  Employees.  —  In  actions  by  young  ser- 
vants against  their  employers,  the  inexperience  of  the  servant  and  want 
of  specific  instruction  as  to  the  dangers  of  the  service  are  recognized  as 
sources  of  liability  against  the  master. 

Master  and  Servant —  Minor  Employees.  — When  a  minor  employee  is 
very  young,  with  no  knowledge  by  experience  or  instruction  as  to  the 
risks  of  a  particularly  dangerous  service,  in  which  he  was  not  at  first 
employed,  but  into  which  he  was  urged  by  the  master  against  his  will, 
and  the  appliance  from  which  the  injury  arose  was  only  in  partial  use, 
while  another  simple  device  which  practically  removed  all  danger  was 
in  extensive  use,  the  master  is  guilty  of  negligence,  and  the  servant  is 
entitled  to  recover. 

C.  M.  Clement,  S.  P.  Wolverton,  W.  H.  M.   Oram,  and  W.  B, 
Faust,  for  the  appellant. 

P.  A,  Mahon  and  Voris  Auten^  for  the  appellee. 

Green,  J.  First  and  third  assignments  of  error.  The  wit- 
nesses Milton  Haas  and  Daniel  Specht  had  quite  consider- 
able experience  in  driving  mules  on  the  dirt-bank  of  the 
defendant,  for  the  purpose  of  dumping  coal-dirt  over  the  bank 
at  the  end  of  the  dump.  Haas,  after  saying  he  was  employed 
by  defendant  at  the  colliery  in  question,  and  was  on  the  dirt- 
bank  the  day  of  the  accident,  testified:  "I  was  acquainted 
with  the  construction  of  the  dump-car  and  the  attachment 
for  the  mules."  He  then  described  fully  the  whole  construc- 
tion of  the  car  and  the  attachment.  He  said  further:  "I 
drove  a  mule  on  this  dirt-bank.  Sometimes  it  was  part  of  my 
work  to  unhitch  the  mule.  There  was  a  grade  at  the  end  of 
the  dirt-bank,  where  the  cars  were  dumped.  It  was  necessary 
to  make  the  mule  go  on  a  trot,  in  order  to  get  the  dumper  up 
to  the  head-block.  If  the  mule  wasn't  driven  pretty  rapidly, 
the  dumper  wouldn't  go  up It  was  necessary  to  un- 
hitch the  mule  before  the  dumper  arrived  at  the  end  of  the 
bank,  because  the  mule  could  n't  go  clear  out,  or  he  would 
have  went  head  over  heels  down  the  bank.  The  person  driv- 
ing the  mules,  in  order  to  unhitch,  was  obliged  to  go  in  front 
and  take  hold  of  the  chain  with  one  hand,  and  with  the  other 
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hand  unhook  the  spreader.  Whenever  I  unhooked  it  I  had 
to  get  right  in  front  of  it.  1  was  obliged  to  get  in  front  of  the 
car  between  the  rails.  The  car  was  moving  rapidly  while  I 
was  doing  that,  because  the  mule  had  to  start  on  a  trot."  The 
witness  further  said:  "I  knew  Daniel  Kehler's  size  at  that 
time.  He  was  a  small  boy  for  his  age.  Q.  What  was  his 
physical  strength  for  a  boy  his  age?  A.  I  don't  know  that; 
he  was  very  light,  —  light  frame." 

Such  being  the  preliminary  testimony  of  the  witness,  coun- 
sel for  plaintiff  proposed  to  ask  him  whether  a  boy  of  the  size 
and  strength  of  the  plaintiff  could  have  unhitched  the  mule 
from  the  car  in  any  other  manner  than  that  described  by 
the  witness.  This  proposed  proof  was  objected  to  by  the  de- 
fendant's counsel,  but  the  court  overruled  the  objection,  and 
admitted  the  offer.  Whereupon  the  question  was  put  to  the 
witness,  who  answered:  "I  don't  think  he  could."  It  is  evi- 
dent that  the  subject-matter  of  this  testimony  was  of  serious 
importance  to  the  plaintiff's  case.  A  favorable  answer  would 
relieve  him  from  the  charge  of  contributory  negligence,  and 
it  would  also  tend  to  support  his  allegation  that  he  did  what 
he  was  obliged  to  do,  in  order  to  perform  the  service  he  was 
set  to  do  by  the  plaintiff.  The  witness  had  shown  ample 
knowledge  of  the  whole  situation;  he  knew  what  had  to  be 
done,  from  his  personal  experience;  the  information  to  be 
communicated  by  the  answer  was  something  which  the  jury 
ought  to  know,  to  dispose  of  the  case  intelligently.  It  was  not 
a  mere  opinion  of  the  witness  that  was  sought,  but  his  actual 
knowledge  of  what  had  to  be  done  by  the  plaintiff,  in  order 
to  carry  out  his  employer's  directions,  and  perform  the  duty 
assigned  to  him.  We  have  no  doubt  it  was  entirely  compe- 
tent to  make  this  proof.  In  fact,  we  do  not  see  how  the  fact 
as  to  the  character  of  the  plaintiff's  service,  and  the  actual 
things  he  was  obliged  to  do,  could  be  proved  in  any  other  way. 

The  same  remarks  are  true,  in  a  still  more  eminent  degree, 
of  the  testimony  of  Daniel  Specht.  He  also  developed  a  most 
practical  and  actual  knowledge  as  to  what  was  necessary  to 
be  done  in  the  performance  of  the  plaintiff's  service.  He  said 
it  was  absolutely  necessary  for  the  plaintiff  to  get  in  between 
the  rails,  in  order  to  unhitch  the  chain,  and  he  further  said 
that  the  plaintiff  had  neither  size  nor  strength  to  unhook  the 
mule  while  outside  the  rails.  We  think  the  offer  of  proof  of 
this  witness,  also,  was  properly  received,  and  we  therefore 
dismiss  the  first  and  third  assignments  of  error. 


780  Kehleb  v.  Schwenk.  [Penn. 

Second  assignment  of  error.  The  condition  of  the  track 
opon  which  the  plaintiff  was  obliged  to  perform  his  duties  was, 
necessarily,  an  element  in  the  question  of  the  defendant's 
negligence  in  furnishing  the  appliances  which  the  plaintiflF 
was  obliged  to  use.  We  not  see  how  that  feature  of  the  case 
can  be  eliminated  from  the  inquiry.  We  said  as  much  as 
this  in  the  former  hearing  of  this  case.  The  plaintiff,  testify- 
ing as  to  the  facts  of  the  injury,  said:  "  I  fell  in  the  track  and 
one  wheel  of  the  dumper  run  over  me;  I  was  trying  to  unhook 
the  mule  and  I  fell;  I  was  between  the  rails,  in  front  of  the 
<5ar,  in  the  act  of  unhitching  the  mule."  He  also  said:  "  After 
the  mule  turned  out  that  way,  I  was  laying  right  under  here; 
I  don't  know  how  I  happened  to  fall;  I  guess  I  stumbled  over 
something;  I  was  running  in. front  of  the  car,  and  I  had  hold 
of  this  chain,  and  I  fell  between  the  wheels  on  the  track." 
And  again:  "  Certainly,  it  was  necessary  to  get  hold  of  the 
ohain,  so  you  would  be  right  there,  so  you  could  n't  miss  it; 
you  had  to  run,  had  to  have  something  to  steady  yourself, 
because  it  was  full  of  holes  on  the  outside  and  inside  of  the 
rail.  We  used  to  have  hold  of  this  stretclier  with  one  hand, 
a,nd  with  the  other  hand  we  unhooked  the  chain  as  soon  as 
we  had  slack  enough." 

There  was  some  evidence  that  it  was  the  duty  of  the  persons 
running  the  dumper  to  keep  the  track  in  order,  though  all  of 
these  boys  that  were  engaged  in  this  service,  Haas,  Specht, 
and  the  plaintiff,  testified  that  they  were  not  instructed  to  do 
80.  But  if  it  were  clearly  proved  that  such  was  the  rule  at 
this  place,  the  plaintiff  could  not  possibly  be  charged  with  the 
consequences  of  not  observing  it,  because  he  had  only  been  put 
upon  this  service  the  day  before,  and  he  certainly  could  not  be 
held  responsible  for  any  breach  of  duty  in  this  respect.  Now, 
if  the  track  had  rotten  ties,  loose  rails,  and  projecting  ends  of 
ties,  with  holes  in  the  ground  between  the  ties,  both  inside  and 
outside  the  rails,  it  was  in  such  a  condition  of  non-repair  as 
would  most  probably  and  naturally  occasion  the  stumbling  of 
any  person,  old  or  young,  while  engaged  in  the  performance  of 
eo  hazardous  a  service.  Under  this  state  of  the  testimony,  the 
jury  would  have  been  quite  at  liberty  to  infer  that  the  condi- 
tion of  the  track  was  the  occasion  of  the  boy's  falling.  It  was 
therefore  proper,  in  our  judgment,  to  admit  evidence  of  the 
condition  of  the  track  at  the  time  of  the  accident,  and  we  dis- 
miss the  second  specification  of  error. 

Fourth  and  fifth  assignments.     We  are  clearly  of  opinion 
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that  the  testimony  of  McEliece  was  properly  admitted.  It  re- 
lated to  the  very  subject,  both  of  the  general  use  of  this  kind 
of  a  dumper  and  hitch,  and  the  existence  of  the  defects  com- 
plained of  by  the  plaintiff  in  the  structure  itself.  This  is  the 
very  essence  of  the  plaintiff's  case.  The  witness  had  worked 
at  several  difi'erent  collieries,  and  said  he  had  never  seen  a  con- 
trivance of  this  kind  in  use.  He  also  described  the  kind  that 
was  in  use  at  those  collieries,  and  showed  that  they  were  en- 
tirely free  from  the  arrangement  which  constituted  the  danger- 
ous character  of  the  one  in  use  at  the  defendant's  colliery.  It 
matters  not  that  other  persons  testified  that  there  were  other 
collieries  at  which  this  same  kind  of  dumper  was  used.  The 
whole  of  the  testimony  on  both  sides  raised  a  question  of  fact 
as  to  the  generality  of  the  use  of  either  kind,  and  especially  as 
to  the  dangerous  character  of  the  one  in  use  at  this  collieryj 
and  the  decision  of  that  question  was  for  the  jury. 

We  think  the  remaining  assignments  of  error  can  be  con- 
sidered together.  The  case  was  tried  upon  an  allegation  by 
the  plaintiflf  that  the  defendant  was  guilty  of  culpable  negli- 
gence in  putting  him  at  work  upon  a  service,  dangerous  in  its 
character,  with  an  appliance  which  was  entirely  insufficient 
for  his  protection,  and  was  not  in  general  use  for  such  a  pur- 
pose, and  he  being  at  the  time  too  young  in  years  and  too  weak 
in  body  to  be  put  upon  such  a  service,  and  further,  that  the  dan- 
gers were  not  pointed  out  to  him,  and  he  was  not  instructed 
how  to  avoid  them.  The  cause  was  most  carefully,  and  as  we 
think  correctly,  tried  by  the  learned  court  below,  with  all  due 
cautions  to  the  jury,  and  giving  the  defendant  the  full  benefit 
of  all  the  restrictions  and  limitations  upon  the  liability  of  an 
employer  in  an  action  by  an  employee.  The  jury  were  in- 
structed that  if  the  plaintiff  had  sufficient  judgment  and  sense 
to  know  that  the  employment  was  dangerous,  and  nevertheless 
voluntarily  engaged  in  it.  he  was  guilty  of  contributory  negli- 
gence, and  could  not  recover,  notwithstanding  his  youth.  The 
court  also  said  to  the  jury  that  if  the  plaintiff  was  of  such  ten- 
der years,  or  did  not  have  sufficient  sense  to  appreciate  the 
danger,  and  know  better  than  to  engage  in  so  dangerous  a 
service,  then  he  would  not  be  guilty  of  contributory  negligence. 

On  the  trial  it  was  clearly  proved,  and  not  contradicted, 
that  the  plaintiff  was  a  little  past  fourteen  years  of  age  at  th© 
time  of  the  accident,  and  abundant  proof  was  given  that  he 
was  of  small  size  for  his  age,  and  physically  weak.  It  was 
also  fully  proved,  and  not  contradicted,  that  he  was  employed 
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to  do  service  as  a  slate-picker,  and  entered  upon  and  performed 
that  service,  but  that  the  day  before  the  accident  he  was 
directed  by  the  agents  of  the  defendant  to  go  out  upon  the  dirt- 
heap  and  drive  the  dumping-car.  It  was  proved  by  the  plain- 
tiflF  and  his  father  that  when  he  was  directed  to  do  this  work 
both  he  and  his  father  objected  to  it,  the  plaintiff  complaining 
that  he  was  sore  and  stiff  all  over,  and  that  the  work  was  too 
heavy  for  him.  It  was  also  proved  by  the  plaintiff,  and  not 
contradicted,  that  he  had  no  previous  experience  at  driving  a 
dump-car,  until  he  was  set  to  work  the  day  before  the  accident, 
and  that  no  one  explained  to  him  the  danger  of  the  service,  or 
gave  him  any  instruction  how  to  perform  it,  or  showed  him 
how  to  avoid  the  danger.  The  character  of  the  service,  and 
the  manner  in  which  it  was  necessary  to  perform  it,  and  the 
necessity  of  the  plaintiff's  getting  in  between  the  rails  of 
the  track  while  the  car  was  running,  in  order  to  unhitch  the 
spreader,  because  of  his  inferior  size  and  strength,  was  fully 
proved,  and  if  there  was  any  opposing  testimony  on  this  sub- 
ject, a  question  of  fact  arose  which  it  was  necessary  to  submit 
to  the  jury. 

We  are  constrained  to  say  that,  under  all  the  testimony, 
the  jury  were  entirely  justified  in  finding  that  the  character 
of  the  service  which  the  plaintiff  was  required  to  perform  was 
highly  dangerous  for  any  one,  and  especially  so  for  the  plain- 
tiff, on  account  of  his  youth  and  physical  weakness.  There 
was  ample  proof  that  there  was  another  mode  of  constructing 
the  attachment,  by  means  of  which  the  spreader  would  detach 
itself  the  moment  the  mule  turned  about  in  order  to  let  the 
dumper  run  onto  the  end  of  the  track,  and  that  dumpers  of 
that  character  were  in  use  at  quite  a  number  of  collieries 
named  by  the  witnesses,  who  described  them.  On  the  other 
hand,  proof  was  given  by  the  defendant  that  the  appliance 
used  at  the  defendant's  colliery  was  the  same  in  structure  as 
those  used  at  a  number  of  other  collieries  named  by  the  wit- 
nesses, and  thus  a  question  of  fact  was  raised  as  to  the  gener- 
ality of  the  use  of  the  kind  of  dumper  which  was  employed  at 
the  defendant's  colliery.  This  question  also  was  referred  to 
the  jury,  with  the  instruction  that  if  they  found  that  this 
method  of  attachment  was  in  use  by  people  engaged  in  the 
business,  the  defendants  were  not  guilty  of  negligence  in  using 
it.  It  seems  to  us  that  all  the  rights  of  the  defendants,  as 
employers  of  the  plaintiff,  were  carefully  guarded  by  the 
learned  court  below  in  the  general  charge  and  in  the  answers 
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to  points,  and  the  simple  question  remaining  is,  whether,  upon 
the  combination  of  facts  constituting  the  plaintiflf's  case  as 
Bet  out  in  the  narr.,  there  can  be  a  recovery. 

Upon  this  question,  we  think  the  case  comes  within  several 
of  our  decisions  which  authorize  a  recovery  in  such  circum- 
stances. Thus  in  the  case  of  Patterson  v.  Pittsburgh  etc.  R.  R. 
Co.,  76  Pa.  St.  389,  18  Am.  Rep.  412,  we  said:  "It  is  true,  the 
master  is  not  responsible  for  accidents  occurring  to  his  ser- 
vant from  the  ordinary  risks  and  dangers  which  are  incident 
to  the  business  in  which  he  is  engaged;  for  in  such  case  the 
contract  is  presumed  to  be  made  with  reference  to  such  risks. 
But,  on  the  other  hand,  where  the  master  voluntarily  subjects 
his  servant  to  dangers,  such  as,  in  good  faith,  he  ought  to 
provide  against,  he  is  liable  for  any  accident  arising  there- 
from  The  servant  does  not  stand  on  the  same  footing 

with  the  master.  His  primary  duty  is  obedience,  and  if,  when 
in  the  discharge  of  that  duty,  he  is  damaged,  through  the 
neglect  of  the  master,  it  is  but  meet  that  he  should  be  recom- 
pensed. The  general  principle,  as  recognized  by  our  own 
cases, — inter  alia,  Caldwell  v.  Browt},  5S  Pa.  St.  453,  and  Frazier 
V.  Pennsylvania  R.  R.  Co.,  38  Pa.  St.  104;  80  Am.  Dec.  467,— is, 
that  the  employer  is  bound  to  furnish  and  maintain  suitable 
instrumentalities  for  the  work  or  duty  which  he  requires  of 
his  employees,  and  failing  in  this,  he  is  liable  for  any  damages 
flowing  from  such  neglect  of  duty But  where  the  ser- 
vant, in  obedience  to  the  requirements  of  the  master,  incurs 
the  risk  of  machinery,  which,  though  dangerous,  is  not  so 
much  so  as  threaten  immediate  injury,  or  where  it  is  reason- 
ably probable  it  may  be  safely  used  by  extraordinary  caution 
or  skill,  the  rule  is  different.  In  such  case  the  master  is  liable 
for  a  resulting  accident." 

The  principle  of  this  decision  would  exonerate  the  plaintiff 
in  the  present  case  from  a  charge  of  contributory  negligence 
in  engaging  in  a  palpably  dangerous  service,  even  if  he  were 
a  full-grown  adult,  because  there  was  other  testimony  to  the 
effect  that  the  appliance  might  be  used  with  safety  although 
apparently  dangerous,  but  when  his  youth  and  physical  weak- 
ness are  considered,  and  the  fact  that  he  was  ordered  to  do 
this  work,  and  that  he  objected  to  doing  it,  and  went  reluc- 
tantly to  the  service,  it  cannot  be  doubted  that  he  is  entirely 
free  from  any  charge  of  contributory  negligence,  and  also  that 
the  master  became  subject  to  all  the  risk  of  an  accident.  He 
was  but  little  more  than  a  child,  either  in  years  or  in  strength, 
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and  could  not  be  expected  to  have  the  will-power  of  a  fuU- 
growe  man  in  resisting  his  master's  orders.  He  cannot  bo 
held,  therefore,  as  one  who  voluntarily  engages  in  a  dangerous 
service,  especially  by  a  master  who  specifically  directed  him 
to  do  the  hazardous  work.  On  the  contrary,  the  very  fact  of 
the  plaintiff's  youth  and  weakness  is  one  of  the  elements  that 
go  to  make  up  the  charge  of  negligence  on  the  part  of  the 
defendant  in  putting  such  a  person  upon  such  a  service.  It 
seems  to  us,  the  master,  in  such  circumstances,  and  not  the 
servant,  must  be  held  to  have  assumed  the  risks  of  the  ser- 
vice. 

The  case  of  Rummel  v.  Dilworth,  131  Pa.  St.  509,  17  Am. 
St.  Rep.  827,  goes  much  further  than  is  necessary  to  sustain 
the  plaintiff's  action.  There  the  plaintiff  was  seventeen  years 
of  age,  and  the  service  assigned  to  him  was  not  manifestly  dan- 
gerous on  account  of  the  manner  in  which  it  had  to  be  per- 
formed. The  danger  arose  from  tlie  absence  of  protective 
appliances,  which,  had  they  been  present,  would  have  pre- 
vented the  accident.  The  plaintiff  was  employed  as  a  drag- 
down,  but,  of  his  own  accord,  was  acting  as  a  roller  when  he 
received  his  injury,  and  he  therefore  assumed  the  risks  of  the 
latter  service.  But  we  held  that  if  he  was  permitted  to  act 
as  a  roller,  and  that  was  for  the  jury,  "he  was  entitled  to  in- 
struction and  protection  in  the  same  manner  as  though  he  had 
been  employed  as  a  roller."  We  also  held,  as  to  every  work- 
man, that  "  he  has  the  right  to  suppose  that  his  employer  has 
provided  such  guards  and  means  of  protection  from  injury  in 
the  use  of  the  machinery,  tools,  and  appliances  as  are  usual 
and  reasonably  necessary  for  his  safety,  and  he  cannot  be 
held  to  assume  the  risks  attendant  on  their  absence,  unless 
such  absence  is  apparent,  or  his  attention  has  been  called  to  it. 
If  the  business  is  one  with  which  he  is  not  familiar,  he  has 
a  right  to  expect  that  its  dangers  will  be  pointed  out  to  him, 
and  that  he  will  be  instructed  in  those  things  necessary  for 
him  to  know  in  order  to  his  own  safety.  He  cannot  be  held 
to  assume  the  risk  of  dangers  of  the  existence  of  which  he  has 
no  knowledge." 

We  held,  also,  that,  "  in  the  case  of  young  persons,  it  is  the 
duty  of  the  employer  to  take  notice  of  their  age  and  ability, 
and  to  use  ordinary  care  to  protect  them  from  risks  which 
they  cannot  properly  appreciate,  and  to  which  they  should  not 
be  exposed.  The  duty,  in  such  cases,  to  warn  and  instruct 
grows  naturally  out  of  the  ignorance  or  inexperience  of  th& 
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employee,  and  it  does  not  extend  to  those  who  are  of  mature 
years,  and  who  are  familiar  with  the  employment  and  its 
risks." 

It  will  be  seen  from  this  decision  that  in  actions  by  young 
persons  against  their  employers,  we  recognize  as  sources  of 
liability  the  inexperience  of  the  servant,  and  the  want  of 
specific  instruction  as  to  the  dangers  of  the  service,  and  we 
suspend  the  rule  that  the  servant  assumes  the  risk  of  the  ser- 
vice when  he  has  not  knowledge  by  experience  or  by  specific 
instruction.  All  these  sources  of  liability  existed  in  the  pres- 
ent case.  The  plaintiff  was  very  young;  he  had  no  knowledge, 
by  experience  or  by  instruction,  as  to  the  dangers  of  the  ser- 
vice; the  service  was,  in  reality,  highly  dangerous;  the  plaintifif 
was  not  employed  to  engage  in  this  particular  service,  but  in 
another,  and  was  urged  into  it  against  his  will;  the  appliance 
from  the  use  of  which  the  injury  arose  was  only  in  partial  use; 
and  the  testimony  disclosed  a  perfectly  simple  device,  in  exten- 
sive use,  which  practically  removed  all  danger.  The  most  of 
these  facts  were  proved  without  contradiction,  and  ample  testi- 
mony was  given  as  to  all  of  them.  In  such  circumstances  the 
case  was  clearly  for  the  jury,  and,  as  it  seems  to  us,  the  verdict 
was  entirely  justified  by  the  evidence.  We  are  of  opinion  that 
there  was  no  error  in  the  charge  nor  in  the  answers  to  points, 
and  therefore  think  the  judgment  should  be  afl&rmed. 

Judgment  aflirmed.  

Mastee  and  Servant  —  Evidence  as  to  Condition  or  Machinery.  — 
In  an  action  for  damages,  brought  for  personal  injury  caused  by  defective  ma< 
chinery,  it  was  held  that  one  previously  injured  by  the  same  machinery  could 
testify  as  to  how  he  was  injured,  as  such  evidence  bore  upon  the  conditioa 
of  the  machinery:  McCarragher  v.  Rogers,  120  N.  Y.  526. 

Master  and  Servant  —  Dangerous  Machinery  —  Existence  of  Safer. 
—  When  the  machinery  furnished  by  a  master  is  of  the  kind  in  common  use, 
he  will  not  be  liable  for  an  injury  caused  by  it,  unless  he  has  information  or 
reason  to  believe  that  a  safer  kind  of  machinery  for  the  same  work  is  in  com- 
mon use  elsewiiere:  Nix  v.  Texas  Pac.  B'y  Co.,  82  Tex.  473;  27  Am.  St.  Rep. 
897,  and  note;  Kehler  v.  Schwenk,  144  Pa.  St.  348;  27  Am.  St.  Rep.  633. 

Master  and  Servant  —  Liability  of  Master  to  Inexperienced  Ser- 
vant FOR  Danger  not  Appreciated  by  Him.  —  A  minor  servant  can  re- 
cover from  tlie  master  for  injuries  sufiFered  by  him  from  any  peril  which  ha 
did  not  know,  or  could  not  properly  appreciate  if  he  did  know:  Hinckley  v. 
Harcedotc^lcy,  133  111.  359;  23  Am.  St.  Rep.  618,  and  note;  Ciriack  v.  Mer- 
chants' Woolen  Co.,  151  Mass.  152;  21  Am.  St.  Rep.  438,  and  note;  Rummel 
V.  Dihoorth,  131  Pa.  St.  509;  17  Am.  St.  Rep.  827,  and  note;  Colorado  etc 
R'y  v.  O'Brien,  16  Col.  219. 

Master  and  Servant  —  Master's  Duty  to  Protect  Servant  from 
Unusual  Risk. — When  the  dangerous  condition  of  machinery  ia  foreseen 
Ak.  St.  Kkp.,  Vol.  XXXI.  —  50 
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by  the  owner,  it  is  his  duty  to  adopt  every  possible  precaution  to  save  those 
working  about  it  from  injury,  and  a  failure  to  do  so  will  make  him  liable  for 
all  resulting  injury:  Maatin  v.  Levagood,  47  Kan.  36;  27  Am.  St.  Rep.  277, 
and  note;  note  to  Shortel  v.  St.  Jonepk,  24  Am.  St.  Rep.  322.  But  know!* 
edge  by  a  servant  that  a  master's  machinery  is  habitually  used  in  a  par* 
ticularly  dangerous  and  unlawful  way,  if  he  thereafter  remained  in  his 
employment,  is  evidence  of  contributory  negligence  against  him:  Ahhot  v. 
McCadden,  81  Wis.  563;  29  Am.  St.  Rep.  910,  and  note.  See  Ousta/sen  v. 
Washburn  etc.  M/g.  Co.,  153  Mass.  468. 

Mastkb  and  Servant  —  Servant's  Right  to  Presumb  that  Master 
BUS  Furnished  Safe  Afplian«E3.  —  A  servant  has  a  right  to  assume,  with- 
out inquiry  or  examination,  that  the  appliances  furnished  him  are  safe  and 
suitable:  Carter  v.  Oliver  Oil  Co.,  34  S.  C.  211;  27  Am.  St.  Rep.  815,  and 
note;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409;  19  Am.  St.  Rep.  180; 
Myhan  v.  Lottisiana  Electric  Light  etc  Co.,  41  La.  Ann.  964;  17  Am.  St.  Rep. 
436.     See  note  to  Shortel  v.  St.  Joseph,  24  Am.  St.  Rep.  320. 

Master  and  Servant.  —  A  Master  is  Boond  to  Instruct  a  Young  ob 
Inexperienced  Servant  with  reference  to  dangerous  machinery,  so  that  he 
can  understand  and  appreciate  the  danger  connected  with  it  and  the  neces* 
sity  for  the  exercise  of  care:  Ingerman  v.  Moore,  90  Cal  410;  25  Am.  St. 
Rep.  138,  and  note  with  cases  collected;  Myhan  v.  Louisiana  Electrical  Light 
*tc  Co.,  41  La.  Ann.  964;  17  Am.  Su  Rep.  436,  and  note. 


Welsh  v,  London  Assurance  Corporation. 

[151  Pennsylvania  State,  6^7.] 

IxsuBANCB — Notice  of  Loss. — Proof  that  the  adjuster  of  an  insurance 
company  was  sent  to  the  place  of  the  tire  under  instructions  from  hia 
company,  and  that  he  was  there  one  week  after  the  fire,  is  conclusive 
evidence  of  notice  to  the  company  of  the  loss. 

Insurance —  Proof  of  Loss  —  Waiver  —  Estoppel.  —  When  the  insured, 
in  good  faith  and  within  the  stipulated  time,  does  what  he  plainly  intends 
as  a  compliance  with  the  requirements  of  his  policy  as  to  proofs  of  loss, 
good  faith  equally  requires  that  the  company  shall  notify  him  promptly 
of  any  objections  thereto,  so  as  to  give  him  an  opportunity  to  obviate 
them,  and  mere  silence  may  so  mislead  him,  to  his  disadvantage,  to  snp> 
pose  the  company  satisfied,  as  to  be  of  itself  sufficient  evidence  of  waiver 
by  estoppel. 

LisuRANCE  —  Variance  between  Application  and  Policy —  Presump- 
tion. —  When  a  life  tenant  states  his  interest  to  be  "a  life  lease,"  in  his 
application  for  fire  insurance,  and  the  insurance  agent  issues  a  policy  on 
the  full  value  of  the  fee,  the  company  cannot,  after  loss,  set  up  the  mis« 
take  of  its  agent  as  a  defense.  The  presumption  exists  that  the  policy 
represents  the  precise  and  definite  contract  between  the  parties,  and  the 
burden  of  proof  is  upon  the  one  who  seeks  to  change  its  terms  by  parol. 

Insurance  by  Life  Tenant  —  Measure  of  Damages.  —  When  a  tenant  for 
life,  intending  to  insure  the  property  for  the  benefit  of  himself  and  the 
remaindermen,  receives  a  policy  for  the  full  value  of  the  fee,  by  mistake 
of  the  insurer,  who  accepts  the  full  premium,  the  insured  may  recover 
the  full  value  of  the  policy  after  loss,  as  trustee  for  the  remaindermen. 
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Action  to  recover  for  the  loss  of  a  dwelling-house  insured 
by  a  tenant  for  life.  Judgment  for  plaintiff.  Defendant  ap- 
pealed. 

J.  H.  Osmer,  for  the  appellant. 

John  0.  McCalmont  and  Bryant  IT.  Osborne,  for  the  appellee. 

Mitchell,  J.  Eight  of  the  eighteen  assignments  of  error 
relate  to  the  notice  of  the  fire  and  the  proofs  of  loss.  As  to 
the  notice,  Cluff  testified  that  Ray,  the  adjuster,  was  sent  to 
the  place  under  instructions  from  himself  or  the  company, 
and  it  is  undisputed  that  Ray  was  there  a  week  after  the  fire. 
This  was  conclusive  evidence  of  notice  to  the  company.. 

As  to  the  proofs  of  loss,  although  they  are  conceded  to  be  in- 
formal, they  come  plainly  within  the  rule  laid  down  in  Gould 
V.  Dwelling-house  Ins.  Co.,  134  Pa.  St.  570,  588;  19  Am.  St.  Rep. 
7l7;  and  the  circumstances  under  which  they  were  delivered 
put  upon  defendants  the  duty  of  noti'fying  the  plaintiff  of  their 
objections,  if  the  want  of  form  was  to  be  relied  upon.  The  fail- 
ure to  give  such  notice  was  evidence  for  the  jury  of  a  waiver. 
But  it  is  said  that  the  proofs  of  loss  were  not  sent  to  the  com- 
pany, as  required  by  the  policy,  but  left  at  the  office  of  the  local 
agent,  Barbour;  and  Trnsk  v.  State  etc.  Ins.  Co.,  29  Pa.  St.  198, 
72  Am.  Dec.  622,  and  Edwards  v.  Lycoming  etc.  Ins.  Co.,  75  Pa. 
St.  378,  are  relied  upon  to  show  that  such  delivery  is  not  suf- 
ficient. In  both  these  cases  the  policy  required  the  notice  to 
be  given  "forthwith,"  and  to  the  company,  and  it  was  held 
that  unexcused  delays  of  eleven  and  eighteen  days,  respect- 
ively, were  unreasonable,  and  should  be  so  pronounced  as  mat- 
ter of  law.  And  in  Edwards  v.  Lycoming  etc.  Ins.  Co.^  75  Pa. 
St.  378,  it  was  said  that  the  local  agent  had  no  authority  to 
receive  the  notice,  and  was  not  bound  to  communicate  it  to  the 
company.  But  since  these  decisions,  the  act  of  June  27,  1883 
(P.  L.,  p.  165,  sec.  1),  has  practically  given  a  legislative  defi- 
nition of  reasonable  time  by  fixing  the  period  of  ten  days  for 
notice  of  the  fire  and  twenty  for  the  proofs  of  loss,  and  has 
settled  the  question  of  the  agent's  authority  by  enacting  that 
the  notice  and  proofs  may  be  delivered  to  the  company  at  its 
general  office,  or  to  the  agent  who  countersigned  the  policy. 
There  was  evidence  to  justify  submitting  these  matters  to  the 
jury  in  the  way  it  was  done,  and  tlie  assignments  of  error  re- 
lating thereto  must  be  dismissed. 

The  substantial  defense  was  upon  the  admitted  fact  that  the 
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insurance  was  on  the  full  value  of  the  fee  in  the  land,  while  the 
plaintiflf's  interest  was  only  a  life  estate.  Unexplained,  this 
Was  a  solid  defense  on  the  merits,  and  the  burden  of  explana- 
tion was  on  the  plaintiflF.  It  was  testified  by  Neeley  that  he 
wrote  the  application  for  insurance  for  the  plaintiff  at  her  re- 
quest, and  that  her  interest  in  the  house  was  correctly  stated 
therein  as  "  a  life  lease."  This  application  was  sent  or  given 
by  Neeley  to  Barbour,  who,  by  his  own  testimony,  had  author- 
ity to  write  up  the  policy  by  inserting  the  description  of  the 
insured  interest  in  the  land,  and  did  so  in  this  case.  The 
application  was  not  produced  by  defendant,  nor  was  Neeley's 
testimony  as  to  its  contents  in  any  way  contradicted.  Upon 
the  evidence,  therefore,  it  was  plain  that  the  defendant  had 
issued  the  policy  with  knowledge  of  the  actual  condition  of 
the  title,  and  the  mistake  in  the  description  was  that  of  its 
own  agent,  which  it  could  not  set  up  as  a  defense:  Burson  v. 
Fire  Association,  136  Pa.* St.  267;  20  Am.  St.  Rep.  9l9;  Co- 
lumbia Ins.  Co.  V.  Cooper,  50  Pa.  St.  33 1 ;  Manhattan  Ins.  Co. 
V.  Webster,  59  Pa.  St.  227;  98  Am.  Dec.  332;  Meadowcraft  v. 
Standard  F.  Ins.  Co.,  61  Pa.  St.  91;  Eilenberger  v.  Protective 
M.  F.  Ins.  Co.,  89  Pa.  St.  464.  The  learned  judge  below  de- 
clined to  aflfirm  the  defendant's  points,  and  to  say  as  matter 
of  law  that  the  policy  was  void,  but  submitted  the  case  to  the 
jury  with  full  and  explicit  instructions  as  to  the  presumption 
in  favor  of  the  policy  being  the  precise  and  definite  contract, 
and  the  burden  of  proof  resting  on  the  plaintiff.  Under  the 
evidence,  this  was  the  only  proper  disposition  to  make  of  it. 

The  question  of  the  measure  of  damages  is  not  free  from 
difficulty,  owing  to  the  meagerness  of  its  presentation  by  both 
parties.  Undoubtedly,  the  general  rule  that  the  insured  can- 
not recover  more  than  his  actual  loss,  or  the  value  of  his  in- 
terest, would,  without  more,  limit  the  recovery  of  a  life  tenant, 
as  of  a  lessee,  to  the  value  of  his  unexpired  term:  See  Wood 
on  Fire  Insurance,  481.  But  it  is  equally  true  that  a  carrier, 
or  custodian,  or  agent  may  insure  in  his  own  name,  and  re- 
cover the  entire  loss,  standing  as  a  trustee  for  all  the  amount 
recovered  in  excess  of  his  interest:  Wood  on  Fire  Insurance, 
617,  632,  1121,  and  cases  cited.  In  Miltenberger  v.  Beacom,  9 
Pa.  St.  198,  it  was  said :  *'  The  contract  of  assurance,  like  other 
contracts,  may  be  effected  by  the  agency  of  a  third  person, 
without  the  authority  of  the  person  to  be  benefited,  if  he  sub- 
Bequently  recognize  it.     It  is  true,  that  to  enable  the  bene- 
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iiciary  to  sue  upon  it  directly,  he  must  be  expressly  named." 
In  the  present  case,  Neeley  testified  that  there  was  some  talk 
with  plaintifiF  as  to  the  name  in  which  the  insurance  should 
be  taken,  she  saying  that  some  one  thought  it  had  better  be 
in  the  name  of  the  executor  or  administrator,  but  she  thought, 
as  she  had  control  of  it,  it  had  better  be  in  her  name.  This, 
in  connection  with  the  fact  that  the  full  premium  was  paid 
and  the  policy  issued  for  the  full  value  of  the  fee,  may  fairly 
be  taken  to  indicate  the  real  intent  of  the  parties  to  insure  the 
whole  for  the  benefit  not  only  of  the  plaintiff  as  life  tenant* 
but  also  of  the  remaindermen.  The  company  is  in  no  posi- 
tion to  contest  this  intent,  for  with  notice  in  the  application 
that  the  plaintiff  was  only  life  tenant,  it  charged  the  full  pre- 
mium and  issued  the  policy  on  the  fee.  It  is  in  no  danger  of 
a  second  action  by  the  remaindertnen,  for  they  are  not  named 
in  the  policy;  and  on  the  authority  of  Miltenberger  v.  Benrom, 
9  Pa.  St.  198,  they  cannot  sue  directly,  and  a  suit  through 
plaintiff  would  be  barred  by  the  present  judgment.  On  the 
other  hand,  the  plaintiff,  by  suing  for  and  recovering  on  this 
evidence  the  full  value  of  the  fee,  has  put  herself  in  the  position 
of  trustee  for  the  remaindermen  as  to  the  excess  of  the  judg- 
ment over  the  value  of  her  life  interest.  As  the  evidence  on 
this  branch  of  the  case  was  entirely  uncontradicted,  the  jury 
would  not  have  been  justified  in  taking  any  other  view  of  it, 
and  therefore  the  instructions  on  the  measure  of  damages, 
though  not  80  explicit  as  might  be  necessary  in  a  contested 
case,  cannot  be  held  erroneous. 

There  remain  to  be  considered  only  the  seventh  and  eighth 
assignments,  in  regard  to  the  denial  of  liability  for  specified 
reasons,  as  a  waiver  of  other  defenses.  The  only  ground  upon 
which  such  a  result  can  rest  is  estoppel.  No  party  is  required 
to  name  all  his  reasons  at  once,  or  any  reason  at  all,  and  the 
assignment  of  one  reason  for  refusal  to  pay  cannot  be  a  waiver 
of  any  other  existing  reason,  unless  the  other  is  one  which 
could  have  been  remedied  or  obviated,  and  the  adversary  was 
80  far  misled  or  lulled  into  security  by  the  silence  as  to  such 
reason  that  to  enforce  it  now  would  be  unfair  or  unjust:  Na- 
tional Ins.  Co.  V,  Brown,  128  Pa,  St.  386,  The  whole  doctrine 
depends  on  estoppel,  and  the  essential  feature  of  it  is  loss  or 
injury  to  the  other  party  by  the  act  of  the  party  to  be  es- 
topped. In  this  respect  there  is  nothing  peculiar  about 
Actions  upon  insurance  policies.     They  stand  on  the  same 
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footing  as  other  litigation.  But  it  has  been  held  that  pre- 
liminary proofs  of  loss,  though  essential,  are  in  their  nature 
formal,  and  "a  condition  precedent,  not  to  the  undertaking  of 
the  insurer,  but  to  the  right  of  action  of  the  insured":  Strong 
J.,  in  Inland  Ins.  etc.  Co.  v.  Stauffer,  33  Pa.  St.  397.  Sub- 
stantial compliance  with  the  requirements  of  the  policy  is 
therefore  all  that  is  necessary,  and  the  jury  may  infer  a 
waiver  from  the  acts  of  the  parties.  The  rule  on  this  subject 
was  carefully  formulated  in  Gould  v.  Dwelling-house  Ins.  Co., 
134  Pa.  St.  570,  588,  19  Am.  St.  Rep.  717,  as  follows:  "  If  the 
insured,  in  good  faith,  and  within  the  stipulated  time,  does 
what  he  plainly  intends  as  a  compliance  with  the  require- 
ments of  his  policy,  good  faith  equally  requires  that  the  com- 
pany shall  promptly  notify  him  of  their  objections,  so  as  to 
give  him  the  opportunity  to  obviate  them;  and  mere  silence 
may  so  mislead  him,  to  his  disadvantage,  to  suppose  the  com- 
pany satisfied,  as  to  be  of  itself  sufficient  evidence  of  waiver 
by  estoppel."  The  circumstances  under  which  plaintiff  her- 
self took  the  list  and  estimate  to  Barbour  were,  as  already 
eaid,  sufficient,  under  the  above  rule,  to  take  the  case  to  the 
jury  on  the  question  of  waiver,  and  therefore  the  instruction 
complained  of  in  the  seventh  assignment  was  proper.  The 
plaintiff's  fifth  point,  however,  that  if  the  authorized  agents 
of  the  defendants  refused  payment  of  the  loss,  giving  a  speci- 
fied reason  therefor  to  the  plaintiff,  they  must  be  confined  to 
that  reason  upon  the  trial,  and  the  jury  should  disregard  any 
other  defense  now  made  by  them,  was  entirely  too  broad,  and 
its  affirmance,  as  a  general  proposition  of  law,  would  be  clear 
error.  It  ignores  the  elements  of  estoppel,  and  lays  down  a 
rule  without  reference  to  conditions  essential  to  its  existence 
and  applicability. 

The  cases  cited  by  appellee  do  not  sustain  the  proposition 
in  its  breadth  as  put.  In  Pennsylvania  Fire  Ins.  Co.  v.  Dough^ 
erty,  102  Pa.  St.  568,  Lebanon  Mut.  Ins.  Co.  v.  Erh,  112  Pa.  St, 
149,  and  Insurance  Co.  v.  Enseminger,  12  Week.  Not.  Cas.  9, 
there  was  a  positive  refusal  to  pay  at  all,  on  grounds  that  the 
proofs  of  loss  would  not  have  cured,  and  it  was  held  that  th& 
latter  were  therefore  waived;  and  in  Western  etc.  Pipe  Lines 
V.  Home  Ins.  Co.,  145  Pa.  St.  346,  27  Am.  St.  Rep.  703,  a  like 
positive  refusal  to  pay  was  held  evidence  of  a  waiver  of  the 
period  of  sixty  days  allowed  by  the  policy  for  adjustment  and 
payment  of  the  loss.     All  of  these  cases  rest  upon  the  sub* 
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etantial  element  of  estoppel,  that  the  defendant,  having  led 
the  plaintiff  to  suppose  that  a  compliance  with  the  prelimi- 
nary formalities  would  be  unavailing,  could  not  thereafter  set 
up  the  want  of  such  preliminaries.  Of  the  soundness  of  that 
principle  there  can  be  no  question. 

But  it  is  not  fair  to  the  learned  court,  or  to  the  case,  to  take 
his  language  apart  from  the  special  facts  under  consideration^ 
and  an  examination  of  the  record  and  the  assignments  of 
error  fails  to  disclose  any  defense  which  the  appellant  under- 
took to  make,  that  was  improperly  shut  out  by  this  instruc- 
tion. While,  therefore,  its  language  was  too  general,  and  would 
not  bear  application  to  other  circumstances,  yet  it  could  not 
have  misled  the  jury  in  the  present  case,  and  therefore  did 
the  appellant  no  harm. 

Judgment  affirmed.  

Insurance  —  Notice  op  Loss.  —  The  notice  to  an  insurance  company  is 
suflScient,  when  such  notice  induces  the  company  to  send  its  agents  to  the 
place  to  investigate  the  loss:  Insurance  Co.  v.  McDowell,  50  111.  120;  99  Am. 
Dec.  497.  When  an  insurance  company,  after  delayed  notice  of  loss,  sends 
two  agents  at  different  times  to  ascertain  the  loss,  with  offers  to  compromise 
and  settle  it,  these  acts  waive  the  objection  that  notice  was  not  sent  "forth- 
with": Lycoming  Ins.  Co.  v.  Schreffler,  42  Pa.  St.  188;  82  Am.  Dec.  501, 
and  note. 

Insurance  —  Notice  of  Objections  to  Proofs  ok  Loss  —  Dutt  of  In- 
surer TO  Give. — If  an  insurer  in  good  faith  does  in  the  stipulated  time 
what  he  intends  as  a  compliance  with  the  terms  of  his  policy  as  to  proofs  of 
loss,  the  insurer  must  promptly  notify  him  of  its  objections  thereto,  so  as 
to  give  him  an  opportunity  to  obviate  them;  and  mere  silence  may  so  mis- 
lead him,  to  his  disadvantage,  as  to  be  of  itself  sufficient  evidence  of  waiver 
by  estoppel:  Gould  v.  Dwelling-house  Ins.  Co.,  134  Pa.  St.  570;  19  Am.  St. 
Rep.  717,  and  note;  Commercial  etc.  Assur.  Co.  v.  Hocking,  115  Pa.  St.  407; 
2  Am.  St.  Rep.  562,  and  note  with  cases  collected;  Jones  v.  Mechanics^  etc, 
Ins.  Co.,  36  N.  J.  Eq.  29;  13  Am.  Rep.  405.  An  insurance  company  waives 
objections  to  proofs  of  loss  by  retaining  them  without  pointing  out  specific 
objections  to  them:  Insurance  Co.  v.  McDowell,  50  111.  120;  99  Am.  Dec.  497; 
Ilerron  v.  Peoria  etc.  Ins.  Co.,  28  111.  235;  81  Am.  Dec.  272,  and  note;  Weed 
V.  Hamburg  etc.  Ins.  Co.,  133  N.  Y.  394;  Davis  Shoe  Co.  v.  Kittanning  Ins. 
Co.,  138  Pa.  St.  73;  21  Am.  St.  Rep.  904,  and  note. 

Insurance  by  Tenant  —  Recovery  of  Damages. — When  a  policy  of 
insurance  on  the  tools  and  buildings  of  the  insured,  who  had  only  a  leasehold 
interest  in  the  buildings  and  the  land  on  which  they  stand,  is  issued  without 
any  representation  by  the  assured  as  to  his  interest,  and  he  has  paid  the  en- 
tire premium,  it  is  valid,  notwithstanding  a  clause  therein  M-hich  provides 
that  the  policy  shall  be  void  if  the  assured  be  not  the  sole  and  unconditional 
owner  of  the  property  insured,  or  if  his  interest  is  not  truly  stated  in  the 
policy.  It  will  be  presumed  that  the  policy  was  written  upon  the  knowl- 
edge of  the  insurer,  through  his  agent,  and  was  intended  in  good  faith  to  cover 
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the  Inatif  ed  interest  in  the  property:  Philadelphia  Tool  Go.  ▼.  British  Amer- 
kaut  Aamr.  Co.,  132  Pa.  St.  236;  19  Am.  St.  Rep.  696,  and  note.  Though  a 
policy  of  insurance  specifies  that  it  shall  be  void  if  the  property  insured  is 
upon  leased  gronnd,  unless  the  same  is  especially  agreed  to  in  the  policy,  the 
company  cannot  avoid  the  policy  for  a  breach  of  that  condition,  if  its  agent 
was  aware  that  the  property  was  on  leased  ground,  and  made  out  the  policy 
himself:  Oermania  etc  Ins.  Co.  v.  Hick,  125  lU.  351;  8  Am.  St.  Bep.  384, 
and  note. 
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Gabriblson  v.  Waydell. 

[136  Nkw  York,  1,] 

OwNBR  OF  Vessel  not  Liable  for  Willful  Assault  ow  Captain  ttpoh 
Seaman.  —  The  owners  of  a  vessel  are  not  liable  in  damages  for  the 
willful  and  malicious  act  of  their  captain  in  assaulting  and  injuring  a 
■eaman  while  upon  the  high  seas.  Such  an  act  is  of  a  criminal  nature, 
and  cannot,  therefore,  be  intended  by  the  law  to  be  within  the  scope  of 
the  employment  of  the  captain,  nor  within  the  authority  committed  to 
him. 

Master  and  Servant  —  Captain  of  Vessel  and  Seamen  Fellow-ser- 
vants.—  The  captain  of  a  vessel  and  the  seamen  are  fellow-servants 
working  together  in  the  same  undertaking  and  in  a  common  service; 
and  if,  under  the  guise  of  exercising  the  authority  conferred  upon  him, 
he  willfully  and  maliciously  does  an  injury  to  a  seaman,  the  owners  of 
the  vessel  will  not  be  liable  therefor.  The  captain's  misconduct  in  such 
a  case  is  one  of  the  risks  which  the  seaman  assumes,  in  the  absence  of 
proof  that  the  owners  failed  to  select  a  proper  and  competent  captain. 

Action  to  recover  damages  from  the  owners  and  captain  of 
a  vessel,  upon  which  the  plaintiff  had  shipped  as  an  able  sea- 
man, for  injuries  received  by  him  while  in  such  service.  Dur- 
ing a  voyage  from  the  West  Indies  to  the  United  States,  the 
captain  of  the  vessel  came  into  the  forecastle,  where  the  plain- 
tiff was,  on  a  certain  occasion,  and  ordered  him  to  go  on  deck. 
Plaintiff  told  him  he  was  sick.  The  captain  then  struck  him 
several  times  while  lying  in  his  bunk,  pulled  him  out  of  hia 
bunk,  and  said,  "Will  you  go  on  deck  now?"  Plaintiff  re- 
plied, "I  feel  sick;  I  am  not  able  to  go  on  deck."  The  cap- 
tain then  struck  him  again  several  times  with  his  fist,  and 
upon  plaintiff's  catching  hold  of  his  arm,  kicked  him  upon  the 
leg,  breaking  the  bone  below  the  knee.     There  was  no  provoca- 
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tion  for  the  captain's  conduct  beyond  the  plaintiflf's  complaint 
of  illness.  When  the  vessel  arrived  at  New  York,  the  plain- 
tiff was  taken  to  the  hospital,  where  he  remained  until  dis- 
charged as  cured.  The  captain  was  not  served  with  the 
summons  and  complaint,  as  he  had  never  returned  from  a 
subsequent  voyage,  and  was  supposed  to  have  been  lost.  The 
plaintiff  recovered,  and  the  defendants  appealed.  Other  facts 
appear  from  the  opinion. 

N.  B.  Hoxiey  for  the  appellant. 

George  P.  Gordel,  for  the  respondent. 

Gray,  J.  The  question  brought  up  by  this  record  is, 
•whether  the  owners  of  a  vessel  can  be  made  liable  in  dam- 
ages for  the  willful  and  malicious  act  of  their  captain  in  as- 
saulting and  injuring  a  seaman  while  upon  the  high  seas. 
The  learned  trial  judge,  in  denying  the  motion  to  dismiss  the 
complaint,  proceeded  upon  two  grounds,  namely,  that  the 
captain  was  the  representative,  or  alter  ego,  of  the  owner,  and 
was  not  a  fellow-servant  with  the  plaintiff;  and  that  tiie  will- 
ful and  malicious  nature  of  the  captain's  act  constituted  no 
ground  for  an  exception  to  the  liability  of  the  owners,  if  the 
act  was  performed  within  the  general  scope  or  course  of  his 
employment.  Therefore,  he  left  it  to  the  jury  to  decide 
whether,  in  what  he  did  to  the  plaintiff,  the  captain  was  act- 
ing in  the  line  of  his  duty. 

I  think  this  appeal  should  prevail.  There  was  no  conflict 
in  the  evidence,  and  it  proved  a  willful  assault  by  the  captain 
of  the  vessel  upon  one  of  the  seamen,  which  nothing  in  the 
evidence,  or  within  any  principle  of  the  maritime  law,  justified 
as  coming  within  a  proper,  or  an  intended,  exercise  of  author- 
ity. For  its  occurrence  the  owners  cannot  be  held  responsi- 
ble, in  my  opinion,  either  upon  sound  reasoning,  or  upon  any 
Bufficient  precedent;  and  the  trial  judge  should  have  dis- 
missed the  complaint.  I  concede  fully  that  we  should,  in 
determining  this  question,  be  guided  by  the  principles  of  the 
maritime  law.  The  plaintiff's  employment  was,  of  course,  a 
maritime  contract.  It  is  matter  of  familiar  knowledge  that 
about  the  mariner  the  maritime  law  throws  a  protection 
greater  than  is  extended  by  the  general  rules  of  the  common 
law  to  him  who  is  employed  in  a  service  upon  the  land.  This 
distinction  arises,  very  naturally,  from  the  difference  in  the 
nature  of  a  mariner's  life  and  employment,  which  subject 
him  to  hazards  and  hardships,  and  tend  to  make  him  heed- 
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less  in  character.  So  the  maritime  law  is  peculiarly  solicitous 
of  his  rights,  and  watches  over  his  more  unprotected  condition. 
Thus,  for  instance,  it  is  strict  in  requiring  shipping  articles, 
and  liberal  in  interpreting  them  for  the  seaman's  interests,  in 
the  presence  of  unfair  or  inadequate  provisions.  It  obliges 
the  owners  to  provide  a  seaworthy  vessel;  it  requires  that  the 
vessel  shall  be  provided  with  proper  appliances  for  the  sea- 
man's safety,  and  with  adequate  and  proper  food  for  his  sus- 
tenance, and  it  imposes  the  duty  of  providing  for  his  medical 
care  and  attendance  in  case  of  sickness  or  wounds.  From 
the  seaman  a  faithful  and  strict  performance  of  his  duties  is 
required,  and  because  of  the  responsibility  devolving  upon 
the  master  of  the  vessel  for  the  successful  conduct  of  the 
voyage,  considerable  latitude  in  disciplinary  powers  is  allowed 
him,  though  no  cruel  or  excessive  punishment  is  sanctioned. 
In  rendering  to  the  seaman  that  care  and  in  performing  those 
duties  toward  him  which  the  law  exacts  from  the  owners  of 
the  vessel,  the  captain,  for  such  purposes,  represents  them,  and 
a  neglect  of  his,  in  such  respects,  is  visited  upon  the  owners. 
This  liability  follows  from  the  situation  of  the  parties.  The 
owners  are  not  in  charge  of  the  vessel.  They  remain  upon  the 
land  and  employ  a  master  for  the  vessel,  as  well  to  carry  out 
their  assumed  or  implied  obligations  to  the  members  of  the 
ship's  company,  as  to  perform  the  undertaking  of  conducting 
the  craft  successfully  upon  its  voyage.  The  delegation  of 
powers  to  the  master  of  the  vessel  comprehends  their  exercise 
in  all  such  ways  as  the  safety  of  the  vessel  and  the  welfare  of 
its  company  render  needful  or  expedient.  While  in  those  re- 
spects which  demand  of  the  owners  the  rendition  of  certain 
duties  towards  the  crew,  the  master  of  the  vessel  must  and 
does  represent  them,  and  by  his  failure  or  neglect  will  entail 
consequences  upon  them  for  the  breach  of  the  obligation,  he 
is,  notwithstanding  his  representative  and  superior  position, 
but  a  servant,  employed  with  the  others  of  the  ship's  company 
upon  the  vessel  in  the  service  of  its  owners.  The  scope  of 
the  service  varies,  as  the  position  of  the  individuals  employed 
differs;  but  relatively  to  the  general  undertaking,  they  are 
fellow-servants,  engaged  in  one  common  employment. 

In  Scarff  v.  Metcalf,  107  N.  Y.  211,  1  Am.  St.  Rep.  807, 
which  was  an  action  by  a  mate  against  the  owners  of  a  vessel 
to  recover  damages  for  negligence  in  omitting  to  provide  him 
with  adequate  medical  attendance  and  care,  the  plaintiff's 
recovery  was  sustained  in  this  court  upon  the  ground   that 
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there  had  been  a  neglect  of  a  duty  imposed  by  the  maritime 
law.  Such  a  duty  has  always  been  recognized,  and  was  pre- 
Bcribed  in  the  laws  of  Oleron  and  Wisbuy.  What  that  cause 
decided  with  respect  to  to  the  liability  of  the  owners  of  a 
vessel  to  a  seaman  for  a  neglect  of  the  captain  was,  that  it 
existed  whenever  his  neglect  concerned  something  as  to  which 
a  duty  rested  upon  the  owners  under  the  principles  of  the 
maritime  law,  which,  by  force  of  the  situation,  could  only  be 
discharged  through  the  agency  of  the  vessel's  master.  Its 
effect  is  to  hold  that  in  matters  relating  to  the  owners'  duty 
to  the  seaman  which  the  captain  must  perform,  his  neglect 
could  not  be  regarded  as  merely  that  of  a  fellow-servant,  but 
as  the  neglect  of  the  owners. 

Cases  which  relate  to  the  rights  of  passengers  or  third  per- 
sons I  do  not  consider  as  precedents,  and  several  of  that 
nature  have  been  referred  to.  In  the  one  class  of  cases  the 
passenger's  contract  for  transportation  entitles  him  to  protec- 
tion against  the  negligence  or  assaults  of  the  employees  of  the 
carrier.  In  the  other  class,  strangers  have  the  right  to  hold 
the  owners  liable  for  the  consequences  of  a  willful  act  of  the 
captain,  performed  while  engaged  in  the  prosecution  or  execu- 
tion of  the  owners'  business.  The  cases  of  Hunt  v.  Colburn,  1 
Sprague,  215,  and  Luscqmh  v.  Osgood,  1  Sprague,  82,  related, 
as  to  the  first,  to  the  wrongful  dismissal  of  an  officer,  and  as 
to  the  second,  to  the  right  to  compensation  for  a  minor's  ser- 
vices; and  I  cannot  see  in  them  precedents  for  the  decision 
of  this  case.  Nor  is  the  case  of  Sherwood  v.  Hall,  3  Sum. 
127,  an  authority.  That  was  an  action  for  the  shipment,  by 
the  master  of  a  vessel,  of  the  minor  son  of  the  libelant,  and 
he  recovered  a  certain  amount  of  wages,  and  something  for 
expenses  and  losses.  The  master  there  was  the  agent  of  the 
owners  in  shipping  seamen  to  be  employed  on  their  vessel. 

The  responsibility  for  the  wrong-doings  of  the  master  of  a 
vessel  rests,  to  a  certain  extent  only,  upon  the  owners,  and 
that  extent  is  reached  when  the  performance  of  the  act  com- 
plained of  cannot  be  seen  properly  to  come  within  some  prin- 
ciple of  the  law  of  agency.  The  agency  of  the  captain  for 
the  owners  would  include  all  those  acts  which  are  fairly  em- 
braced within  the  scope  of  his  appointment,  and  which  would 
be  in  the  line  of  his  duty;  but  when  he  injures  his  men  by 
misconduct  or  assault,  that  would  seem  to  be  as  much  one  of 
the  risks  which  they  assumed  in  entering  the  employment 
upon  the  vessel,  as  it  would  be  one  in  the  case  of  an  employ- 
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ment  in  a  concern  upon  the  land  where  the  control  and  super- 
intendence had  been  committed  by  the  proprietor  to  a  manager. 
It  is  impossible  to  regard  a  wanton  assault  upon  a  seaman, 
by  his  captain,  as  something  within  any  intended  authority, 
or  within  the  scope  of  his  employment.  He  outruns  his  au- 
thority and  commits  an  act  which  the  owners  will  not  be 
presumed  to  have  assented  to.  I  believe  that  by  no  exten- 
sion of  the  principles  of  the  law  of  master  and  servant,  the 
general  source  of  the  law  of  principal  and  agent,  could  the 
blame  be  imputed  to  the  owners  of  the  vessel.  It  should  at 
least  appear  that  the  act  of  the  captain  was  required  by  the 
pressing  emergencies  of  the  occasion,  and  not  that  he  had  in- 
dulged his  passions  by  a  vindictive  treatment  of  the  seaman. 
In  the  cases  of  Dias  v.  Privateer  Revenge,  3  Wash.  C.  C. 
262,  and  of  Ralston  v.  State  Rights,  Crabbe,  22,  the  distinction 
is  recognized  between  the  acts  of  a  master  of  a  vessel  done 
while  engaged  in  the  course  of  his  duty  in  the  prosecution  of 
the  owners'  business,  and  those  wholly  outside  of  the  scope  of 
his  employment.  In  the  one  case,  the  illustration  was  of  a 
piratical  seizure,  and  in  the  other,  it  was  of  the  commission 
of  a  crime  by  the  captain;  neither  of  which  acts  can  be 
imputed  to  his  owners,  or  be  intended  to  come  within  the 
employment  or  authority  committed  to  him.  In  Wilson  v. 
Rankin,  6  Best  &  S.  208,  which  was  an  action  to  recover  in- 
surance moneys,  the  question  turned  upon  whether  the  au- 
thority of  the  master  of  a  vessel  was  of  such  a  general  nature 
as  to  subject  the  owners  to  the  consequences  of  his  having 
stowed  the  cargo  in  violation  of  the  statute.  Judgment  was 
rendered  for  plaintiff,  and  Cockburn,  C.  J.,  in  delivering  the 
opinion  of  the  court,  used  language  quite  applicable  here. 
He  said  that  "  it  is  a  well-established  distinction  that  while 
a  man  is  civilly  responsible  for  the  acts  of  his  agent  when 
acting  within  the  established  limits  of  his  authority,  he  will 
not  be  criminally  responsible  for  such  acts,  unless  express 
authority  be  shown,  or  the  authority  is  necessarily  to  be  im- 
plied from  the  nature  of  the  employment,  as  in  the  case  of  a 
bookseller  held  liable  for  the  sale,  by  his  shopman,  of  a  libel- 
ous publication.  Under  ordinary  circumstances,  the  author- 
ity of  the  agent  is  limited  to  that  which  is  lawful.  If,  in 
seeking  to  carry  out  the  purpose  of  his  employment,  he  over- 
steps the  law,  he  outruns  his  authority,  and  his  principal  will 
not  be  bound  by  what  he  does."  And  again,  he  said  that  "  no 
authority  can  be  implied  in  the  master,  in  the  discharge  of 
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his  duty,  to  do  that  which,  with  reference  to  this  part  of  his 
duty,  was  a  violation  of  the  law." 

What  was  the  act  here  complained  of,  if  not  a  willful  and 
unjustifiable  assault?  It  was  not  disciplinary;  for  the  idea  of 
discipline  does  not  suggest  a  personal  attack  with  blows  and 
kicks;  and  incompetency  or  inability  does  not  justify  pun- 
ishment: Payne  v.  Allen,  1  Sprague,  304.  It  was  certainly 
within  the  category  of  those  offenses  for  which  the  United 
States  statutes  have  prescribed  the  punishment  of  fine  or  im- 
prisonment: U.  S.  Rev.  Stats.,  sec.  5347.  It  was  of  a  criminal 
nature,  and  hence  not  intended  by  the  law  to  be  within  the 
scope  of  the  employment  of  the  captain,  nor  within  the  au- 
thority committed  to  him. 

Conceding  all  that  we  should  to  the  force  of  the  established 
principles  of  maritime  law  in  determining  the  question  of  lia- 
bility here,  we  cannot  say  that  the  general  rule  at  common 
law  is  interfered  with  in  its  application  to  the  case,  or  that 
those  principles  of  the  maritime  law  establish  any  different 
rule.  There  is  no  question  but  that  the  powers  of  a  captain 
of  a  vessel  are  very  extensive,  by  virtue  of  his  peculiar  posi- 
tion. His  great  responsibilities  and  the  general  interests  of 
commerce  invest  him  with  much  discretionary  power.  His  is 
the  agency  to  which  the  law  looks  for  the  fulfillment  of  the 
obligations  resting  upon  the  vessel's  owners;  and  for  his  short- 
comings and  wrong-doings,  when  occurring  in  the  performance 
of  his  duty  or  in  the  scope  of  his  employment,  those  owners 
must  be  liable.  The  more  extensive  powers  and  wider  con- 
trol exercised  by  the  captain  enlarge  the  field  of  service,  and 
necessarily  heighten  the  responsibility  of  the  owners  to  pas- 
sengers, servants,  or  strangers;  but,  after  all  that  can  be  said, 
where  is  the  warrant  for  holding  them  liable  for  the  conse- 
quences of  acts  which  are  in  utter  departure  from  the  execu- 
tion of  a  duty?  He  has  absolute  command  over  the  seamen 
in  matters  pertaining  to  their  duties;  but  his  command  does 
not  extend  over  their  persons,  beyond  the  infliction  of  usual 
and  necessary  punishment  in  cases  of  disobedience  or  infrac- 
tion of  rules. 

We  are  then  brought  to  the  consideration  of  the  rule  of 
liability  which  would  be  applied  to  this  case  under  the  law  as 
settled  by  this  court,  and  there  we  will  find  the  rule  is  not 
respondeat  superior.  We  find  that  for  an  injury  resulting  to 
an  employee  from  the  willful  neglect  or  tortious  act  of  an- 
other who  is  engaged  in  a  common  employment  with  him, 


Oct.  1892.]  Gabrielson  v.  Waydell.  799 

the  master  is  not  liable  at  the  suit  of  the  injured  employee. 
He  has  performed  his  duty  when  he  has  furnished  to  those 
who  are  employed  by  him  a  reasonably  safe  place,  appliances 
adequate  to  the  purposes  of  the  employment,  and  when  he 
has  appointed,  as  fellow-servants  in  the  undertaking,  proper 
persons,  competent  for  their  positions.  After  that,  for  what 
may  happen  from  the  risks  of  the  employment,  or  from  the 
negligence  and  torts  of  fellow-servants,  he  will  not  be  respon- 
sible. In  the  early  case  in  this  court  of  Keegan  v.  Western 
R.  R.  Co.,  8  N.  Y.  175,  59  Am.  Dec.  476,  Ruggles,  C.  J.,  stated 
the  general  rule  thus:  "Whenever  the  injury  results  from  the 
actual  negligence  or  misfeasance  of  the  principal,  he  is  liable 
as  well  in  the  case  of  one  of  his  servants  as  in  any  other.  But 
where  the  injury  results  from  the  actual  fault  of  a  competent 
and  careful  agent  (as  may  sometimes  happen),  the  fault  will 
not  be  imputed  to  the  principal  when  the  injury  falls  upon 
another  servant  as  it  will  where  the  injury  falls  on  a  third 
person,  as,  for  instance,  on  a  passenger  on  a  railroad.  In  the 
case  of  a  passenger,  the  actual  fault  of  the  agent  is  imputed 
to  the  principal,  on  grounds  of  public  policy;  in  the  case  of  a 
servant,  it  is  not." 

There  is  no  evidence  in  this  case  that  the  owners  failed  in 
a  compliance  with  any  obligation  to  their  employees  in  the 
ship's  company  in  the  selection  of  a  proper  and  competent 
captain;  and  were  they  to  be  accountable  for  his  loss  of 
temper  or  misconduct  toward  the  other  employees?  I  think 
not. 

The  proposition  that  the  master  of  a  vessel  is  not  a  fellow- 
servant  of  the  seaman  is  predicated  upon  the  difference  in 
their  grades,  and  it  has  received  the  support  of  a  decision  in 
the  United  States  supreme  court,  in  the  case  of  Chicago  etc. 
R'y  Co.  V.  RosSy  112  U.  S.  377,  upon  which  case  subsequent 
decisions  in  the  federal  courts  have  been  based,  which  are  re- 
ferred to  in  the  respondent's  brief.  The  opinions  in  the  cases 
of  The  Titan,  23  Fed.  Rep.  413,  The  Sachem,  42  Fed.  Rep.  66, 
and  of  The  A.  Heaton,  43  Fed.  Rep.  593,  which  are  referred 
to  by  the  respondent,  were  expressly  rested  upon  the  Ross 
case. 

Spencer  v.  Kelley,  32  Fed.  Rep.  838,  which  seems  to  give 
some  support  to  the  respondent's  contention,  was  at  nisi  prius. 
The  trial  judge's  remarks  in  his  charge,  if  susceptible  of  the 
meaning  attached  to  them,  have  no  support,  unless  in  the 
Ross  case.     He  certainly  refers  to  no  authority.     The  Ross 
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case  was  decided  by  a  mere  majority  of  the  justices,  and  is  of 
questionable  authority.  It  is  without  weight  in  this  state,  and 
has  been  distinctly  disapproved  in  Loughlin  v.  State^  105  N.  Y. 
159.  Judge  Andrews,  speaking  there  of  the  responsibility  of 
employers  for  injuries  sustained  by  servants  from  the  negli- 
gence of  co-servants,  remarked:  "  In  harmony  with  the  general 
principle  that  the  character  of  the  act  is  the  decisive  test,  it 
has  been  repeatedly  decided  in  this  court  that  the  fact  that 
the  person  whose  negligence  caused  the  injury  was  a  servant 
of  a  higher  grade  than  the  servant  injured,  or  that  the  latter 
was  subject  to  the  direction  or  control  of  the  former,  and  was 
engaged  at  the  time  in  executing  the  orders  of  the  former, 
does  not  take  the  case  out  of  the  operation  of  the  general  rule, 
nor  make  the  master  liable." 

The  learned  judge,  referring  to  the  citation  of  the  Ross  case, 
said  it  was  "  in  conflict  with  the  course  of  decisions  in  this 
state  and  elsewhere."  That  case  and  many  prior  decisions  of 
this  court,  to  some  of  which  Judge  Andrews  refers,  have 
settled  the  rule  that  the  liability  of  the  master  for  a  servant's 
injury,  received  while  in  his  employment  from  the  act  of  an- 
other servant,  does  not  depend  upon  the  grade  or  rank  of  the 
offending  or  negligent  servant.  The  liability  of  the  master  to 
his  servant  in  such  cases  does  not  depend  upon  the  doctrine 
of  respondeat  superior.  That  doctrine  has  no  application,  and 
if  a  servant,  under  guise  of  exercising  the  authority  conferred 
upon  him,  willfully  and  maliciously  does  an  injury  to  another 
servant,  the  servant's  master  is  not  liable.  As  to  such  a  mat- 
ter the  relation  of  master  and  servant  affords  no  ground  for 
an  action:  Sherman  v.  Rochester  etc.  R.  R.  Co.,  17  N.  Y.  153; 
Hofnagle  v.  New  York  Cent.  etc.  R.  R.  Co.,  55  N.  Y.  610; 
Malone  v.  Hathaway,  64  N.  Y.  5;  21  Am.  Rep.  573;  Crispinv. 
Babbitt,  81  N.  Y.  516;  37  Am.  Rep.  521;  Loughlin  v.  State, 
105  N.  Y.  159. 

In  every  case  it  is  the  character  of  the  act  which  causes  the 
injury  to  a  fellow-servant  that  determines  the  question  of  the 
master's  liability,  and  the  dividing-line  may  be  found  in 
the  willfulness  or  in  the  neglect  which  caused  it. 

It  was  said  in  Wright  v.  Wilcox,  19  Wend.  343,  32  Am.  Dec. 
507,  that  the  master  is  not  accountable  for  every  mischievous 
act  of  the  servant  which  he  is  enabled  to  commit  in  conse- 
quence of  the  general  relation;  and  Lord  Kenyon  remarked 
in  McManus  v.  Crickett,  1  East,  106:  "When  a  servant  quits 
eight  of  the  object  for  which  he  is  employed,  and  without  hav> 
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£og  in  view  his  master's  orders,  pursues  that  which  his  own 
malice  suggests,  he  no  longer  acts  iu  pursuance  of  the  author- 
ity given  him." 

The  law  may  be  regarded  as  settled  in  the  English  courts, 
for  a  number  of  years,  that  tlie  master  is  not  liable  to  a  ser- 
vant for  an  injury  occasioned  by  the  negligence  of  a  fellow- 
servant,  although  he  be  a  vice-principal  or  the  manager  of  the 
concern:  Priestley  v.  Fowler,  3  Mees.  &  W.  1;  Wilson  v.  Merry, 
L.  R.  1  H.  L.  S.  326;  Howells  v.  Lansdore  Steel  Co.,  L.  R.  10 
Q.  B,  62. 

There  is  a  very  recent  case  quite  in  point  decided  by  the 
English  court  of  appeal.  In  Hedley  v.  Pinkney  etc.  S.  S.  Cc^ 
L.  R.  1  Q,  B.  (Jan.  1892)  58,  that  court  decided,  reversing  a 
judgment  recovered  below,  that  ship-owners  were  not  liable  ia 
damages  for  the  death  of  one  of  the  crew  of  a  steamship,  oc- 
curring by  reason  of  the  captain's  negligence,  in  a  matter  per- 
taining to  the  care  of  the  ship.  It  was  there  held  that  the 
captain  and  men  were  fellow-servants,  engaged  in  a  common 
employment,  and  for  the  injury  resulting  to  the  one  from  the 
negligence  of  the  other  their  master  was  not  liable.  Reference 
was  made  in  the  opinions  to  the  case  of  Ramsay  v.  Qainn,  Ir. 
R.  8  Com.  P.  322,  where  a  contrary  view  was  taken  by  the 
Irish  court  of  common  pleas  as  to  the  liability  of  the  ship- 
owners, and  as  to  the  relations  of  the  captain  and  seamen, 
and  the  court  of  appeal  refused  to  accept  or  to  agree  with  that 
decision  as  authority.  Kay,  L.  J.,  in  his  opinion  in  the  case, 
said,  in  referring  to  Wilson  v.  Merry,  L.  R.  1  H.  L.  S.  326, 
which  was  a  case  where  a  miner  was  killed,  through  an  explo- 
sion caused  by  the  negligence  of  a  manager  of  the  mine:  "I  see 
no  difference  between  that  case  and  the  case  of  a  captain  of  a 
ship  and  one  of  the  crew." 

I  think  there  is  no  reason  for  applying  any  different  rule  of 
law  in  this  case  than  that  recognized  in  our  own  and  in  the 
English  courts.  However  great  may  be  the  powers  of  a  cap- 
tain of  a  vessel,  and  however  absolute  his  control,  these  con- 
siderations do  not  furnish  a  reason  for  holding  his  owners 
responsible  for  his  malicious  conduct  towards  the  other  sea- 
men. They  are  all  working  together  in  the  same  undertak- 
ing, and  are  in  a  common  service,  and  his  misconduct  is  one 
of  the  risks  the  seaman  assumes.  I  am  not  satisfied  that 
there  is  any  principle  of  the  law  which  intends,  or  that  any 
consideration  of  public  policy  demands,  that  the  owners  shall 
come  under  any  obligation  to  indemnify  a  member  of  the 
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ship's  company  against  such  negligent  or  tortious  acts  of  the 
captain. 

I  deem  it,  too,  somewhat  significant  that  no  case  is  referred 
to  in  the  admiralty  or  United  States  circuit  court  reports 
prior  to  the  decision  in  the  Ross  case  where  the  owners  of  a 
vessel  have  heen  sued  for  the  captain's  tortious  acts,  and  my 
own  examination  has  revealed  none;  though  I  find  many 
cases  where  the  captain  has  been  sued  for  damages.  For 
instance,  in  Thomas  v.  Lane,  2  Sum.  1,  decided  in  1834,  the 
captain  was  sued,  and  held  as  jointly  liable  with  a  mate  for 
the  mate's  tort.  In  Forbes  v.  Parsons,  Crabbe,  283,  decided  in 
1839,  in  Fuller  y.  Colby,  3  Wood.  &  M.  1,  decided  in  1846,  in 
Jordan  v.  Williams,  1  Curt.  69,  decided  in  1851,  and  in  Payne 
V.  Allen,  1  Sprague,  304,  decided  in  1855,  the  libels  were 
against  the  captain  for  personal  wrongs  from  his  acts  of  vio- 
lence and  ill-usage.  I  am  quite  unable  to  perceive  any  rea- 
son for  holding  the  owners  of  this  vessel  responsible  for  the 
mere  passionate  and  vindictive  act  of  their  captain.  The 
complaint  should  have  been  dismissed  by  the  trial  judge  on 
the  motion  of  their  counsel. 

The  judgment  and  order  appealed  from  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


Matnard,  J.,  delivered  a  dissenting  opinion,  of  which  the  following  is  a 
synopsis:  Under  the  maritime  law,  the  master  of  the  ship  has  plenary 
powers  as  the  agent  and  representative  of  the  owners.  He  determines  all 
matters  relating  to  the  discipline  of  the  crew,  and  the  kind  of  punishment 
to  be  inflicted  for  disobedience  of  orders,  or  for  a  breach  of  maritime  regu- 
lations, and  when  and  by  what  instrumentality  it  shall  be  administered. 
On  shipboard  his  word  is  law,  and  he  is  master  of  the  vessel,  in  fact  as  well 
as  in  name.  But  while  the  master  is  thus  clothed  with  extraordinary 
powers,  he  is  bound  to  the  owners,  and  he  and  they  to  every  one  who  may 
be  affected  by  his  acts,  for  his  skill  and  attention  in  the  management  of  the 
ship.  It  is  not  sufficient  that  he  exercises  his  best  judgment,  but  he  is 
bound  to  show  that  he  possessed  and  exercised  the  judgment  of  a  good  com- 
mander, with  reasonable  skill,  care,  prudence,  and  fidelity:  Curtis  on  Mer- 
chant Seamen,  195.  By  the  general  maritime  law  of  continental  Europe, 
the  responsibility  of  the  owners  for  the  master's  obli  gatioiis  ez  delicto  might 
be  limited  to  their  interest  in  the  vessel  and  freight,  if  they  so  elected,  but 
neither  the  civil  law  nor  the  common  law  of  Eastland  recognized  any  such 
limitation,  but  hold  the  owners  personally  liable  for  all  the  obligations  which 
the  master  incurs  within  the  scope  of  his  authority  as  master,  whether  they 
arise  ex  contractu  or  &£  delicto'.  Curtis  on  Merchant  Seamen,  198,  199;  Far- 
sons  on  Maritime  Law,  94,  391. 

In  Dean  r.  Angus,  Bee,  375,  the  admiralty  court  held  that  the  owners 
were  liable  for  torts  committed  by  the  captains  they  employed,  under  a 
general  principle  of  the  maritime  law,  and  not  by  virtue  of  any  special  con- 
tract.    No  different  rule  should  be  adopted  in  ascertaining  and  measuring 


Oct.  1892.]  Gabrielson  v.  Waydell.  803 

the  liability  of  the  owners  for  the  tortious  acts  of  the  master  towanls  the 
members  of  the  crew  from  that  which  has  been  applied  by  this  court  where 
the  servant  has  sought  to  render  his  employer  responsible  for  injuries  re^ 
ceived  in  other  than  maritime  employments.  The  ship-master  and  the  crew 
were  all  engaged  in  a  common  undertaking,  and  unless  the  acts  of  which 
the  plaintiff  complains  were  in  some  form  a  violation  of  the  obligations  which 
the  defendants  assumed  as  a  part  of  the  contract  of  hiring,  or  of  some  posi- 
tive duty  imposed  upon  them  by  law,  be  cannot  maintain  this  action: 
Crispin  v.  Babbitt,  81  N.  Y.  516;  37  Am.  Rep.  521;  Louyhlin  v.  State,  105 
N.  Y.  159.  Wood,  in  his  treatise  on  master  and  servant  (sec.  4.38),  notes 
this  exception  to  the  rule  above  stated:  if  the  master  places  a  servant  in  a 
position  of  authority  over  other  servants,  and  makes  the  inferior  servants 
subject  to  the  direction  and  control  of  the  superior,  while  he  is  not  charge- 
able for  the  consequences  of  directions  given  by  such  superior  servant  within 
the  scope  of  the  general  employment,  yet  he  is  chargeable  to  a  co-servant 
for  an  abuse  of  such  authority,  as  much  as  he  would  be  to  a  stranger.  The 
gravamen  of  the  plaintiff 's  cause  of  action  is,  that  he  was  cruelly  and  unneces- 
sarily beaten  by  the  captain  for  an  excusable  refusal  to  obey  his  orders,  and 
it  may  well  be  questioned  whether  the  case  is  not  brought  within  the  ex- 
ception here  refered  to. 

But  the  liability  of  the  defendants  in  this  case  rests  upon  a  much  broader 
ground.  The  plaintiff's  injui'ies  were  the  direct  result  of  their  failure  to  ob- 
serve their  contract  obligations  and  duties  towards  him.  The  mariner's 
contract  of  hire  is  aui  generis.  He  cannot  withdraw  from  it  at  pleasure. 
If,  without  good  cause,  he  leaves  the  service,  he  may  be  branded  as  a  de- 
serter and  a  criminal,  and  may  be  arrested  by  his  employers  without  pro- 
cess or  warrant,  and  forcibly  compelled  to  return  to  the  vessel  and  complete 
his  engagement  for  service.  If,  in  the  judgment  of  his  employers,  he  is  re- 
miss in  his  duty,  or  disobedent  to  his  superiors,  or  guilty  of  any  conduct 
subversive  of  the  good  order  or  discipline  of  the  ship,  he  may  be  put  in 
irons,  confined  in  jail,  or  instantly  subjected  to  corporal  punishment.  It  is 
the  only  form  of  service  known  to  the  common  law  in  which  the  employer 
by  his  own  act  can  directly  inflict  a  punishment  on  the  employed  for  neglect 
of  duty  or  breach  of  obligation:  Curtis  on  Merchant  Seamen,  12.  These 
harsh  and  oppressive  features  of  the  service  led  to  the  imposition  of  cor- 
relative duties  and  obligations  upon  the  ship-owners.  Some  of  the  most 
important  stipulations  in  the  seaman's  contract  for  hire  are,  therefore, 
not  usually  contained  in  the  shipping  articles  at  all,  but  are  dependent  npon 
the  principles  of  the  maritime  law.  They  are,  however,  none  the  less  obli- 
gatory upon  the  parties.  It  is  of  supreme  importance  to  the  mariner,  owing 
to  his  defenseless  and  perilous  position  on  the  high  seas,  that  he  shall 
be  guaranteed  good  treatment  and  protection  from  unnecessary  violence. 
These  are  guaranteed  by  the  law,  whether  expressed  in  the  written  contract 
or  not:  1  Parsons  on  Maritime  Law,  476;  Abbott  on  Shipping,  174;  Curtis 
on  Merchant  Seamen,  19,  26,  28;  1  Kay  on  Shipmasters  and  Seamen,  574, 
675. 

The  sixteenth  admiralty  rule  of  the  supreme  court  of  the  United  States 
provides  that  in  all  suits  for  assault  and  battery  or  beating,  the  suit  must 
be  in  personam  only.  But  in  Benedict  on  Admiralty  Practice,  section  309,  it 
is  said  that  while  this  is  undoubtedly  true  where  the  action  is  technically 
for  the  assault  and  battery  as  a  mere  tort,  yet  if  the  action  be  brought  on 
the  contract  as  for  not  treating  with  proper  kindness  a  passenger  or  seaman, 
an  assault  or  beating  being  the  gravamen  of  the  breach,  the  suit  may  be  in 
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rem  against  the  vessel.  From  the  early  case  of  The  Ruckers,  4  C.  Rob,  73, 
it  may  be  inferred  that  the  seaman's  right  to  reimbursement  for  injuries  from 
an  assault  by  the  captain  on  the  high  seas  antedates,  in  point  of  judicial 
recognition,  that  of  the  passenger. 

If,  during  a  voyage,  a  seaman  is  compelled  to  leave  the  ship  on  account 
of  ili-us  ige  or  cruel  treatment  by  the  master,  or  through  his  agency  the  con- 
tract is  broken,  he  is  not  regarded  as  a  deserter,  and  may  recover  his  wages  for 
the  whole  voyage:  Rice  v.  The  Poll\^and  Kitty,  2  Pet.  Adm.  420;  Wai  d  v.  AmeSf 
9  Johns.  138;  Sherwood  v.  Mcintosh,  1  Ware,  109;  The  Minerva^  1  Hagg. 
Adm.  347;  Limkind  v.  SlepJiens,  3  Esp.  2G9;  Edward  v.  Trevellick,  4  El.  &  B. 
59;  Steele  V.  Thacher,  1  Ware.  91;  Mayee  v.  Ship  Moss,  Gilp.  228;  Rd/v. 
Ship  Maria,  1  Pet.  Adm.  186;  The  America,  Blatch.  &  H.  185.  All  these 
decisions  proceed  upon  the  ground  that  cruel  treatment  by  the  ship- master  is 
a  breach  of  the  contract  of  hiring  on  the  part  of  the  owners,  and  relieves  the 
seaman  of  all  further  obligation  to  perform  on  his  part.  The  owners  of  a 
vessel  are  liable  for  such  damages  as  will  indenmify  the  seaman  for  the  ln> 
jury  he  has  sustained  by  reason  of  the  wrongful  acts  of  the  master:  Croucher 
V.  Odkman,  3  Allen,  185;  Hunt  v.  Colhnrn,  1  Sprague,  215.  In  Harden  v. 
Oordon,  2  Mason,  541,  it  was  held  that  an  express  agreement  on  the  part  of 
the  seamen  to  pay  for  medical  advice  and  medicines  was  void.  It  does  not 
follow  that  for  injuries  received  while  subjected  to  a  mode  of  discipline  au- 
thorized by  the  maritime  law  the  seaman  can  maintain  an  action  against  the 
owners.  A  master  of  a  vessel,  like  a  parent  or  a  teacher,  is  necessarily  the 
judge  to  determine  when  resort  shall  be  had  to  corrective  measures.  The 
proper  discipline  of  the  vessel  is  indispensable  to  the  successful  prosecution 
of  the  voyage.  For  an  error  of  judgment  in  determining  when  punishment 
shall  be  inflicted,  or  in  the  selection  of  the  means  of  chastisement,  so  long  as 
it  is  one  approved  by  the  maritime  code,  or  in  the  application  of  the  means 
thus  chosen,  no  recovery  can  be  had.  But  there  is  uo  such  feature  in  thia 
case.  What  the  master  did  is  conceded  not  to  have  been  done  in  the  exer- 
cise of  any  disciplinary  authority,  but  was  an  unprovoked,  unjustifiable,  and 
brutal  assault.  While  acting  as  the  representative  of  the  defendants,  he  de- 
liberately violated  the  agreement  which  they  had  made  with  the  plaintiff. 
This  case  is  not  distinguishable  in  principle  from  Scarffv.  Metcay,  107  N.  Y. 
211;  1  Am.  St.  Rep.  807. 

The  responsibility  of  the  ship-owners  does  not  end  when  they  have  manned 
the  vessel  with  competent  and  skillful  officers  and  crew,  and  supplied  it  with 
all  the  provisions  and  equipments  required  by  the  maritime  law.  If  a  mas- 
ter, having  on  board  an  abundant  supply  of  proper  food,  without  good  cause 
refuses  to  allow  a  sailor  to  partake  of  it,  nntil  starvation,  exhaustion,  or 
other  bodily  injury  results,  the  owners  will  not  be  discharged  from  liability. 
If  the  master,  having  a  suitable  medicine-chest  on  board,  unreasonably  de- 
nies to  a  sick  seaman  the  administration  of  the  proper  remedies,  the  owner* 
will  be  liable  for  the  resulting  injury.  It  a  master  compels  a  disabled  sailor 
to  do  duty  continuously,  without  rest  or  sleep,  until  overcome,  and  perhaps 
permanently  injured,  by  fatigue,  his  act  will  be  deemed  to  be  that  of  the 
owners,  as  much  so  as  if  they  had  been  personally  present  and  directed  it 
If,  through  the  act  of  the  master,  the  sailor  has  been  deprived  of  the  benefit 
of  any  of  the  ship-owners'  obligations  to  him,  the  owners  must  bear  the  re- 
sponsibility. In  such  cases  the  motive  with  which  all  obligation  has  been 
broken  is  not  material.  There  are  numerous  cases  holding  that  the  ship- 
owners are  not  liable  for  the  negligent  acts  of  the  master  or  other  officers  in 
the  navigation  of  the  ship,  where  such  acts  involve  no  breach  of  the  contract 
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obligation  or  duties  of  the  owners.  Benton  v.  Ooodivin,  147  Mass.  237,  and 
TJu  City  of  Alexandria,  17  Fed.  Rep.  390,  are  typical  of  this  class  of  cases. 
But  these  authorities  have  no  relevancy  or  application  to  a  case  where,  in 
consequence  of  the  act,  default,  or  negligence  of  the  ship-master,  the  terms  of 
the  contract  under  which  tlie  seaman  entered  the  service  have  been  broken. 
The  negligence  of  the  ship-master  in  doing  an  act  pertaining  to  the  naviga- 
tion of  the  ship,  and  his  negligence  in  performing  the  stipulations  in  the  con- 
tract of  his  principals,  or  a  duty  imposed  upon  them  by  law,  diflFer  widely  in 
their  legal  eflfect.  For  the  former,  the  mariner  has  no  remedy  against  his 
■employer.  It  was  a  risk  which  he  impliedly  assumed  when  he  entered  the 
service.  But  for  the  latter  the  ship  owners  have  bound  themselves  to  be  re- 
eponsible.  If  they  intrust  the  discharge  of  their  obligations  to  another,  they 
guarantee  his  fidelity,  and  his  default  becomes  their  default.  An  examina- 
tion of  Thompson  v.  Hermann,  47  Wis.  602,  32  Am.  Rep.  784,  and  Mathews 
V.  i/flse,  61  Wis.  491,  50  Am.  Rep.  151,  will  show  that  these  cases  are  in  har- 
mony, and  that  they  support  the  conclusions  above  reached.  These  cases 
■also  illustrate  very  clearly  the  vital  distinction  that  separates  the  cases  where 
the  owners  must  respond  for  the  consequences  of  the  negligent  or  wion-fnl 
conduct  of  the  master  from  tiie  cases  where  they  are  exempt  from  such  lia- 
bility. The  ill-treatment  of  the  plaintiff  by  the  master  was  not  successfully 
■controverted  on  the  trial.  A  serious  and  perniancMit  physical  injury  has  been 
the  result.  The  verdict  was  not  controlled  by  sympathy  or  prejudice,  and 
the  judge's  charge  contained  no  error  prejudicial  to  the  defendants.  The 
judgment  ought  therefore  to  be  affirmed,  with  costs. 

Liability  of  Ship-owners  for  Injuries  Received  bt  Seamen  from 
Officers  of  tub  Ship. — The  term  "seaman"  has  come  to  have  a  much 
more  extended  meaning  in  modern  times  than  it  had  originally.  In  deliver- 
ing the  opinion  of  the  court  in  Holt  v.  Cummings,  102  Pa.  St.  212,  48  Am. 
Rep.  199,  Clark,  J.,  said:  "Common  sailors  only  were  originally  termed  sea- 
tnen,  but  the  rights  of  seamen,  under  the  rulings  of  American  courts,  from 
time  to  time,  have  been  extended  to  the  mate,  surgeons,  stewards,  engineers, 
cooks,  clerks,  carpenters,  firemen,  deck-hands,  porters,  and  chambermaids. 
All  these  classes  of  employees  have  been  allowed  to  sue,  in  the  admiralty, 
as  mariners,  or  as  persons  rendering  maritime  services  under  a  maritime 
contract."  It  seems  to  be  quite  impossible  to  reconcile  the  authorities  on 
the  main  question  under  discussion.  This  fact  l^ecomes  apparent  from  an 
examination  of  the  prevailing  and  dissenting  opinions  in  the  principal  case. 
The  liability  of  the  ship-owner  for  injuries  inflicted  upon  the  seamen  by  the 
master  of  the  ship  is  very  broadly  stated  in  some  of  the  authorities.  Thus 
in  the  case  of  Dean  v.  Anrjus,  Bee,  369,  it  was  held  that  owners  are  answer- 
able for  the  torts  done  by  the  masters  they  employ,  under  a  general  prin- 
ciple of  the  maritime  law,  and  not  by  virtue  of  any  special  contract.  And 
Parsons  says:  "The  owner  is  responsible  for  the  direct  consequences  of  any 
'wrong-doing  of  the  master,  which  is  done  by  him  as  master,  in  the  discharge 
of  his  duty,  and  under  the  authority  given  him  as  master":  2  Parsons  on 
Shipping  and  Admiralty,  29.  See  also  1  Parsons  on  Maritime  Law,  394. 
Other  authorities  very  much  restrict  these  rules,  holding  that  the  rules  ap- 
plicable in  determining  the  liabilities  of  ship-owners  for  the  wrongful  acts 
of  the  officers  of  the  ship  are  the  rules  of  the  general  law  of  agency,  or  of 
master  and  servant. 

LiABiLrrr  of  Owner  for  Failure  of  Officer  to  Perform  Duty  Due 
TROJA  Owner  to  Seamen. — All  the  authorities  agree  that  there  are  some 
■duties  to  seamen  which  the  maritime  law  imposes  upon  the  ship-owner,  and 
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that  for  the  failure  or  neglect  of  the  master  of  the  ship  to  perform  those 
duties  the  owner  is  liable.  In  the  performance  of  those  duties  the  master  is 
regarded  as  the  agent  and  representative  of  the  owners,  and  if  he  neglects 
to  perform  them,  his  negligence  is  theirs.  For  an  enumeration  of  the  duties 
of  ship-owners  to  seamen  in  their  employ,  see  the  note  to  Scarff  v.  Metcalf, 
1  Am.  St.  Rep.  812-815.  One  of  those  duties  is  that  of  aflfordiug  care  and 
medical  aid  to  sick  and  disabled  seamen.  When  a  seaman  falls  sick  or  suf- 
fers injury  while  engaged  in  the  service  of  the  ship,  the  owners  owe  the  duty 
of  rendering  to  him  such  care  and  medical  aid  as  the  circumstances  will  per- 
mit, and  if  the  master  of  the  ship  fails  to  perform  that  duty,  and  the  seaman 
suffers  injury  from  the  neglect,  the  owners  are  liable  for  the  damages  suf- 
fered: Scarff  V.  Metcalf,  107  N.  Y.  211;  1  Am.  St.  Rep.  807;  Petersen  v. 
Swan,  50  N.  Y.  Sup.  Ct.  46;  HoU  v.  Cummimis,  102  Pa.  St.  212;  48  Am. 
Rep.  199;  Baxter  v.  Doe,  142  Mass.  558;  Danvir  v.  Morse,  139  Mass.  323; 
ToniUnsonv.  Hewett,  2  Saw.  278;  The  Chandos,  6  Saw.  544;  The  City  of  Alex, 
andria,  17  Fed.  Rep.  390;  The  Vigilant,  30  Fed.  Rep.  288;  Ba^quall  v.  The 
City  of  Carlisle,  39  Fep.  Rep.  807;  Olsea  v.  The  Scotland,  42  Fed.  Rep,  925; 
Couch  V.  Steel,  3  El.  &  B.  402. 

In  the  case  of  Danvir  v.  Morse,  139  Mass.  323,  a  seaman  broke  his  leg 
while  in  the  service  of  the  ship.  A  few  hours  after  the  accident  happened, 
the  vessel  was  within  an  hour's  sail  of  a  port  at  which  a  surgeon  could  have 
been  obtained.  The  captain  refused  to  go  there,  but  proceeded  to  his  desti- 
nation, which  he  reached  two  days  after,  when  the  injured  leg,  owing  to  un. 
skillful  treatment,  was  in  a  bad  condition.  The  patient  was  compelled  to 
remain  in  the  hospital  for  a  long  time,  and  to  submit  to  several  operations, 
and  nineteen  months  after  the  accident,  tiie  bones  had  not  united.  The 
owners  were  held  to  be  liable  for  the  injury  resulting  from  the  captain's 
negligence.  In  the  case  of  Olsen  v.  The  Scotland,  42  Fed.  Rep.  925,  on.  a 
voyage  from  Antwerp  to  New  York,  a  sailor  dislocated  his  shoulder  about 
the  time  of  the  ship's  departure  from  Antwerp,  and  requested  the  captain  to 
put  him  ashore  at  Flushing  or  the  Downs.  The  captain  refused  to  do  so,  and 
on  the  vessel's  arrival  at  New  York,  resection  became  necessary,  to  the  per- 
manent injury  of  the  seaman.  The  owners  were  held  liable  in  damages  for 
the  injury  resulting  from  the  captain's  negligence.  In  Baxter  v.  Doe,  142 
Mass.  558,  the  owners  were  held  liable  in  damages  for  the  sickness  of  a  sea- 
man, resulting  from  the  neglect  of  the  master  to  furnish  proper  food  and  anti- 
scorbutics; and  it  was  held  that  the  English  statute  requiring  an  owner 
liable  for  such  sickness  to  pay  three  mouths'  wages  to  the  party  injured  doe» 
not  limit  the  liability  to  that  amount. 

The  hospital  service  of  the  United  States  is  not  intended  to  supersede  the 
maritime  law  requiring  a  vessel  to  take  care  of  a  sick  or  injured  seaman,  but 
is  simply  auxiliary  to  it:  HoU  v.  Cumminrjs,  102  Pa.  St.  212;  48  Am.  Rep. 
199;  TIi£  Chandos,  6  Saw.  544.  Such  a  provision  is,  in  many  cases,  entirely 
inadequate,  and  it  would  be  unjust  to  require  the  seaman  to  accept  it  in  liea 
of  the  provision  made  for  him  by  the  maritime  law. 

Owner's  Liabilitt  for  Wrongfcl  Discharge  of  Seaman  by  Master. 
—  The  owner  of  a  vessel  is  responsible  for  the  wrongful  discharge,  by  th» 
master,  of  a  seaman  before  the  expiration  of  his  term  of  service,  or  for  leaving 
him  in  a  foreign  port  during  the  voyage  for  which  he  has  shipped,  and  the 
measure  of  the  damages  of  the  seaman  thus  wrongfully  discharged  or  left  i» 
an  indemnity  for  all  that  he  has  lost  and  suffered:  Curtis  on  Merchant  Sea- 
men, 197;  Hunt  v.  Colbum,  1  Sprague,  215;  Orne  v.  Townsend,  4  Mason,  541; 
Atkyn»  ▼.  Burrows,  I  Pet.  Adm.  245;  Croucher  v.  Oakman,  3  Allen,  1S5. 
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Ltabilitt  of  Owner  fob  Unnecessary  Exposure  ow  Ssahan  to  Danger. 
—  Ship-ovraen  are  bound  to  provide  seamen  with  reasonable  secnrity  against 
dangers  to  life  and  limb,  and  to  supply  them  with  reasonably  safe  appliances 
for  the  performance  of  their  work  on  board  ship;  and  if  a  seaman  is  injured 
through  the  failure  of  the  officers  of  the  ship  to  discharge  this  duty,  the  own- 
ers will  be  liable  in  damages  for  the  injury:  Myers  v.  The  Lizzie  Hopkins,  1 
Woofls.  170;  Brown  v.  TVie  D.  S.  Cage,  1  Woods,  401;  The  A.  Heaton,  43 
Fed.  Rep.  592;  Clowes  v.  The  Frank  and  Willie,  45  Fed.  Rep.  494.  But  a 
seaman  cannot  recover  for  injuries  resulting  from  his  own  carelessness  in 
executing  a  proper  order  given  by  the  master:  The  Montauk,  17  Fed.  Rep. 
96;  The  Ghandos,  6  Saw.  544.  A  servant  who  is  ordered  by  a  master  to  per- 
form on  land  a  dangerous  service  may  refuse  to  expose  himself  to  the  peril, 
and  qait  the  service.  But  a  seaman,  when  on  the  high  seas,  is  bound  to  obey 
the  master's  commands  or  suffer  punishment  for  his  refusal.  If,  therefore,  a 
seaman  is  ordered  by  the  captain  to  do  work  which  he  knows  to  be  danger- 
ous, or  to  do  work  in  a  manner  and  by  means  which  he  regards  as  nnneces- 
sarilj'  perilous,  but  nevertheless  does  it  under  protest,  exercising  due  care  to 
avoid  injury,  he  will  not  be  precluded  from  recovering  from  the  owners  for 
injuries  received  by  him,  because  he  did  not  then  and  there  refuse  to  obey 
the  master's  orders,  and  undertake  to  withdraw  from  the  service:  Thompson 
V.  Hermann,  47  Wis.  602;  32  Am.  Rep.  784;  Clotoes  ▼.  The  Frank  and  WilUe, 
45  Fed.  Rep.  494. 

Liability  of  Owners  for  Unreasonable  Croeltt  and  Severity  of 
Officers  to  Seamen.  —  Ship-owners  are  bound  by  the  maritime  law  to  see 
tliat  the  seamen  employed  upon  their  ships  have  proper  treatment,  and  that 
they  shall  be  protected  on  the  high  seas  from  unnecessary  violence  or  undue 
harshness  and  severity:  1  Parsons  on  Maritime  Law;  Curtis  on  Merchant 
Seamen,  26;  Abbott  on  Shipping,  174;  1  Kay  on  Shipmasters  and  Seamen, 
574.  And  while  a  seaman  who  leaves  his  ship  without  sufficient  cause  be- 
fore the  expiration  of  his  term  of  service  is  treated  as  a  deserter,  and  may 
be  arrested  as  such  and  compelled  to  return  and  complete  his  engagements, 
yet  a  sailor  who,  to  escape  from  great  and  unreasonable  cruelty  and  severity 
of  the  officers  of  the  ship,  leaves  her,  is  not  guilty  of  desertion,  and  may 
recover  his  wages  from  the  owners:  Limland  v.  Stephens,  3  Esp.  269;  Edward 
V.  Trevellick,  4  El.  &  B.  69;  Rice  v.  Th^.  Polly  and  KiUy,  2  Pet.  Adm.  420; 
Relf^.  The  Maria,  1  Pet.  Adm.  186;  Magee  v.  T/ie  Moss,  Gilp.  217;  Steele  v.* 
Tliacher,  1  Ware,  9\;  The  America,  Blatchf.  &  H.  185;  McKinnon  v.  The 
Reed  Case,  39  Fed.  Rep.  629.  The  fact  that  a  seaman  is  incompetent  to 
perform  the  duties  of  the  position  for  which  he  has  shipped,  or  that  he  does 
not  do  his  work  satisfactorily,  is  no  justification  for  the  infliction  of  punish- 
ment upon  him  by  the  officers  of  the  ship:  Payne  v.  Allen,  1  Sprague,  304; 
Riley  V.  Allen,  23  Fed.  Rep.  46. 

Liability  op  Ship-owners  for  Acts  of  Officer  within  Scope  of  his 
Authority.  —  It  is  a  general  principle  of  the  law  of  master  and  servant  that 
a  master  is  liable  for  the  wrongful  act  of  the  servant  when  the  latter  is  at 
the  t  me  engaged  in  doing  his  master's  business,  and  is  acting  within  the 
general  scope  of  his  authority:  Wood  on  Master  and  Servant,  sec.  285;  Rounds 
V.  Delaioare  etc  R.  R.  Co.,  64  N.  Y.  129;  21  Am.  Rep.  597;  Cohen  v.  Di-y 
Dock  etc.  R.  R.  Co.,  69  N.  Y.  170;  Mott  v.  Consumers'  Ice  Co.,  73  N.  Y.  543. 
This  rule  is  applicable  as  between  the  owners  and  officers  of  a  vessel.  The 
owners  of  a  vessel  are  liable  for  injuries  to  the  seamen  caused  by  the  negli- 
gence or  unskillfnlness  of  the  master,  provided  the  act  be  done  within  the 
scope  of  his  authority  as  such:  Thompson  v.  Hermann,  47  Wis.  602;  32  Am. 
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Rep.  784.  And  ia  the  case  of  The  General  Rucher,  35  Fed.  Eep.  152,  where 
the  mate  of  the  vessel,  while  engaged  with  a  seaman  in  unloading  her,  struck 
and  injured  him,  his  ohject  in  striking  him  heing  to  enforce  obedience  to  his 
orders  or  to  drive  him  to  more  eflScieut  work,  it  was  held  that  the  owner  was 
liable  for  the  injury,  in  personam,  in  admiralty.  So  in  Shervx)od  v.  Hall,  3 
Sum.  127,  a  master  who  shipped  a  minor,  who  had  run  away  from  another 
vessel,  under  circumstances  amounting  to  notice  that  the  shipment  was  un- 
authorized by  and  against  the  will  of  the  father,  was  held  guilty  of  a  tort 
for  which  the  ship-owners  were  responsible.  But  to  render  a  ship-owner 
liable  for  an  assault  by  the  captain  upon  a  seaman,  it  must  appear  that  iu 
the  infliction  of  the  injury  the  captain  was  acting  within  the  scope  of  his 
duty,  and  in  the  exercise  of  his  control  over  the  seaman.  If  the  master  of 
a  ship  assaults  the  seaman  for  an  act  of  disobedience  after  the  act  has 
been  done  and  the  emergency  has  passed,  be  is  not  acting  in  the  line  of 
his  duty,  and  the  owner  is  not  liable  to  the  seaman  for  the  injury  thus 
inflicted  upon  him:  Spencer  v.  Kelley,  32  Fed.  Rep,  838.  In  Dyer  v.  Rieley, 
28  La.  Ann.  6,  the  mate  of  a  steamboat,  while  standing  on  the  boiler-deck 
at  night,  saw  a  roustabout  on  the  deck,  near  barrels  from  which  some  whisky 
had  been  previously  stolen,  and  threw  a  pine-knot,  which  struck  the  rousta- 
bout, putting  out  one  of  his  eyes,  and  it  was  held  that  the  owners  were  not 
liable  for  the  injury,  because  the  mate,  at  the  time  he  committed  the  offense, 
was  not  acting  within  the  scope  of  his  employment.  It  was  no  part  of  his 
duty  to  act  as  watchman,  another  person  being  on  the  deck  acting  in  that 
capacity  at  the  time.  And  in  the  case  of  The  Hibernia,  1  Sprague,  78,  it  was 
held  that  if  the  master  of  a  ship  wrongfully  detains  the  clothing  of  a  seaman, 
the  owners  are  not  liable  therefor  unless  they  have  ratified  the  act  of  the 
master,  or  npon  demand  have  refused  to  deliver  it  up. 

Liability  of  Owners  for  Acra  of  Fellow-servants. — The  questiot. 
whether  and  when  the  ofiBcers  of  a  ship  are  fellow-servants  of  the  seamen  is 
one  upon  which  there  is  contrariety  of  judicial  opinion.  One  line  of  author- 
ities hold  that  the  captain  of  a  merchant  ship  is  not  a  fellow-servant  of  the 
sailors,  but  is  the  agent  or  representative  of  the  owners  of  the  ves-el  during 
the  voyage,  who  are  responsible  to  the  seamen  for  injuries  resulting  from 
his  negligence:  Ramsay  v.  Quinn,  Ir.  R.  8  Com.  L.  322.  The  same  rule  ia 
applied  in  a  case  where  a  sailor  is  injured  by  the  negligence  of  a  mate  work- 
ing with  him  in  the  unloading  of  the  vessel:  Cloioes  v.  T/ie  Frank  and  Willie, 
45  Fed.  Rep.  494;  Daub  v.  Northern  Pac.  R'y  Co.,  18  Fed.  Rep.  625.  And 
it  has  been  applied  as  between  a  pilot  and  a  deck-hand:  The  Titan,  23  Fed. 
Rep.  413.  In  Scarff  v.  Metcalf,  107  N.  Y.  211,  1  Am.  St.  Rep.  807.  it  was 
held  that  in  respect  to  the  owner's  duty  to  the  seamen,  which  the  master 
performs  in  their  behalf  and  as  their  representative,  the  master  and  the  mate 
are  not  fellow-servants.  Some  of  the  American  cases  cited  above  no  doubt 
followed  the  decision  of  the  supreme  court  of  the  United  States  iu  Chlcayo 
etc.  R'y  Co.  v.  Ross,  112  U.  S.  377.  In  that  case,  it  was  decided  that  the 
conductor  on  a  railway  train,  having  the  right  to  command  its  movements 
and  control  the  persons  employed  upon  it,  is  not  a  fellow-servant  of  the  en- 
gineer. Since  the  decision  in  that  case,  a  disposition  has  arisen  in  some  of 
the  courts  of  this  country,  especially  the  federal  courts,  to  apply  its  princi- 
ple in  the  determination  of  questions  relating  to  the  liability  of  owners  of 
vessels  for  the  acts  of  the  officers.  The  decision  in  the  Ross  case  is,  how- 
ever, expressly  disapproved  in  Loughlin  v.  State,  105  N.  Y.  159.  The  case 
of  Ramsay  v.  Quinn,  Ir.  R.  8  Com.  L.  322.  was  also  disapproved  by  the  Eng- 
lish court,  in  Hedley  v.  Pinkney  etc  8.  S.  Co.,  L.  R.  1  Q.  B.  (1892)  58.     The 
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establiahed  doctrine  of  the  later  English  cases  and  of  the  late  New  York 
cases  in  this  country  seems  to  be,  that  the  officers  and  the  crew  of  a  vessel 
are  to  be  regarded  as  fellow-servants  engaged  in  a  common  employment,  and 
that  it  makes  no  difference  that  the  latter  are  inferior  to  the  former,  and  are 
bound  to  obey  them;  and  that  the  owners  are,  therefore,  not  liable  to  the 
seamen  for  injuries  received  through  the  negligence  or  misconduct  of  the 
officers:  Wilson  v.  Merry,  L.  R.  1  Sc.  &  Div,  App.  326;  Hotoella  v.  Lansdore 
Steel  Co.,  L.  R.  10  Q.  B.  62;  Loughlin  v.  State,  105  N.  Y.  159;  Criiipm  v,  Bab- 
biU,  81  N.  Y.  516;  37  Am.  Rep.  521;  Hofnagle  v.  New  York  etc.  B.  R.  Co., 
608.     See  also  Mathewa  r.  Case,  61  Wis.  491;  50  Am.  Rep.  151. 


Ten  Eyck  v.  Witbeck. 

[135  Nbw  Yoek,  40.] 

Consideration  Merely  Nominal  does  not  Constitptk  Grantee  Phr- 
CHA3ER  FOB  Value.  —  A  grantee  of  valuable  property  for  a  merely 
nominal  money  consideration  actually  paid,  but  where  all  the  circnm* 
stances  attending  the  transaction  are  indicative  of  a  gift,  is  not  a  pur* 
chaser  for  a  valuable  consideration  within  the  meaning  of  the  recording 
act,  and  his  deed,  although  recorded,  conveys  no  title  as  against  a  prior 
unrecorded  deed  of  the  same  property.  To  constitutfe  a  grantee  a  pur- 
chaser for  value,  the  consideration  of  the  grant  must  be  not  only  good, 
but  valuable,  in  the  sense  that  a  fair  equivalent  is  given  for  the  property 
granted.  Where,  therefore,  the  owner  of  a  farm  worth  twenty  thou- 
sand dollars  conveys  it  to  his  wife,  and  six  years  after,  and  before  the 
former  deed  is  recorded,  conveys  it  to  his  daughter  by  a  deed  reciting  a 
consideration  of  ten  dollars  and  the  annual  payment  to  the  grantor,  dur- 
ing his  lifetime,  of  the  entire  net  proceeds  of  the  farm,  and  of  one  third 
of  such  proceeds  to  his  wife  during  her  lifetime  if  she  survived  him,  and 
of  one  third  thereof  to  another  daughter  for  the  same  period,  and  of  one 
half  of  such  proceeds  to  her  after  the  death  of  both  parents,  giving  to  the 
grantee  power  to  sell  the  property  after  her  mother's  death,  the  use  of 
one  half  of  the  proceeds  to  be  given  to  her  sister  during  her  life,  the 
grantee  under  the  second  deed  is  not  a  subsequent  purchaser  for  value 
within  the  meaning  of  the  statute,  and  her  deed,  though  first  recorded, 
is  no  bar  to  an  action  of  ejectment  brought  against  her  by  the  successors 
in  interest  of  the  grantee  under  the  first  deed. 

Ejectment.     The  opinion  states  the  case, 

Nathaniel  C.  Moak  and  J.  H.  Clute,  for  the  appellants. 

Matthew  Hale,  for  the  respondents. 

Maynard,  J.  The  single  question  presented  by  this  appeal 
relates  to  the  rights  of  the  parties  under  the  recording  act. 
The  property  in  controversy  is  a  farm  in  the  town  of  Coey- 
mans,  concededly  worth  twenty  thousand  dollars.  Peter  W. 
Ten  Eyck  is  the  common  source  of  title.     The  plaintiffs  claim 
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under  a  deed  prior  in  date;  the  defendant  Catherine  Witbeck 
under  a  deed  prior  in  regis-try.  The  plaintiffs'  conveyance  is 
declared  by  statute  to  be  void  as  against  the  defendant,  pro- 
viding she  was  a  purchaser  in  good  faith  and  for  a  valuable 
consideration.  In  the  sense  that  she  had  no  notice  of  the  ex- 
istence of  the  prior  deed,  the  bona  fides  of  her  purchase  is  not 
disputed.  The  issue  is  therefore  narrowed  to  the  question 
whether  she  was  a  purchaser  for  a  valuable  consideration. 
The  deed  was  executed  July  7,  1887.  The  grantor  was  her 
father,  and  it  recited  a  consideration  of  ten  dollars,  and  the 
annual  payment  to  the  father,  during  his  lifetime,  of  the  en- 
tire net  proceeds  of  the  farm,  and  of  one  third  of  such  pro- 
ceeds to  his  wife  during  her  lifetime  if  she  survived  him,  and 
of  one  third  thereof  to  another  daughter  for  the  same  period, 
and  of  one  half  of  such  proceeds  to  her  after  the  death  of  both 
parents.  The  grantee  was  given  power  to  sell  the  property 
after  the  mother's  death,  and  if  sold,  the  use  of  one  half  of  the 
proceeds  of  sale  should  be  paid  to  the  sister  during  her  life, 
but  the  principal  should  be  managed  and  controlled  by  the 
defendant.  It  was  proved  that  ten  dollars  in  money  was  ac- 
tually paid  by  her  to  her  father  at  the  time  of  the  execution  of 
the  deed.  Peter  Ten  Eyck's  family  then  consisted  of  his  wife 
and  two  daughters,  who  lived  with  him  upon  the  farm,  except 
the  defendant,  Mrs.  Witbeck,  who  lived  with  her  husband 
upon  another  farm  in  the  same  town.  Immediate  possession 
was  not  taken  by  her  under  her  deed,  but  her  father,  with  the 
rest  of  the  family,  continued  to  reside  upon  the  farm,  and,  by 
himself  and  tenants,  to  manage  and  control  it  until  his  death, 
in  1883,  after  which  it  was  in  the  same  manner  occupied  by 
the  mother  and  unmarried  daughter  until  the  death  of  the 
mother  in  1885.  In  September,  1871,  Ten  Eyck,  through  an 
intermediate  grantee,  conveyed  this  property  to  his  wife,  who, 
in  January,  1883,  conveyed  it  to  the  plaintiffs.  The  defend- 
ant's deed  was  recorded  December  5,  1879,  but  Mrs.  Ten 
Eyck's  deed,  under  which  the  plaintiffs  claim,  was  not  re- 
corded until  February  21,  1883. 

After  Mrs.  Ten  Eyck's  death  the  defendant  took  possession, 
and  the  plaintiffs  brought  this  action  in  ejectment.  The  de- 
fendant challenged  the  validity  of  the  plaintiffs'  title,  upon 
the  ground  of  the  mental  incompetency  of  Mr.  Ten  Eyck,  and 
the  undue  influence  of  his  wife  over  him  when  the  deed  to  her 
was  executed,  and  of  its  alleged  non-delivery,  as  well  as  the 
non-delivery  of  the  deed  from  Mrs.  Ten  Eyck  to  the  plaintiffs, 
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and  upon  the  further  ground  that  Mrs.  Ten  Eyck's  deed  was 
void  as  to  defendant,  under  the  recording  act. 

The  trial  court  held  that  the  defendant  was  not  a  purchaser 
for  a  valuable  consideration,  and  was  not,  therefore,  within 
the  protection  of  the  statute,  but  submitted  to  the  jury  the 
question  whether  the  deeds  under  which  plaintifiFs  claimed 
had  ever  been  delivered,  and  whether  Peter  W.  Ten  Eyck 
was  of  sound  mind  and  free  from  undue  influence  when  he 
executed  the  conveyance  to  his  wife.  The  verdict  was  for  the 
defendant,  and  the  general  term  intimate  very  plainly  that, 
in  their  opinion,  it  was  not  supported  by  the  evidence,  and 
that  they  would  have  set  it  aside  were  it  not  for  the  decision 
of  the  general  term  in  the  fifth  department  in  the  case  of 
Hendy  v.  Smith,  49  Hun,  510,  which  holds  that  a  grantee  for 
a  consideration  of  one  dollar  paid  is  a  puj-chaser  for  a  valu- 
able consideration,  as  the  terms  are  used  in  the  recording  act. 
They  felt  constrained  to  regard  this  authority  as  controlling, 
and  to  hold,  as  matter  of  law,  that  the  defendant  had  a  supe- 
rior title  because  of  the  prior  record  of  her  deed,  and  that  the 
verdict  and  judgment  were  therefore  right.  The  order  of 
affirmance  states  that  but  for  the  recording  act  the  judgment 
appealed  from  would  have  been  reversed. 

From  the  relationship  of  the  parties,  the  recitals  in  the  de- 
fendant's deed,  and  the  circumstances  attending  its  execution, 
as  disclosed  by  the  evidence,  it  is,  we  think,  apparent  that 
she  cannot  be  regarded  as  a  purchaser  for  a  valuable  consid- 
eration, so  as  to  avoid  the  effect  of  the  plaintiffs'  prior  con- 
veyance. While  every  legal  mode  of  acquisition  of  real 
property,  except  by  descent,  is  denominated  in  law  a  pur- 
chase, and  the  person  who  thus  acquires  it  is  a  purchaser,  it 
is  evident  that  the  word  is  used  in  this  statute  in  a  much 
more  limited  sense.  It  is  there  applied  only  to  such  grants 
of  real  estate  as  are  obtained  for  money,  or  some  other  valu- 
able consideration.  It  denotes  a  buyer  of  property,  and  has 
reference  to  one  of  the  actors  in  a  transaction  of  bargain  and 
sale,  which  is  presumably  controlled  by  commercial  consider- 
ations. 

We  think  it  would  be  a  perversion  of  language  to  say  that 
a  father  who  had  conveyed  to  a  daughter  property  of  the 
value  of  twenty  thousand  dollars  for  no  greater  sum  than  ten 
dollars  paid  had  sold  the  property  to  his  child,  or  that  she 
bought  it  of  him.  The  transfer  would  be  recognized  by  the 
popular  as  well  as  the  judicial  mind  as  possessing  all  the 
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essential  qualities  of  a  gift.  It  has  been  frequently  so  held. 
In  Hayes  v.  Kershow,  1  Sand.  Ch.  ^^65,  the  consideration  recited 
in  the  deed  was  one  dollar  paid,  and  love  and  affection,  and 
the  vice-chancellor  said  that  this  nominal  sum  was  not  such 
a  valuable  consideration  as  would  support  a  bargain  and  sale. 

In  Duvoll  V.  Wilson,  9  Barb.  487,  the  conveyance  was  to  the 
grandcliildren  of  the  grantor,  and  recited  a  consideration  of 
five  dollars  paid;  and  it  was  held  that  it  was  not  sufficient  to 
fiupport  a  covenant  to  stand  seised. 

In  Morris  v.  Ward,  36  N.  Y.  587,  the  conveyance  was  to  a 
granddaughter,  and  recited  a  consideration  of  one  dollar  paid, 
and  natural  love  and  affection,  and  this  court  held  that  it 
was  an  advancement,  and  not  a  sale,  and  that  the  grantee 
took  as  donee,  and  not  as  purchaser,  and  that  it  was  compe- 
tent, when  the  whole  instrument  sliows  the  money  consider- 
ation to  have  been  intended  as  nominal  merely,  to  give  effect 
to  such  proof  and  to  the  intention  which  it  indicates. 

It  is  true  that  in  these  cases  it  was  assumed  or  conceded 
that  the  nominal  money  consideration  expressed  had  not  been 
actually  paid;  but  we  do  not  understand  that  any  emphasis 
was  placed  upon  that  fact.  Tlie  decision  in  each  case  seems 
to  have  been  put  upon  the  ground  that  the  nominal  was  not 
the  real  consideration. 

In  the  case  before  us  every  feature  of  the  transaction  is  in- 
dicative of  a  gift.  The  grantor  was  eighty-two  years  of  age, 
and  the  grantee  was  his  eldest  daughter.  He  was  evidently 
conscious  that  the  end  of  his  life  was  near,  and  desired  to 
make  some  final  disposition  of  his  real  property  for  the  benefit 
of  his  family,  through  the  medium  of  this  daughter,  in  whom, 
for  the  time  being,  he  seems  to  have  had  especial  confidence. 
If  in  the  full  possession  of  his  mental  faculties,  he  must  have 
known  that  he  had  previously  conveyed  the  property  to  his 
■wife.  Apparently  there  was  a  struggle  between  the  different 
members  of  his  household  for  the  possession  and  control  of 
the  farm,  which  destroyed  that  quietude  and  repose  so  grate- 
ful to  old  age.  He  may  have  thought  that  in  this  way  he 
could  appease  both  factions,  trusting  that  each  might  remain 
in  ignorance  of  the  status  of  the  other  until  he  died,  when  the 
result  of  the  complications  which  he  had  created  would  be  a 
matter  of  indifference  to  him.  But  we  need  not  speculate  as 
to  his  motives.  We  must  deal  with  the  fact  of  the  execution 
of  the  later  deed  as  we  find  it  on  the  record,  and  the  extent 
and  quality  of  its  consideration  as  shown  by  the  proofs.     It  is 
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plain  that  the  real  consideration  which  the  grantor  had  ia 
mind  when  he  made  the  conveyance  was  not  the  receipt  of  an 
insignificant  sum  of  money,  but  the  provision  which  he  was 
thereby  making  for  the  benefit  of  the  different  persons  who 
composed  his  family,  and  all  of  whom  had  just  claims  upon 
his  bounty.  By  its  terms  no  one  in  fact  would  enjoy  the  use 
of  the  property  until  after  his  death,  for  he  reserved  to  him- 
self the  entire  net  rents  and  profits  during  his  lifetime.  Tlie 
instrument  was  theitjfore  most  emphatically  of  the  character 
and  intended  to  take  the  place  of  the  usual  testamentary  dis- 
tribution of  a  decedent's  property. 

So  far  as  the  cases  of  Webster  v.  Van  Steenburgh,  46  Barb. 
211,  and  Hendy  v.  Smith,  49  Hun,  510,  hold  a  contrary  doc- 
trine, they  do  not  have  our  approval. 

On  the  other  hand,  the  cases  of  FuUenwider  v.  Roberts,  4 
Dev.  &  B.  278,  Worthy  v.  Caddell,  76  N.  C.  82,  Upton  v.  Bas- 
set, Cro.  Eliz.  445,  Doe  v.  Routledge,  Cowp.  705,  and  Metcalfe 
V.  Pulvertoft,  1  Ves.  &  B.  183,  so  far  as  they  hold  that  a  purely 
nominal  consideration  is  insufficient  to  protect  the  subse- 
quent purchaser,  are  in  harmony  with  the  views  we  have  ex- 
pressed. 

We  deem  it  unnecessary  to  undertake  to  determine  here 
what  degree  of  adequacy  of  price  is  required  to  uphold  a  sub- 
sequent deed  first  recorded.  Upon  this  branch  of  the  case  we 
have  no  occasion  to  go,  further  than  to  hold  that  a  small  sum, 
inserted  and  paid  perhaps  because  of  a  popular  belief  that 
some  slight  money  consideration  is  necessary  to  render  the 
deed  valid,  will  not  of  itself  satisfy  the  terms  of  the  statute, 
where  it  appears  upon  the  face  of  the  conveyance,  or  by  other 
competent  evidence,  that  it  was  not  the  actual  consideration. 
Where  the  subsequent  conveyance  is  a  mortgage,  and  only 
part  of  the  consideration  paid,  there  can  be  but  little  difficulty 
in  properly  adjusting  the  equities  of  the  parties,  for  the  mort- 
gagee can  then  be  considered  as  a  bona  fide  purchaser,  pro 
tanto,  and  the  mortgage  enforced  to  the  extent  to  which  he 
has  parted  with  value  upon  the  faith  of  it:  Merritt  v.  North' 
em  R.  R.  Co.,  12  Barb.  605;  Pickett  v.  Barron,  29  Barb.  505; 
Williams  v.  Smith,  2  Hill,  301;  Stalker  v.  McDonald,  6  Hill, 
96;  40  Am.  Dec.  389;  Peabody  v.  Fenton,  8  Barb.  Ch.  451. 

But  in  case  of  a  deed  having  a  mixed  consideration,  —  that 
is,  partly  valuable  and  partly  good, — such  a  rule  would  be  dif- 
ficult of  application,  if  not  impracticable,  and  no  case  has  been 
cited  where  the  question  has  arisen  in  that  form.     There  is 
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an  obiter  remark  by  Judge  Hand,  in  Merritt  v.  Northern  R.  R. 
Co.,  12  Barb.  605,  that  such  a  grantee  may  be  considered  a 
purchaser  for  value  as  to  the  entire  title.  The  point,  however, 
is  not  involved  in  a  case  like  the  present,  wbere  the  money 
consideration  is  purely  nominal,  or  infinitesimal  in  amount 
when  compared  with  the  value  of  the  property  granted,  and  is 
shown  not  to  have  been  the  real  inducement  of  the  grant. 

It  is  proper  to  observe  here  that  the  good  faith  of  a  purchaser 
may  be  seriously  impaired,  if  not  destroyed,  by  the  inadequacy 
of  the  price  at  which  the  property  is  offered  by  a  person  claim- 
ing to  be  its  owner.  If  the  sum  which  the  seller  is  willing  to 
take  is  grossly  disproportionate  to  the  value  of  the  thing  which 
is  the  subject  of  the  negotiation,  it  is  strong  proof  of  a  defective 
title,  and  sufficient  to  put  a  prudent  man  upon  inquiry,  and  if 
the  buyer  neglects  to  diligently  prosecute  such  inquiry,  he 
may  not  be  awarded  the  standing  of  a  bona  fide  purchaser. 

It  may  be  said  that  this  rule  would  not  hold  good  where  the 
relation  of  parent  and  child  exists,  because  of  the  natural  and 
laudable  desire  of  the  former  to  share  his  worldly  possessions 
with  the  latter,  which  is  merely  equivalent  to  saying  that  the 
actual  consideration  in  such  cases  is  not  a  pecuniary  one. 

It  is  strenuously  urged  by  counsel  that  the  considerations 
expressed  in  defendant's  deed,  other  than  money,  are  sufficient 
to  invest  her  with  the  title  of  a  purchaser  for  value.  It  is  not 
important  to  determine  how  these  provisions  should  be  con- 
strued, —  whether  as  reservations  out  of  the  property  granted, 
or  as  creating  a  trust  for  the  benefit  of  the  grantor  and  others, 
or  as  implied  covenants  on  the  part  of  the  grantee  to  annually 
account  for  the  net  income  of  the  property  in  the  manner  spe- 
cified. Unquestionably,  as  between  the  parties,  the  defendant, 
by  the  acceptance  of  the  deed,  became  bound  to  observe  its 
conditions,  and  to  render  to  the  beneficiaries  named  their  re- 
spective shares  of  the  net  rents  and  profits  of  the  farm.  But 
this  was  simply  an  obligation  to  account  for  the  u^e  of  the 
property,  which  was  the  subject  of  the  grant;  and  while  it 
might  be  a  good  consideration  for  the  conveyance,  it  was  in 
no  respect  a  valuable  consideration,  as  that  term  has  been  ju- 
dicially defined.  If,  for  any  cause,  the  grant  itself  becomes 
nugatory,  the  covenant  ceases  to  be  operative.  In  order  to 
give  eflfect  to  the  promise,  effect  must  be  given  to  the  deed, 
and  if  the  defendant  is  deprived  of  the  land,  she  is  relieved 
from  the  obligation  which  she  assumed  on  the  faith  of  the 
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grant:  Dunning  v.  Leavitt,  85  N.  Y.  30;  39  Am,  Rep.  617;  Rice 
V.  Goddard,  14  Pick.  293. 

There  is  a  wide  distinction  between  a  good  and  a  valuable 
consideration,  when  the  latter  terra  is  used  in  the  statutes  de- 
fining the  rights  of  a  subsequent  purchaser.  Blood,  love,  and 
affection,  future  support,  a  precedent  indebtedness,  and  the 
like,  are,  either  of  them,  sufficient  as  a  consideration  between 
the  parties,  but  neither  is  potential  enough  to  override  the 
prior  equities  of  others  in  the  property  conveyed. 

The  phrase,  "a  purchaser  in  good  faith,  and  for  a  valuable 
consideration,"  is  not  peculiar  to  the  recording  act,  but  is  one 
of  frequent  occurrence  in  the  statutes.  It  can  be  found  in  the 
chapters  on  trusts  (4  Rev.  Stats.,  8th  ed.,  p.  2437,  sees.  51,  54); 
on  powers  (p.  2451,  sec.  132);  on  conveyances  (p.  2452,  sec. 
144);  and  on  frauds  (p.  2593,  sec.  5).  It  is  an  expression 
which  has  been  borrowed  from  the  language  of  courts  of 
equity,  and  should  be  interpreted  in  the  sense  in  which  it  is 
there  understood.  As  pointed  out  by  Chancellor  Walworth, 
in  Dickerson  v.  Tillinghast,  4  Paige.  215,  25  Am.  Dec.  528,  it 
has  a  curious  and  instructive  history  in  connection  with  its 
introduction  into  the  recording  act.  The  English  registry  law 
made  the  prior  unrecorded  deed  wholly  void  as  against  the  sub- 
sequent grantee,  without  reference  to  the  question  of  notice  or 
the  payment  of  value.  Immediately,  the  court  of  chancery, 
with  characteristic  diligence,  sought  to  relieve  the  earlier  gran- 
tee from  the  hardship  which  the  enforcement  of  the  letter  of 
the  law  might  inflict,  and  while  respecting  the  command  of 
the  statute,  which  made  his  deed  void  at  law,  it  invested  him 
with  an  equitable  title,  which  it  declared  should  prevail  over 
the  legal  title  of  the  subsequent  purchaser,  if  it  appeared  that 
he  had  notice  of  its  existence,  or  did  not  part  with  value  at  the 
time  of  the  purchase.  This  rule  of  judicial  construction  was 
incorporated  by  the  legislature  into  the  lex  scripta,  in  almost 
the  identical  words  in  which  it  had  been  phrased  by  courts  of 
equity.  A  valuable  consideration  has  been  defined  b}'' writers 
upon  equity  jurisprudence  as  something  "which  the  luw  es- 
teems as  an  equivalent  given  for  the  grant,  and  it  is  therefore 
founded  on  motives  of  justice":  1  Story's  Eq.  Jur.,  10th  ed., 
sec.  354.  If  the  subsequent  grantee  does  not  give  up  any  se- 
curity, or  divest  himself  of  any  right,  or  place  himself  in  a 
worse  situation  than  he  would  have  been  if  he  had  received 
notice  of  the  prior  equitable  title  or  lien,  previous  to  his  pur- 
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chase,  he  will  not  be  permitted  to  retain  the  legal  title,  to  the 
injury  of  the  prior  grantee. 

Or,  as  it  was  tersely  stated  by  Allen,  J.,  in  Weaver  v.  Bar- 
den,  49  N.  Y.  291,  a  purchaser  for  a  valuable  consideration  is 
a  purchaser  "for  value  paid."  This  limited  application  of 
the  term  is  entirely  consistent  with  the  scope  and  purpose  of 
the  recording  act,  which  was  declared  by  the  chancellor,  in 
Dickerson  v.  Tillinghast,  4  Paige,  215,  25  Am.  Dec.  528,  to  be 
the  protection  of  "  those  who  should  part  with  their  money, 
property,  securities,  or  other  valuable  rights,  upon  the  faith  of 
a  conveyance  or  mortgage  of  real  estate,  supposing  that  they 
were  getting  a  good  title  thereto,  or  a  legal  and  specific  lien 
thereon,  without  notice  or  having  any  reason  to  believe  that 
there  was  any  previous  mortgage  or  conveyance  which  could 
defeat  such  title  or  lien." 

If  the  rejection  of  the  later  conveyance  will  leave  the  gran- 
tee in  the  same  position,  with  respect  to  his  property  rights, 
as  he  occupied  before  its  execution  and  acceptance,  he  can- 
not be  peruiitted  to  aid,  however  innocently,  the  fraudulent 
grantor  in  his  effort  to  defeat  a  prior  conveyance  by  him  of 
the  same  lands.  Where  the  grantee  parts  with  nothing  of 
substantial  value,  he  must  be  satisfied  if  he  receives  nothing, 
because  his  grantor  had  nothing  which  he  could  honestly  con- 
vey. The  considerations,  other  than  money,  upon  which  the 
defendant  relies,  when  submitted  to  this  equitable  test,  fall 
far  short  of  satisfying  its  requirements.  If  her  deed  is  ad- 
judged void,  she  has  not  lost  or  sacrificed  anything  which  she 
possessed  when  it  was  executed,  nor  become  encumbered  with 
any  promise  or  obligation  which  will  result  in  a  future  loss 
or  sacrifice.  She  has  therefore  failed  to  establish  her  title 
as  a  purchaser  for  a  valuable  consideration. 

Whether  there  was  sufficient  evidence  to  go  to  the  jury  upon 
the  issue  of  fraud  and  undue  influence  in  the  execution  of  the 
deeds  under  which  the  plaintiffs  claim,  or  of  their  non-deliv- 
ery, we  cannot  now  consider.  The  general  term  has  not  yet 
passed  upon  that  question. 

The  order  appealed  from  should  be  reversed,  and  the  case 
remitted  to  the  general  term  for  a  review  upon  the  facts,  with, 
costs  to  abide  the  event  of  the  action. 


Deeds  —  Purchaser  fob  Valuable  Considekatiow.  —  A  purchaser  wha 
boys  in  ignorance  of  a  prior  unrecorded  deed  without  paying  the  purchase* 
money  in  full  ia  not  a  bona  jide  purchaser:  Evans  v.  Templeton,  69  Tex.  375; 
6  Am.  St.  Rep.  71.     The  inadequacy  of  consideration,  in  order  to  avoid  a 
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deed,  must  be  so  glaring  as  to  stamp  the  transaction  with  fraud  ana  shock 
the  common  sense  of  honesty:  Feigley  v,  Fe.igley,  7  Md.  537;  61  Am.  Dec. 
375,  and  note.  A  pecuniary  consideration,  however  small,  will  support  a 
deed  of  bargain  and  sale:  Bell  v.  Seammon,  15  N.  H.  .SSI;  41  Am.  Dec.  706. 
As  against  an  existing  creditor  whose  debt  was  reduced  to  judgment  before 
the  execution  of  the  conveyance,  the  burden  is  upon  the  grantee  to  prove 
that  the  consideration  was  valuable  and  sufficient:  Caldwell  v.  Pollack,  91 
Ala.  353.  See  also  extended  note  to  Hagerman  r.  Buchanan,  14  Am.  Sb. 
Rep.  739. 


Wilson  v.  City  of  Troy. 

[135  New  York,  96.) 

Municipal  Cokporation,  Liability  of,  for  Negligent  Acts  o»  its  Em« 
PLOTEES.  — In  an  action  to  recover  damages  resulting  from  the  negli- 
gence of  the  employees  of  a  department  of  a  city  government  in  leaving 
open  and  unguarded  an  excavation  in  one  of  its  streets,  made  by  them 
for  the  purpose  of  enabling  plumbers  to  connect  the  water-mains  owned 
by  the  city  with  a  private  residence,  with  whose  owner  the  plumbers 
contracted  to  make  such  connection,  where  such  employees  were  paid 
by  the  city,  but  the  amount  paid  to  them  was  afterwards  reiuuded  to 
the  city  by  the  plumbers,  the  work  liaving  been  done  under  the  direc- 
tion of  the  superintendent  of  the  water-works  of  the  city,  and  an  ordi- 
nance or  by-law  prohibiting  any  person  except  such  superintendent,  or 
■ome  person  employed  by  him,  or  the  board  of  water  commissioners, 
from  tapping  or  making  any  connection  with  the  mains,  unless  by  the 
permission  or  under  the  direction  of  the  superintendent,  the  question 
whether  the  plumbers  or  the  city  sustained  the  relation  of  master  to 
such  employees  is  one  of  fact  for  the  jury,  whose  fimling  a  anist  the 
city  is  conclusive  that  the  city  itself  caused  the  excavation  to  be  made 
and  left  it  unguarded. 

Notice  to  Municipal  Corporation  of  Defect  in  Street  not  Nkcf.ssary 
WHEN.  — In  an  action  brought  by  a  person  injured  by  the  neuiect  of  a 
city  to  properly  guard  a  place  in  its  street,  made  dangerous  by  its  own 
act,  it  is  not  necessary  to  prove  notice  to  it  of  the  defect. 

Ikterest  Allowable,  in  Discretion  of  Jury,  upon  Sum  Lost  through 
Defendant's  Negligence.  —  Where  the  value  of  property  is  (liininished 
by  an  injury  wrongfully  inflicted,  the  jury  may,  in  their  discretion, 
give  interest,  by  way  of  damages,  on  the  amount  by  which  the  value  is 
diminished,  from  the  time  of  the  injury. 

Action  to  recover  damages  for  injuries  to  a  liorse.     The 
opinion  Btates  the  facts. 

William  J.  Roche,  for  the  appellant. 

Charles  E.  Patterson^  for  the  respondent. 

O'Brien,  J.     The  record  in  this  case  presents  two  qnps+ions: 
1,  Whether  the  finding  of  the  jury  that  the  damage  wu.-^  tlie 
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result  of  the  defendant's  negligence  is  sustained  by  any  evi- 
dence; and  2.  Whether  interest  could  legally  be  allowed  by 
the  jury  in  estimating  the  amount  of  the  damages.  On  the 
night  o'  the  13th  of  November,  1879,  a  valuable  horse  be- 
long ng  to  one  Learned,  plaintiff's  assignor,  while  being 
driven  through  South  Street,  in  the'city  of  Troy,  fell  into  an 
open  ditch  or  unguarded  excavation  made  during  that  day, 
and  was  permanently  injured.  There  is  little,  if  any,  contro- 
versy with  respect  to  the  value  of  the  horse,  the  extent  of  the 
injury,  or  the  amount  of  damages.  The  night  was  dark,  and 
it  is  not  denied  that  there  was  evidence  for  the  jury  sufficient 
to  sustain  a  finding  of  negligence  on  the  part  of  some  one,  by 
reason  of  the  failure  to  protect  a  place  of  danger  in  a  public 
street  by  proper  guards  and  lights.  It  was  not  shown  that 
the  city  had  any  actual  notice  of  the  existence  of  the  excava- 
tion, if  made  by  private  parties  without  its  permission,  and  a 
sufficient  period  had  not  elapsed  between  the  time  of  opening 
it  and  the  accident  to  render  the  city  liable  on  the  ground  of 
implied  notice.  The  excavation  was  made  for  the  purpose  of 
conducting  the  water  from  the  principal  main  in  the  street, 
through  lateral  pipes,  into  a  private  house.  The  owner  of  the 
house  employed  a  firm  of  plumbers  to  do  the  work,  which  in- 
cluded the  digging  of  the  trench,  as  well  as  laying  and  con- 
necting the  lateral  pipes  with  the  main  in  the  street.  The 
firm  applied  to  the  superintendent  of  the  water-works  for  men 
to  open  the  trench  in  the  street,  and  that  officer  directed  la- 
borers in  the  employ  of  the  city  to  do  so.  The  opening  in  the 
street  was  made  by  them,  and  they  were  paid  for  the  work 
by  the  city,  the  plumbers  refunding  to  it  the  sum  so  paid. 
The  question  is,  whether  the  men  who  dug  the  ditch  were 
under  the  control  and  direction  of  the  defendant,  or  subject 
to  the  orders  of  the  plumbers  engaged  in  performing  a  piece 
of  work  for  the  owner  of  the  house.  The  system  of  water- 
works in  Troy  is  the  property  of  the  municipality,  and  is 
under  the  management  and  control  of  a  board  of  water  com- 
missioners, which  may  be  regarded  as  a  department  of  the 
city  government.  The  commissioners  are  by  law  required  to 
nominate,  and  the  common  council  of  the  city  to  appoint,  a 
superintendent  of  the  water-works,  who  is  the  executive  offi- 
cer in  that  department,  and  who,  in  this  case,  directed  the 
men  in  the  employ  and  pay  of  the  city  to  make  the  excava- 
tion in  the  street.  The  board  is  authorized  by  law  to  extend 
the  distributing-pipes  of  the  water-works  wherever  they  might 
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think  proper,  and  to  make  such  alterations  and  improvements 
in  the  works,  and  in  the  management  and  preservation  thereof, 
as  they  might  deem  necessary  and  expedient,  and  to  employ 
such  persons  and  assistants  as  they  might  require  to  execute 
any  of  these  purposes,  which  employees  were  to  be  paid  for 
their  services  from  the  city  treasury.  The  commissioners 
were  also  empowered  to  enact  such  by-laws,  regulations,  and 
ordinances  as  they  should  deem  necessary  for  the  protection 
of  hydrants  and  water-pipes,  and  the  preservation,  protection, 
and  management  of  the  water-works.  These  by-laws,  unless 
disapproved  by  a  vote  of  two  thirds  of  all  the  members  of  the 
common  council  of  the  city,  were  to  have  all  the  force  and 
effect  of  law. 

In  pursuance  of  the  power  thus  conferred  by  the  statute, 
the  board  of  water  commissioners  enacted  by-laws  and  ordi- 
nances on  the  subject,  which  were  in  force  at  the  time  the 
excavation  in  question  was  made.  They,  in  effect,  prohibited 
any  person,  except  the  superintendent  and  those  employed  by 
him  or  by  the  commissioners,  to  tap  or  make  any  connection 
with  the  main,  or  distributing-pipe,  or  to  permit  the  same  to 
be  done,  unless  by  the  permission  and  under  the  direction  of 
the  superintendent. 

The  learned  counsel  for  the  defendant  contends  that  this 
regulation  simply  forbids  the  act  of  connecting  the  lateral 
pipes  from  the  house  with  the  main,  and  did  not  prohibit 
private  persons  from  digging  the  necessary  trenches  and  un- 
covering the  main,  or  distributing- pipe,  and  hence  that  part 
of  the  work  was  done  by  the  contractors,  who  were  employed 
by  the  owner  of  the  house  to  make  the  connection,  and  not  by 
the  city.  But  a  private  individual  had  no  right  to  dig  in  the 
street  for  this  or  any  other  purpose  without  the  permission  of 
the  proper  municipal  authorities;  and  the  object  as  well  as 
the  language  of  the  ordinance  indicates  that  it  was  intended 
to  prevent  the  uncovering  of  the  main,  or  any  interference  with 
the  street  in  which  it  was  placed,  by  private  parties.  At  all 
events,  the  water  board  and  its  chief  executive  officer,  the 
superintendent,  in  the  discharge  of  the  duties  imposed  upon 
them  by  the  statute,  might  very  properly  give  to  it  that  con- 
struction and  act  accordingly.  To  hold  that  such  a  by-law 
did  not  embrace  within  its  object  and  purview  the  evils  that 
might  result  from  unguarded  and  unregulated  interference 
with  the  bed  of  the  street  by  private  parties,  in  order  to  reach 
the  main,  would  be  giving  to  it  a  construction  altogether  too 
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narrow.  The  evidence  tends  to  show  that  the  water  board 
gave  to  it  the  broader  and  more  comprehensive  meaning,  as 
it  was  the  custom  and  practice  for  years  before  the  accident 
in  question  to  make  application  to  the  superintendent  for  men 
to  do  the  digging,  and  they  were  always  furnished,  as  in  this 
Case.  As  between  the  owner  of  the  house  and  the  plumbers 
employed  by  her  to  introduce  the  water  into  her  house,  the 
digging  was  undoubtedly  a  part  of  the  contract  or  work  of  the 
latter.  If  no  main  had  been  placed  in  the  street  at  that  time, 
they  could  also  have  contracted  with  her  to  procure  its  ex- 
tension, but  that  part  of  the  work  would  be  subject  to  the 
action  and  regulations  of  the  water  board;  and  while  the  con- 
tractors might  be  obliged  to  pay  the  city  for  the  whole  or  some 
part  of  the  expense,  it  would  be  none  the  less  the  work  of  the 
city.  One  of  the  plumbers  testified  that  while  he  agreed  with 
the  owner  of  the  house  to  do  all  the  work,  yet  he  knew  thea 
that  it  was  the  practice  and  custom  to  apply  to  the  superin- 
tendent of  the  water-works  for  men  to  do  the  digging  and  to 
make  the  connection,  and  acted  upon  the  assumption  that  he 
had  no  right  to  do  it.  He  also  says  that  the  men  who  made 
the  excavation  were  not  employed  by  him,  but  by  the  city. 
We  think  that,  upon  the  proof,  it  could  not  be  held,  as  matter 
of  law,  that  the  men  who  dug  the  trench  and  left  it  unguarded 
ceased  for  the  time  being  to  be  the  servants  of  the  city  and  sub- 
ject to  the  directions  of  the  superintendent,  and  became,  while 
doing  this  job  of  work,  the  servants  of  the  party  employed  to 
put  in  the  lateral  pipes  into  the  house,  as  is  urged  by  the 
learned  counsel  for  the  defendant.  What  party  sustained  the 
relation  of  master  to  the  men  who  dug  the  trench,  and  had 
the  control  and  direction  of  them,  and  was  charged  with  the 
duty  of  directing  them  to  properly  guard  the  ditch,  whether 
the  plumbers,  on  the  one  hand,  or  the  city,  through  the  super- 
intendent of  the  water-works,  on  the  other,  was  the  important 
question  to  be  determined,  and  the  trial  court  submitted  it  to 
the  jury.  Under  all  the  circumstances,  the  question  became 
one  of  fact,  and  this  disposition  of  it  was  not  error:  Ward  v. 
Neio  England  Fibre  Co.,  154  Mass.  420. 

The  finding  of  the  jury  is  conclusive  upon  us,  and  imports 
that  the  city  itself,  through  one  of  its  officers  or  departments, 
caused  the  trench  to  be  dug,  and  left  it  unguarded,  resulting 
in  the  damage  complained  of.  In  such  a  case  the  negligent 
act  is  imputable  to  the  city,  and  the  doctrine  of  actual  or  im- 
plied notice  has  no  application,  or  at  least  is  unnecessary^ 
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where  one  injured  by  the  neglect  of  the  city  to  properly  guard 
a  place  made  dangerous  by  its  own  act  brings  the  action: 
Pettengill  v.  City  of  Yonkers,  116  N.  Y.  558;  15  Am.  St.  Rep. 
442;  Walsh  v.  Mayor  etc.,  107  N.  Y.  220;  Turner  v.  City  of 
Newburgh,  109  N.  Y.  301;  4  Am.  St.  Rep.  453;  Brusso  v.  City 
of  Buffalo,  90  N.  Y.  679;  Rimell  v.  Village  of  Canastnta,  98 
N.  Y.  496;  Nelson  v.  Village  of  Canisteo,  100  N.  Y.  89;  Ehrgott 
V.  Mayor  etc.,  96  N.  Y.  273;  48  Am.  Rep.  622;  Barnes  v.  Dis- 
trict of  Columbia,  91  U.  S.  540. 

The  amount  demanded  in  the  complaint  on  account  of  the 
injury  to  the  horse  was  three  thousand  dollars,  and  the  court 
instructed  the  jury  that  they  could  not,  in  awarding  damages, 
go  beyond  that  sum,  with  interest.  The  defendant's  counsel 
excepted  to  this,  in  so  far  as  it  authorized  interest,  and  re- 
quested the  court  to  charge  that  the  jury  could  not  allow  in- 
terest in  the  action.  The  court  declined  to  so  charge,  and  the 
defendant's  counsel  excepted.  The  jury  afterwards  crnie  into 
court  and  announced  that  they  had  found  a  verdict  for  the 
plaintiff  for  three  thousand  dollars  and  interest.  The  court 
then  said:  "You  must  compute  the  interest  if  you  give  in- 
terest; you  will  have  to  render  your  verdict  in  dollars  and 
cents."  This  direction  was  complied  with,  and  the  verdict  as 
entered  included  interest  from  the  date  of  the  injury,  which 
result  has  been  niodified  by  the  general  term,  by  striking  out 
the  interest  awarded  prior  to  the  date  of  the  presentation 
of  the  claim  to  the  city,  which  was  held  to  be  a  prerequisite 
to  the  maintenance  of  the  action.  The  fair  construction  of  the 
charge  is,  that  the  jury  could  include  in  the  damages  interest 
upon  the  sum  found  to  represent  the  diminished  value  of  the 
horse,  in  consequence  of  the  injury,  and  not  that  the  plaintiff 
was  entitled  to  interest  as  matter  of  right.  The  exception 
therefore  presents  the  question  whether,  in  an  action  to  re- 
cover damages  to  property  by  reason  of  negligence  on  the  part 
of  the  defendant,  it  is  within  the  power  of  the  jury,  in  the 
exercise  of  discretion,  to  include  in  their  award  of  damages 
interest  on  the  sum  found  to  represent  the  diminished  value 
of  the  property  in  consequence  of  the  injury  from  the  time 
that  the  cause  of  action  accrued.  When  interest  may  be  al- 
lowed as  part  of  the  damages  in  actions  of  this  character  is 
a  question  which,  in  the  present  state  of  the  law,  is  involved 
in  much  confusion  and  uncertainty,  and  in  regard  to  which 
the  decisions  of  the  courts  are  not  harmonious.  It  is  per- 
haps impossible  to  formulate  a  general  rule  embracing  every 
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possible  case.  The  tendency  of  courts  in  modern  times  has 
been  to  extend  the  right  to  recover  interest  on  demand  far  be- 
yond the  limits  within  which  that  right  was  originally  con- 
fined. What  seemed  to  be  the  demands  of  justice  did  not 
permit  the  principle  to  remain  stationary,  and  hence  it  has 
been  for  years  in  a  state  of  constant  evolution.  This,  in  some 
measure,  accounts  for  many  of  the  apparently  contradictory 
views  to  be  found  in  the  adjudged  cases.  There  are  certain 
fundamental  principles,  however,  established  by  the  decisions 
in  this  state,  which,  when  properly  applied,  will  aid  in  the 
solution  of  the  question.  There  is,  of  course,  a  manifest  dis- 
tinction, always  to  be  observed,  between  actions  sounding  in 
tort  and  actions  upon  contract.  In  the  latter  class  of  actions, 
there  is  not  much  difficulty  in  ascertaining  the  rule  as  to  in- 
terest until  we  come  to  unliquidated  demands.  The  rule  in 
such  cases  has  quite  recently  been  examined  in  this  court,  and 
principles  stated  that  will  furnish  a  guide  in  most  cases: 
White  V.  Miller,  78  N.  Y.  393;  34  Am.  Rep.  544. 

We  are  concerned  now  only  with  the  rule  applicable  in 
actions  of  tort.  The  right  to  interest,  as  a  part  of  the  dam- 
ages, in  actions  of  trover  and  trespass  de  bonis  asportati» 
was  given  first  in  England  by  statute  3  and  4  William  IV. 
The  recovery  was  not,  however,  allowed  by  that  statute  as 
matter  of  right,  but  in  the  discretion  of  the  jury.  The  earlier 
cases  in  this  state  followed  the  rule  thus  established  in 
England,  and  permitted  the  jury,  in  their  discretion,  to  allow 
interest  in  such  cases:  Beats  v.  Guernsey,  S  Johns.  446;  5  Am. 
Dec.  348;  Hyde  v.  Stone,  7  Wend.  354;  22  Am.  Dec.  582; 
Bissell  v.  Hopkins,  4  Cow.  53;  Rowley  v.  Gibbs,  14  Johns.  385. 

The  principle  that  the  right  to  interest  in  such  cases  was  in 
the  discretion  of  the  jury  was,  however,  gradually  abandoned, 
and  now  the  rule  is,  that  the  plaintiff  is  entitled  to  interest  on 
the  value  of  property  converted  or  lost  to  the  owner  by  a 
trespass  as  matter  of  law.  The  reason  given  for  the  rule  is, 
that  interest  is  as  necessary  a  part  of  a  complete  indemnity  to 
the  owner  of  the  property  as  the  value  itself,  and  in  fixing  the 
damages,  is  not  any  more  in  the  discretion  of  the  jury  than 
the  value:  Andrews  v.  Du'rant,  18  N.  Y.  496;  McCormick  v. 
Pennsylvania,  C.  R.  R.  Co.,  49  N.  Y.  315;  Buffalo  etc.  Co.  v.. 
Buffalo,  58  N.  Y.  639;  Parrott  v.  Knickerbocker  etc.  Ice  Co.,  46- 
N.  Y.  369.  It  is  difficult  to  perceive  any  sound  distinction 
between  a  case  where  the  defendant  converts  or  carries  away 
the  plaintiff's  horse,  and  a  case  where,  through  negligence  on 
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his  part,  the  horse  is  injured  so  as  to  be  valueless.  There  is 
no  reason  apparent  for  a  different  rule  of  damages  in  the  one 
case  than  in  the  other.  In  an  early  case  in  this  state,  the 
principle  was  recognized  that  interest  might  be  allowed,  by 
way  of  damages,  upon  the  sum  lost  by  the  plaintifiF  in  conse- 
quence of  defendant's  negligence:  Thomas  V.  Weed,  14:  Johns. 
255. 

We  think  the  rule  is  now  settled  in  this  state,  that  where 
the  value  of  property  is  diminished  by  an  injury  wrongfully 
inflicted,  the  jury  may,  in  their  discretion,  give  interest  on  the 
amount  by  which  the  value  is  diminished  from  the  time  of 
the  injury.  That  is  the  rule  laid  down  in  the  elementary 
books  and  sustained  by  the  adjudged  cases:  1  Sedgwick  on 
Damages,  8th  ed.,  sees.  317,  320;  Walrath  v.  Redfield,  18  N.  Y. 
457,  462;  Mairs  v.  Manhattan  R.  E.  Ass'n,  89  N.  Y.  498;  Dur- 
yee  v.  Mayor  etc.,  96  N.  Y.  477,  499;  Home  Ins.  Co.  v.  Pennsyl- 
vania R.  R.  Co.,  11  Hun,  182,  188;  Moore  v.  New  York  etc. 
R.  R.  Co.,  126  N.  Y.  671;  Pennsylvania  etc.  R.  R.  Co.  Ziemer, 
124  Pa.  St.  560. 

There  is  a  class  of  actions  sounding  in  tort  in  which  interest 
is  not  allowable  at  all,  such  as  assault  and  battery,  slander, 
libel,  seduction,  false  imprisonment,  etc.  There  is  another 
class  in  which  the  law  gives  interest  on  the  loss  as  part  of  the 
damages,  such  as  trover,  trespass,  replevin,  etc.  And  still  a 
third  class,  in  which  interest  cannot  be  recovered  as  of  right, 
but  may  be  allowed,  in  the  discretion  of  the  jury,  according 
to  the  circumstances  of  the  case.  This  action  belongs  to  the 
latter  class,  and,  as  we  have  construed  the  charge  as  a  direc- 
tion that  the  jury  might,  in  their  discretion,  allow  interest  on 
the  diminished  value  of  the  horse,  it  was  not  erroneous. 

Our  attention  has  been  called  to  the  case  of  Sayre  v.  State, 
123  N,  Y.  291,  and  it  is  urged,  upon  the  authority  of  that 
case,  that  interest  cannot  be  allowed  in  any  case  for  the 
recovery  of  unliquidated  damages  arising  from  negligence. 
We  think  that  the  case,  when  correctly  understood,  does  not 
sustain  the  contention,  but,  in  effect,  holds  the  contrary.  In 
that  case  a  party  appealed  from  the  decision  of  the  board  of 
claims  upon  an  award  in  his  own  favor,  and  the  only  question 
was,  whether,  upon  the  evidence  and  findings,  the  claimant 
had  been  allowed  all  the  damages  that  he  was  entitled  to,  and 
this  court  not  only  affirmed  his  right  to  all  the  damages  that 
the  board  had  awarded  him,  but  increased  the  award  from 
$3,000  to  $8,136.     The  claim  was  based  upon  the  negligent 
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act  of  the  state  in  overflowing  the  lands  of  the  claimant,  from 
which  the  damages  claimed  resulted.  The  board  of  claims 
allowed  no  interest,  nor  did  this  court.  In  adding  to  the 
award  a  sum  of  over  five  thousand  dollars,  this  court  acted,  in 
Bome  sense,  as  a  court  of  original  jurisdiction,  and  in  making 
up  the  sum  which  was  to  constitute  the  final  award,  it  refused 
to  allow  an  item  of  interest  claimed.  Now,  it  is  admitted  that 
a  court  or  jury  charged  with  the  duty  of  making  up  the  amount 
of  damages  in  such  cases  may  refuse  to  allow  interest,  and  that 
is  precisely  what  this  court  did,  and  nothing  more,  and  there- 
fore the  case  is  in  harmony  with  the  rule  above  stated,  and 
with  the  cases  from  which  we  have  deduced  it.  It  is  far  from 
holding  that  it  is  error  when,  in  such  a  case,  the  jury  or  the 
original  court,  after  considering  all  the  facts  and  circumstances 
bearing  upon  the  loss,  allows  interest,  in  the  exercise  of  dis- 
cretion, as  part  of  the  indemnity  to  which  the  party  is  entitled. 
It  simply  recognized  the  rule  that  interest  in  such  cases  was 
not  a  matter  of  right,  but  of  sound  discretion,  and  held  that 
the  claimant  was  fully  indemnified  for  his  loss  without  adding 
interest.  It  is  true  that  the  learned  judge  who  gave  the 
opinion  cited  the  cases  arising  upon  contract  in  which  it  has 
been  held  that  interest  is  not  allowable,  and  remarked  that  he 
found  no  case  justifying  an  allowance  of  interest.  That  was 
probably  an  inadvertence,  but  the  decision  refusing  interest 
was  right,  though  the  reasons  may  have  been  based  upon  a 
principle  applicable  to  another  class  of  actions.  It  must  be 
remembered  that  the  court  was  not  reviewing  any  question 
decided  below  in  regard  to  interest,  but  seeking  to  make  up 
for  itself  a  new  award  from  the  items  of  the  claim  appearing 
in  the  record,  and  whatever  was  said  by  way  of  argument, 
and  as  the  reason  for  throwing  out  an  item  of  interest  on  a 
sum  claimed  to  have  been  expended  in  restoring  or  reclaim- 
ing the  land,  cannot  be  considered  as  the  judgment  of  the 
court  on  the  question  now  under  consideration.  That  ques- 
tion was  not  noticed  in  the  argument,  and  was  not  involved 
in  the  case,  except,  perhaps,  as  a  matter  of  discretion.  For 
these  reasons  the  judgment  should  be  affirmed. 

Municipal  CoRPORATiONa. — Liability  for  Negligent  Acts  op  its 
Employees:  See  extended  note  to  Goddard  v.  Harpstcell,  30  Am.  St.  Rep. 
876-413,  and  the  other  monographic  notes  there  referred  to.  The  liability 
for  injuries  caused  by  unguarded  excavations  is  treated  at  page  3S6  of  the 
note  to  Ooddard  v.  Harpswell. 

MaNiciPAL  CoKPORATiONS. — NoTiCB  OF  DEFECTS  in  Streets,   etc.,   is  al- 
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ways  impnted  to  a  city,  where  the  circumstances  from  which  the  injury 
results  arise  from  defects  inherent  in  the  plan  of  construction  adopted.  So 
held  where  injuries  were  caused  by  the  displacement  of  a  cover  over  a  street 
Bewer:  Barr  v.  City  of  Kansas,  103  Mo.  550;  and  by  a  want  of  repairs  in  a 
sidewalk:  Weber  v.  Creston  City,  lb  Iowa,  16.  Under  ordinary  circum- 
stances, the  question  of  notice  is  one  for  the  jury:  McNally  v.  City  of  Co- 
hoes,  127  N.  Y.  350;  City  of  Bradford  v.  Downs,  126  Pa.  St.  622;  Fort  Worth 
V.  Johnson,  84  Tex.  137. 

Interest  may  be  Given  as  Part  of  Damages,  in  an  action  of  trover  or 
trespass,  from  the  time  of  the  conversion  or  injury  complained  of:  Rippey  v. 
Miller,  1  Jones,  479;  62  Am.  Dec.  177;  Stephens  v.  Koonce,  103  N.  C.  266;  and 
upon  sums  of  money  fraudulently  appropriated  by  persons  hold  ng;  positions 
of  trust:  Wayne  Pike  Co.  v.  Mammons,  129  Ind.  368;  Diemel  v.  Brown,  136 
111.  5S7»  In  an  action  for  damages  for  destruction  of  property  by  negli- 
gence, interest  on  the  damages  from  the  time  of  destruction  is  allowable: 
Allegheny  v.  Campbell,  107  Pa.  St.  533;  52  Am.  Rep.  478;  Jacksonville  etc 
li'y  Co.  v.  Peninsular  Land  etc.  Co.,  27  Fla.  1. 


In  the  Matter  op  the  Application  of  the  Mayor 
ETC.  OF  New  York  to  Acquire  Title  to  Wharf 
Property,  etc. 

[135  New  York,  253.] 

Eminent  Domain  —  Public  Duty  to  Provide  for  Necessities  op  Com- 
merce—  Public  Use.  — To  minister  to  the  necessities  of  commerce  by 
providing  suitable  places  in  a  seaport,  where  ships  can  be  loaded  and  un- 
loaded, with  all  proper  facilities,  is  a  public  duty  owing  by  the  state,  and, 
through  it,  by  the  municipality  which  governs  and  controls  the  port, 
and  the  necessities  of  the  business  are  the  only  standard  by  which  to 
judge  of  the  extent  of  this  duty.  If  a  permanent  pier  and  an  exclusive 
right  to  its  use  be  a  necessity  of  large  steamship  lines,  without  which 
business  cannot  be  properly  transacted,  the  duty  rests  upon  the  state  or 
the  municipality  to  furnish  such  accommodations,  or  to  permit  the  steam- 
ship companies  to  obtain  them  from  private  owners;  and  when  the  stato 
has  imposed  upon  the  municipality  the  performance  of  this  duty,  all 
appropriate  acts  done  by  it  in  such  performance  are  for  a  public  pur- 
pose. Lands  needed  by  a  municipality  bound  to  perform  such  a  duty 
for  the  construction  of  piers  and  wharves  are  therefore  required  for  a 
public  use,  and  may  be  taken  in  the  exercise  of  the  right  of  eminent 
domain,  although  some  portion  of  them  may  thereafter  be,  in  the  dis- 
cretion of  the  city,  divided  ofif  and  placed  in  the  exclusive  possession  of 
a  lessee,  for  the  sole  purpose  of  using  it  in  the  transaction  of  the  neces- 
sary business  connected  with  the  loading  and  unloading  of  passengers 
and  cargoes  of  ships  and  steamers. 

Land  Owned  by  Railroad  or  Gas  Company  may  be  Taken  for  Wharf 
Purposes  under  New  York  Consolidation  Act.  —  Although  prop- 
erty devoted  to  one  public  use  will  not  be  regarded  as  sul)ject  to  the 
right  of  condemnation  for  another  public  use,  unless  the  statute  plainly 
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grants  such  right,  it  ia  not  necessary  that  the  statute  should,  in  terms, 
80  enact,  but  it  is  sufficient  if  the  right  is  conferred  by  necessary  impli- 
cation from  the  language  used.  The  New  York  consolidation  act  con- 
tains a  sufficient  grant  of  power  to  include  in  condemnation  proceedings 
property  of  the  nature  therein  described,  even  when  owned  by  a  rail- 
road or  gas  company,  and  used  by  it  for  landing  freight  or  other  prop- 
erty; and  it  is  not  necessary',  in  such  proceedings,  to  show  that  the 
property  to  be  taken  is  needed  for  the  purpose  of  building  any  particu- 
lar  pier,  dock,  or  bulkhead,  if  it  be  required  to  carry  out  the  general 
plan. 

Appeal  of  the  New  York  Central  and  Hudson  River  Rail- 
road Company  from  orders  of  the  general  term  affirming 
orders  of  the  special  term  appointing  commissioners  in  pro- 
ceedings to  acquire  title  to  certain  real  estate.  The  facts  are 
stated  in  the  opinion. 

Henry  H.  Anderson,  for  the  appellant. 

Charles  Blandy,  for  the  respondent. 

Peckham,  J.  In  the  above  title  are  comprised  three  sepa- 
rate and  distinct  proceedings  on  the  part  of  the  city  authori- 
ties to  acquire  title  to  the  lands  particularly  described  in  the 
several  petitions. 

The  land  described  in  the  first  petition  is  situated  between 
Thirty-fourth  and  Thirty-fifth  streets,  and  belongs  to  the  New 
York  Central  and  Hudson  River  Railroad  Company,  although 
the  legal  title  thereto  is  vested  in  the  individuals  Cornelius 
and  William  K.  Vanderbilt.  It  is  used  by  the  company  for 
the  purposes  of  its  business. 

The  fee  of  the  land  described  in  the  second  petition,  and 
which  lies  between  Thirty-fifth  and  Thirty-sixth  streets,  be- 
longs to  the  estate  of  the  late  Marshall  O.  Roberts,  and  the 
property  has  been  leased  by  the  executors  of  his  will  to  the 
New  York  Central  and  Hudson  River  Railroad  Company  for 
purposes  connected  with  the  business  of  that  corporation. 

The  land  described  in  the  third  petition,  and  lying  between 
Forty-first  and  Forty-second  streets,  belongs  to  the  Consoli- 
dated Gas  Company  of  the  city  of  New  York,  and  is  in  use  by 
that  corporation  for  its  own  purposes. 

The  proceedings  to  acquire.the  various  interests  connected 
with  these  lands  were  inaugurated  by  the  city  authorities  in 
the  due  prosecution  of  the  general  plan  duly  adopted  by  the 
proper  city  officers,  pursuant  to  the  various  statutes  relating 
to  the  construction,  possession,  ownership,  and   maintenance 
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by  the  city  of  piers  and  bulkheads  in  the  North  and  East 
rivers. 

The  application  for  the  appointment  of  commissioners  to 
appraise  the  value  of  the  property  to  be  taken  was  opposed  in 
each  instance  by  those  owning  or  interested  in  the  property. 
At  special  terra  the  application  was  in  each  case  granted,  and 
the  general  term,  upon  appeal,  affirmed  the  order  appointing 
the  commissioners.  An  appeal  has  been  taken  from  each 
order  to  this  court. 

The  parties  who  oppose  these  proceedings  do  so  upon  three 
principal  grounds:  1.  They  maintain  that  the  act  which  per- 
mits the  city  to  appropriate  any  of  the  wharfs,  piers,  etc.,  to 
the  sole  use  of  special  kinds  of  commerce  or  of  steamboats, 
and  also  to  lease  the  piers  or  property,  does  thereby,  in  effect, 
provide  for  a  private  use  of  such  property,  and  they  say  that 
property  which  is  intended  for  private  use  cannot  be  acquired 
against  the  will  of  its  owner  by  the  exercise  of  the  power  of 
eminent  domain,  either  by  the  state  itself,  or,  as  in  this  in- 
stance, by  its  agent  or  substitute,  the  city  of  New  York.  2. 
They  claim  that  the  property,  or  some  part  of  it,  is  already  de- 
voted to  public  use  by  the  railroad  and  the  gas  companies,  and 
cannot  be  condemned  to  any  other  public  use  under  a  general 
act  of  the  legislature.  3.  They  also  urge  that  the  statute  con- 
templates a  real  and  actual,  although  ineffectual,  attempt  to 
agree  upon  a  price  to  be  paid  for  the  land  as  a  condition  pre- 
cedent to  the  right  of  the  city  to  exercise  the  power  of  emi- 
nent domain,  and  in  each  of  these  proceedings  it  is  contended 
that  no  real  bona  fide  attempt  to  agree  upon  such  price  was 
ever  in  fact  made. 

The  first  ground  taken  by  the  owners,  if  tenable,  is  conclu- 
sive against  the  maintenance  of  these  proceedings.  It  strikes 
at  the  foundation  of  the  whole  proceeding,  and  no  step  can  be 
taken  which  will  avoid  the  objection.  Private  property  can- 
not be  taken  for  private  use  against  the  will  of  its  owner,  even 
upon  full  compensation  being  made.  The  objection  raises  a 
most  important  question.  If  the  leasing  to  a  particular 
steamship  line,  to  the  exclusion  of  all  others,  certain  parts  of 
the  water-front  upon  which  a  bulkhead  and  a  pier  have  been 
erected,  make  the  use  of  the  pier  a  private  use,  one  owner  of 
wharfage  rights  may  refuse  to  sell,  and  thus  absolutely  pre- 
vent the  building  of  a  pier  in  that  locality  by  the  city,  and 
thus  also  obstruct  to  that  extent  the  development  of  the  gen- 
eral plan  for  docks  and  piers  adopted  by  the  officers  of  tha 
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city  under  authority  of  the  legislature.  The  learned  counsel 
for  the  owners  cites  many  cases  to  show  that  the  use  to  which 
the  property  is  to  be  applied  must  be  a  public  use.  The  ques- 
tion whether  or  not  it  be  such  a  use  is  a  judicial  one.  There 
is,  as  I  think,  unquestionably  a  distinction  between  the  use 
which  is  public  and  an  interest  which  is  public,  and  where 
there  is  simply  a  public  interest,  as  distinguished  from  a  pub- 
lic use,  the  right  of  eminent  domain  cannot  be  exercised. 
The  interest  may  be  of  a  public  nature  when  the  use  may 
tend  incidentally  to  benefit  the  public  in  some  collateral  way. 
In  such  case  the  right  to  take  property  in  invitum  does  not 
«xist. 

Speaking  in  general  terms,  I  should  say  that  the  public 
must,  under  proper  police  regulations,  have  the  right  to  resort 
to  the  land  or  property  for  the  use  for  which  it  was  acquired, 
independently  of  the  mere  will  or  caprice  of  any  private  per- 
flon  or  corporation  in  whom  the  title  to  the  property  would 
vest  upon  condemnation.  Otherwise  the  use  could  not  be 
public.  Cases  might  be  cited  which  declare  such  principles. 
The  case  of  In  re  Eureka  Basin  etc.  Co.,  96  N.  Y.  42,  supports 
this  general  doctrine.  In  that  case  the  use  to  which  the  com- 
pany intended  to  put  the  land  that  it  desired  to  acquire  was 
held  not  to  be  a  public  use,  and,  among  others,  one  reason  for 
€0  holding  was  the  fact  that  when  acquired  no  one  would  have 
the  right  to  resort  to  it  upon  any  terms  whatever  against  the 
arbitrary  will  of  the  company.  It  was  also  held  that  the 
company  itself  was  not  proceeding  in  good  faith. 

So,  also,  in  regard  to  highways.  It  baa  been  truly  said  it  is 
not  the  amount  of  travel  upon  a  highway  which  distinguishes 
it  as  a  public  instead  of  a  private  road.  A  private  road  might 
have  the  larger  amount.  It  is  the  right  to  travel  upon  it  by 
all  the  world,  and  not  the  exercise  of  the  right,  which  makes 
it  a  public  highway.  A  public  highway  to  which  the  public 
had  not  the  right  of  access  would  be  an  impossible  creation. 
And  so  a  public  use  might  generally  be  defined  as  the  use 
which  each  individual  might  of  right  demand  upon  the  same 
general  terms  and  for  the  same  general  purposes  as  any  other 
individual. 

These  general  definitions,  however,  do  not  always  cover  the 
case.  The  statement  that  the  land  must  be  intended  for  such 
use  that  all  the  public  may  resort  to  it  upon  the  same  terms 
was  correct,  undoubtedly,  in  those  cases  in  which  the  rule  it- 
self has  been  thus  formulated.     It  does  not,  however,  accu- 
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rately  describe,  for  instance,  the  public  use  of  the  land  which 
has  been  taken  for  railroad  purposes. 

The  public  has  a  right  of  access  to  the  various  stations  of 
the  company,  which  right  is  necessary  to  enable  the  public  to 
avail  itself  of  the  right  of  transportation.  But  it  has  no  legal 
right  to  use  the  bed  of  the  road  for  any  purpose  whatever. 
There  is  a  right  to  demand  crossings  of  the  road  under  cer- 
tain circumstances,  but  there  is  no  general  right  of  the  public 
to  use  the  land  of  the  railroad  company.  In  the  case  of  such 
a  corporation  the  right  is  transformed  into  a  right  on  the  part 
of  all  the  public  to  demand  at  any  station  of  the  company 
transportation  over  its  road  upon  the  legal  terms  of  compen- 
sation for  person  and  property.  It  is  this  right  on  the  part  of 
the  public  which  makes  the  use  of  the  land  by  the  company, 
upon  which  to  lay  its  rails  and  plant  its  depots  and  freight- 
houses,  a  public  Use. 

Other  illustrations  might  be  given  to  show,  what  is  plain 
enough  without  them,  that  property  may,  under  certain  cir- 
cumstances, be  devoted  to  a  special  and  particular  public  use, 
and  yet  the  entire  public  be  permitted  to  use  it  or  have  access 
to  it  only  in  a  very  restricted  manner. 

These  observations  bear,  I  think,  upon  the  act  which  the 
defendants  assail.  If  the  pier  or  dock  is  leased  to  a  lessee, 
the  public  necessarily  is  itself,  to  the  extent  of  the  possession 
of  the  lessee,  excluded  from  the  possession  of  it.  At  the  out- 
Bet  it  is,  however,  to  be  observed  that  the  act  of  1871,  as  set 
forth  in  section  716  of  the  consolidation  act,  does  not  pro- 
vide that  all  the  piers  and  docks  when  owned  by  the  city  shall 
be  leased  to  the  highest  bidder  at  public  auction,  or  at  all. 
The  property  may  not  be  leased  to  any  one.  It  is  to  rest  in 
the  discretion  of  the  corporation  whether  a  lease  of  any  por- 
tion shall  be  effected.  It  cannot,  therefore,  be  said  at  present 
that  the  property  required  in  these  proceedings  will  ever  be 
leased,  and  hence  it  could  not  be  affirmed  that  the  property 
was  to  be  taken  for  private  use,  as  such  expression  is  construed 
by  counsel  for  defendants.  And  wlien  we  come  to  examine 
the  provisions  and  effect  of  the  statute  under  consideration  as 
to  exclusive  use  for  special  kinds  of  comtnerce  and  the  leasing 
of  piers  to  lessees,  we  must  consider  the  nature  of  the  property 
which  is  to  be  so  used  or  leased,  and  the  object  and  purpose 
of  such  use  must  be  viewed  in  connection  with  the  whole  of 
the  property  of  like  nature  under  the  control  and  ownership 
of  the  city. 
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The  legislation  regarding  the  water-front  of  the  city  of  New 
York  has  been  quite  frequently,  of  late  years,  under  examina- 
tion in  this  court. 

The  legislature  conferred  upon  the  city  by  a  series  of  early 
statutes  general  authority  to  construct  wharves,  and  the  sys- 
tem adopted  was  for  the  city  to  convey  the  land  under  water 
to  individuals,  and  they  were  required  to  fill  up  such  land  and 
construct  wharves,  and  the  right  to  collect  wharfage  was  at 
the  same  time  conferred  upon  them.  The  lands  under  water 
were  conveyed  to  the  city  in  fee,  by  acts  of  the  legislature,  and 
by  charters  and  grants,  to  enable  the  city  to  fill  in  such  lands 
itself,  or  to  procure  others  to  do  it,  as  the  interest  of  the  city, 
or  in  other  words,  the  demands  of  commerce,  might  require: 
Langdon  v.  Mayor  etc.,  93  N.  Y.  129. 

This  continued  the  general  policy  of  the  city  and  the  state 
for  a  number  of  years.  The  state  itself  owed  a  duty  to  its 
own  citizens  to  provide  adequate  means  for  the  carrying  on  of 
the  commerce  which  was  sure  to  come  to  the  one  great  seaport 
within  its  borders.  That  duty,  as  was  observed  by  Fixich,  J., 
in  Williams  v.  Mayor  etc.,  105  N.  Y.  419,  436,  it  early  imposed 
upon  the  city  and  the  citizens,  by  whom  it  has  steadily  been 
performed  at  great  cost.  In  1871  the  legislature  changed  en- 
tirely the  general  system  by  which  this  duty  of  building  bulk- 
heads, docks,  and  piers  had  theretofore  been  performed. 

Instead  of  devolving  upon  private  owners  the  duty  of  build- 
ing such  structures,  and  giving  to  private  individuals  the 
right  to  collect  wharfage,  a  general  and  vast  system  was  pro- 
vided for  by  the  act  of  1871,  chapter  574.  That  system  in- 
volved the  adoption  of  a  plan  for  the  building  of  bulkheads 
and  piers  by  the  city  itself  along  the  whole  water-front 
washed  by  the  two  rivers,  and  the  collection  of  wharfage  by 
the  city  as  compensation  for  their  use.  In  the  opinion  of  the 
legislature  the  time  had  come  when  the  duty  to  furnish  facil- 
ities for  commerce  should  no  longer  be  performed  by  the 
action  of  private  owners,  and  the  right  to  collect  wharfage 
should  no  longer  reside  with  them,  but  should  be  reposed  in 
the  municipality  which  was  to  provide  for  the  growing  neces- 
sities of  a  commerce  that  was  advancing  with  almost  unheard 
of  rapidity.  The  steps  which  were  to  be  taken  as  provided 
by  the  legislation  of  1871  have  already  been  alluded  to  in 
detail  in  the  cases  above  cited,  and  in  Kingsland  v.  Mayor  etc.^ 
110  N.  Y.  569,  and  it  is  unaecessary  to  repeat  them  here. 
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The  adoption  of  the  plan  spoken  of  contemplated  the  pur- 
chase or  erection  and  the  possession  and  ownership  by  the 
city  of  a  great  number  of  piers,  to  the  exclusion  of  all  private 
ownership,  and  built  in  accordance  with  such  plan  and  in  a 
manner  uniform  with  an  exterior  line  adopted  by  the  city  as 
and  for  a  bulkhead  line.  In  1871  the  transportation  of  per- 
sons and  property  from  and  to  foreign  ports  by  steamships 
had  even  then  grown  to  such  dimensions  in  the  city  of  New 
York  that  it  became  practically  impossible  to  transact  the 
commercial  business  of  the  port  unless  these  steamships  had 
permanent  piers  at  which  they  could  load  and  unload  their 
cargoes,  and  their  numbers  had  become  so  great  that  not  only 
were  permanent  piers  a  necessity,  but  the  exclusive  and  en- 
tire possession  of  such  piers  had  also  become  so  necessary 
that  it  was  impossible  to  think  of  doing  the  business  which 
was  to  be  transacted  unless  such  exclusive  use  were  in  some 
way  provided.  To  minister  to  the  necessities  of  commerce  by 
providing  fit  and  proper  places  in  a  seaport  where  ships  can 
be  loaded  and  unloaded  with  all  proper  facilities  is  a  public 
duty  owing  by  the  state,  and,  through  it,  by  the  municipality 
which  governs  and  controls  the  port.  The  only  standard  by 
which  to  judge  of  the  extent  of  the  duty  consists  in  the  neces- 
sities of  the  business.  If  a  permanent  pier  and  an  exclusive 
right  to  its  use  be  a  necessity  of  those  large  steamship  lines, 
without  which  business  cannot  be  properly  transacted,  and  in 
the  absence  of  which  the  steamers  will  be  sent  across  the 
river  to  New  Jersey,  or  to  some  other  port,  then  the  duty  rests 
with  the  state  or  municipality  to  furnish  such  quarters  for  a 
fair  compensation,  or  else  the  state  is  bound  to  permit  the 
steamship  companies  to  obtain  such  accommodations  from 
private  owners.  Having  undertaken  the  duty  imposed  upon 
it  by  the  state  to  provide  such  accommodations  as  the  inter- 
ests of  commerce  fairly  require,  all  appropriate  acts  by  the 
city  done  in  the  performance  of  that  duty  are  for  a  public 
purpose. 

Land  which  is  thus  taken  is  taken  for  a  public  use,  although 
some  portion  of  all  the  land  actually  used  may  be  thereafter, 
in  the  discretion  of  the  city,  divided  off  and  placed  in  the  ex- 
clusive possession  of  a  lessee  for  the  sole  purpose  of  using  it 
in  tlie  transaction  of  the  necessary  business  connected  with 
the  loading  and  unloading  of  passengers  and  cargoes  of  ships 
and  steamers. 
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If  the  necessity  for  exclusive  use  exist,  such  necessity 
ouglit  to  be  recognized  by  the  city,  and  the  attenipt  to  supply 
such  necessity  is  an  attempt  to  fulfill  a  public  duty.  The 
fact  of  exclusive  use  by  the  lessee  must  be  considered  with 
reference  to  all  the  other  property  of  a  like  nature  possessed 
by  the  city,  and  at  v.'hich  all  necessary  and  proper  facilities 
may  be  afforded  for  the  remainder  of  the  commerce  of  the 
port.  If  an  act  should  be  passed  which  provided  for  tlie 
ownership  by  the  city  of  all  the  piers  and  docks  in  the  port 
already  erected  or  thereafter  to  be  built,  and  also  directed  the 
leasing  thereof  by  the  city  to  one  steamship  company,  so  that 
there  would  result  a  total  exclusion  of  all  other  steamers  or 
ships,  it  seems  to  me  that  the  city  could  acquire  no  land  in 
invitum  for  the  purpose  of  owning  or  building  piers  or  docks 
to  be  thus  let.  It  would  then  indeed  be  the  case  of  an  attenipt 
to  take  private  property  for  private  purposes.  Such  an  act 
would  not  be  a  regulution,  but,  in  effect,  it  would  be  a  wanton 
attempt  at  the  destruction  of  our  commercial  interests  and 
power.  There  would,  in  that  event,  be  no  fulfillment  of  a 
public  duty,  but,  on  the  contrary,  the  perpetration  of  a  crime 
against  the  public,  and  the  interests  of  our  own  citizens. 

Neither  the  state,  nor  the  city  as  its  agent,  would  be  justified, 
to  say  the  least,  in  such  an  arbitrary  aouse  of  its  obligations 
to  the  civilized  and  commercial  world. 

Extreme  cases  may  always  be  imagined,  although  they 
should  have  but  little,  if  any,  legitimate  weight  in  an  argu- 
ment. The  act  under  consideration  is  not  of  such  a  charac- 
ter. The  authority  to  lease  or  to  give  the  exclusive  use  of 
some  piers  for  specified  kinds  of  commerce  bears  no  relation 
in  fact  to  the  kind  of  legislation  just  spoKen  of.  The  circum- 
stances surrounding  the  case  must  be  viewed  in  all  aspects. 
The  act  plainly  contemplates,  through  all  its  provisions,  the 
fact  that  there  will  always  remain  under  tlie  direct  control 
and  possession  of  the  city  sufficient  piers  and  docks  for  the 
accommodation  of  all  commerce  which  may  seek  our  port, 
and  which  has  no  special  pier  or  dock  leased  to  the  owner  of 
the  vessel  desiring  dock  facilities. 

Considering  the  large  extent  of  the  property  of  this  descrip- 
tion owned  and  to  be  owned  by  the  city,  together  with  the 
fact  that  there  is  no  absolute  direction  to  the  city  to  lease 
the  smallest  portion  thereof  to  any  one,  we  become  at  once 
convinced  that  the  leasing  which  will  be  actually  carried  on 


Oct.  1892.]     Matter  of  Mayor  etc.  of  New  York.  833 

tinder  this  mere  perrni«sion  will  amount  to  no  more  than  a 
special  regulation  of  the  manner  in  which  a  compar.itively 
small  portion  of  the  whole  property  of  this  nature  owned  by 
the  city  shall  be  used  for  the  legitimate  ends  of  conimerc'e. 

This  mere  permission  to  use  property  by  leasing  it  to  others, 
when  the  whole  surrounding  circumstances  are  ex  niined^ 
cannot  be  regarded  as  providing  for  its  private  use. 

When  used  by  lessees  under  the  facts  already  stated,  the 
use  is  a  public  one.  The  use  is  public  while  the  property  is 
thus  leased,  because  it  fills  an  undisputed  necessity  existing  in 
regard  to  these  common  carriers  by  water,  who  are  themselves 
engaged  in  fulfilling  their  obligations  to  the  general  public, — 
obligations  which  could  not  otherwise  be  properly  or  effectu- 
ally performed.  And  in  filling  the  necessity  for  such  accom- 
modations, the  city  or  the  state  is  only  performing  its  public 
duty. 

For  these  reasons,  we  are  of  the  opinion  that  the  first  ob- 
jection taken  to  the  granting  of  the  order  for  the  appointment 
of  commissioners  is  not  tenable. 

The  defendants'  second  ground  of  objection  is,  I  think, 
equally  fallacious. 

It  is  claimed  that  this  property  has  already  been  devoted 
to,  and  is  actually  occupied  for,  a  public  use,  and  that  it  is 
inot  within  the  legislative  intent,  as  evidenced  by  the  general 
statutes  upon  the  subject,  that  any  land  thus  used  should  be 
condemned  for  dock  or  pier  purposes. 

The  general  rule  contended  for  by  the  defendant,  that 
property  devoted  to  one  public  use  will  not  be  rej.irded  as 
subject  to  the  right  of  condemnation  for  another  public  use, 
unless  the  statute  plainly  grants  such  right,  may  be  admitted 
to  the  full  extent  thus  stated.  It  is  not  necessary  that  the 
statute  should,  in  terms,  so  enact.  A  necessary  implication 
arising  from  language  used  is  quite  sufficient  in  tliis  as  in  otlier 
cases  for  the  purpose  of  an  enactment.  There  is,  however,  in 
this  statute,  a  clear  grant  in  terms  of  the  power  to  cotnlemn 
all  wharf  property  in  New  York  City  to  wliich  the  city  has 
no  right  or  title,  and  also  any  rights,  terms,  easeuients,  and 
privileges  pertaining  to  any  wharf  property  in  the  city,  and 
not  owned  by  the  city:  Consolidation  Act,  sec.  715, 

We  think  this  is  a  suffi>cient  grant  of  power  to  includa 
in  condemnation  proceedings  property  of  the  nature  de- 
scribed in  the  statute,  even  when  owned  by  a  railroad  or  a 
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gas  company,  and  used  by  the  company  for  landing  freight 
or  other  property.  The  property  to  be  taken  need  not  be 
necessary  for  the  purpose  of  building  a  pier  or  dock  ac- 
cording to  the  plan  adopted  by  the  city  officers.  The  act 
goes  much  farther  that,  and  includes  the  power  to  take  prop- 
erty of  this  nature  belonging  to  private  individuals,  so  that 
the  whole  wharf  property  may  belong  to  the  city.  In  build- 
ing piers,  wharves,  docks,  etc.,  under  and  pursuant  to  the 
plan  adopted  by  the  commissioners  of  docks,  the  actual  build- 
ing is  to  be  carried  on  pursuant  to  the  conditions  imposed 
by  section  714  of  the  consolidation  act,  without  interfering 
with  the  rights  or  property  of  any  other  person,  excepting 
as  therein  stated.  Further  power  is  then  given  by  section 
715  of  the  same  act,  by  which  private  ownership  of  all  prop- 
erty of  this  nature  may  be  extinguished  and  converted  into 
ownership  by  the  city.  It  is  not  therefore  necessary  to  show 
that  the  land  proposed  to  be  taken  is  required  in  order  to 
carry  out  the  building  of  any  particular  pier,  or  dock,  or  bulk- 
head, under  the  plan  already  spoken  of.  It  may  be  required 
in  order  to  enable  the  city  to  carry  out  its  general  plan,  and 
to  extinguish  the  title  of  private  parties  to  certain  wharfage 
property,  and  to  acquire  the  same  for  the  city,  and  if  so,  the 
statute  permits  the  acquisition  for  that  purpose. 

It  was  said  in  Kingsland  v.  Mayor  etc.,  110  N.  Y.  569,  that 
the  wharves  of  private  owners  were  to  be  purchased  under 
the  provisions  of  this  act,  or  taken  in  the  ordinary  manner  by 
proceedings  under  the  right  of  eminent  domain.  It  is  plain 
that  the  act  contemplated  the  purchase  or  condemnation  of 
this  kind  of  property,  without  reference  to  the  question  of  the 
particular  owners  of  the  same,  whether  they  were  private  in- 
dividuals or  corporations.  The  purpose  was  to  place  the 
ownership  of  all  property  of  this  nature  in  the  city  itself,  to 
which  the  whole  power  of  regulation  and  government  was  to 
be  given.  We  agree  with  what  was  said  upon  this  subject  by 
the  learned  presiding  justice  who  delivered  the  opinion  of  tlie 
general  term  in  the  case  of  the  Consolidated  Gas  Company, 
the  order  in  which  proceeding  is  among  those  herein  under 
review. 

As  to  the  third  ground  of  objection,  which  sets  up  that 
there  has  been  no  real  attempt  at  an  agreement  upon  the 
price,  and  that  therefore  there  is  no  inability  to  agree  set  forth, 
we  can  add  nothing  to  what  has  already  been  said  in  the  su- 
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preme  court  upon  that  subject,  and  for  the  reasons  therein 
expressed,  we  conclude  the  objection  to  be  unfounded. 

The  orders  should  therefore,  in  all  the  proceedings,  be 
affirmed,  with  costs.  

Eminent  Domaiw.  —  As  to  the  necessities  which  will  justify  the  exercise 
of  eminent  domain  in  regard  to  land  already  devoted  to  a  public  use,  see  note 
to  Appeal  0/ Sharon  R'y  Co.,  9  Am.  St.  Rep.  142-144. 


Barrett  v.  Palmer, 

(135  New  York,  336.] 
JuRisDTonoN  or  State  CotJRT  over  Trespass  Committed  on  Land  Cbded 
TO  United  States.  —  Where  Congress  has  made  no  new  regulations 
touching  the  administration  of  justice  in  civil  cases  with  respect  to  ac- 
tions arising  within  territory  which  a  state  has  ceded  to  the  federal  gov- 
ernment for  the  purpose  of  a  navy-yard,  the  laws  of  the  state  in  force  at 
the  time  of  the  cession,  and  the  jurisdiction  of  its  courts  in  regard  to 
private  rights  and  remedies,  remain  unchanged  and  unaffected  by  the 
act  of  cession. 

Trespass.     The  oninion  states  the  case. 

M.  L.  Towns  and  Henry  0.  De  Witt,  for  the  appellant. 

Hugo  Hirsh,  for  the  respondent. 

O'Brien,  J.  The  plaintiff  recovered  a  verdict  against  the 
defendants  in  an  action  alleging  a  trespass.  The  facts  are 
undisputed,  that  in  February,  1889,  the  defendant,  Palmer, 
leased  to  the  plaintiff  certain  booths  or  market-stands  in  the 
Wallabout  Market,  Brooklyn,  for  two  years,  and  that  the 
plaintiff  had  paid  to  him  the  rent  reserved  by  the  lease  up 
to  July,  1889;  that  in  April,  1889,  the  defendants,  acting 
together  without  right,  took  possession  of  the  stands,  ejected 
the  plaintiff  therefrom,  and  destroyed  or  converted  to  their 
own  use  certain  fixtures  and  other  property,  and  have  ever 
since  excluded  the  plaintiff  from  possession.  There  can  be 
no  doubt  that  the  general  jurisdiction  of  the  city  court  of 
Brooklyn,  where  the  trial  was  had,  extends  to  actions  of  tres- 
pass such  as  this:  Code,  sees.  263,  3343.  The  only  question 
raised  at  the  trial  that  is  now  open  for  review  would  apply  to 
any  other  state  court  as  well  as  to  the  one  in  which  the  trial 
took  place.  The  locus  in  quo  was  originally  a  part  of  the 
Brooklyn  Navy -yard,  jurisdiction  of  which  had  been  ceded  to 
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the  United  States  by  chapter  355  of  the  Laws  of  1853.  The 
federal  authorities  subsequently  leased  a  part  of  the  land  ac- 
quired under  this  act  to  the  city  of  Brooklyn  for  a  market,  or 
at  least  permitted  the  city  to  use  it  for  that  purpose.  The 
authorities  of  the  city  leased  several  market  stands  to  the  de- 
fendant, Palmer,  and  he  sublet  some  of  them  to  the  plaintiff. 
At  the  close  of  the  evidence,  the  counsel  for  the  defendants 
moved  to  dismiss  the  complaint  on  the  ground  that  the  tres- 
pass complained  of  was  upon  territory  or  a  reservation  be- 
longing to  the  United  States,  and  that  the  court  had  no 
jurisdiction  of  the  action.  This  motion  was  denied,  and  the 
defendants  excepted.  The  verdict  of  the  jury  was  $1,520, 
and  while  the  general  term  might  very  properly  have  exer- 
cised its  power  to  reduce  it,  we  cannot.  There  was  evidence 
for  the  consideration  of  the  jury,  and  under  such  circum- 
stances this  court  will  not  attempt  to  revise  their  action. 

There  can  be  no  doubt  that  an  action  of  trespass  gjtarc 
clausum  fregit  is  local  in  its  character,  and  the  courts  in  this 
state  have  no  jurisdiction  when  such  trespass  is  committed 
upon  lands  in  another  state:  Dodge  v.  Colby,  lOS  N.  Y.  445; 
Gragin  v.  Lovell,  88  N.  Y.  258;  American  Union  Tel.  Co.  v- 
Middleton,  80  N.  Y.  408. 

The  jurisdiction  of  a  superior  city  court  is  always  presumed 
(Code,  sec.  266),  and  by  subdivision  3  of  section  263  of  the 
code,  the  city  court  of  Brooklyn  has  jurisdiction  of  all  such 
actions  as  this,  where  the  real  property  is  situated  within  the 
city,  or  where  the  defendant  is  a  resident  of  the  city,  or  where 
the  summons  is  personally  served  upon  the  defendant  therein. 
It  is  certain  that  all  these  conditions  exist  in  this  case.  The 
contention  of  the  learned  counsel  for  the  defendant  must 
therefore  rest  upon  the  proposition  that  the  state  has  no 
power  to  confer  jurisdiction  upon  its  courts  to  redress  injuries 
of  this  character  when  committed  upon  lands  acquired  by  or 
ceded  to  the  United  States.  The  power  of  the  federal  govern- 
ment to  acquire  lands  within  a  state  for  governmental  pur- 
poses cannot  be  so  exercised  as  to  dismember  the  state,  and 
separate  a  part  of  its  territory  from  its  jurisdiction.  When 
the  lands  are  acquired  by  the  exercise  of  the  power  of  emi- 
nent domain,  the  United  States  becomes  simply  an  ordinary 
proprietor,  and  the  jurisdiction  and  authority  of  the  state  over 
the  lands  remain  unchanged,  except  so  far  as  their  use  for 
the  purpose  of  executing  the  powers  of  the  general  govern* 
ment  necessarily  remove  them  from  the  domain  of  state  au- 
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thority.  But  it  has  been  held  that  the  state  may  cede  to  the 
general  government  political  jurisdiction  over  such  lands,  and 
then  Congress  has  the  power  to  legislate  in  regard  to  ihem. 
We  are  not  disposed  to  hold  that  even  then  the  judicial  power 
■of  the  courts  of  this  state  would  be  powerless  to  redress  pri- 
vate injuries  committed  thereon,  or  that  the  injured  party 
would  be  compelled  to  seek  justice  in  some  other  jurisdiction. 

The  state  did  cede  such  political  authority  to  the  federal 
government  with  respect  to  the  lands  in  question,  with  certain 
reservations.  Congress  has  not,  however,  made  any  new  reg- 
ulations touching  the  administration  of  justice  in  civil  cases 
with  respect  to  actions  arising  therein,  and  until  some  such 
regulations  have  been  made,  the  municipal  law  of  the  state 
for  the  protection  and  enforcement  of  private  rights  through 
the  courts  remains  unchanged:  Chicago  etc.  Wy  Co.  v.  Mc- 
Glinn,  114  U.  S.  542;  Fort  L^oyvenworth  R.  R.  Co.  v.  Loioe,  114 
U.  S.  525. 

The  cession  of  territory  by  one  sovereignty  to  another  does 
not  abrogate  the  laws  in  force  at  the  time  of  the  cession  for 
the  administration  of  private  justice.  Not,  at  least,  until  the 
new  sovereignty  has  abrogated  or  changed  them  do  such  laws 
cease  to  operate,  except,  possibly,  so  far  as  they  may  be  in 
conflict  with  the  political  character,  institutions,  and  consti- 
tution of  the  government  to  which  the  territory  is  ceded.  Mr. 
Justice  Field,  in  the  supreme  court  of  the  United  States,  in 
the  case  of  Chicago  etc.  R'y  Co.  v.  McGlinn,  1 14  U,  S.  542,  stated 
the  rule  of  international  law  on  this  subject  as  follows:  "  It 
is  a  general  rule  of  public  law,  recognized  and  acted  upon  by 
the  United  States,  that  whenever  political  jurisdiction  and 
legislative  power  over  any  territory  are  transferred  from  one 
nation  or  sovereign  to  another,  the  municipal  laws  of  the 
country — that  is,  the  laws  which  are  intended  for  the  pro- 
tection of  private  rights — continue  in  force  until  abrogated  by 
the  new  government  or  sovereign." 

As  nothing  has  been  done  by  Congress  to  displace  the  laws 
of  this  state,  and  the  jurisdiction  of  its  courts  in  regard  to 
private  rights  and  remedies  with  respect  to  the  lands  ceded 
for  the  purpose  of  a  navy-yard  in  Brooklyn,  these  matters  re- 
main unaffected  by  the  act  of  cession. 

The  judgnient  should  therefore  be  afRrmed. 


In  the  case  of  Fort  Leavenworth  R.  R.  Co.  v.  Loroe,  114  U.  S.  525,  it  was 
•held  that  a  state  might  cede  exclusive  jurisdiction  to  ihe  United  States  over 
«  tract  of  land  withiu  its  limits  ia  a  manner  not  prescribed  in  tlie  constitu- 
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tion  of  the  United  States,  and  that  it  might  prescribe  any  contlitions  to  such 
cession,  not  inconsistent  with  the  purposes  for  which  the  land  was  intended, 
Chicago  etc  R'y  Co.  v.  McOUnn,  114  U.  S.  542,  affirms  the  doctrine  of  the 
leading  case,  that  where  laud  is  ceded  by  a  stace  to  the  United  States,  the 
municipal  laws  of  the  state  continue  in  force  until  abrogated  by  the  United 
States,  as  to  so  much  as  is  not  used  by  the  United  States  for  its  forts,  build* 
ings,  and  other  needful  purposes.  See  also  Amerkan  Im.  Co.  t.  Carter,  1 
Pet,  511,  for  a  discussion  of  this  subject. 


Hudson  River  Telephone  Company  v.  Water- 
VLiBT  Turnpike  and  Railway  Company. 

[135  Nbw  York,  393.] 

Immunity  from  Liabilitt  of  Corporation  dobs  not  Extend  to  Acts 
Ultra  Vires. — The  immunity  from  liability  of  a  corporation  exercis- 
ing a  delegated  authority  for  the  public  benefit  for  a  private  injury, 
where  the  damage  sustained  is  the  result  of  the  proper  exercise  of  the 
power  or  privilege  conferred  by  law,  does  not  extend  to  acts  that  are 
ultra  vires,  or  that  are  equivalent  to  a  confiscation  or  condemnation  of 
property  rights  of  the  citizen,  unless  provision  is  made  for  due  compen- 
sation. 

Elbctricity  as  Motive  Power  foe  Street-cars,  Authority  of  Com- 
pany TO  Adopt.  —  Where  a  statute,  enacted  before  the  introduction  of 
electricity  as  a  propelling  force,  authorizes  a  corporation  to  construct  a 
street-railroad,  and  to  operate  it  by  any  mechanical  or  other  power  ex- 
cept steam,  such  company  has  authority,  upon  obtaining  the  consent  of 
the  proper  municipal  authorities,  to  adopt  electricity  as  a  motive  power, 
and  to  place  in  the  streets  the  apparatus  and  fixtures  necessary  for  its 
practical  and  efficient  use.  Such  statute  is  not  to  be  limited  to  such 
methods  of  operating  street-railroads  as  were  known  and  in  actual  use 
at  the  time  of  its  passage;  for  its  language,  literally  construed,  includes 
undiscovered  as  well  as  existing  modes  of  operation.  Nor  is  the  com- 
pany irrevocably  bound  by  the  choice  of  motive  power  first  made  by  it 
after  the  enactment  of  the  statute. 

rsLEPHONE,  Transmission  of  Messaobs  by.  Authorized  by  Statutb 
for  Incorporation  of  Telegraph  Company. — The  form  of  transmit- 
ting messages  by  telephone,  through  the  medium  of  an  electric  current 
passing  over  extended  wires,  is  authorized  by  a  statute  for  the  incorpo- 
ration of  telegraph  companies,  although  when  the  act  was  passed  such 
form  of  communication  was  unknown. 

Municipal  Corporation,  Right  of,  to  Impose  RESTRicnoNa  on  Fran* 
chise  of  Street-railway  Company.  —  Where  a  street-railway  com- 
pany is  authorized  by  the  statute  under  which  it  was  built  and  operated 
to  select  and  adopt  a  new  method  of  propelling  its  cars,  the  municipal 
corporation,  having  the  right  to  regulate  the  use  of  the  streets  over  which 
the  cars  of  the  company  run,  has  the  power  to  impose  such  reasonable 
conditions  upon  the  company's  enjoyment  of  its  franchises  as  in  their 
judgment  the  interests  of  the  public  seem  to  require.  Their  autliority 
in  this  respect  ia  coincident  in  extent  with  the  co  iipaiiy's  right  of  selec- 
tioQ. 
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Street  Surface  Railroad  Act  not  Applicable  to  Road  Changed 
FROM  Horse  to  Electric  Motive  Power.  — A  street-railway  company 
having  the  right,  under  the  statute  authorizing  it  to  build  and  operate 
its  road,  to  change  its  motive  power  from  horse-power  to  electricity  is 
not  subject  to  the  provisions  of  the  street  surface  railroad  act,  requir- 
ing the  approval  of  the  railroad  commissioners  and  the  consent  of  the 
owners  of  one  half  in  value  of  the  property  abutting  on  the  streets, 
since  it  comes  within  the  saving  clause  in  that  act,  which  declares  that 
the  act  shall  not  interfere  with,  repeal,  or  invalidate  any  rights  thereto- 
fore acquired,  and  inchoate  as  well  as  perfected  rights  are  saved  by  that 
provision. 

Street,  Appropriation  of,  to  Purpose  Other  than  Public  Passage, 
Subordinate.  —  Since  the  primary  and  dominant  purpase  of  a  street  is 
for  public  passage,  any  appropriation  of  it  by  legislative  sanction  to 
other  objects  must  be  deemed  to  be  in  subordination  to  this  use,  unless 
a  contrary  intent  is  clearly  expressed.  And  therefore  the  inconvenience 
or  loss  which  others  may  suffer  from  the  adoption  of  a  mode  of  locomo- 
tion authorized  by  law,  which  is  carefully  and  skillfully  employed,  and 
which  does  not  destroy  or  impair  the  usefulness  of  a  street  as  a  public 
way,  is  not  sufficient  cause  for  a  recovery,  unless  there  is  some  statute 
which  makes  it  actionable. 

Telephone  Company  not  Entitled  to  Restrain  Street-railwat  Com- 
pany FROM  Propellino  Cars  BY  ELECTRICITY.  —  A  telephone  com- 
pany operating  its  lines  under  a  franchise  granted  and  accepted  upon 
the  express  condition  that  the  maintenance  of  its  lines  shall  not  prevent 
the  adoption  of  any  safe,  convenient,  and  expeditious  mode  of  travel  is 
not  entitled  to  an  injunction  to  restrain  a  .street-railway  cosnpany  from 
operating  its  road  by  the  single-trolley  system  of  elecferical  propulsion, 
a  system  found  to  be  the  best  yet  devised,  and  neither  prejudicial  to 
public  health  nor  dangerous  to  human  life,  since  the  former  company  is 
not  using  the  streets  for  any  of  the  purposes  to  which  they  have  been 
dedicated  as  public  highways,  while  the  latter  company  is  occupying 
them  in  such  a  manner  as  to  expedite  public  travel  and  promote  the 
public  use  to  which  they  were  originally  devoted. 

RiQHT  OF  Passage  throhgh  Streets,  Form  in  Which  shall  be  En- 
joyed  cannot  bb  Questioned  when.  —  Where  a  telephone  company 
has,  by  the  manner  in  which  it  has  elected  to  use  its  franchise,  accorded 
to  the  public  the  unrestricted  right  of  passage  through  the  public  streets, 
it  cannot  question  the  form  in  which  such  right  shall  be  enjoyed,  so  long 
as  it  is  of  lawful  origin  and  is  utilized  with  proper  care  and  skill. 

Motion  for  Extra  Allowance  of  Costs,  Duty  of  Court  to  Dispose 
OF.  — Where,  in  an  action  for  an  injunction,  the  defendant  makes  a  mo- 
tion for  an  extra  allowance  of  costs,  if  the  right  sought  to  be  enjoined 
has  a  money  value,  and  there  is  any  evidence  to  establish  such  value, 
the  court  has  jurisdiction  to  entertain  the  motion,  and  it  is  its  duty  to 
exercise  its  discretion,  and  dispose  of  the  motion  upon  its  merits. 

Action  by  the  plaintiff  to  restrain  the  defendant  from  oper- 
ating its  street-railroad  by  means  of  an  electric  motor,  on  the 
ground  that  it  will  cause  great  and  irreparable  injury  to  plain- 
tiff's telephone  system  and  service.  Plaintiff  was  incorpo- 
rated in  1883,  under  the  act  of  1848.     The  defendant  was  la- 
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corporated  in  1828  as  a  turnpike  company.  In  1862,  it  waa 
authorized  by  an  act  of  the  legislature  to  construct  atid  main- 
tain railroad  tracks  on  its  turnpike  road,  and  to  extend  the 
same  through  the  villages  of  West  Troy  and  Cohoes,  the  town 
of  Watervliet,  and  into  the  city  of  Albany,  and  with  the  con- 
sent of  and  under  such  restrictions  as  might  be  deemed  proper 
by  the  common  council  of  the  city  to  extend  and  maintain 
its  tracks  through  Broadway,  in  said  city,  to  the  south  ferry, 
and  to  operate  its  road  by  "  any  mechanical  or  other  power 
....  which  the  said  company  may  choose  to  employ."  The 
consent  was  olbtained  and  defendant's  track  laid,  and  the  road 
operated  by  horse-power  until  1889.  In  June,  1889,  the  com- 
mon council  of  the  city  gave  the  defendant  permission  to  use 
the  single-trolley  system  of  electric  propulsion,  and,  prior  to 
the  commencement  of  this  action,  it  had  fitted  up  its  road  for 
operation  by  that  system.  The  defendant  necessarily  used  a 
powerful  current  of  electricity,  some  of  which  escaped  and 
passed  through  the  earth  and  other  conductors,  and  affected 
the  plaintiff's  lines,  frequently  rendering  their  use  difficult 
and  unsatisfactory,  and  many  times  impossible.  Other  facts 
appear  from  the  opinion.  • 

John  JS.  Wise  and  Marcus  T.  Hun,  for  the  appellant. 

Edwin  A.  Countryman  and  John  A.  Delehantyy  for  the  re 
spondent. 

Maynard,  J.  All  the  injuries  of  which  the  plaintiff  com- 
plains are  due  to  the  adoption  by  the  defendant  of  the  single- 
trolley  system  of  electric  propulsion.  It  becomes,  therefore, 
of  the  first  importance  to  determine  whether  this  change  of 
motive  power  was  authorized  by  law.  The  plaintiff  makes  a 
vigorous  attack  upon  the  right  of  the  railway  company  to  the 
enjoyment  of  such  a  franchise,  and  urges  many  grounds  in 
support  of  its  position.  We  cannot  assent  to  the  argument  of 
the  learned  counsel  for  the  defendant  that  the  determination 
of  this  question  is  immaterial,  because  the  state  alone,  by  its 
attorney-general,  can  bring  suit  for  a  usurpation  of  corporate 
powers,  or  because  ordinarily  the  local  authorities  must  prose- 
cute for  an  unlawful  obstruction  of  the  streets  not  involving 
the  appropriation  of  private  property.  In  the  case  of  a  cor- 
poration exercising  a  delegated  authority  for  the  public  benefit, 
the  actionable  quality  of  a  private  injury  resulting  therefrom 
may  depend  upon  the  legislative  will,  and  the  aggrieved  party 
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may  be  without  remedy  if  the  damage  sustained  is  the  result 
of  the  proper  exercise  of  a  power  or  privilege  conferred  by 
law,  and  a  right  of  action  is  not  given  by  express  enactment. 
This  immunity  from  liability  does  not,  however,  extend  to  acts 
which  are  ultra  vires,  or  which  are  equivalent  to  a  confisca- 
tion or  condemnation  of  the  property  rights  of  the  citizen, 
unless  provision  is  made  for  due  compensation.  If  the  sov- 
ereign power  has  never  granted  to  the  defendant  the  right  to 
make  use  of  electricity  in  the  traction  of  its  cars  in  the  streets 
of  Albany,  it  must  respond  to  the  plaintiff  and  to  all  others 
whose  lawful  pursuits  are  invaded  by  its  illegal  procedure. 

But  we  think  it  is  clear  that  under  the  act  of  1862,  chapter 
233,  and  the  ordinances  of  the  common  council  of  the  city,  the 
defendant  was  invested  with  the  authority  to  adopt  this  method 
of  transportation,  and  to  place  in  the  streets  in  question  the 
apparatus  and  fixtures  necessary  for  its  practical  and  efficient 
use.  The  choice  of  a  motive  power  is  not  expressly  limited  in 
the  statute,  except  by  the  exclusion  of  the  force  of  steam.  It 
is  not  impliedly  limited,  except  that  the  power  selected  must 
not  be  of  such  a  kind  or  require  such  a  mode  of  application  as 
will  make  it  a  public  nuisance,  or  render  the  passage  of  the 
streets  unsafe  or  dangerous  for  travelers  availing  themselves 
of  the  ordinary  means  of  locomotion. 

The  report  of  the  referee  removes  all  doubt  with  reference 
to  the  safety  and  practical  usefulness  of  the  system  adopted 
by  the  defendant.  He  finds,  in  substance,  that  it  is  the  most 
efficient  and  economical,  and  the  best  thus  far  devised,  and 
less  liable  to  accidents,  through  the  displacement  of  machin- 
ery, than  any  other  trolley  system;  that  it  subserves  the  pub- 
lic interests  and  satisfies  the  public  wants  with  respect  to 
transportation;  that  it  is  not  prejudicial  to  the  public  health 
or  dangerous  to  human  life;  and  that  no  other  system  of  elec- 
tric propulsion  of  cars  has  thus  far  been  demonstrated  to  be 
as  practicable,  efifective,  and  advantageous,  both  to  the  public 
and  to  private  interests,  as  the  overhead,  single-trolley  system. 

As  the  evidence  is  not  contained  in  the  record,  these  find- 
ings must  be  deemed  to  have  been  supported  by  competent 
proofs,  and  they  leave  no  room  for  the  contention  that  the  use 
of  this  system  is  unsafe,  or  dangerous,  or  in  any  degree  a 
public  nuisance. 

The  act  of  1862  cannot  properly  be  limited  to  such  methods 
of  operating  street  surface  railways  in  cities  as  had  then  been 
invented  and  were  then  in  actual  use.    The  words  of  the  stat- 
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ute  are  to  be  interpreted  according  to  their  natural  and  obvi- 
ous meaning,  and  as  the  terms  employed  are  not  ambiguous, 
extrinsic  facts  are  not  available  to  restrict  the  authority  which 
it  plainly  confers.  The  language,  literally  construed,  includes 
undiscovered  as  well  as  existing  modes  of  operation.  Elec- 
tricity, as  a  natural  and  applied  force,  was  then  well  known, 
and  it  is  reasonable  to  infer  that  its  adaptation  as  a  propelling 
power  was  even  then  anticipated.  It  would  be  an  unjust  re- 
flection upon  the  wisdom  and  intelligence  of  the  law-making 
body  to  assume  that  they  intended  to  confine  the  scope  of 
their  legislation  to  the  present,  and  to  exclude  all  considera- 
tion for  the  developments  of  the  future.  If  any  presumption 
is  to  be  indulged  in,  it  is  that  general  legislative  enactments 
are  mindful  of  the  growth  and  increasing  needs  of  society,  and 
they  should  be  construed  to  encourage,  rather  than  to  embar- 
rass, the  inventive  and  progressive  tendency  of  the  people. 
The  application  by  the  defendant  for  this  new  grant  of  power 
must  have  reminded  the  legislature  that  in  thirty  years  its 
original  franchise  of  a  turnpike  way  had  proved  inadequate 
for  the  wants  of  a  thickly  populous  community,  and  it  could 
not  have  failed  to  perceive  that  in  a  like  period  of  time  the 
operation  of  street-cars  by  horse-power  might  become  obsolete 
or  undesirable.  It  therefore  wisely  provided  for  the  occur- 
rence of  such  an  emergency. 

It  is  not  to  be  denied  that  it  is  a  sound  rule  of  statutory 
construction  which  permits  nothing  to  be  taken  in  a  grant  of 
corporate  powers  that  is  not  plainly  expressed,  or  unequivo- 
cally given,  or  not  demanded  by  necessary  implication.  The 
defendant  claims  nothing  more;  but  the  plaintiff  endeavors 
to  cut  down  the  franchise  bestowed,  by  eliminating  from  the 
statute  the  general  words  of  the  grant.  As  in  1862  these  rail- 
ways were  run  exclusively  by  animal-power,  the  provision  in 
section  4  of  the  act  which  authorizes  the  defendant  to  adopt 
any  mechanical  or  other  power,  or  the  combination  of  them, 
which  it  might  choose  to  employ,  except  steam,  was  superflu- 
ous, if  its  range  of  selection  is  to  be  confined  to  the  motive 
forces  which  had  then  been  discovered  and  employed.  The 
history  of  plaintiS''s  franchise  is  instructive  upon  this  point. 
It  is  an  intruder  in  the  public  streets,  and  not  possessed  of 
any  property  rights  which  a  court  of  equity  can  be  invoked  to 
protect,  if  the  canon  of  construction  which  it  insists  upon  ap- 
plying to  the  grant  of  the  defendant's  franchises  shall  be 
allowed  to  prevail.     It  is  incorporated  under  the  act  of  1848, 
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chapter  265,  providing  for  the  formation  of  telegraph  com- 
panies. At  that  time,  and  for  twenty  years  afterwards,  the 
art  of  telegraphy,  as  known  and  practiced,  did  not  include  the 
transmission  of  human  speech  by  means  of  the  telephone  over 
wires  strung  upon  poles.  But  it  has  been  held  in  other  states 
and  countries,  and  as  we  think  rightly,  that  this  form  of  trans- 
mitting messages  through  the  medium  of  an  electric  current 
passing  over  extended  wires  is  authorized  by  a  statute  for 
the  incorporation  of  telegraph  companies,  although  when  the 
act  was  passed  such  form  of  communication  was  unknown: 
Wisconsin  Telephone  Co,  v.  Oshkosh,  62  Wis.  32;  Cumberland 
Telephone  etc.  Co.  v.  United  Electric  Ry  Co.,  42  Fed.  Rep.  273; 
Attorney- General  v.  Edison  Telephone  Co.,  L.  R.  6Q.  B.  D.  244. 

It  would  also  be  a  narrow  and  illiberal  construction  of  the 
statute  to  hold  that  the  defendant  was  irrevocably  bound  by 
the  clioice  of  a  motive  power  made  in  1862.  It  then  selected 
the  only  practicable  one,  but  the  authority  to  employ  others 
was  not  thereby  exhausted.  It  was  a  continuing  privilege, 
and  was  intended  to  be  potential  whenever  and  as  often  as 
the  means  of  public  travel  might  be  improved  or  facilitated 
by  its  exercise.  Equally  flexible  was  the  power  given  to  the 
common  council  of  the  city  to  impose  such  reasonable  condi- 
tions upon  the  enjoyment  by  the  defendant  of  the  franchises 
of  a  street-railway  company  as,  in  their  judgment,  the  inter- 
ests of  the  public  seemed  to  require.  Their  authority,  in  this 
respect,  was  coincident  in  extent  with  the  company's  right  of 
selection.  They  could  limit  the  municipal  assent  to  a  railroad 
operated  in  a  specified  way,  as  they  did  by  the  ordinance  of 
1862,  and  while  that  remained  unmodified,  no  other  method 
could  be  lawfully  used,  and  they  could,  by  a  subsequent  ordi- 
nance, as  in  1889,  authorize  the  necessary  changes  to  be  made 
in  the  equipment  of  the  streets  for  the  introduction  of  elec- 
tricity as  a  propelling  force.  This  power  is  fairly  inferable 
from  the  original  act,  and  may  also  perhaps  be  deduced  from 
the  provisions  of  the  city  charter,  which  authorize  them  to 
regulate  the  use  of  the  streets  by  railways. 

This  case  is  clearly  distinguishable  from  that  of  People 
V.  Newton,  112  N.  Y.  396,  cited  at  length  by  plaintiff's 
counsel.  There  the  railroad  company  had  no  express  grant 
of  legislative  authority,  and  the  consent  of  the  muiuci()ality 
was  refused.  It  attempted  to  override  the  local  authorities, 
and  compel  them  by  mandamus  to  give  their  approval  to  the 
opening  and  excavation  of  the  streets  for  the  purpose  of  sub- 
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stituting  a  subsurface  mode  of  operation,  when  the  granting 
of  the  permission  plainly  involved  the  exercise  of  judgment 
and  discretion.  It  was  held  that  under  such  circumstances 
the  department  of  public  works  could  not  be  coerced  to  act 
favorably  upon  the  company's  application.  But  the  case  is 
not  authority  for  the  broad  proposition  for  which  the  plain- 
tiff contends,  that  where  the  right  to  select  a  motive  power  is 
expressly  given,  and  is  not  limited  eitiier  as  to  time  or  kind, 
and  a  selection  has  been  made  with  the  approval  of  th«  city 
authorities,  the  company  cannot  subsequently  adopt  a  new 
and  better  system  of  propulsion  upon  obtaining  the  municipal 
consent  thereto. 

The  defendant  was  not  subject  to  the  provisions  of  section 
12  of  the  street  surface  railroad  act  of  18S4,  chapter  252,  as 
amended  by  chapter  531  of  the  Laws  of  1889,  requiring  the 
approval  of  the  railroad  commissioners  and  the  consent  of  the 
owners  of  one  half  ia  value  of  the  property  abutting  upon 
the  streets. 

It  had  the  right  to  make  the  change,  under  the  act  of  1862, 
upon  obtaining  the  consent  of  the  common  council,  and  hence 
it  is  embraced  within  the  saving  clause  contained  in  section 
18,  which  declares  that  the  act  of  1884  shall  not  interfere 
"with,  repeal,  or  invalidate  any  rights  theretofore  acquired 
tinder  the  laws  of  the  state  by  any  horse-railroad  company,  or 
affect  or  repeal  any  right  of  an  existing  street  surface  railroad 
company  to  construct,  extend,  operate,  and  maintain  its  road 
in  accordance  with  the  terms  and  provisions  of  its  charter 
and  the  acts  amendatory  thereof.  Inchoate  as  well  as  per- 
fected rights  are  saved  by  such  a  provision:  New  York  Cable 
Co.  V.  Mayor  etc.,  104  N.  Y.  1. 

The  defendant's  authority  to  use  electric  motors  in  the  pro- 
pulsion of  its  cars  in  the  streets  of  Albany,  and  to  operate  them 
\>y  the  single-trolley  system,  cannot  therefore  be  successfully 
questioned,  and  unless  some  actionable  damage  has  resulted, 
or  will  result,  to  the  plaintiff  therefrom,  its  complaint  was 
properly  dismissed  by  the  trial  court. 

There  is  no  question  of  prior  equities  involved.  It  is  a 
matter  of  strict  legal  right.  Neither  priority  of  grant  nor  pri- 
ority of  occupation  can  avail  either  party.  The  plaintiff  has 
a  franchise  which  is  entitled  to  protection,  but  the  prime  diffi- 
culty it  encounters  grows  out  of  its  subordinate  character.  It 
has  been  given  and  accepted  upon  the  express  condition  that 
it  shall  not  obstruct  or  interfere  with  the  enjoyment,  by  the 
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defendant,  of  its  franchises.  The  plaintiff  is  not  using  the 
streets  for  one  of  the  purposes  to  which  they  have  been  dedi- 
cated as  public  highways,  while  the  defendant  is  occupying 
them  in  such  a  manner  as  to  expedite  public  travel,  and  pro- 
mote the  public  use  to  which  they  were  originally  devoted. 
The  condition  contained  in  the  plaintiff's  grant  would  have 
been  implied  had  it  not  been  expressly  named. 

The  primary  and  dominant  purpose  of  a  street  is  for  public 
passage,  and  any  appropriation  of  it  by  legislative  sanction  to 
other  objects  must  be  deemed  to  be  in  subordination  to  this 
use,  unless  a  contrary  intent  is  clearly  expressed.  The  incon- 
venience or  loss  which  others  may  suffer  from  tlie  adoption  of 
a  mode  of  locomotion  authorized  by  law,  which  is  carefully 
and  skillfully  employed,  and  which  does  not  destroy  or  impair 
the  usefulness  of  a  street  as  a  public  way,  is  not  sufficient 
cause  for  a  recovery,  unless  there  is  some  statute  which  makes 
it  actionable.  A  different  rule  prevails  if  there  has  been  an 
encroachment  upon  private  rights  to  the  extent  of  an  appro- 
priation of  private  property,  and  it  was  upon  this  ground  that 
the  decision  in  the  elevated  railroad  cases  was  placed:  Stovif 
V.  New  York  El.  R.  R.  Co.,  90  N.  Y.  122;  43  Am.  Rep.  146; 
Lahr  v.  Metropolitan  El.  R.  R.  Co.,  104  N.  Y.  268.  .  It  was 
there  held  that  an  abutting  owner  has  an  easement  of  light, 
air,  and  access  in  the  street  in  front  of  his  premises,  of  which 
he  cannot  be  lawfully  deprived  without  compensation,  by  the 
erection  and  use  of  an  elevated  railway  structure. 

But  the  plaintiff  has  no  easement  in  the  public  streets.  It 
is  there  by  virtue  of  a  legislative  grant,  revocable  at  the  pleas- 
ure of  the  power  which  made  it,  constituting,  while  it  con- 
tinues, a  valuable  franchise,  which  is  recognized  as  property 
in  the  fullest  sense  of  the  term:  People  v.  O^Brien,  111  N.  Y. 
1;  7  Am.  St.  Rep.  684.  The  plaintiff's  title  to  this  property 
is,  however,  encumbered  by  a  condition  which  diminishes  its 
value,  and  it  cannot  rightfully  complain  of  the  burden  wliich 
it  has  voluntarily  assumed.  It  is  a  part  of  its  compact  with 
the  state  that  the  maintenance  of  its  lines  of  communication 
shall  not  prevent  the  adoption  by  the  public  of  any  safe,  con- 
venient, and  expeditious  mode  of  transit,  such  as  the  defend- 
ant's system  has  been  shown  to  be.  It  is  not  deprived  of  any 
property  right,  but  is  simply  compelled  to  yieM  the  sul)ser- 
vience  which  it  is  bound  to  render  under  the  charier  which 
gave  it  existence. 

These  considerations  necessarily  dispose  ofone  of  the  grounds 
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upon  which  the  plaintiff  claims  to  be  entitled  to  relief  from 
the  special  injury  sustained  by  the,  acts  of  the  defendant, 
namely,  the  derangement  of  the  electric  currents  upon  its 
lines  of  wire  by  means  of  induction,  as  it  is  called,  in  elec- 
trical dynamics. 

It  seems  to  be  indispensable  to  the  successful  prosecution 
of  the  plaintiff's  business,  that  it  should  make  use  of  an  ex- 
ceedingly weak  and  sensitive  current  of  electricity.  By  a  law 
of  electric  force,  not  clearly  defined  or  understood,  the  trans- 
mission of  a  powerful  current,  such  as  the  defendant  must  use 
to  supply  motion  to  its  cars,  along  a  line  of  wire  parallel  with 
and  in  close  proximity  to  the  plaintiff's  wires,  induces  upon 
the  latter  an  additional  current,  which  renders  the  operation 
of  the  plaintiff's  telephones  at  all  times  difficult,  and  some- 
times impracticable.  It  is  found  that  this  disturbance  cannot 
be  avoided  by  the  defendant  without  a  complete  change  of  the 
system  adopted,  and  the  use  of  motors  which  are  more  expen- 
sive, more  dangerous,  and  less  useful  and  efficient.  It  is 
obvious,  tliat  to  require  such  change  to  be  made  would  be  to 
grant  to  the  plaintiff,  by  a  decree  of  the  court,  that  which  the 
legislature  has  expressly  and  intentionally  withheld.  But  the 
plaintiff  is  exposed  to  another  danger  which  deserves  consid- 
eration. Its  system  of  communication  is  only  partially  estab- 
lished in  the  public  streets.  Its  telephones  are  located  upon 
the  premises  of  its  subscribers  and  patrons,  and  at  a  central 
exchange,  which  is  upon  private  property.  Its  instruments 
are  connected  by  branch  wires  with  the  main  wires  suspended 
upon  the  poles  in  the  streets.  To  render  their  respective  plants 
available,  both  parties  must  have  a  return  electric  current, 
and  both  use  the  earth  for  that  purpose.  The  plaintiff  grounds 
its  wires  upon  private  property,  and  in  many  cases  connects 
them  with  the  gas  and  water  pipes,  and  in  this  way  estab- 
lishes and  completes  its  required  circuit. 

It  is  immaterial  whether  its  wires  are  grounded  upon  its 
own  property,  or  that  of  others  who  permit  the  plaintiff  to  so 
use  their  premises.  Its  possession  as  a  licensee  would  be 
lawful  while  the  license  continues.  The  defendant  allows  the 
electric  current  used  for  the  movement  of  its  cars  to  escape  or 
discharge,  at  least  in  part,  directly  from  the  rails  into  the 
ground,  from  whence  it  spreads  or  flows,  by  reason  of  the  con- 
ductivity of  the  earth,  upon  plaintiff's  grounded  wires,  and 
the  most  serious  loss  which  the  plaintiff  sustains  results  from 
this  cause,  which  is  scientifically  known  as  conduction.     The 
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defendant  insists  that  it  has  an  equal  right  with  plaintiflF  to 
make  use  of  this  property,  or  law  of  nature,  in  the  conduct  of 
its  business,  just  as  all  are  entitled  to  the  common  use  of  the 
air  and  the  light  of  the  heavens,  which,  in  a  certain  sense,  is 
undoubtedly  true.  But  the  defendant  does  something  more. 
It  does  not  leave  the  natural  forces  of  matter  free  to  act  un- 
affected by  any  interference  on  its  part.  It  generates  and 
accumulates  electricity  in  large  and  turbulent  quantities,  and 
then  allows  it  to  escape  upon  the  premises  occupied  by  the 
plaintiff,  to  its  damage. 

We  are  not  prepared  to  hold  that  a  person,  even  in  the 
prosecution  of  a  lawful  trade  or  business,  upon  his  own  land, 
can  gather  there  by  artificial  means  a  natural  element  like 
electricity,  and  discharge  it  in  such  a  volume  that,  owing  to 
the  conductive  properties  of  the  earth,  it  will  be  conveyed 
upon  the  grounds  of  his  neighbor  with  such  force  and  to  such 
an  extent  as  to  break  up  his  business,  or  impair  the  value  of 
his  property,  and  not  be  held  responsible  for  the  resulting  in- 
jury. The  possibilities  of  the  manifold  industrial  and  com- 
mercial uses  to  which  electrticity  may  eventually  be  adapted, 
and  which  are  even  now  foreshadowed  by  the  achievements 
of  science,  are  so  great  as  to  lead  us  to  hesitate  before  declar- 
ing an  exemption  from  liability  in  such  a  case.  It  is  difUcult 
to  see  how  responsibility  is  diminished  or  avoided,  because 
the  actor  is  aided  in  the  accomplishment  of  the  result  by  a 
natural  law.  It  is  not  the  operation  of  the  law  to  which  the 
plaintiff  objects,  but  the  projection  upon  its  premises,  by  un- 
natural and  artificial  causes,  of  an  electric  current  in  such  a 
manner  and  with  such  intensity  as  to  materially  injure  its 
property.  It  cannot  be  questioned  that  one  has  the  right  to 
accumulate  water  upon  his  own  real  property  and  use  it  for  a 
motive  power;  but  he  cannot  discharge  it  there  in  such  quan- 
tities that,  by  the  action  of  physical  forces,  it  will  inundate 
his  neighbor's  lands  and  destroy  his  property,  and  shield 
himself  from  liability  by  the  plea  that  it  was  not  his  act,  but 
an  inexorable  law  of  nature,  that  caused  the  damage.  Except 
where  the  franchise  is  to  be  exercised  for  the  benefit  of  the 
public,  the  corporate  character  of  the  aggressor  can  make  no 
difference.  The  legislative  authority  is  required  to  enable  it 
to  do  business  in  its  corporate  form,  but  such  authority  carries 
with  it  no  lawful  right  to  do  an  act  which  would  be  a  trespass 
if  done  by  a  private  person  conducting  a  like  business.  If 
either  collects,  for  pleasure  or  profit,  the  subtle  ami  impercep- 
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tible  electric  fluid,  tliere  would  seem  to  be  no  great  hardship 
in  imposing  upon  it,  or  him,  the  same  duty  which  is  exacted 
of  the  owner  of  the  accumulated  water-power, —  that  of  provid- 
ing an  artificial  conduit  for  the  artificial  product,  if  necessary 
to  prevent  injury  to  others. 

But  the  record  before  us  does  not  require  a  determination 
of  the  question  in  this  form.  The  use  which  the  plaiutifif  is 
making  of  its  grounded  wires  is  a  part  of  its  system  of  tele- 
phonic communication  through  the  public  streets,  and  a  ne- 
cessary component  of  the  service  it  maintains  there  under  the 
permission  of  the  state,  and  is  subject  to  the  condition  that  it 
shall  not  incommode  the  use  of  the  streets  by  the  public.  It 
is  one  indivisible  franchise,  and  is  in  its  entirety  subservient 
to  the  lawful  uses  which  rpay  be  made  of  these  thoroughfares 
for  public  travel.  In  this  respect  no  distinction  can  be  made 
between  the  injuries  resulting  from  induction  and  conduction. 

In  the  disposition  of  this  appeal  there  has  been  no  occasion 
to  m;tke  any  application  of  the  rule  that  where  a  public  use 
authorized  by  law  takes  no  property  of  the  individual,  but 
merely  affects  him  by  proximity,  the  necessary  interference 
in  his  business  or  in  the  enjoyment  of  his  property  occasioned 
by  such  use  furnishes  no  basis  for  damages:  Raddiff's  ExWs 
V.  Mayor  etc.,  4  N.  Y.  195;  53  Am.  Dec.  357;  Bellinger  v.  New 
Yo>k  Cent.  R.  R.  Co.,  23  N.  Y.  42;  Moyor  v.  New  York  etc. 
R.  R.  Co.,  88  N.  Y.  351;  Uline  v.  New  York  etc.  R.  R.  Co.,  101 
N.  Y.  98;  54  Am.  Rep.  661;  American  Bank  Note  Co.  v.  New 
York  etc.  R.  R.  Co.,  129  N.  Y.  252.  Under  such  a  rule  it 
would  be  a  grave  question  whether  the  injuries  to  whicli  the 
plaintiff  was  subjected  would  not,  if  made  permanent,  consti- 
tute a  servitude  upon  its  property  which  could  not  be  imposed 
without  compensation,  provided  the  parties  were  occupying 
the  streets  upon  aa  equal  footing.  As  was  said  by  Judge 
Andrews  in  Cogswell  v.  New  York  etc.  R.  R.  Co.,  103  N.  Y.  14, 
57  Am.  Rep.  701:  "It  is,  in  many  cases,  difficult  to  draw  the 
line,  and  to  determine  whether  a  particular  use  is  consistent 
with  the  duties  and  burdens  arising  from  vicinage,  or  whether 
it  inflicts  an  injury  for  which  the  law  affords  a  remedy." 

We  are  spared  the  task  of  discrimination  in  this  case  by 
reason  of  the  legal  attitude  which  the  plaintiff  has  assumed 
in  its  occupation  of  the  streets.  It  has  accorded  to  the  pub» 
lie,  by  the  manner  in  which  it  has  elected  to  use  its  franchise,  f 
the  unrestricted  right  of  passage,  and  it  cannot  question  the 
form  in  whieh  such  right  shall  be  enjoyed,  so  long  as  it  is  of 
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lawful  origin  and  is  utilized  with  proper  care  and  skill.  The 
defendant's  mode  of  conveyance  of  passengers  is  of  this  char- 
acter, and  the  plaintifif  can  no  more  justly  complain  of  its  loss 
from  this  source  than  it  could  if,  by  the  jarring  of  loaded 
vehicles  passing  up  and  down  Broadway,  its  delicate  and  sen- 
sitive instruments  were  displaced  and  their  beneficial  use  im- 
paired or  .destroyed. 

There  is  also  an  appeal  by  the  defendant  from  an  order 
denying  a  motion  for  an  extra  allowance  of  costs.  The  decis- 
ion of  the  court  below  was  placed  upon  the  ground  of  a  want 
of  power,  and  the  special  reason  assigned  was,  "  that  the  ac- 
tion being  to  restrain  the  defendant  from  employing  a  particu- 
lar system  only,  and  over  a  part  only  of  the  road,  the  franchise 
was  not  involved,  and  there  is,  therefore,  no  basis  on  which 
an  allowance  can  be  estimated." 

In  denying  the  motion  for  this  sole  cause  we  think  the  su- 
preme court  erred.  The  subject-matter  of  the  controversy 
litigated  was  the  right  of  the  defendant  to  use  the  single- 
trolley  system  in  the  operation  of  its  road  upon  Broadway  and 
South  Ferry  Street,  and  the  prayer  for  relief  in  the  complaint 
is,  that  an  injunction  issue  "  restraining  the  defendant  from 
operating  its  said  railroad  through  the  city  of  Albany  by  the 
electric  system  herein  described."  If  the  right  thus  sought 
to  be  perpetually  enjoined  has  a  money  value,  and  there  was 
any  evidence  in  the  moving  papers  tending  to  establish  such 
value,  the  court  had  jurisdiction  to  entertain  the  motion,  and 
it  was  its  duty  to  exercise  its  discretion,  and  dispose  of  the 
application  upon  its  merits.  We  have  examined  the  record 
sufficiently  to  satisfy  us  that  there  was  some  proof  of  this 
character. 

One  witness  testifies  that  the  right  of  the  defendant  to  run 
its  cars  by  electric  motors  upon  the  single-trolley  system  in 
the  city  of  Albany  is  worth  to  the  company  the  sum  of  at 
least  three  hundred  thousand  dollars,  and  as  against  the 
double-trolley  system,  or  any  other  known  system,  at  least 
seventy-six  thousand  dollars.  We  are  not  permitted  to  say 
how  much  this  and  other  similar  evidence  may  be  worth.  We 
are  dealing  exclusively  with  a  question  of  power.  Whether 
there  shall  be  any  allowance  at  all,  or  what  the  amount  of  it 
shall  be,  and  how  far  the  hardships  of  the  plaintiff's  situa- 
tion shall  affect  the  allowance,  if  at  all,  are  questions  primarily 
to  be  considered  by  the  special  term,  and  can  be  safely  in- 
trusted to  its  determination.  The  authorities  cited  in  the 
AM.  St.  Rep.,  Vor..  XXXL  — 54 
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opinion  of  the  general  term  were  all  cases  where  no  evidence 
was  presented  as  to  the  commercial  value  of  the  right  or 
franchise  in  question,  and  the  decision  was,  that  in  the  ab- 
sence of  such  evidence  it  could  not  be  presumed  to  have  a 
particular  value.  The  just  inference  from  them  is,  that  if  such 
proofs  had  been  submitted  the  court  might  have  considered 
them  as  the  basis  of  an  allowance:  People  v.  Genesee  Valley 
Canal  R.  R.  Co.,  95  N.  Y.  666;  Conaughty  v.  Saratoga  Co. 
Bank,  92  N.  Y.  401;  Heilman  v.  Lazarus,  12  Abb.  N.  C.  19. 

The  order  of  the  general  term  granting  a  new  trial  must 
be  reversed,  and  the  judgment  entered  upon  the  report  of  the 
referee  affirmed,  with  costs  in  all  courts. 

The  order  denying  the  motion  for  an  additional  allowance 
should  be  reversed,  with  costs,  and  the  motion  remitted  to 
the  supreme  court  to  be  there  heard  upon  its  merits. 

Corporations,  Liabilitt  of,  fob  Acrrs  Done  Ultra  Vires:  Tintman 
V.  Belvidere  etc.  R.  R.  Co.,  28  N.  J.  L.  148;  69  Am.  Dec.  565. 

Strebt-railwat  Companies.  — Power  to  Adopt  Improved  Appliances: 
Boston  etc.  ffy  Go.  v.  Eaaton,  133  Pa.  St.  605:  19  Am.  St.  Rep.  658. 

Telephones  abb  Classed  with  Telegraphs,  fob  What  Purposes:  Se« 
note  to  Central  Union  Telephone  Go.  v.  Falley,  10  Am.  St.  Rep.  128,  129. 

Power  of  Municipal  Corporation  to  Regulate  the  Use  of  Streets: 
See  cases  cited  ia  the  note  to  Wood  v.  Mears,  74  Am.  Dec.  229. 

Telephone  Companies,  Rights  of,  to  Use  of  Streets:  Cincinnati  etc. 
Ry  Go,  r.  Telegraph  Aaa'n,  48  Ohio  St.  390;  29  Am.  St.  Rep.  559. 


People  v.  Cross. 

[135  New  York,  536.] 

Bxtbadited  FuornvB  Triable  for  Crime  Other  thaw  That  Named  nf 
Warrant  when.  —  A  fugitive  from  justice,  surreudered  to  the  author- 
ities of  this  state  upoa  their  demand,  pursuant  to  the  constitntion  and 
laws  of  the  United  States,  by  the  governor  of  another  state,  may  be  held 
and  tried  here  for  a  crime  other  than  that  charged  in  the  warrant  by 
virtue  of  which  he  was  arrested  and  surrendered  in  the  state  to  which 
be  had  fled,  when  the  criminal  act  for  which  he  was  extradited  and  that 
for  which  he  is  indicted  and  held  is  the  same. 

Obligation  of  States  of  Union  to  Extradite  not  Founded  on  Com- 
ity OB  Treaty,  bitt  on  Federal  Constitution.  —  The  obligation  of 
the  states  of  the  Union  to  surrender  to  each  other  persons  charged  with 
crime  is  not  founded  upon  comity  or  treaty,  but  upon  the  provisions  of 
the  federal  constitution,  and  is  not  limited  to  specific  offenses,  but  em< 
braces  all  crimes.  The  constitution  contains  no  express  condition  that 
the  state  to  which  a  fueitive  is  surrendered  cannot  try  him  for  any 
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other  offense  than  that  charged  in  the  warrant  of  extradition,  and  no 
snch  condition  can  be  implied.  Where,  therefore,  in  habeas  corpus  pro- 
ceedings, it  appears  that  the  relator  has  been  extradited  from  the  state 
of  Wisconsin  upon  a  requisition  of  the  governor  of  this  state,  stating 
that  the  relator  stood  charged  with  grand  larceny,  and  that  after  his 
return  to  this  state  the  indictment  for  grand  larceny  was  quashed,  and 
he  was  held  upon  an  indictment  for  robbery  in  the  first  degree,  both 
indictments  being  based  upon  the  same  acts,  no  principle  of  comity  be- 
tween the  states,  nor  any  legal  right  secured  to  the  relator,  ia  violated 
by  his  detention. 

Habeas  corpus.     The  opinion  states  the  case. 

John  H.  Qleason,  for  the  appellant. 

James  W.  Eaton,  district  attorney,  for  the  respondent. 

O'Brien,  J.  The  relator,  George  W.  Post,  in  his  petition^ 
alleges  that  he  is  unlawfully  restrained  of  his  liberty,  and 
imprisoned  in  the  county  jail  of  the  county  of  Albany  by  the 
sheriff.  Upon  his  application,  a  writ  of  habeas  corpus  was 
issued  to  inquire  into  the  cause  of  the  imprisonment,  and 
having  been  served  upon  the  sheriff  in  whose  custody  the  re- 
lator was,  a  return  was  made  thereto,  in  substance,  that  the 
relator  was  held  by  him  in  custody,  as  such  sheriff,  by  virtue 
of  a  bench-warrant  issued  and  delivered  to  hino  by  the  dis- 
trict attorney  of  the  county  of  Albany,  upon  an  indictment 
duly  found  in  the  court  of  oyer  and  terminer,  whereby  the  re- 
lator was  charged  with  the  crime  of  robbery  in  the  first  degree. 
To  this  return  the  relator  answered,  denying  that  the  impris- 
onment was  legal,  as  alleged  by  the  sheriff,  and  also  set  forth 
the  following  facts  as  constituting  the  true  cause  of  the  deten- 
tion; that  in  February,  1889,  the  relator  was  indicted  in  the 
court  of  sessions  of  Albany  County  for  the  crime  of  grand  lar- 
ceny in  the  first  degree;  that  afterwards,  and  in  October,  1891, 
when  the  relator  was  a  resident  and  inhabitant  of  the  state  of 
Wisconsin,  and  sojourning  therein,  he  was  arrested  upon  a 
warrant  issued  by  the  governor  of  that  state,  upon  the  requisi- 
tion of  the  governor  of  New  York,  in  which  requisition  it  was 
stated  that  the  relator  stood  charged,  upon  an  indictment  in 
the  state  of  New  York,  with  the  crime  of  grand  larceny  in  the 
first  degree,  committed  in  the  county  of  Albany,  and  that 
the  relator  had  fled  from  the  state  having  jurisdiction  of  the 
crime  charged,  and  had  taken  refuge  in  the  state  of  Wiscon. 
sin,  and  demanding  the  return  of  the  relator,  pursuant  to  the 
constitution  and  laws  of  the  United  States;  that  after  such 
arrest,  upon  the  warrant  of  the  governor  of  Wisconsin,  the  re- 
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later  was  delivered  to  an  agent,  appointed  by  the  governor  of 
New  York  for  tiiat  purpose,  and  conveyed  to  Albany  for  trial 
upon  the  indictment;  that  afterwards  he  was  arraigned  upon 
the  indictment  and  pleaded  not  guilty,  and  committed  to  the 
custody  of  the  sheriff,  by  whom  he  was  held  and  imprisoned 
till  about  the  21i5t  of  April,  1892,  when  the  indictment  for  grand 
larceny  in  the  first  degree,  upon  which  the  relator  was  arrested 
in  Wisconsin,  was  set  aside  and  quashed;  that  on  the  same 
day,  the  district  attorney  issued  a  bench-warrant  to  the  sheriff 
upon  the  indictment  for  robbery,  which  was  found  subsequent 
to  his  extradition  from  Wisconsin,  and  that  by  virtue  of  that 
warrant  alone  the  relator  was  detained  in  custody  at  the  time 
of  his  application  for  the  writ  of  habeas  corpus.  The  district 
attorney  admitted  the  facts  stated  in  the  answer  or  traverse  of 
the  relator  to  the  return,  except  some  immaterial  allegations 
with  reference  to  the  first  indictment,  and  upon  what  was 
virtually  a  demurrer  to  the  relator's  traverse,  the  question  was. 
submitted  to  the  judge  before  w^hora  the  writ  was  made  re- 
turnable, who  dismissed  it,  and  denied  the  prayer  of  the 
petitioner,  and  remanded  him  to  the  custody  of  the  sheriff. 
This  order  has  been  affirmed  at  the  general  term.  It  was  ad- 
mitted in  the  courts  below,  and  is  here,  that  the  relator  is 
held  in  custody  for  the  same  criminal  act  which  constituted 
the  ground  of  the  requisition  by  the  governor  of  this  state 
upon  the  governor  of  Wisconsin,  and  of  his  extradition  from 
that  state.  In  the  warrant  of  the  governor  of  Wisconsin,  and 
in  the  requisition  of  the  governor  of  this  state,  that  act  was 
designated  as  grand  larceny  in  the  first  degree,  while  in  the 
indictment  and  warrant  under  which  the  relator  was  held 
when  he  applied  for  the  writ  of  habeas  corpus  it  was  designated 
as  the  crime  of  robbery  in  the  first  degree,  and  the  question  is, 
whether  a  fugitive  from  justice,  surrendered  to  the  authorities 
of  this  state  upon  their  demand,  pursuant  to  the  constitution 
and  laws  of  the  United  States,  by  the  governor  of  another  state, 
can  be  held  or  tried  here  for  any  other  crime  than  that  charged 
in  the  warrant  by  virtue  of  which  he  was  arrested  and  sur- 
rendered in  the  state  to  which  he  had  fled,  although  the  act 
for  which  he  was  extradited  and  that  for  which  he  is  now 
indicted  and  held  in  this  state  is  the  same.  The  obligation 
of  independent  nations  to  surrender  fugitives  from  justice  to 
each  other  when  demanded  rests  either  upon  international 
comity  or  the  stipulations  of  express  treaty.  When  upon  the 
former,  there  is  and  can  be  no  general  rule  as  to  the  duty  of 
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the  government  upon  which  the  demand  is  made,  save  its  own 
sense  of  justice  and  regard  for  what  is  due  to  its  neighbors. 
When  upon  the  latter,  the  obligation  is  discharged  by  the  sur- 
render of  persons  properly  charged  with  the  specific  offenses 
provided  for  in  the  treaty.  Whether  fugitives  from  justice 
extradited  from  foreign  countries  for  offenses  against  tho 
United  States  or  any  of  the  states  could  be  tried  when  brought 
within  the  proper  jurisdiction  for  any  offense  except  that 
charged  in  the  papers  upon  which  the  accused  was  surrendered 
by  the  foreign  government  was,  until  quite  recently,  a  ques- 
tion that  produced  much  conflict  of  judicial  authority.  The 
supreme  court  of  the  United  States  has  settled  the  question, 
80  far  as  concerns  the  obligations  due  to  foreign  nations,  or  to 
persons  surrendered  by  them,  upon  the  demand  of  the  federal 
government  pursuant  to  treaty  stipulations:  United  SlKtes  v. 
Eauscher,  119  U.  S.  407. 

In  that  case  it  appeared  that  Rauscher  was  surrendered  by 
the  government  of  Great  Britain  to  the  United  States,  upon 
its  demand,  for  murder  committed  upon  the  high  seas,  an 
offense  of  which  its  courts  had  jurisdiction,  and  that  lie  was 
subsequently  tried  and  convicted  of  another  and  minor  offense, 
namely,  the  cruel  and  inhuman  punishment  of  the  same  sea- 
man, and  thus  the  act  for  which  he  was  extradited  and  tried 
was  the  same. 

It  is  urged  by  the  learned  counsel  for  the  relator  that  this 
is  a  controlling  authority  in  the  case  at  bar.  But  we  tliink 
that  there  is  a  material  distinction  between  the  facts  and  cir- 
cumstances of  that  case  and  those  disclosed  by  the  record  be- 
fore us.  It  must  be  noted  in  the  first  place  that  much  stress 
was  laid  in  that  decision,  and  very  properly,  upon  the  fact 
that,  by  the  act  of  Congress  relating  to  extradition  from  foreign 
nations  upon  the  application  of  the  federal  government,  it  is 
expressly  provided  that  the  person  surrendered  shall  not,  when 
brought  to  this  country,  be  tried  for  any  other  or  different 
offense.  This  is  the  construction  given  to  the  act  in  the  case 
last  cited:  119  U.  S.  443;  U.  S.  Rev.  Stats.,  sec.  5275.  The  act 
of  Congress  passed  in  pursuance  of  the  federal  constitution  is 
the  supreme  law  of  the  land,  and  this  law  protected  Rauscher 
from  trial  for  any  other  offense  than  the  one  upon  which  he 
was  surrendered  to  this  government  by  the  British  authorities. 
Moreover,  the  laws  of  Great  Britain,  from  which  jurisdiction 
the  fugitive  had  been  extradited,  forbid  the  surrender,  by  that 
government,  of  persons  charged  with  crime  in  other  jurisdic- 
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tions,  to  countries  under  whose  laws  the  person  demanded  was 
liable  to  be  tried  for  some  other  or  different  offense  than  that 
charged  in  the  application  for  extradition:  33  &  34  Vict.,  c. 
52;  Adriance  v.  Lagrave,  59  N.  Y.  115;  17  Am.  Rep.  317. 
And  therefore  when  the  United  States  took  the  fugitive  from 
the  protection  of  those  laws,  its  faith  and  honor  was  pledged, 
at  least  impliedly,  to  the  effect  that  it  would  not  permit  its 
courts  to  try  him  for  any  other  offense,  even  though  it  might 
be  of  a  lesser  grade  than  that  upon  which  he  was  surrendered. 
Furthermore,  the  offense  for  which  Rauscher  was  actually 
tried  was  not  one  which  Great  Britain  had  bound  itself  by 
the  terms  of  the  treaty  with  this  country  to  surrender  him. 
It  may  very  well  be  that  had  he  been  charged  in  the  applica- 
tion for  extradition  with  only  the  offense  for  which  he  was 
tried,  that  the  government  within  whose  jurisdiction  he  was 
found  would  have  refused  to  surrender  him  to  the  authorities 
of  the  United  States.  It  would  therefore  seem  to  be  clear 
that  his  trial  for  another  offense  was  in  violation  of  the  faith 
and  honor  of  the  government,  as  well  as  of  an  express  law  of 
Congress.  These  considerations  are  not  applicable  to  the  case 
now  before  us.  The  obligations  of  the  states  of  this  Union  to 
surrender  to  each  other  persons  charged  with  crime  is  not 
founded  upon  comity  or  treaty,  but  upon  the  plain  provisions 
of  the  federal  constitution,  found  in  article  4,  section  2,  as  fol- 
lows: "  A  person  charged  in  any  state  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  justice,  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive  authority  of 
the  state  fVom  which  he  has  fled,  be  delivered  up  to  be  re- 
moved to  the  state  having  jurisdiction  of  the  crime."  The 
obligation  thus  imposed  upon  the  states  is  not,  like  treaties 
between  independent  nations,  limited  to  specific  offenses,  but 
embraces  all  crimes,  and  if  the  demanding  state,  when  the 
fugitive  is  surrendered  to  it,  cannot  try  him  for  any  other  of- 
fense than  that  charged  in  the  warrant  of  extradition,  that  is 
a  condition  that  must  be  implied,  as  it  is  not  expressed  in  the 
instrument  creating  the  obligation.  Whether  a  fugitive  from 
justice  can  be  tried  in  the  state  from  which  he  has  fled,  and 
to  which  he  has  been  surrendered,  for  any  other  offense  than 
that  charged  in  the  application  to  the  governor  of  the  surren- 
dering state,  is  a  question  upon  which  much  conflict  of  author* 
ity  is  to  be  fonnd  in  the  courts  of  the  several  states,  and  in 
the  inferior  courts  of  the  United  States,  as  the  federal  supreme 
court  has  not  yet,  so  far  as  I  am  informed,  passed  upon  the 
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point.  We  are  asked  in  this  case  to  hold  that  the  rule  must 
be  the  same  in  cases  of  interstate  and  international  extradi- 
tion, and  that  the  principles  which  control  the  latter  have 
been  announced  in  the  Rauscher  case.  We  are  not  prepared 
to  hold  that  the  doctrine  of  that  case  is  necessarily  applicable 
to  this.  There  were  reasons  for  that  decision  that  do  not  ex- 
ist in  this  case,  some  of  which  we  have  already  pointed  out. 
It  may  be  proper  to  add,  also,  that  the  act  of  Congress  regu- 
lating interstate  extradition  does  not  provide  that  the  fugi- 
tive surrendered  shall  be  exempt  from  trial  upon  any  other 
charge,  while  that  regulating  international  extradition  does, 
according  to  the  construction  given  to  it  by  the  highest  fed- 
eral court,  as  we  have  seen:  U.  S.  Rev.  Stats.,  sees.  5278, 5279; 
United  States  v.  Rauscher,  119  U.  S.  407. 

It  was  competent  for  Congress  to  insert  the  same  or  a  sim- 
ilar provision  in  the  statute  regulating  extradition  between 
the  states  as  that  regulating  extradition  from  foreign  nations, 
but  it  is  somewhat  significant  that  it  has  not  done  so.  The 
states,  though  sovereign  and  supreme  in  their  domestic  affairs, 
and  as  to  all  matters  not  conferred  by  the  constitution  of  the 
United  States  upon  the  federal  government,  bear  relations  to 
each  other  with  respect  to  the  question  now  under  considera- 
tion somewhat  different  from  that  of  foreign  and  independent 
nations.  Possibly  it  would  be  competent  for  the  states  to 
enact  that  persons  charged  with  crime  in  other  states  should 
not  be  taken  from  the  jurisdiction  where  they  are  found,  un- 
less by  the  law  of  the  demanding  state  they  are  not  liable  to, 
be  put  upon  trial  for  any  other  offense  than  that  charged  in 
the  demand  for  his  surrender.  But  I  am  not  aware  that  any 
of  the  states  have  enacted  such  regulations.  On  the  contrary, 
the  highest  court  of  Wisconsin,  the  state  from  which  the  rela- 
tor was  demanded  and  received,  has  held  that  a  fugitive  from 
justice,  surrendered  to  another  state  upon  demand,  under  the 
constitution,  may  be  tried  in  the  state  from  which  he  fled,  for 
any  other  offense  of  which  its  courts  may  have  jurisdiction: 
State  V,  Stewart,  60  Wis.  587;  50  Am.  Rep.  388;  Adriance  v. 
Lagrave,  59  N.  Y.  115;  17  Am.  Rep.  317. 

As  this  is  the  law  of  that  state,  it  is  difficult  to  see  how  any 
rule  of  comity  has  been  disregarded  by  reason  of  what  has 
been  done  in  the  case  at  bar.  We  do  not  think  it  necessary 
in  this  case  to  decide  the  question  as  to  whether  there  is  a  dis- 
tinction to  be  observed  in  cases  of  interstate  and  international 
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extradition  with  respect  to  the  trial  of  the  person  extradited 
for  another  and  different  offense.  We  think  that  as  the 
charge  upon  which  the  relator  is  now  held,  though  designated 
as  robbery,  is  based  upon  the  identical  act  for  which  he  was 
Burrendered  by  the  governor  of  Wisconsin,  and  then  desig- 
nated as  grand  larceny,  that  no  principle  of  comity  between 
the  states,  nor  any  legal  right  secured  to  the  relator,  has  been 
violated. 

For  these  reasons,  the  order  appealed  from  should  be  af- 
firmed.   

EzTRADmoN. — RiOHT  TO  Try  Extraditbd  Pbrsons  for  Other  Of- 
FW8B8:  State  r.  Hall,  40  Kan.  338;  10  Am.  St.  Rep.  200;  Ex  parte  McKnight, 
48  Ohio  8t  588;  State  ▼.  Stetoart,  60  Wis.  587;  50  Am.  B«p.  388.  For  a  fall 
discnssioa  of  this  subject,  see  extended  notes  to  Slate  t.  Hall,  10  Am.  St. 
Rei^  207,  and  MaUer  ^  Fettert  67  Am.  Deo.  400. 
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Gregory  v.  Layton. 

[36  South  Carolina,  93.] 
Dahagxs  Resulting  from  Acts  dome  on  Adjacent  Land,  Liability  for. 
One  owner  of  land  is  not  liable  to  his  neighbor  for  damages  result- 
ing to  the  latter's  land  from  acts  done  by  the  former  upon  his  own 
land,  unless  the  acts  are  negligently  done,  or  the  damages  are  the  nat< 
ural  and  probable  consequences  of  such  acts.  He  is  not  responsible  for 
all  possible  consequences  that  may  result  from  his  lawful  acts  done  on 
his  own  land. 

Action  to  recover  damages  for  injuries  to  land.  The  cir- 
cuit judge  charged  the  jury  that,  as  matter  of  law,  the  plain- 
tiff was  not  entitled  to  damages  on  account  of  the  fire  alleged 
in  the  first  cause  of  action  to  have  been  carelessly  and  negli- 
gently used  on  the  defendant's  premises,  because  there  was 
no  proof  of  negligence  on  the  part  of  the  defendant,  the  testi- 
mony being  that  his  servants  set  fire  to  some  bushes  and 
briars  on  his  land  while  the  weather  was  quiet,  but  some 
hours  after,  while  the  bushes  and  briars  were  burning,  a  wind 
arose  which  carried  the  fire  upon  the  plaintiff's  land,  although 
the  defendant's  servants  exerted  themselves  to  prevent  its 
spread.  In  reference  to  the  second  cause  of  action,  he  charged 
that  if  the  injury  to  the  plaintiff's  land  was  the  natural  con- 
sequence of  the  acts  done  by  the  defendant  upon  his  land, 
the  defendant  would  be  responsible  in  damages  to  the  exteut 
of  the  injury. 

D.  A.  Townsend,  for  the  appellant. 

William  MunrOf  contra. 

857 


868  Gregory  v.  Layton.  [S.  Carolina, 

McIvER,  C.  J.  The  complaint  in  this  case  sets  forth  two 
causes  of  action;  one  that  ''the  defendant  so  carelessly  and 
negligently  used  fire  on  his  own  premises,  and  employed  ser- 
vants who  so  carelessly  and  negligently  used  fire  on  his  prem- 
ises, that  said  fire  reached  the  land  and  premises  of  the 
plaintiff,"  thereby  causing  the  injuries  for  which  damages 
are  claimed;  the  other  that  "the  defendant  injured  and  dam- 
aged the  land  of  the  plaintiff  to  the  amount  of  five  hundred 
dollars,  by  wrongfully  and  unlawfully  stopping  up  a  ditch, 
and  by  erecting  an  embankment,  and  by  otherwise  obstruct- 
ing the  natural  flow  of  the  surface  water  from  plaintiff's  land, 
and  the  natural  flow  of  water  from  a  spring  on  plaintiff's 
land  (which  produces  a  continued  flow  of  water),  thus  caus- 
ing all  of  said  water  to  pond  on  plaintiff's  land  and  to  flow 
back  thereon,  out  of  its  natural  course,  and  to  spread  thereon, 
and  rendering  said  land,  which  was  otherwise  valuable,  unfit 
for  cultivation  and  valueless." 

The  jury  found  for  the  defendant,  and  the  plaintiff  appeals, 
basing  his  appeal  upon  the  following  exceptions  to  the  charge 
of  the  circuit  judge:  1.  Because  his  honor  erred  in  charging 
the  jury  that  "it  is  not  enough  that  what  the  proprietor  does 
interferes  with  the  convenient  use  of  his  neighbor's  land. 
That  does  not  touch  it.  Any  act  for  which  he  is  responsible 
in  damages  must  produce  a  direct  and  positive  effect  upon 
the  property  of  his  neighbor."  2.  Because  his  honor  erred  in 
charging  the  jury  that  "  the  result  must  be  the  natural  con- 
sequence of  the  act  done If  the  natural  and  probable 

consequence  of  the  act  is  to  inflict  some  actual,  positive 
injury,  then  he  will  be  responsible  in  damages." 

The  charge  of  the  circuit  judge  is  set  out  in  full  in  the  case, 
and  we  think  it  furnishes  its  own  best  vindication  from  the 
errors  imputed  in  the  exceptions;  and  for  this  purpose  ifc 
should  be  embraced  in  the  report  of  the  case.  The  first  ex- 
ception seems  to  impute  two  errors  to  the  circuit  judge:  1.  la 
Baying  that  the  fact  that  the  act  done  by  one  proprietor  on 
his  own  land  interferes  simply  with  the  convenient  use  of  his 
neighbor's  land  is  not  sufiicient  to  give  a  right  of  action  for 
such  act;  2.  That  to  render  one  responsible  in  damages  for 
an  act  done  by  the  defendant  on  his  own  land,  such  act 
must  produce  a  direct  and  positive  injurious  eflfect  upon  the 
property  of  his  neighbor.  It  is  true  that  in  this  exception  it  is 
not  stated  that  the  language  there  quoted  from  the  charge  was 
used  in  reference  to  an  act  done  by  defendant  upon  his  own 
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land;  but  by  examining  the  charge,  it  is  apparent  that  these 
extracts  were  taken  from  that  portion  of  the  charge  where 
the  judge  was  speaking  of  an  act  done  on  defendant's  own  land> 
and  therefore  the  charge  must  be  considered  as  applicable  to 
a  case  in  which  it  is  sought  to  make  a  person  liable  for  damaged 
alleged  to  have  resulted  from  an  act  done  on  his  own  land. 

Inasmuch  as  a  person  ha,s  the  unquestionable  right  to  use 
his  own  property  as  he  chooses,  doing  with  it  as  he  pleases, 
the  mere  doing  of  an  act  upon  one's  own  property  cannot,  of 
itself,  render  one  liable  to  an  action  for  damages,  but  such 
liability  must  depend  upon  the  manner  in  which  it  is  done,  or 
upon  the  nature  of  the  act  itself.  If  it  is  done  so  negligently 
as  that  thereby  his  neighbor's  property  is  injured,  or  if  the  act 
is  such  that  its  natural  and  probable  consequences  would  be 
to  injure  the  neighbor's  property,  then  the  wrong  consists  in  the 
negligence  with  which  the  act  is  done,  or  that  the  act  itself 
was  of  such  a  nature  as  that  the  natural  and  probable  conse- 
quences of  it  would  be  to  injure  the  neighbor.  The  mere  fact 
that  the  act  causes  inconvenience  to  the  neighbor  is  not  suffi- 
cient, for  it  is  very  obvious  that  there  are  very  many  acts 
which  a  person  may  lawfully  and  with  perfect  immunity  do 
upon  his  own  premises  which  may  result  in  some  inconve- 
nience to  his  neighbor.  To  support  this  view,  it  is  only  neces- 
sary to  refer  to  the  cases  collected  in  5  Am.  &  Eng.  Ency.  of 
Law,  74  et  seq.,  and  to  the  case  of  Thompson  v.  Richmond  etc. 
R.  R.  Co.,  24  S.  G.  366,  where  it  was  held  that  section  1511  of 
General  Statutes  was  enacted  for  the  express  purpose  of  elimi- 
nating any  question  of  negligence,  or  any  question  of  remote 
or  proximate  cause,  in  an  action  against  a  railroad  company 
to  recover  damages  for  any  injury  sustained  by  fire  which 
originated  on  the  right  of  way  of  a  railroad  company  from 
some  act  of  the  company,  or  its  agent  or  employee,  thereby 
impliedly  recognizing  the  correctness  of  the  rule  above  laid 
down  as  to  persons  other  than  railroad  companies. 

What  we  have  said  disposes  of  the  question  presented  by 
the  second  exception;  for  it  cannot  for  a  moment  be  held  that 
a  person  can  be  held  responsible  for  all  possible  consequences 
which  may  result  from  a  lawful  act  done  upon  his  own  prem- 
kes,  as  even  the  most  innocent  and  necessary  act  which  may 
be  done  by  one  upon  his  ovvn  premises  may  possibly  result  in 
some  injury  to  his  neighbor. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed. 
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Real  Property  —  Liabilitt  foe  Injuries  to  Adjacent  Lands.  —  If 
the  defendant  used  due  diligence  in  firing  his  land,  and  on  account  of  in- 
cvitable  accident  the  fire  escaped  and  burned  plaintiff's  rails,  defendant  will 
not  be  liable:  Miller  v.  Martin,  16  Mo.  503;  67  Am.  Dec.  242,  and  note.  A 
land-owner  firing  a  prairie  must  use  reasonable  precautions  to  prevent  in- 
jury to  others,  and  will  be  liable  for  a  failure  so  to  do:  Johnson  v.  Birher.  5 
Gilm.  425;  50  Am.  Dec.  416;  Webb  v.  Rome  etc.  R.  R.  Co.,  49  N.  Y.  420; 
10  Am.  Rep.  389,  and  note.  Liability  for  firing  adjacent  lands  generally: 
Note  to  McNally  v.  Golwell,  30  Am.  St.  Rep.  501-507.  For  discussion  of 
the  question  of  liability  for  damage  done  to  others  from  acts  committed  on 
one's  own  laud,  see  note  to  St.  Peter  v.  Denison,  17  Am.  Rep.  263;  also  ex- 
tended notes  to  Hay  v.  Cohoes  Co.,  61  Am.  Dec.  283,  and  RadcUff  v.  Mayor, 
53  Am.  Dec.  366.  The  owner  of  land  making  excavations  thereon  is  liable 
for  damage  to  the  adjacent  owner,  if  such  damage  could  have  been  avoided 
by  the  exercise  of  reasonable  care:  Charleas  v.  Rankin,  22  Mo.  566;  66  Am. 
Dec.  642,  and  note.  The  rightful  use  of  one's  land  may  cause  damage  to  an- 
other without  any  legal  wrong:  Haldeman  v.  Bruckhart,  45  Pa.  St.  514;  84 
Am.  Dec.  51 1.  A  party,  in  the  exercise  of  a  right  on  his  land,  which  involves 
danger  to  his  neighbor,  is  bound  to  provide  against  such  by  all  reasonable 
prudence  and  care:  Hummell  v.  Seventk  St.  Terrace  Co.,  20  Or.  401.  See 
«l3o  the  case  of  McNally  v.  Colwell,  91  Mich.  527;  30  Am.  St.  Rep.  494,  and 
extended  note. 
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Complaint  in  Action  on  Special  Contract  need  not  Allege  Defend- 
ant TO  BE  COHMON  CARRIER.  —  In  an  action  brought  by  a  shipper  of 
perishable  property  against  a  railroad  company  to  recover  damages  for 
its  failure  to  forward  the  property,  where  the  complaint  alleges  that  the 
defendant  contracted  with  the  plaintiff  to  ship,  transport,  and  carry 
such  property  to  its  destination,  it  is  not  necessary  that  it  should  allege 
that  the  defendant  was  a  common  carrier. 

Variance  —  Contract  Involvino  Different  Responsibilities  not  Ad- 
missible IN  Evidence  when.  —  Where  the  contract  set  out  in  a  com- 
plaint is  a  contract  to  ship,  transport,  and  carry  the  plaintiff's  goods  to 
a  certain  point,  a  bill  of  lading  containing  a  contract  to  merely  forward 
them  to  that  point,  and  stipulations  that  the  defendant  would  not  as- 
sume any  liability  beyond  its  own  rails,  and  would  not  be  responsil>lo 
for  delays  or  damages  from  unavoidable  causes,  is  not  admissible  in  evi- 
dence, since  these  are  distinct  and  different  contracts,  involving  differ- 
ent responsibilities. 

Connecting  Carriers —  Extent  of  their  Liability  under  Contract  to 
Forward  Goods.  —  Where  a  railroad  company  contracts  to  forward, 
not  to  transport,  goods  to  a  point  beyond  its  own  line,  expressly  stipu- 
lating that  it  assumes  no  liability  beyond  its  own  rails,  it  cannot  be  held 
liable  in  damages  for  any  loss  of  or  injury  to  such  goods,  occurring  b«« 
yond  its  own  line. 

Action  to  recover  damages.     The  facts  are  stated  in  the 
opinion. 
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Elliott  and  Townsend^  for  the  appellant. 
Robert  Aldrich,  contra. 

McIvER,  C.  J.  The  plaintiff  brings  this  action  to  recover 
damages  for  the  loss  of  a  car-load  of  watermelons  shipped  by 
plaintiff  on  defendant's  road  under  a  contract,  as  he  alleges, 
to  deliver  the  same  to  a  designated  consignee  in  the  city  of 
New  York.  In  the  complaint  the  allegations  necessary  to  be 
noticed  are  substantially  as  follows:  That  on  the  17th  of  July, 
1889,  the  plaintifif  delivered  to  defendant,  at  one  of  its  stations, 
a  car-load  of  watermelons,  consigned  to  J.  A.  Judge,  in  the 
city  of  New  York;  that  defendant  received  said  goods,  "  and 
agreed  to  ship,  transport,  and  carry  the  same"  for  the  freight 
price  of  $103.20,  to  be  paid  at  the  point  of  destination,  accord- 
ing to  the  custom  of  defendant  company  at  that  time  and  prior 
thereto;  that  defendant  transported  said  melons  to  a  station 
on  its  road  called  Yemassee,  en  route  for  New  York,  refusing 
to  carry  them  farther  unless  the  freight  was  paid  in  advance; 
that  plaintiff  received  no  notice  of  such  refusal  until  he  knew, 
from  the  perishable  nature  of  the  goo  Is,  they  must  be  dam- 
aged to  such  an  extent  as  to  render  them  valueless,  and  after 
plaintiff  refused  to  pay  the  freight  as  demanded,  defendant 
carried  said  goods  to  their  destination,  but  on  reaching  there 
they  were,  by  reason  of  the  delay  in  transportation,  damaged 
to  such  an  extent  as  to  prove  a  total  loss  to  the  plaintiff. 

The  case  came  on  for  trial  before  his  honor  Judge  Aldrich, 
and  after  the  complaint  was  read,  and  before  reading  the  an- 
swer, which  will  be  hereinafter  referred  to,  the  counsel  for 
defendant  interposed  an  oral  demurrer,  upon  the  ground  that 
the  complaint  failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  being  overruled,  the  trial  of  the  cause 
proceeded. 

In  the  answer,  defendant  denies  the  material  allegations  of 
the  complaint,  especially  that  defendant  had  agreed  "  to  ship, 
transport,  and  carry"  said  melons  to  New  York,  and  say  that 
the  melons  were  carried  by  defendant  to  Yemassee,  and  there 
defendant  offered  and  attempted  to  deliver  them  without  de- 
lay to  the  Charleston  and  Savannah  Railway  Company,  whose 
road  connects  with  defendant's  at  that  point,  and  is  a  usual 
connecting  line  with  defendant's  road  en  route  to  New  York, 
a  place  beyond  the  terminus  of  defendant's  road,  but  that 
Baid  Charleston  and  Savannah  Railway  Company  refused  to 
receive  said  goods  unless  the  freight  was  prepaid;  that  de- 
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fendant  used  due  diligence  in  notifying  the  plaintiff  of  such 
refusal,  and  requested  the  plaintiff  to  pay  the  freight  or  direct 
what  disposition  should  be  made  of  the  melons,  which  plain- 
tiff declined  to  do;  that  thereafter  said  Charleston  and  Savan- 
nah Railway  Company  received  said  goods  from  defendant  to 
be  forwarded  over  their  road  to  New  York. 

In  the  course  of  the  testimony,  plaintiff  offered  in  evidence 
the  bill  of  lading  given  by  defendant  to  plaintiff  when  the 
melons  were  shipped,  which  was  objected  to  upon  the  ground 
that  such  paper  set  forth  a  contract  different  from  that  set  out 
in  the  complaint;  the  difference  being  in  the  initials  of  the 
agent  of  the  defendant  company,  which  is  not  insisted  upon 
here,  and  in  the  fact  that  in  the  contract,  as  alleged  in  the 
complaint,  the  defendant  agreed  "to  ship,  transport,  and 
carry,"  while  that  stated  in  the  bill  of  lading  was  that  the  de- 
fendant received  the  goods  "to  be  forwarded  in  accordance 
with  the  provisions,  stipulations,  and  exceptions  of  the  gen- 
eral rules  and  regulations  and  freight  tariffs  of  the  company." 
The  bill  of  lading  also  contains  the  following  stipulations: 
"This  company  assumes  no  liability  beyond  its  own  rails. 
....  This  company  will  not  be  responsible  for  delays  or 
damages  from  unavoidable  causes,  nor  guarantee  any  special 
dispatch' in  the  transportation  of  any  article."  The  objection 
to  the  introduction  of  the  bill  of  lading  was  overruled  (to 
which  defendant  excepted),  and  it  was  received  in  evidence, 
and  a  copy  thereof  appears  in  the  case. 

Under  the  charge  of  the  judge,  the  jury  found  a  verdict  in 
favor  of  plaintiff,  and  defendant  appeals  upon  the  several 
grounds  set  out  in  the  record.  These  grounds  allege  error,  on 
the  part  of  the  circuit  judge,  in  the  following  particulars,  sub- 
stantially: 1.  In  overruling  the  demurrer;  2.  In  overruling 
defendant's  objection  to  the  introduction  of  the  bill  of  lading; 
8.  In  the  construction  of  the  contract  evidenced  by  the  bill 
of  lading. 

As  to  the  first,  we  do  not  think  there  was  any  error.  If, 
as  was  alleged  in  the  complaint,  the  defendant  contracted 
with  the  plaintiff  "to  ship,  transport,  and  carry"  his  melons 
to  New  York,  and  either  failed  entirely  to  perform  the  con- 
tract, or  failed  to  perform  it  with  that  reasonable  and  prompt 
dispatch  that  would  be  implied  from  the  perishable  nature 
of  the  goods,  then  unquestionably  the  defendant  would  be 
liable  for  such  breach  of  its  contract.  As  the  complaint, 
reasonably  construed,  does,  in  our  opinion,  state  such  a  con- 
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tract,  and  its  breach  by  defendant,  we  think  it  does  state  facts, 
which,  if  true,  would  give  the  plaintiff  a  cause  of  action.  The 
absence  of  an  allegation  that  defendant  was  a  common  carrier, 
upon  which  this  ground  of  appeal  seems  to  be  mainly  rested, 
cannot  aflFect  the  question.  The  defendant  is  not  sued  as  a 
common  carrier,  but  the  action  is  based  upon  a  special  con- 
tract, which  any  person,  natural  or  artificial,  may  make, 
whether  he  be  a  common  carrier  or  not. 

The  second  ground  is,  we  think,  well  taken.  The  contract, 
as  set  out  in  the  complaint,  is  a  contract  "to  ship,  transport, 
and  carry  "  the  goods  to  New  York,  whereas  the  contract  evi- 
denced by  the  bill  of  lading  oflfered  in  evidence  was  a  con- 
tract to  forward  the  goods  to  New  York,  with  a  special 
stipulation  that  the  defendant  company  "  assumes  no  lia- 
bility beyond  its  own  rails,"  and  "will  not  be  responsible  for 
delays  or  damages  from  unavoidable  causes."  These  are  dis- 
tinct and  different  contracts,  involving  different  responsibili- 
ties, as  will  be  seen  from  the  cases  which  will  hereinafter  be 
cited.  It  seems  to  us,  therefore,  that  it  was  error  to  allow  the 
plaintiff  to  offer  in  evidence  a  contract  different  from  that  set 
out  in  the  complaint.  But  as  this  objection  might  possibly 
be  obviated  by  amendment,  under  the  case  of  South  Carolina 
R.  R.  Co.  V.  Barrett,  12  S.  C.  173  (which,  however,  the  writer 
must  say  has  never  commanded  the  approval  of  his  judgnient» 
though  it  does  command  his  assent  as  an  authoritative  decis- 
ion of  the  court  of  last  resort),  it  is  necessary  to  proceed  to 
the  consideration  of  the  last  and  controlling  question  in  the 
case,  viz.,  whether  the  judge  erred  in  his  construction  of  the 
contract  evidenced  by  the  bill  of  lading. 

In  Insrirance  Co.  v.  Railroad  Co.,  104  U.  S.  157,  Mr.  Justice 
Harlan  says  the  rule  as  sanctioned  by  that  tribunal,  and 
adopted  in  most  of  the  courts  of  this  country,  is,  "that  the 
carrier,  in  the  absence  of  a  special  contract,  express  or  im- 
plied, for  the  safe  transportation  of  goods  to  their  known  des- 
tination, is  only  bound  to  carry  safely  to  the  end  of  its  line, 
and  there  deliver  to  the  next  carrier  in  the  route."  The  same 
rule  was  recognized  in  the  case  of  Railroad  Co.  v.  Pratt,  22 
Wall.  123,  and  in  that  case  the  distinction  between  a  contract 
"to  transport"  and  a  contract  "to  forward  "  is  plainly  and 
distinctly  recognized.  As  said  by  Mr.  Justice  Hunt  in  that 
case:  "  Transported  or  carried  are  equivalent  terms,  and 
quite  distinct  from  the  idea  of  forwarding";  and  as  the  word 
"  transported"  was  used  in  the  bill  of  lading  in   that  c.msc,  it 
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was  held  that  the  contract  bound  the  carrier  to  transport  or 
carry  beyond  its  own  lines. 

In  Crawford  v.  Southern  R.  R.  Ass'n,  51  Miss.  222,  24  Am. 
Rep.  626,  it  was  held  that  a  railroad  company,  by  simply  re- 
ceiving freight  marked  for  delivery  at  a  point  beyond  its  own 
lines,  does  not  thereby  contract  to  transport  and  deliver  at  the 
point  of  destination,  and  is  only  bound  to  seasonably  deliver 
the  freight  to  its  connecting  line  on  the  usual  route  to  the 
point  of  destination.  In  that  case,  the  terms  of  the  bill  of  lad- 
ing were,  so  far  as  the  question  we  are  considering,  practically 
identical  with  the  terms  of  the  bill  of  lading  in  this  case,  for 
it  acknowledged  receipt  of  the  goods,  "  to  be  forwarded  to 
Birmingham,  Alabama,"  a  point  with  which  defendant's  line 
did  not  connect,  except  by  intervening  lines  of  other  com- 
panies. To  the  same  effect,  see  Grindle  v.  Eastern  Exp.  Co., 
67  Me.  317;  24  Am.  Rep.  31;  Knight  v.  Providence  etc.  R.  R. 
Co.,  13  R.  I..  572;  43  Am.  Rep.  46;  Burroughs  v.  Norwich  etc. 
R.  R.  Co.,  100  Mass.  26;  1  Am.  Rep.  78;  and  also  American 
Exp.  Co.  V.  Second  Nat.  Bank,  69  Pa.  St.  394;  8  Am.  Rep.  268. 
In  that  case,  Sharswood,  J.,  points  out  the  distinction  between 
a  contract  to  carry  and  a  contract  to  forward.  The  same  doc- 
trine is,  it  seems  to  us,  justly  deducible  from  the  decision  of 
this  court  in  the  case  of  Piedmont  Mfg.  Co.  v.  Columbia  etc. 
R.  R.  Co.,  19  S.  C.  353,  though  the  case  is  not  exactly  in  point; 
for  there  it  is  laid  down  that  the  obligation  on  the  part  of  a 
carrier  to  transport  goods  beyond  its  own  line  arises  only  from 
the  contract  of  the  parties,  and  that  even  the  payment  of  the 
through- freight  to  a  point  beyond  its  own  terminus  does  not 
make  it  a  common  carrier  over  other  roads  to  the  point  of  des- 
tination. See  also  Felder  v.  Columbia  etc.  R.  R.  Co.,  21  S.  C. 
35;  53  Am.  Rep.  656. 

Now,  in  this  case,  the  contract  on  the  part  of  the  defendant 
being  to  forward,  and  not  to  transport,  accompanied  with  the 
express  stipulation  that  defendant  "  assumes  no  liability 
beyond  its  own  rails,"  we  think  the  circuit  judge  erred  in  con- 
struing the  bill  of  lading  as  a  contract  to  carry  the  goods  to 
New  York.  This  case  is  very  difiFerent  from  that  of  Kyle  v. 
Laurens  R.  R.  Co.,  10  Rich.  382,  70  Am.  Dec.  231,  for  there 
the  contract  stated  in  express  terms  that  the  cotton  was  to  be 
delivered  in  Charleston.  The  fact  that  the  contract  in  this 
case  provided  for  the  payment  of  the  entire  freight  in  New 
York  could  not  affect  the  question  of  defendant's  liability,, 
unless  it  had  appeared  that  defendant  had  refused  or  delayed 
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transporting  the  goods  unless  the  freight  due  it  should  be 
first  paid.  When  defendant  company  transported  the  goods 
to  the  nearest  connecting  line  b}'  the  usual  route  to  New  York, 
and  there  offered  and  attempted  to  deliver  them  to  such  con- 
necting line,  to  be  forwarded  to  the  point  of  destination,  it  fully 
performed  its  part  of  the  contract,  and  cannot  be  held,  in  the 
face  of  its  express  stipulation  to  the  contrary,  liable  for  any 
damages  occurring  "beyond  its  own  rails." 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be  remanded  for  a 
new  trial.  

Carbisrs  —  LtABiLiTT  OVER  CoMNECTiNQ  LixES. — A  Carrier  may,  by 
express  coatract,  coufiae  its  liability  for  negligeuce  to  ita  owq  line,  and 
make  itself  simply  the  agent  of  connecting  lines,  so  as  to  exempt  itself  from 
liability  for  the  negligence  of  a  connecting  line:  Harris  v.  Howe,  74  Tex. 
6S4;  15  Am.  St.  Rep.  862,  and  note;  Nines  v,  St.  Lou'is  etc.  R'y  Co.,  107  Mo. 
475;  Peterson  v,  (Chicago  etc.  R'y  Co.,  80  Iowa,  92;  note  to  Savannah  etc.  R'y 
Co,  y.  Harris,  23  Am.  St.  Rep.  558.  For  an  extended  discussion  of  the 
power  of  a  carrier  to  limit  his  responsibility  to  his  own  line,  see  monographic 
note  to  Wells  V.  Thoma.^,  72  Am.  Dec.  231;  also  notes  to  Hadd  v.  United 
States  etc.  Exp.  Co.,  36  Am.  Rep.  761;  Nashville  etc.  R.  R.  Co.  v.  Sprayherry, 
35  Am.  Rep.  708;  Hill  v.  Syracu.^e  etc.  R.  R.  Co.,  29  Am.  Rep.  165;  Oray  v. 
Jackson,  12  Am.  Rep.  40;  Lawrence  v.  Winona  eic.  R.  R.  Co.,  2  Am.  Rep. 
141.  The  lia!)ility  of  a  common  carrier  is  limited  to  its  own  route,  unless  the 
contract  is  to  carry  the  goo  Is  to  their  ultimate  destination:  M'''^onnell  v. 
Norfolk  etc.  R.  R.  Co..  86  Va.  248;  Rfkerson  etc.  Mill  Go.  v.  Orand  Ripida 
etc  R.  R.  Co.,  67  Mich.  110.  See  Alabama  etc  R.  R.  Go.  v.  Thomas,  89  Ala. 
294;  18  Am.  St.  Rep.  119,  and  note. 


Sullivan  v.  Susonq. 

[36  Sooth  Cab oli.va.,  287.] 

AMOxrsr  of  Work  doxe  A3certained  is  Mode  Different  from  That 
Agreed  on,  when  Latper  Made  Impossible.  —  Where  certain  work 
of  grading  for  a  railroad  has  been  done  at  fixed  prices,  un  ler  an  agree- 
ment that  the  amount  of  the  work  is  to  be  ascertained  by  a  remeas- 
ureinent  thereof,  to  be  made  by  certain  engineers,  and  that  mode  of 
ascertainment  becomes  impossible  without  the  fault  of  either  party,  the 
amount  of  the  work  done  may  be  ascertained  from  other  competent  tes- 
timony, and  the  court  may  base  a  decree  upon  such  testimony. 

Questions  of  Fact,  Conclusion  of  Trial  Court  on,  Sustained  by  Su- 
preme Court  when.  —  The  conclusions  reached  by  the  trial  court  upon 
questions  of  fact  will  be  sustained  by  the  supreme  court,  unless  such 
conclusions  are  without  any  testimony  to  sustain  them,  or  are  mani- 
festly against  the  weight  of  the  evidence. 

The  special  master  to  whom  the  case  was  resubmitted  after 
the  former  decision  required  each  of  the  parties  to  select  a 
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competent  engineer  to  remeasure  the  work  done  by  the  plaintiff 
in  grading  the  railroad.  He  reported  that  George  W.  Earle 
and  W.  R.  Powell,  skillful  and  competent  civil  engineers, 
were  so  appointed,  and  that  they  reported  to  him  the  impos- 
sibility of  remeasuring  the  work.  He  therefore  reported  as  a 
matter  of  fact  that  it  was  impossible  to  remeasure  the  work, 
and  held  as  a  matter  of  law  that  the  plaintiflF  was  entitled  to 
the  value  of  the  work  done  by  him  for  the  railroad  company, 
the  amount  of  the  work  to  be  ascertained  from  the  evidence, 
and  its  value  computed  according  to  the  stipulations  of  the 
contract  under  which  it  was  done.  He  ascertained  from  the 
testimony  offered  the  value  of  the  work  done,  and  recommended 
that  judgment  be  rendered  for  the  plaintiff  in  the  sum  of 
$10,518.26,  with  interest  thereon.  To  this  report  the  following 
exceptions  were  filed:  1.  Because  the  referee  erred  in  finding 
as  matter  of  fact  that  a  remeasurement  of  the  work  is  impos- 
sible; 2.  Because  he  erred  in  finding  as  a  matter  of  law  that 
the  value  of  the  work  done  was  to  be  computed  according  to 
the  stipulations  of  the  contract  under  which  the  work  was  per- 
formed, to  wit,  the  original  contract  between  plaintiff  and  the 
railway  company;  3.  Because  he  erred  in  holding  that  the 
plaintiff  was  remitted  to  his  original  contract  between  plain- 
tiff and  railroad  company;  4.  Because  he  erred  in  decreeing 
judgment  against  the  defendant  in  the  sum  of  $10,518,  with 
interest  and  costs;  5.  Because  he  erred  in  not  holding  and 
decreeing  that  the  plaintiff  should  first  refund  to  the  defend- 
ants the  cash  payment  made  him  by  them  before  he  could  be 
remitted  to  his  rights  under  his  original  contract  with  the 
railroad  company;  6.  Because  he  erred  in  not  holding  as  a 
matter  of  fact  that  the  engineers,  Earle  and  Powell,  had  not 
resurveyed  and  remeasured  the  work  as  ordered,  but  had  re- 
ported that  it  was  doubtful  if  remeasurement  and  survey 
could  be  completed  by  the  10th  of  September,  1889;  7.  Because 
he  erred  in  not  holding  that  the  said  engineers  had  not  at- 
tempted to  remeasure  the  whole  work,  but  only  a  part;  8. 
Because  he  erred  in  not  holding  that  the  said  engineers,  or 
others  to  be  selected  in  their  stead,  should  proceed  to  remeas- 
ure and  resurvey  the  whole  work  on  said  railroad  and  make 
report  to  him,  said  referee,  before  he  could  consider  and  de- 
cide the  case.  The  circuit  judge  overruled  the  exceptions, 
confirmed  the  report  in  all  respects,  and  rendered  the  judg- 
ment recommended  therein. 
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W.  C.  Benet,  for  the  appellant. 
Henderson  Brothers,  contra. 

McIvER,  C.  J.  This  being  the  second  appeal  in  this  case^ 
it  is  unnecessary  to  make  any  statement  of  the  nature  of  the 
case  or  of  the  facts,  as  they  may  be  found  full}'  set  forth  in  the 
report  of  the  former  decision,  in  30  S.  C.  305. 

In  accordance  with  the  former  judgment  of  this  court,  the 
case  was  recommitted  to  the  special  master,  who,  as  directed 
by  the  former  decision,  required  the  parties  each  to  select  a 
competent  engineer  to  remeasure,  if  practicable,  the  work 
done  by  the  plaintiff  in  grading  the  railroad.  These  engi- 
neers proceeded  to  examine  the  work,  made  their  report  to  the 
special  master,  upon  which  they  were  examined  as  witnesses, 
and  the  special  master,  upon  that  testimony,  all  of  which  is  set 
out  in  the  case,  together  with  the  testimony  previously  taken 
in  the  case,  which  was  authorized  to  be  used  on  the  present 
hearing,  reached  the  conclusion  that  it  was  now  impossible  to 
remeasure  the  work,  and  therefore  the  plaintiff  was  remitted 
to  his  original  rights,  which  he  held  were  to  be  paid  for  the 
work  which  he  actually  did  under  his  contract  with  the  rail- 
road company  according  to  the  scale  of  prices  therein  stipu- 
lated, and  having  determined  the  value  of  the  work  thus  done, 
he  ascertained  the  balance  due  to  the  plaintiff  to  be  the  sum 
of  $10,518.26,  and  he  therefore  made  his  report,  embodying 
the  views  thus  briefly  stated,  and  recommended  that  the 
plaintiff  have  judgment  against  the  defendants  for  the  said 
balance,  together  with  costs  and  disbursements,  except  the 
cost  of  the  attempted  remeasurement,  which,  by  their  agree- 
ment, is  to  be  divided  equally  between  the  plaintiff  and  the 
defendants;  making  provision,  also,  that  when  the  judgment 
is  paid  the  plaintiff  shall  turn  over  to  the  defendants  all  of 
the  uncollected  notes  held  by  him  as  collateral  security. 

To  this  report  the  defendants  filed  numerous  exceptions, 
which  are  set  out  in  the  case,  and  the  case  came  before  his 
honor  Judge  Fraser  for  a  hearing  upon  the  report  and  the 
exceptions,  who  rendered  judgment,  confirming  the  report  in 
all  respects,  and  from  this  judgment  defendants  appeal  upon 
the  several  grounds  set  out  in  the  record,  which  are  substan- 
tially the  same  as  the  exceptions  to  the  report  of  the  special 
master.  Uiider  the  view  which  we  take  of  the  case,  we  do 
not  deem  it  necessary  to  state  these  grounds  specifically, 
though  they,  together  with  the  report  of  the  special  master 
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and  the  decree  of  the  circuit  judge,  should  be  incorporated  in 
the  re[)ort  of  the  case. 

According  to  our  view,  every  question  which  was  or  could 
have  been  made  in  the  case  was  concluded  by  the  decree  of 
Judge  Pressley,  affirmed  by  this  court,  except  two,  and  they 
were  questions  of  fact  merely.  There  can  be  no  doubt  that 
the  plaintiff  did  certain  work  for  which  the  defendants  had, 
by  their  contract,  agreed  to  pay,  at  the  rates  fixed  by  the 
contract  between  the  plaintiff  and  the  railroad  company;  and 
the  only  question  between  the  parties  was  as  to  the  amount  of 
Buch  work,  which  it  was  agreed  should  be  ascertained  by  a 
remeasurement  by  competent  engineers,  selected  by  the  par- 
ties respectively.  But  when  the  mode  of  ascertaining  the 
amount  of  the  work  agreed  upon  by  the  parties  became  im- 
possible, through  no  fault  of  either  of  them,  as  had  been  found 
to  be  the  faot,  then,  as  the  circuit  judge  very  properly  says,  it 
would  amount  to  a  denial  of  justice  to  hold  that  the  amount 
of  the  work  should  not  be  ascertained  in  some  other  way.  It 
seems  to  us,  therefore,  that  the  only  questions  remaining  in 
the  case  are:  1.  Whether  a  remeasurement  was  impossible; 
and  if  so,  2.  Whether  the  testimony  before  the  special  master 
was  sufficient  to  sustain  his  conclusion  as  to  the  amount  of 
the  work  done  by  the  plaintiff.  Both  of  these  questions  be- 
ing questions  oPfact,  under  the  well-settled  rule  we  would  be 
bound  to  sustain  the  concurrent  finding  of  the  special  master 
and  the  circuit  judge,  unless  their  conclusions  are  without 
any  testimony  to  sustain  them,  or  are  manifestly  against  the 
weight  of  the  evidence. 

It  certainly  cannot  be  said  that  there  is  no  testimony  to 
support  the  conclusions  of  the  special  master  and  circuit 
judge  as  to  either  of  these  questions;  and  the  only  inquiry 
therefore  is,  whether  they  are  manifestly  against  the  weight 
of  the  evidence.  In  view  of  the  lapse  of  time,  and  the  undis- 
puted testimony  as  to  the  condition  of  the  road-bed, —  washed, 
ditches  and  cuts  filled  in,  plowed  over,  miles  of  it  in  crops, 
used  and  worked  upon  in  portions  as  a  public  highway,  —  we 
are  quite  prepared  to  agree  with  the  special  master  that  a  re- 
measurement was  practically  impossible,  and  that  if  attempted, 
it  would  amount  largely,  as  one  of  the  witnesses  said,  to  "pure 
guess-work."  The  fact  that  the  engineers  last  appointed  to 
make  the  remeasurement  speak  of  the  difficulty  of  doing  the 
work  assigned  them  within  the  time  limited  amounts  to  noth- 
ing, in  view  of  the  further  fact  that  before  the  expiration  of  th» 
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time  allowed  they  had  made  a  sufficient  examination  of  the 
work  to  satisfy  them  that  a  remfasurement,  with  anything 
approaching  to  accuracy,  was  impracticable,  and  if  attempted, 
would  amount  largely  to  guess-work. 

If  there  was  no  error  in  finding  that  a  remeasurement  was 
impossible,  the  only  remaining  inquiry  is,  whether  there  was 
any  testimony  to  sustain  the  conclusion  reached  by  the  spe- 
cial master  as  to  the  amount  of  the  work  done.  The  most 
casual  examination  of  the  testimony  set  out  in  the  case  will 
show  that  there  was  such  testimony,  and  we  cannot  say  that 
the  conclusion  reached  was  manifestly  against  the  weight  of 
the  evidence. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
■cuit  court  be  affirmed.  

Contracts. —  Condition.s  Precedent  —  Necessary  Performance  of: 
See  note  to  Oohlfy  v.  Morton,  62  Am.  Dec.  54;  also  notes  to  Patterson  v. 
Oage,  56  Am.  Dec.  98;  McKinney  v.  Springer,  54  Am.  Dec.  479;  and  Butter' 
f.eld  V.  Byron,  25  Am.  St.  Rep.  G60.  Where  the  continued  existence  of  the 
means  of  performing  a  contract  is  essential  to  its  performance,  and  tliere  is 
nothing  to  indicate  a  substituted  performance  as  within  the  design  of  the 
parties,  such  continued  existence  of  such  means  is  a  condition  without  which, 
in  the  absence  of  fault,  there  can  be  no  liability:  Shear  v.  Wright,  60  Mich. 
159. 

Appeal  —  Findings  of  Fact — Disturbance  on. — Where  the  evidence 
upon  the  trial  of  an  issue  of  fact  is  conflicting,  the  decision  of  the  trial  court 
thereon  will  not  be  disturbed  by  the  supreme  court,  if  it  believes  it  to  be 
"Warranted  by  the  testimony:  Aldbama  etc.  R'y  Co.  v.  Balding,  69  Miss.  255; 
ZO  Am.  St.  Rep.  541,  and  note  with  cases  collected. 


Jordan  v.   Neeoe. 

[36  South  Carouna,  295.] 
Dkbd  —  Words  in,  Sufficient  to  Convey  Estate  in  Land. — The  follow- 
ing words  in  a  deed  from  a  grantor  to  a  grantee,  made  in  consideration 
of  love  and  afifection,  are  sufficient  to  convey  an  estate  in  the  land,  and 
operate  to  convey  such  an  estate,  and  do  not  create  a  copartnership  be- 
tween the  parties  thereto:  "Do  give  and  release  unto  him  so  much  land  at, 
along,  below,  and  above  the  mill-dam  upon  my  land,  known  by  the  name 
of  the  Mill's  Old  Dam,  and  adjoining  his,  as  will  serve  for  the  purpose  of 
cutting  a  race,  and  for  waste-way  and  mill,  all  conveniences  in  putting 
op  same  and  lumber-yards,  also  free  ingress  and  egress  to  and  from  said 
mill  or  pond  through  my  la.:ds,  and  also  of  backing  water  upon  my  land 
to  the  height  of  thirteen  feet  live  water,  and  all  the  privileges  of  said 
mill  two  thirds  of  the  time,  reserving  to  myself  one  third  part  of  said 
mill  after  paying  one  third  part  of  whatever  amount  it  may  cost  him  in 
putting  in  operation  said  mill." 
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Lots  Estatb  cannot  bk  Enlarged  into  Fee  by  Wakrantt  Clause  i» 
Deed.  — Where  a  deed,  owing  to  the  absence  of  words  of  inheritance  in 
the  conveying  part,  creates  only  a  life  estate  in  the  grantee,  such  estate 
cannot  be  enlarged  into  a  fee  by  the  use  of  the  word  "  heirs  "  in  the  war- 
ranty clause. 

Pabtition  —  Owner  or  Life  Estate  in  Land  may  Demand.  —  A  party 
having  a  life  estate  in  two  thirds  of  a  mill  site  is  entitled  to  demand 
partition  between  himself  and  the  owner  in  fee  of  the  other  third. 

Action  for  partition.     The  facts  are  stated  in  the  opinion. 

Henderson  Brothers,  for  the  appellant. 

Walter  Ashley,  contra. 

McIvEB,  C.  J.  The  plaintiff  and  his  mother-in-law,  Mrs. 
Catherine  A.  McGrew,  being  the  owners  of  adjacent  tracts  of 
land  separated  by  the  waters  of  Dean  Swamp,  on  the  first 
day  of  October,  1869,  Mrs.  McGrew  executed  a  paper  under 
her  hand  and  seal,  in  the  presence  of  two  subscribing  wit- 
nesses, of  which  the  following  is  a  copy:  "Know  all  men  by 
these  presents,  that  I,  Catherine  A.  McGrew,  ....  for  the 
love  and  affection  I  have  and  bear  to  my  son-in-law,  John 
Jordan,  ....  do  give  and  release  unto  him  so  much  land  at, 
along,  below,  and  above  the  mill-dam  upon  my  land,  known 
by  the  name  of  the  Mill's  Old  Dam,  and  adjoining  his,  as 
will  serve  for  the  purpose  of  cutting  a  race,  and  for  waste-way 
and  mill,  all  conveniences  in  putting  up  same  and  lumber- 
yards, also  free  ingress  and  egress  to  and  from  said  mill  or 
pond  through  my  lands,  and  also  of  backing  water  upon  my 
land  to  the  height  of  thirteen  feet  live  water,  and  all  the  priv- 
ileges of  said  mill  two  thirds  of  the  time  (reserving  to  myself 
one  third  part  of  said  mill  after  paying  one  third  part  of 
whatever  amount  it  may  cost  him  (Jordan)  in  putting  in 
operation  said  mill),  the  same  being  situated  on  Dean  Swamp, 
....  the  right  to  which  I  do  hereby  bind  myself,  my  heirs, 
executors,  and  administrators,  to  warrant  and  forever  defend 
unto  the  said  John  Jordan,  his  heirs  and  assigns  forever  (re- 
serving to  myself  the  same  privileges  given  and  relinquished 
to  him)." 

Soon  after  the  execution  of  this  paper,  the  plaintiff  pro- 
ceeded to  erect  a  mill  at  a  cost  of  something  over  two  thou- 
sand dollars,  Mrs.  McGrew  giving  her  note  to  plaintiff  for  the 
amount  agreed  upon  as  her  third  of  the  expense  incurred  in 
erecting  the  mill.  For  a  while  the  mill  was  used  by  the  par- 
ties in  accordance  with  the  terms  of  said  paper,  the  plaintiff 
having  the  exclusive  use  for  two  thirds  of  the  time,  and  Mrs* 
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McGrew  the  exclusive  use  for  one  third.  After  a  time,  how- 
ever, they  leased  the  mill  to  one  Tyler  for  the  term  of  ten 
years,  the  plaintiff  receiving  two  thirds  and  Mrs.  McGrew  one 
third  of  the  rent.  Before  the  expiration  of  this  lease  it  was 
surrendered,  and  subsequently  the  plaintiff  and  Mrs.  McGrew 
divided  the  use  of  the  Mill  as  before,  until  the  9th  of  Febru- 
ary, 1875,  when  Mrs.  McGrew  conveyed  her  interest  to  her 
daughter,  Mrs.  Holman,  her  husband,  B.  C.  Holman,  and  the 
defendant,  Idella  L.,  who  subsequently  became  the  wife  of 
the  defendant,  John  A.  Neece;  and  the  use  of  the  mill  con- 
tinued to  be  divided  as  before  between  the  plaintiff  and  these 
grantees  of  Mrs.  McGrew  until  the  mill  was  destroyed  by  fire 
some  time  in  the  year  1875. 

On  the  8th  of  February,  1879,  Holman  and  wife  conveyed 
their  interest  in  the  mill  to  the  defendant,  Mrs.  Neece,  in  pur- 
suance of  a  previous  agreement  to  that  effect ;  and  on  the  8th 
of  July,  1878,  though  prior  to  the  last-mentioned  conveyance, 
but  subsequent  to  the  agreement  that  the  same  should  be 
made,  an  arrangement  was  made  between  the  plaintiff  and 
the  defendant  John  A.  Neece  for  the  rebuilding  of  the  mill, 
in  which  said  John  A.  Neece  undertook  to  convey  to  the  plain- 
tiff, "for  and  in  consideration  of  the  copartnership  of  putting 
up  or  rebuilding  a  saw-mill  in  the  Mill's  Old  Dam,  on  Dean 
Swamp,  with  John  Jordan,  and  the  keeping  up  in  a  navigable 
condition  the  waste-way  therein,  do  give  and  grant  to  the  said 
Jordan  privilege  of  backing  water  on  our  land  to  the  height  of 
ten  feet  live  water,  ingress  and  egress  through  my  land  to  and 
from  said  mill  and  pond,  so  as  not  to  damage  any  lands  now 
in  or  may  hereafter  be  put  in  cultivation,  nor  shall  he  be  re- 
quired to  use  or  open  a  road  that  will  throw  him  out  of  a 
direct  course  to  said  mill-pond  more  than  four  hundred  yards, 
and  the  right  of  using  the  most  convenient  soil  or  dirt  in  keep- 
ing up  said  mill-dam  and  filling  up  around  said  mill  and 
waste-way,  the  use  of  lumber-yard  two  thirds  of  the  time,  the 
same  being  his  time  of  using  said  mill";  and  on  the  same 
day  the  plaintiff,  by  his  deed  to  the  said  John  A.  Neece  and 
wife,  in  consideration  of  said  copartnership,  conveyed  to  them 
the  same  privileges,  with  the  same  reservations,  in  his  land. 

In  pursuance  of  this  arrangement,  the  mill  was  rebuilt,  and 
continued  to  be  used  by  the  plaintiff  and  the  Neeces,  upon  the 
same  terms  as  before,  until  some  time  in  1887,  when  that  mill 
was  again  burned.  The  plaintiff,  wishing  again  to  rebuild, 
after  some  negotiations  with  Mrs.  Neece  for  that  purpose, 
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which  proved  to  be  fruitless,  determined  to  rebuild  the  mill 
himself,  and  so  notified  the  defendants.  After  plaintiff  had 
made  his  preparations  to  rebuild,  and  made  some  progress  in 
the  work,  defendants  forbid  his  proceeding,  and  obstructing 
the  work  even  to  the  extent  of  cutting  the  dam,  the  plaintiflF, 
on  the  17th  of  September,  1888,  commenced  this  action.  In 
his  complaint  he  ehiiins  that  he  is  the  owner  in  fee  of  two  un- 
divided third  parts  of  the  property  described  in  the  deed  from 
Mrs.  McGrew,  and  that  the  defendant  Mrs.  Neece  is  the 
owner  of  the  remaining  one  undivided  third,  and  he  demands 
judgment  that  defendants  be  enjoined  from  obstructing  his 
work  of  rebuilding  the  mill  or  interfering  therewith,  or  that 
the  property  be  sold  for  partition. 

The  circuit  judge  held  that  the  deeds  under  which  plaintiff 
claims  were  not  conveyances  of  the  land,  but  simply  "cove- 
Dants  to  stand  seised  of  the  same  to  the  use  and  for  the  pur- 
poses of  the  copartnership  so  long  as  it  should  continue,  and 
no  longer"  ;  that  from  the  nature  of  the  copartnership  it  was 
without  limit  as  to  time,  and  there  being  no  provision  for  its 
dissolution  by  either  party,  it  could  be  determined  by  either 
party  at  any  time,  and  was  practically  dissolved  when  the  de- 
fendants refused  their  consent  to  the  rebuilding  of  the  mill; 
and  that  the  land,  having  fulfilled  the  purposes  to  which  it  had 
been  dedicated,  reverts  or  remains  in  the  parties  in  whom  the 
legal  title  is  vested.  He  therefore  rendered  judgment  dis- 
missing the  complaint.  From  this  judgment  plaintiff  appeals 
upon  the  several  grounds  set  out  in  the  record. 

It  seems  to  us  that  this  appeal  turns  largely  upon  the  con- 
struction of  the  deed  from  Mrs.  McGrew  to  the  plaintiff,  for 
the  plaintiff  cannot,  and  as  we  understand  does  not,  claim 
under  the  deed  from  John  A.  Neece,  who  was  not  the  owner 
of  the  land,  and  who,  so  far  as  appears,  had  not  the  slightest 
authority  to  dispose  of  the  property  of  his  wife.  We  do  not 
think  that  the  deed  from  Mrs.  McGrew  to  the  plaintiff  can  be 
properly  construed  as  a  covenant  to  stand  seised  of  the  land 
to  the  use  and  for  the  purpose  of  the  copartnership,  but,  on 
the  contrary,  that  it  must  operate  as  a  conveyance  of  the  land 
itself  The  paper  is  manifestly  very  inartistically  drawn,  and 
hence  the  use  of  the  word  *'  give,"  which,  it  is  urged,  is  not 
appropriate  to  a  conveyance,  is  not  a  circumstance  entitled  to 
any  weight.  It  was  very  natural  that  such  a  word  should  be 
used  in  a  paper  not  resting  on  any  valuable  consideration,  but 
bnced  solely  upon  love  and  affection,  —  intended  to  be  a  free 
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gift.  The  paper  does  not  purport  to  transfer  the  use  of  tha 
land  for  any  particular  purpose,  but  the  land  itself.  The  lan- 
guage is,  "  do  give  and  release  unto  him  so  much  land  .... 
as  will  serve  for  the  purpose  of  cutting  a  race,"  etc.  It  is  not 
that  the  use  of  so  much  land  as  will  be  needed  to  cut  the  race, 
etc.,  is  given.  The  words  "  serve  for  the  purpose,"  relied  upon 
to  show  the  intention  of  granting  an  easement  merely,  and 
not  the  land  itself,  were  manifestly  used  to  indicate  the 
amount  of  land  conveyed.  The  parties  probably  did  not 
know  how  much  land  would  be  needed  to  cut  the  race,  etc., 
and  hence  the  land  intended  to  be  conveyed  is  not  described 
as  so  many  acres  or  so  many  feet,  but  simply  "so  much  land 
at,  along,  below,  and  above  the  mill-dam  upon  my  land,  known 
by  the  name  of  the  Mill's  Old  Dam,  and  adjoining  his,  as  will 
eerve  for  the  purpose,"  etc. 

There  is  not  a  word  in  the  paper,  so  far  as  we  can  discover, 
which  indicates  that  the  idea  of  any  copartnership  was  in  the 
minds  of  the  parties.  On  the  contrary,  it  seems  to  us  that 
the  language  used  in  the  paper,  to  which  we  must  resort  for 
its  proper  construction,  shows  that  the  intention  of  Mrs.  Mc- 
Grew  was  to  give  her  son-in-law  so  much  of  her  land  as  would 
be  necessary  to  cut  the  race,  etc.,  with  a  reservation  to  herself 
of  one  undivided  third  part  thereof.  The  material  element  of 
a  partnership — an  agreement  to  share  in  the  losses  as  well  as 
the  profits  —  is  wholly  wanting.  During  tiie  time,  two  thirds 
which  plaintiff  was  to  have  the  use  of  the  mill,  Mrs.  McGrew 
would  have  had  no  right  to  share  in  the  profits,  nor  be  re- 
sponsible for  any  losses  that  might  be  incurred;  and  so,  like- 
wise, the  plaintiff  during  the  time,  one  third,  which  Mrs. 
McGrew  would  be  entitled  to  the  use  of  the  mill,  the  plaintiff 
would  incur  no  liability  for  losses,  nor  be  entitled  to  any  por- 
tion of  the  profits.  There  is  not  only  nothing  in  the  deed  to 
indicate  that  the  idea  of  a  copartnership  was  in  the  minds  of 
the  parties,  but  we  hear  nothing  of  it  in  the  testimony  for 
several  years  after  the  execution  of  the  deed. 

Holding,  then,  as  we  do,  that  an  undivided  two-thirds  in- 
terest in  the  land  was  conveyed  to  the  plaintiff,  our  next 
inquiry  will  be  as  to  the  nature  and  extent  of  the  estate  thus 
conveyed.  It  is  very  obvious  that  the  deed,  upon  its  face, 
owing  to  the  absence  of  any  words  of  inheritance  in  the  con- 
veying part,  creates  nothing  but  a  life  estate  in  the  plaintiff; 
but  plaintiff  contends  that  by  the  operation  of  equitable 
estoppel,-  arising  from  the  use  of  the  word  "  heirs,"  in  the 
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warranty  clause,  as  well  as  from  the  long  possession  of  the 
plaintiff  and  the  acts  of  the  parties,  the  estate  conveyed 
should  be  construed  to  be  an  estate  in  fee,  and  not  a  mere 
life  estate.  It  is  conceded  that  an  estate  cannot  be  enlarged 
by  the  warranty,  but  the  contention,  as  we  understand  it,  on 
the  part  of  the  plaintiflF,  is,  that  the  use  of  the  word  "  heirs," 
in  the  warranty  clause,  is  sufficient  to  show  that  the  real  in- 
tention of  the  grantor  was  to  convey  the  fee,  and  that  she  and 
those  claiming  under  her  are  estopped  from  disputing  a  con- 
struction in  accordance  with  such  intention.  We  cannot  ac- 
cept this  view;  for  if  it  should  be  adopted,  it  would  fritter  away 
and  practically  destroy  the  well-settled  and  conceded  rule  that 
the  warranty  clause  cannot  operate  so  as  to  enlarge  the  estate 
granted.  Indeed,  in  most  cases  where  deeds  drawn  by  un- 
skillful draughtsmen  fail  to  carry  the  fee,  by  reason  of  the 
omission  of  the  requisite  words  of  inheritance,  the  real  inten- 
tion of  the  parties  is  defeated,  and  we  do  not  think  the  use 
of  the  word  "  heirs,"  in  the  warranty  clause,  can  be  used  to 
establish  such  intention,  especially  where  found  in  a  deed  so 
inartificially  drawn  as  this  is.  Nor  do  we  see  anything  in  the 
testimony  to  aid  in  raising  such  estoppel.  We  see  no  reason 
why  the  question  as  to  the  nature  of  plaintiff's  estate  should 
have  been  the  subject  of  controversy,  or  even  conversation, 
before  it  was  suggested  by  an  examination  of  plaintiff's  deed 
pending  the  negotiations  for  rebuilding  the  mill. 

It  seems  to  us,  therefore,  that  the  plaintiff  and  the  defend- 
ant, Mrs.  Neece,  are  now  tenants  in  common  of  the  land  in 
question,  he  being  entitled  to  an  undivided  two  thirds  for  his 
life,  with  remainder  to  the  heirs  at  law  of  Mrs.  Catherine  Mc- 
Grew,  who  died  before  the  commencement  of  this  action,  and 
she  (Mrs.  Neece)  being  entitled  to  tlie  remaining  one  third  in 
fee,  and  that  the  plaintiff  is  entitled  to  demand  partition 
thereof,  as  provided  for  by  section  1829,  General  Statutes. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case  be  remanded  to 
that  court  for  such  further  proceedings  as  may  be  necessary 
to  carry  out  the  views  herein  announced. 


Deeds — Effect  of  Covenant  of  Warranty  upon  Estate  Granted 
»T.  — Covenant  of  general  warranty  in  a  deed  is  intended  to  defend  only  the 
estate  granted,  and  cannot  enlarge  that  estate:  Hull  v.  Hull,  35  W.  Va. 
155;  29  Am.  St.  Rep.  800;  Adams  v.  Boss,  30  N.  J.  L.  505;  82  Am.  Deo. 
237.     See  also  note  to  Sweet  v.  Bivwn,  45  Am.  Dec.  244. 
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Partition  —  Owner  of  Lira  Estatr,  whether  mat  Sub  for. — A 
tenant  for  life  cannot  ask  for  partition,  where  he  is  in  lawful  possession  and 
has  the  pernancy  of  the  rents  and  profits  of  the  entire  estate:  Johnson  v, 
Johnson,  7  Allen,  196;  83  Am.  Deo.  676;  Seidera  v.  Giles,  141  Pa.  St.  93. 
But  see  note  to  Nichols  v.  Nichols,  67  Am.  Dec.  709,  for  a  discussion  of  this 
subject,  and  in  which  it  is  contended  that  a  tenant  for  life  may  compel  par* 
tition. 


Norwood  v,  Norwood. 

[36  South  Carolina,  331.] 

Equitablb  Defense  not  Lost  bt  Failure  to  Set  It  trp  nr  Answer 
WHEN.  —  A  defendant  does  not  lose  his  right  to  set  up  the  defense  of 
purchaser  for  a  valuable  consideration  without  notice,  as  against  his  co- 
defendant,  by  failing  to  plead  it  specially  in  his  answer. 

Pleading  by  Party  Sustaining  Dual  Character  —  Proper  Mode  of.  — 
Where  a  party  to  an  action  appears  in  two  characters,  —  for  example^ 
as  an  individual  and  as  a  partner,  —  he  ought  to  appear  only  as  a  plaintiff 
or  as  a  defendant,  setting  forth  his  several  rights  in  the  subject-matter 
of  the  action.  It  is  defective  pleading  for  one  and  the  same  person  to 
appear  as  both  plaintiff  and  defendant  in  the  same  action. 

Lien  of  Secret  or  Unrecorded  Mortgage  Displaced  by  That  of  Sub- 
sequent Recorded  Mortgage. — The  lien  of  a  secret  or  unrecorded 
mortgage  ia  displaced  by  that  of  a  mortgage  subsequently  delivered  and 
duly  recorded,  even  though  such  recorded  mortgage  is  given  to  secure 
an  antecedent  indebtedness.  Where,  therefore,  after  a  recorded  mort- 
gage to  secure  future  advances  for  the  current  year  has  been  satisfied  in 
fact,  an  agreement,  not  recorded,  is  made  to  continue  such  mortgage  for 
advances  of  the  next  year,  and  after  some  advances  are  made  thereunder 
the  mortgagor  makes  another  mortgage  to  a  third  person,  who  has  no 
knowledge  of  the  prior  mortgage,  to  secure  an  antecedent  debt,  which 
latter  mortgage  is  duly  recorded,  this  recorded  mortgage  will  have  pri- 
ority over  the  secret  lien  of  the  unrecorded  agreement.  In  such  case» 
the  record  of  the  later  mortgage  was  notice  to  the  prior  mortgagee  from 
its  date,  and  the  advances  made  by  him  after  that  date  were  at  his  peril. 
And  the  mortgagor,  by  executmg  the  second  mortgage,  deprived  him- 
self, by  his  own  act,  of  the  right  to  demand  farther  advances  under  the 
agreement. 

Action  to  foreclose  a  mortgage.  The  facts  are  stated  ia  the 
opinion. 

H.  H.  Newton^  for  the  appellant. 

R.  T.  Caston,  contra. 

Pope,  J.  The  issues  in  the  action  originally  begun  on  the 
17th  of  January,  1890,  in  the  court  of  common  pleas  for  Marl- 
boro County  have  been  reduced  to  a  contention  between  the 
two  defendants,  George  A.  Norwood  &  Co.  on  the  one  side,  and 
E.  H.  Frost  &  Co.  ou  the  other  side,  as    to  the  priority  of 
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mortgages  Tield  by  them  respectively.  Judge  Hudson,  who 
heard  the  cause  on  the  circuit,  decided  that  E.  H.  Frost  & 
Co.  had  prior  lien,  and  decreed  accordingly.  From  that  de- 
cree the  defendants  George  A.  Norwood  &  Co.  appeal  to  this 
court  on  fourteen  grounds  of  appeal,  as  follows:  — 

1.  Because  his  honor  the  presiding  judge  erred  in  holding 
that  the  mortgage  of  defendants  E.  H.  Frost  &  Co.  is  entitled, 
out  of  the  proceeds  of  sale  of  the  mortgaged  premises,  to  pri- 
ority in  payment  to  the  mortgage  of  G.  A.  Norwood  &  Co. 

2.  Because  his  honor  erred  in  holding  that  the  mortgage  of 
O.  A.  Norwood  &  Co.  was  in  fact  paid  on  the  thirteenth  day 
of  January,  1885,  the  date  of  the  first  renewal  of  the  same  by 
C  N.  Rogers  and  N.  S.  Rogers. 

3.  Because  his  honor  erred  in  holding  that  the  renewal  of 
the  bond  and  mortgage  by  C.  N.  Rogers  and  N.  S.  Rogers  to 
G.  A.  Norwood  &  Co.  was  a  secret  agreement,  and  could  not 
affect  the  rights  of  the  defendants  E.  H.  Frost  &  Co.,  who 
were  junior  mortgagees. 

4.  Because  his  honor  erred  in  not  holding  that  the  mort- 
gage of  the  defendants  G.  A.  Norwood  &  Co.,  being  prior  in 
date  and  unpaid,  should  be  preferred,  in  its  payment,  to  the 
bond  and  mortgage  of  E.  H.  Frost  &  Co. 

5.  Because  his  honor  erred  in  not  holding  that  the  renewal 
of  the  bond  and  mortgage  to  G.  A.  Norwood  &  Co.  was  valid 
and  binding  upon  the  junior  mortgagees,  E.  H.  Frost  &  Co., 
as  the  said  renewed  mortgage  was  of  record  and  uncanceled. 

6.  Because  his  honor  erred  in  not  holding  that  it  was  in- 
cumbent on  said  junior  mortgagees,  E.  H.  Frost  &  Co.,  to  give 
actual  notice  to  the  senior  mortgagees,  G.  A.  Norwood  &  Co., 
of  the  existence  of  said  junior  mortgage  after  its  execution,  in 
order  to  give  the  latter  priority  over  the  former. 

7.  Because  his  honor  erred  in  not  holding  that  the  senior 
mortgage *of  G.  A.  Norwood  &  Co.  was  not  such  a  mortgage  as 
could  be  affected  by  actual  notice  of  a  subsequent  mortgage, 
as  G.  A.  Norwood  &  Co.  were  compelled  to  make  the  advances 
specified  in  the  said  renewed  bond. 

8.  Because  his  honor  erred  in  not  holding  that  the  renewal 
of  said  bond  and  mortgage  of  G.  A.  Norwood  &  Co.  was  a  re- 
vivor of  tlie  satne,  and  was  valid  as  against  the  subsequent 
mortg;ige  of  defendants  E.  H.  Frost  &  Co. 

9.  Because  his  honor  erred  in  not  holding  that  the  account 
of  G.  A.  Norwood  &  Co.  against  C.  N.  Rogers  was  a  running 
account,  and  had  not  been  closed,  and  that  the  bond  and  mort- 
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gage  given  to  secure  the  same  was  to  secure  an  eventual  bal- 
ance which  had  not  been  paid  at  the  date  of  the  mortgage  to 
E.  H.  Frost  &  Co.,  nor  at  any  time  afterwards. 

10.  That  his  honor  should  have  held  that  the  question  in- 
volved was  one  of  the  application  of  payments  by  G.  A.  Nor- 
wood &  Co.  to  their  account  against  C.  N.  Rogers;  that  there 
had  been  no  direction  of  such  application  by  C.  N.  Rogers,  and 
that  the  same  had  been  applied  to  the  open  account,  which 
was  in  excess  of  the  security  given,  thus  leaving  the  balance 
on  account  secured  by  the  bond  given  by  C.  N.  Rogers,  and 
the  mortgage  given  to  secure  the  same. 

11.  Because  his  honor  erred  in  not  holding  that  G.  A.  Nor- 
wood &  Co.  were,  at  least,  entitled  to  priority  under  their 
mortgage  over  E.  H.  Frost  &  Co.,  to  the  extent  of  all  amounts 
due  them  on  account  of  C.  N.  Rogers  on  the  twenty-third  day 
of  February,  1885,  the  day  the  mortgage  of  E.  H.  Frost  &  Co. 
was  executed. 

12.  That  his  honor  ehred  in  not  decreeing  the  sura  of 
$669.96,  with  interest  from  the  date  of  the  advancement  of 
the  items  composing  that  amount,  on  the  account  of  C.  N. 
Rogers,  due  to  G.  A.  Norwood  &.  Co.,  at  ten  per  cent  per  an- 
num, till  the  date  of  the  decree  herein. 

13.  Because  his  honor  erred  in  holding  that  a  recital  by 
C.  N.  and  N.  S.  Rogers  in  the  mortgage  to  E.  H.  Frost  &  Co., 
to  the  effect  that  there  was  no  other  encumbrance  on  the 
mortgaged  premises  than  the  Munnerlyn  mortgage,  could  af- 
fect the  rights  of  G.  A.  Norwood  &  Co.,  the  senior  mortgagees, 
who  knew  nothing  of  such  recital. 

14.  Because  his  honor  erred  in  holding  that  there  was  a 
settlement  between  C.  N.  Rog;er3  and  G.  A.  Norwood  &  Co., 
on  the  13th  of  January,  1885,  on  which  day  there  was  a 
balance  due  said  C.  N.  Rogers  of  three  hutidred  or  four  hundred 
dollars. 

The  facts  in  this  case  are  undisputed,  and  are  about  as 
follows:  C.  N.  Rogers,  in  February,  1884,  agreed  with  G.  A. 
Norwood  &  Co.  to  borrow  $1,000,  to  be  paid  on  or  before  Jan- 
uary 1,  1885,  and  that  he  would  ship  said  firm  seventy-five 
bales  of  cotton,  to  be  sold  by  them  as  factors  during  the  year 
1884;  and  in  order  to  secure  such  factors,  he,  with  his  father, 
N.  S.  Rogers,  executed  their  bond  to  them  in  the  penalty  of 
$2,000,  conditioned  for  the  payment  of  $1,000  and  interest, 
etc.;  and  that  on  the  Ipt  of  January,  1885,  G.  A.  Norwood  & 
Co.  held  claims  against  C.  N.   Ro^jers  for  $2,360.34.  niid  h  -id 
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to  C.  N.  Rogers's  credit  $2,442.58  in  money,  and  six  bales  of 
cotton,  worth  $277.69.  On  the  13th  of  January,  1885,  Nor- 
wood &  Co.  owed  C.  N.  Rogers  $2,720.27,  and  he  owed  them 
$2,376.59,  —a  difference  in  Rogers's  favor  of  $359.93.  These 
two  results,  to  wit,  the  state  of  their  accounts  on  the  Ist  of 
January,  1885,  and  also  on  the  13th  of  January,  1885,  included 
the  bond  secured  by  mortgage.  On  the  13th  of  January,  1885, 
C.  N.  Rogers  made  an  agreement  with  G.  A.  Norwood  &  Co., 
which  was  entered  on  the  bond  executed  the  23d  of  February, 
1884,  by  which  it  was  agreed  between  them  that  the  arrange- 
ment for  1884  should  be  continued  for  the  year  1885.  This 
agreement  was  not  entered  on  the  record  of  the  mortgage,  or 
made  known.  In  other  words,  while  entirely  fair  and  busi- 
ness-like between  the  parties  to  the  same,  it  was  not  made 
public. 

On  March  1,  1884,  Elizabeth  Munnerlyn  obtained  a  mort- 
gage upon  the  lands  in  controversy  here  for  two  thousand 
dollars  and  interest.  This  is  admitted  on  all  hands  as  the 
first  and  preferred  lien.  On  the  23rd  of  February,  1885. 
Charles  N.  Rogers  executed  a  mortgage  on  these  lands  to 
secure  an  antecedent  indebtedness  of  three  thousand  dollars 
to  E.  H.  Frost  &  Co.,  representing  in  the  body  thereof  that 
there  was  no  lien  thereon  except  that  by  mortgage  to  Eliza- 
beth Munnerlyn.  It  is  admitted  that  E.  H.  Frost  &  Co.  had 
no  actual  notice  of  the  mortgage  of  George  A.  Norwood  &  Co., 
or  of  any  continuance  thereof. 

At  the  hearing,  Charles  N.  Rogers,  who  was  the  witness  of 
George  A.  Norwood  &  Co.,  testified  that  all  indebtedness  be- 
tween him  and  said  firm  of  George  A.  Norwood  &  Co.  was 
paid  on  the  13th  of  January,  1885,  and  no  testimony  or  ad- 
missions of  parties  appears  to  negative  such  testimony. 

Judge  Hudson  decreed  that  the  lands  should  be  sold,  and 
the  proceeds  applied,  —  1.  To  the  payment  of  the  mortgage  of 
Elizabeth  Munnerlyn;  2.  To  the  payment  of  the  mortgage  of 
E.  H.  Frost  &  Co.;  3.  To  the  payment  of  the  mortgage  of  George 
A.  Norwood  &  Co. 

From  the  view  we  take  of  this  case,  it  will  only  be  neces- 
sary for  us  to  consider  the  first  exception;  it  includes  all  the 
rest. 

Before  proceeding  regularly  to  respond  to  the  inquiry  made 
of  us  by  the  appellants,  it  is  proper  that  we  should  notice  so 
much  of  the  appellants'  argument  as  suggests  that  inasmuch 
as  the  defendants  E.  H.  Frost  &  Co.  did  not  in  their  answer 
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set  up  their  defense  of  purchasers  for  valuable  consideration 
without  notice,  they  are  not  entitled  to  such  equitable  de- 
fense. It  may  be  well  to  state  just  here  that  this  exception 
is  not  urged  by  the  plaintiff  as  such,  but  by  the  defendants 
George  A.  Norwood  &  Co.  The  cause  of  action  set  up  by  the 
plaintiff  was  the  Munnerlyn  mortgage.  The  defendants,  E.  H. 
Frost  &  Co.  and  George  A.  Norwood  &  Co.,  were  only  proper 
parties  to  his  action  for  the  foreclosure  of  his  mortgage,  be- 
cause they  held  junior  encumbrances  on  the  same  property. 
When  the  defendants  Frost  &  Co.  answered  the  complaint, 
denying  its  allegations  touching  the  relative  rank  of  Frost  & 
Co.'s  mortgage,  and  that  of  Norwood  &  Co.,  that  was  all  that 
was  necessary,  so  far  as  the  plaintiff  was  concerned.  We 
must  not  be  understood  as  denying  the  right  of  co-defendants 
to  have  these  equities  as  between  themselves  tried  in  this  ac- 
tion. That  right  has  been  repeatedly  recognized  by  this 
court:  Quattlebaum  v.  Black,  24  S.  C.  55;  Motte  v.  Schult,  1 
Hill  Eq.  146;  26  Am.  Dec.  194. 

The  plaintiff  in  the  case  at  bar  sued  as  assignee  and  mort- 
gagee, and  did  not  include  his  membership  of  the  firm  of 
Norwood  &  Co.  in  his  character  as  plaintiff;  his  name  in 
that  latter  relation  appears  here  as  a  defendant.  It  is 
defective  pleading  for  one  and  the  same  person  to  appear  as 
both  plaintiff  and  defendant  in  the  same  action.  Correct 
pleading  requires  that  a  plaintiff  or  defendant,  as  the  case 
may  be,  should  unite  in  himself  as  such  plaintiff  or  defendant, 
as  the  case  may  be,  all  the  characters  he  may  bear  to  the 
subject-matter.  Thus  if  an  individual  has  rights  as  an  indi- 
vidual, and  also  rights  as  a  trustee  (in  one  of  its  many  forms), 
or  as  partner  in  a  firm  in  one  subject-matter,  he  should  be  so 
described.  We  make  these  observations  here  because  this  is 
the  second  instance  during  the  present  term  of  this  court  in 
which  we  have  noticed  this  departure  from  the  rules  for 
pleading,  and  all  the  more  readily  in  this  case  because  of  the 
admirable  manner  in  which,  in  every  other  respect,  the  papers 
have  been  prepared. 

After  a  careful  consideration  of  the  appeal,  the  writer  of 
this  opinion  has  reached  the  conclusion  that  the  decree  be- 
low must  be  modified,  for  he  was  satisfied  that  Norwood  & 
Co.  were  entitled  to  a  priority,  in  so  far  as  the  amount  ad-' 
vanced  to  C.  N.  Rogers,  beginning  on  the  thirteenth  day  of 
January  and  ending  on  the  23d  of  February,  1885,  being 
the  sura  of  $686.21,  is   concerned.     This  result  arises  from 
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these  considerations:  The  circuit  judge  found  as  a  fact  and 
as  a  conclusion  of  law  that  the  written  agreement  indorsed 
on  the  bond  and  mortgage  between  Norwood  &  Co.  and 
C.  N.  Rogers  "was  equivalent  to  the  execution  of  a  new  bond 
and  mortgage  by  him  to  them,  and  he  is  bound  thereby,'* 
on  the  13th  of  January,  1885.  This  finding  of  the  judge  has 
not  been  appealed  from,  and  is  therefore  the  law  of  this  case. 
He  also  find*?  that  C.  N.  Rogers  executed  his  mortgage  to 
Frost  &  Co.  on  the  23d  of  February,  1885,  and  the  same  was 
recorded  on  that  day.  This  is  admitted  to  be  true.  It  also 
appears  that  Norwood  &  Co.  advanced  to  Rogers  $686.21  be- 
tween the  13th  of  January,  1885,  and  the  23d  of  February, 
1885. 

It  is  not  material,  in  the  writer's  view  of  the  rights  of  these 
parties,  that  the  consideration  of  the  mortgage  of  Frost  &  Co. 
was  an  antecedent  indebtedness.  It  was  lawful  to  make  such 
mortgage,  and,  under  the  registry  laws  of  this  state,  having 
been  duly  recorded  on  that  date,  it  was  notice  to  all  the  world 
of  their  lien  on  the  land  from  the  date  of  the  execution  of  the 
mortgage.  It  is  also  the  law  of  this  state  that  a  mortgage  is 
entitled  to  the  advantage  of  the  doctrine  of  equity  of  purchaser 
for  a  valuable  consideration  without  notice:  Haynsworth  v. 
Bischnff,  6  S.  C.  165,  and  cases  there  cited. 

It  must  be  apparent,  therefore,  that  on  the  twenty-third  day 
of  February,  1885,  these  co-defendants  —  Frost  &  Co.  and  Nor- 
wood &  Co.  —  stood  in  this  attitude  to  each  other,  growing  out 
of  their  transactions  with  C.  N.  Rogers;  Norwood  &  Co.  had 
a  mortgage  entitling  them  to  advance  from  time  to  time  to 
Rogers  not  more  than  one  $1,000,  and  of  this  sum  they  had 
advanced  $686.21.  On  this  day,  Frost  &  Co.,  upon  an  ante- 
cedent debt  of  C.  N.  Rogers  of  three  thousand  dollars,  ob- 
tained bona  fide  a  mortgage  from  Rogers  upon  the  same  land 
covered  by  the  lien  of  Norwood  &  Co.  What  is  the  rule  equity 
adopts  in  such  a  case  ?  It  treats  the  parties  in  this  way:  It 
asks,  Has  Frost  &  Co.  parted  with  any  consideration  to  Rogers 
previously  or  on  the  23d  of  February,  1885,  either  by  the  sur- 
render to  him  of  any  security  or  the  payment  of  any  money, 
or  divesting  themselves  of  any  right  by  which  such  firm  have 
been  placed  in  any  worse  situation  than  they  would  have  been 
in  if  they  had  received  notice  of  Norwood  &  Co.'s  mortgage  ? 
Their  answer,  under  the  proofs  here,  would  be,  No.  Then 
equity  supplies  relief  to  Norwood  &  Co.  in  this  way:  It  says: 
You  have  not  complied  with  the  law  by  recording  your  mort* 
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gage,  but  by  an  honest  dealing  with  Rogers  you  have  obtained 
a  right  that  he  created  by  contract  to  hold  his  land  as  a  pledge 
to  secure  so  much  money  or  property,  to  wit,  $686.21,  as  you  ad- 
vanced to  him  prior  to  the  day  the  law  made  you  take  notice 
of  the  rights  of  Frost  &  Co.,  and  this  we  give  you  because,  to 
that  extent,  you  are  a  purchaser  for  valuable  consideration 
without  notice:  Zorn  v.  Charleston  etc.  R.  R.  Co.^  5  S.  C.  97, 
and  other  cases  there  cited. 

But  after  a  very  careful-  examination  of  the  decisions  of  our 
courts,  and  after  an  interchange  of  views  by  the  different 
members  of  this  court,  I  am  directed  to  announce  as  its  unan- 
imous decision  that  no  such  priority  exists  as  to  the  debt 
of  $686.21  in  Norwood  &  Co.  over  the  mortgage  of  E.  H.  Frost 
<fe  Co.  The  very  object  of  the  act  of  1843  regulating  the 
registry  of  mortgages  was  to  uproot  secret  liens,  and  the  pro- 
visions of  that  act  have  been  extended  to  apply  to  the  registry 
of  deeds  of  conveyance,  as  will  be  seen  by  reference  to  sec- 
tion 1776  of  our  General  Statutes.  It  is  true  that  in  both  acts 
reference  is  to  validity  of  record  as  to  "subsequent  creditors 
and  purchasers  for  valuable  consideration  without  notice." 
But  this  court,  in  Piester  v.  Piester,  22  S.  C.  143,  53  Am.  Rep. 
711,  uses  this  language:  "We  do  not  mean  to  say  that  the 
mortgages,  having  been  recorded  (although  out  of  time),  may 
not  have  a  valid  lien  on  the  land  embraced  as  to  such  credi- 
tors as  do  not  come  within  the  category  of  subsequent  credi- 
tors without  notice";  thus  strongly  intimating  wliat  its 
judgment  would  be  when  a  case  should  be  made  as  between  a 
creditor  whose  mortgage,  unrecorded,  was  created  prior  to  a 
mortgage  daily  recorded.  We  cannot  say  that  this  precise 
question  has  been  directly  passed  upon  by  our  courts,  but  the 
dicta  in  our  decisions  plainly  point  to  the  decision  when  the 
question  shall  be  presented.  This  court  therefore  now  an- 
nounces that  a  secret  mortgage,  or  a  mortgage  not  recorded,  is 
displaced  in  lien  by  a  mortgage  subsequently  delivered  and 
duly  recorded,  even  if  the  debt  secured  by  the  recorded  mort- 
gage is  an  antecedent  indebtedness. 

So  far  as  any  advances  made  to  Rogers  by  Norwood  &  Co. 
after  the  23d  of  February,  1885,  they  were  made  at  their  peril, 
for  the  registry  laws  of  this  state  made  the  record  of  Frost  &- 
Co.'s  mortgage  on  that  day  notice,  so  that  it  was  impossible 
for  them  (Norwood  &  Co.)  to  avail  themselves  of  the  doctrine 
of  purchasers  for  a  valuable  consideration,  or  suhsf-quent 
creditors  without  notice.     For  this  court   to  hold   otherwise 
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would  be  to  nullify  the  registry  laws  of  this  state.  The  pro- 
visions of  those  laws  are  beneficent  as  well  as  wise.  Nor, 
again,  can  we  accept  the  views  suggested  by  the  appellants  as 
to  the  effect  of  the  agreement  of  C.  N.  Rogers  with  Norwood 
&  Co.,  made  on  the  13th  of  January,  1885,  thus  enabling 
Norwood  &  Co.  to  continue  their  advances  beyond  the  23d  of 
February,  1885,  when  Frost  &  Co.  obtained  their  mortgage,  for 
to  do  so  would  be  at  variance  with  the  decisions  of  this  court 
in  the  cases  of  Walker  v.  Arthur,  9  Rich.  Eq.  397;  National 
Bank  of  Chester  v.  Gunhouse^  17  S.  C.  494;  and  other  cases. 
We  cannot  hold  that  Norwood  &  Co.  were  bound  to  continue 
advances  to  Rogers  after  the  23d  of  February,  1885,  for,  by  the 
execution  of  the  mortgage  to  Frost  &  Co.  at  that  date,  he  had 
deprived  himself,  by  his  own  act,  of  any  right  to  such  advances. 

We  could  not  reverse  the  findings  of  the  circuit  judge  re- 
ferred to  in.  the  second,  fourth,  ninth,  tenth,  and  fourteenth 
exceptions.  They  relate  to  findings  of  fact.  Instead  of  being 
without  any  testimony  to  support  them,  or  being  manifestly 
against  the  weight  of  testimony,  we  find  abundant  testimony 
in  the  case  to  support  them. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

Pleading  —  Defense,  whetheb  Lost  by  Failure  to  Plead. — A  de- 
fense not  set  forth  in  the  answer  is  of  no  avail:  Field  v.  Mayor,  6  N.  Y.  179; 
67  Am.  Dee.  435,  and  note  with  cases  collected;  Cumminga  v.  Coleman,  7 
Rich.  Eq.  509;  62  Am.  Dec.  402.  Where  the  defense  of  " bona Jide Tpmohaaev 
without  notice  "  is  relied  upon,  notice  must  be  denied  fully  and  positively, 
though  it  be  not  charged  in  the  bill;  and  if  the  facts  be  charged  from  which 
Buch  notice  may  be  inferred,  such  facts  must  be  denied  also:  Johnson  v.  Tottl- 
min,  18  Ala.  50;  52  Am.  Dec.  212,  and  note. 

Parties.  —  A  party  cannot  be  plaintiff  and  defendant  in  the  same  suit: 
Hill  V.  AfcP/ierson,  15  Mo.  204;  55  Am.  Dec.  142,  and  note;  Burley  v.  Har- 
ria,  8  N.  H.  233;  29  Am.  Dec.  650,  and  note;  Allin  v.  Shadbourne,  1  Dana, 
68;  25  Am.  Dec.  121. 

Mortgages  —  Effect  op  Pailttre  to  Record.  — A  mortgage  duly  taken 
and  recorded  without  nolnce  to  the  mortgagee  of  a  prior  unrecorded  mort- 
gage has  priority  of  lien  over  this  unrecorded  mortgage:  Mowry  v.  Gro-ker, 
33  S.  C.  436;  Constant  v.  Univeraity,  133  N.  Y.  640;  Kelly  v.  Shepherd,  79 
Gft.  708.  The  prior  execution  of  a  mortgage  does  not  give  it  the  pro.crence; 
but  in  order  to  entitle  it  to  a  preference,  it  must  be  first  recorded:  Clahaugh 
▼.  Byerly,  7  Gill,  354;  48  Am.  Dec  575,  and  note;  Stanaell  v.  Roberta,  13 
Ohio,  148;  42  Am.  Dec.  193,  and  note.  Under  the  recording  act  of  Iowa, 
a  mortgagee  is  protected  against  unrecorded  instruments  in  the  same  way 
as  is  a  purchaser:  Seevera  v.  Deluskmutt,  11  Iowa,  171;  77  Am.  Dec.  139,  and 
note.  A  mortgage  not  acknowledged  and  recorded  as  required  by  statute, 
though  good  between  the  parties,  is  not  valid  as  aijainst  suliseqnent  encum- 
brancers with  actual  notice  of  the  existence  of  the  mortgage:  Jacoway  v. 
OauU,  20  Ark.  190;  73  Am.  Dec.  494. 
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DowKR,  Inohoatb  Right  of,  Defeated  bt  PARTmoir  Salb. — The  seisin 
of  a  hasbaad  who  acquires  title  to  laad  as  a  tenaat  ia  common  with 
others  is  subject  to  the  paramount  right  of  his  co-tenants  to  demand 
partition.  His  wife's  right  of  dower  therein  is  therefore  subordinate  to 
that  paramount  right,  which,  when  enforced  by  a  sale  made  under  a 
decree  of  the  court,  defeats  her  inchoate  right  of  dower  in  the  land, 
although  she  was  not  a  party  to  the  action  for  partition. 

DowBR  —  Effect  of  Oonveyancb  by  Husband  to  Third  Person  beforh 
Partition. — Where  a  husband  holding  land  as  a  tenant  in  common, 
in  which  his  wife  has  an  inchoate  right  of  dower,  conveys  bis  interest 
to  another  person,  and  the  land  is  thereafter  sold  under  a  decree  of 
oonrt  in  an  action  for  partition  to  which  the  husband  is  a  party,  but 
not  the  wife,  such  right  to  dower  is  defeated,  not  because  the  husband 
was  not  the  wife's  representative,  but  by  the  exercise  of  the  right  of 
partition,  which  was  paramount  to  it.  The  wife  was  not  a  necessary 
party  to  such  action. 

Sale  of  Land  Owned  by  Co-tenants  for  Partition  —  Power  of  Court 
OF  Equity  to  Order.  —  A  court  of  equity  has  power  to  order  a  saLi 
for  partition  of  land  owned  by  several  tenants  in  common,  either  as  di?« 
tributees  of  an  intestate's  estate  or  otherwise. 

Action  to  recover  dower.  The  facts  necessary  to  an  under- 
standing of  the  case  are  sufficiently  stated  in  the  opinion. 

Henderson  Brothers,  for  the  appellants. 

J.  0.  Evans  and  E.  S.  Hammond,  contra. 

McIvER,  C.  J.  All  the  cases  named  in  the  title  were  actions 
for  dower,  and  as  they  all  grew  out  of  the  same  state  of  facts, 
and  rest  upon  the  same  principles  of  law,  they  were  heard  to- 
gether, both  on  the  circuit  and  in  this  court,  and  will  there- 
fore be  considered  together.  By  agreement,  the  cases  were 
heard  upon  the  pleadings  and  an  agreed  statement  of  facts, 
set  out  in  the  case,  by  the  court  without  a  jury.  The  plain- 
tiff, as  the  widow  of  Alfred  Holley,  claims  dower  out  of  the 
several  parcels  of  land  in  the  possession  of  the  several  defend- 
ants in  the  above-stated  cases,  which  several  parcels  originally 
constituted  a  single  tract  of  land  known  as  the  Hollow  Creek 
land.  From  the  "  agreed  statement  of  facts,"  which  should 
be  incorporated  in  the  report  of  this  case,  it  appears  that  somo 
time  prior  to  the  year  1839  the  said  Alfred  Holley  and  one 
William  H.  Carey  purchased  jointly  the  Hollow  Creek  land, 
and  the  same  was  conveyed  to  them  as  tenants  in  common. 
and  on  the  5th  of  March,  1841,  Alfred  Holley  conveyed  his 
undivided  one-half  interest  to  Wise  Holley.     Subsequently, 


884  HoLLEY  V.  Glover.  [S.  Carolina, 

W.  H.  Carey  having  died,  his  son,  John  L.  Carey,  instituted 
proceedings  in  the  court  of  equity  against  the  other  heirs  at 
law  of  W.  H.  Carey,  together  with  Alfred  Holley  and  Wise 
Holley,  for  the  partition  of  said  land,  which  resulted  in  a  sale 
of  said  land  under  the  orders  of  said  court.  At  such  sale  one 
John  Holley  became  the  purchaser,  and  having  paid  the  pur- 
chase money,  received  titles  from  the  commissioner  in  equity, 
and  the  defendants  in  the  several  cases  above  stated  claim 
under  the  said  John  Holley.  The  purchase-money  was 
divided  amongst  the  several  parties  to  the  proceedings,  in 
pursuance  of  the  provisions  of  the  decree  of  the  court  under 
which  the  sale  was  made,  but  the  plaintiff  herein  was  not  a 
party  to  the  proceedings,  and  neither  received  any  portion  of 
the  proceeds  of  the  sale,  nor  was  there  any  provision  made  for 
the  protection  of  her  inchoate  right  of  dower. 

Alfred  Holley,  the  husband  of  plaintiff,  having  died  in  Feb- 
ruary, 1881,  these  actions  were  commenced  (when  is  not 
stated)  by  the  plaintiff  to  recover  her  dower  in  the  several 
tracts  held  by  tlie  several  defendants.  The  circuit  judge  held 
that  while  a  sale  for  partition  would  bar  the  contingent  or  in- 
choate right  of  dower  of  the  wife  of  one  of  several  tenants  in 
common  under  proceedings  to  which  he  was  a  party,  though 
the  wife  was  not  a  party,  yet  in  this  case,  inasmuch  as  Alfred 
Holley  had  sold  and  conveyed  to  Wise  Holley  his  undivided 
interest  in  said  land  before  the  proceedings  for  partition  were 
instituted,  the  plaintiff  was  not  barred  of  such  right,  because 
although  Alfred  Holley  as  well  as  Wise  Holley  were  parties 
to  the  partition  proceedings,  yet  neither,  nor  both  of  them  to- 
gether, represented  the  rights  and  interests  of  the  plaintiff  in 
such  proceedings.  He  therefore  rendered  judgment  in  favor 
of  the  plaintiff  in  each  of  said  cases.  From  these  judgments 
the  several  defendants  appeal  upon  the  several  grounds  set 
out  in  the  record;  and  the  plaintiff,  according  to  the  proper 
practice,  gives  notice  that  if  the  supreme  court  should  find 
itself  unable  to  sustain  the  judgments  appealed  from  upon 
the  ground  taken  by  the  circuit  judge,  the  plaintiff  will  ask 
this  court  to  sustain  said  judgments  upon  other  grounds 
likewise  set  out  in  the  record. 

These  various  grounds  raise  substantially  the  following 
questions:  1.  Whether  the  wife  of  one  tenant  in  common  can 
be  barred  of  her  inchoate  right  of  dower  by  a  sale  for  partition 
under  proceedings  instituted  by  another  tenant  in  comtnon 
against  her  husband  and  the  other  co-tenants,  but  to  which 
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the  wife  was  not  a  party;  2.  If  so,  whether  the  same  rula 
would  apply  where  the  husband,  though  made  a  party  to  the 
proceedings  for  partition,  had  previously  conveyed  his  undi- 
vided interest  to  a  third  person  who  was  also  made  a  party; 
3.  Whether  the  circuit  judge  erred  in  finding  as  matter  of 
fact  that  William  H.  Carey  died  testate;  4.  If  not,  whether 
the  former  court  of  equity  had  the  power  to  sell  lands  of  a 
testator  for  partition  amongst  those  entitled  thereto;  and  if 
80,  whether  the  inchoate  right  of  dower  of  the  wiL'  of  one  of 
the  tenants  in  common  would  be  barred  by  such  sale  under  a 
proceeding  to  which  she  was  not  a  party. 

As  to  the  first  question,  we  are  of  opinion  that  while  the 
wife  of  one  of  several  tenants  in  common  has  an  inchoate 
right  of  dower  in  her  husband's  portion  of  the  real  estate  held 
in  common,  yet  such  right  is  subordinate  to  the  paramount 
right  of  the  other  tenants  in  common  to  have  partition  of  the 
common  property  in  any  of  the  modes  by  which  such  parti- 
tion may  be  lawfully  made.  Hence  if  a  sale  for  partition 
becomes  necessary,  the  wife's  inchoate  right  of  dower  in  the 
land  is  barred,  even  though  she  is  not  a  party  to  the  proceed- 
ings for  partition;  and  the  purchaser  at  such  sale  takes  his 
title  disencumbered  of  such  subordinate  right  of  dower.  As 
is  said  in  1  Washburn  on  Real  Property  (3d  ed.,  bk.  1,  c.  7, 
sec.  2,  par.  10,  p.  185):  "The  wife  of  a  tenant  in  common 
holds  her  inchoate  right  of  dower  so  completely  subject  to  the 
incidents  of  such  an  estate  that  she  not  only  takes  her  dower 
out  of  such  part  only  of  the  common  estate  as  shall  have  been 
set  (off)  to  her  husband  in  partition,  but  if,  by  law,  the  entire 
estate  should  be  sold  in  order  to  effect  a  partition,  she  loses 
by  such  sale  all  claim  to  the  land,  although  no  party  to  such 
proceedings."  Whether,  in  such  a  case,  some  provision  should 
be  made  for  the  protection  of  the  wife's  inchoate  right  of  dower, 
in  the  event  it  should  afterwards  become  absolute  out  of  the 
husband's  share  of  tlie  proceeds  of  the  sale,  is  not  a  matter 
now  before  us,  and  will  not,  therefore,  be  considered. 

So  far  as  our  experience  extends,  this  rule  has  always  been 
recognized  in  this  Btate,  and  we  are  not  informed  that  it  was 
ever  before  questioned.  The  reason  of  this  rule  is  this:  The 
right  of  the  other  co-tenants  to  demand  partition  being  para- 
mount to  the  inchoate  right  of  dower  in  tlie  wife  of  any  one  of 
the  co-tenants,  whenever  the  paramount  right  is  exercised,  the 
subordinate  right  cannot  properly  be  allowed  to  interfere  with 
or  abridge  the  full  enjoyment  of  the  paramount  right.     Inas- 
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much  as  the  inchoate  right  of  dower  springs  out  of  and  is 
necessarily  dependent  upon  the  concurrence  of  marriage  and 
Beisin  of  the  husband  during  coverture,  it  must  necessarily 
depend  upon  and  be  qualified  by  the  nature  of  such  seisin. 
If,  therefore,  the  nature  of  the  husband's  seisin  be  such  as  will 
not  support  the  claim  of  dower, — as,  for  example,  the  husband 
be  seised  as  trustee,  —  it  is  competent  for  the  defendant  in 
dower  to  show  such  defect  in  seisin  as  a  defense  to  the  claim 
of  dower.  See  what  is  said  in  Whitmire  v.  WrlgJit,  22  S.  C. 
451,  53  Am.  Rep.  724,  commenting  on  the  case  of  Qayle  v. 
Price,  5  Rich.  525. 

So,  also,  the  husband's  seisin  may  be  shown  to  be  subject  to 
the  lien  of  a  purchase-money  mortgage,  and  therefore  not  of 
Buch  a  character  as  will  be  sufficient  to  support  the  claim  of 
dower  as  against  such  paramount  right:  Crafts  v.  Crafts,  2 
McCord,  54.  And  the  same  doctrine  applies  where  the  in- 
choate right  of  dower  is  subordinate  to  the  lien  of  a  judgment 
recovered  before  the  marriage:  Jones  v.  Miller,  17  S.  C.  380. 
Again,  the  rule  is  well  settled  that  while  a  judgment  against 
one  of  several  tenants  in  common  is  a  lien  upon  the  undivided 
interest  of  such  tenant  in  common,  under  which  such  undi- 
vided interest  may  be  levied  on  and  sold,  yet  such  encum- 
brance is  subordinate  to  the  paramount  right  of  the  other 
tenants  in  common  to  demand  partition;  and  if  a  sale  of  the 
undivided  property  is  made  for  that  purpose,  the  purchaser 
takes  his  title  freed  and  discharged  from  such  subordinate 
encumbrance  on  the  share  of  the  judgment  debtor,  and  the 
creditor  is  remitted  to  his  debtor's  share  of  the  proceeds  of  the 
Bale,  even  though  the  judgment  creditor  is  not  a  party  to  the 
proceedings  for  partition:  Keckeley  v.  Moore,  2  Strob.  Eq.  21; 
Biley  v.  Gaines,  14  S.  C.  454;  Ketchin  v.  Patrick,  32  S.  C.  443. 
See  also  Shiell  v.  Sloan,  22  S.  C.  157. 

Now,  while  these  are  cases  of  liens  or  charges  upon  the 
common  property,  or  rather  upon  the  interests  of  one  or  more 
of  the  tenants  in  common,  and  while  the  inchoate  right  of 
dower  may  not,  properly  speaking,  be  a  lien,  yet  the  principle 
upon  which  they  rest  is  applicable  here,  to  wit,  that  the  en- 
forcement of  a  paramount  right  must  not  be  interfered  with 
or  abridged  by  persons  holding  subordinate  rights,  whatever 
be  their  character.  Hence,  as  the  inchoate  right  of  dower 
arises  out  of  and  is  dependent  upon  the  nature  of  the  hus- 
band's seisin,  such  inchoate  right  must  necessarily  be  affected 
with  any  infirmities  of  such  seisin,  and  be  qualified  by  any 
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paramount  right  subject  to  which  it  has  been  acquired;  and 
where,  as  in  this  case,  the  husband's  seisin  was  qualified  by 
and  subject  to  the  paramount  right  of  the  other  co-tenants  to 
de;iiand  partition,  the  plaintifi''8  inchoate  right  of  dower, 
growing  out  of  and  dependent  upon  such  seisin,  was  subject 
to  the  same  qualification.  When,  therefore,  the  seisin  of  the 
husband  was  divested  by  the  exercise  of  the  paramount  right 
of  the  other  co-tenants  to  demand  partition,  the  inchoate  right 
of  dower  was  likewise  destroyed,  so  far,  at  least,  as  the  land 
was  concerned,  and  the  plaintiff  was  no  more  a  necessary 
party  for  that  purpose  than  is  a  judgment  creditor  of  one  of 
several  tenants  in  common  in  case  of  a  sale  of  the  common 
property  for  partition:  Keckeley  v.  Moore,  2  Strob.  Eq.  21; 
where,  as  pointed  out  in  the  circuit  decree,  the  point  here  in- 
volved, though  not  discussed,  was  practically  decided. 

The  second  question  involves  an  inquiry  as  to  the  effect  of 
the  sale  by  Alfred  Holley  to  Wise  Holley  of  his  undivided 
one  half  of  the  common  property  prior  to  the  institution  of 
the  proceedings  for  partition,  under  which  the  land  was  sold 
to  John  Holley.  It  seems  to  us  that  the  conveyance  to  Wise 
Holley  placed  him  in  the  shoes  of  Alfred  Holley,  invested  him 
with  the  same  seisin,  subject  to  the  same  qualifications,  with 
which  his  grantor,  Alfred  Holley,  had  previously  been  in- 
vested, and  made  him  a  tenant  in  common  with  the  other 
joint  owners  of  the  land.  When,  therefore,  such  seisin  was 
divested  by  the  sale  for  partition,  the  effect,  so  far  as  any  sub- 
ordinate right  dependent  upon  such  seisin  was  concerned,  was 
the  same  as  if  the  title  and  such  seisin  had  remained  in  Alfred 
Holley.  When  the  basis  upon  which  the  subordinate  right  of 
dower  rested  was  destroyed  by  the  exercise  of  a  right  para- 
mount to  the  inchoate  right  of  dower,  such  right  necessarily 
fell  with  it,  and  could  not  be  asserted  against  one  claiming 
under  a  right  paramount  to  it.  We  are  therefore  unable  to 
see  how  the  conveyance  by  Alfred  Holley  to  Wise  Holley 
could  affect  the  question  which  we  are  called  upon  to  deter- 
mine. 

The  view  taken  by  the  circuit  judge,  that  by  reason  of  such 
sale  the  plaintiff's  inchoate  right  of  dower  was  not  sufficiently 
represented  in  the  proceedings  for  partition,  does  not  seem  to 
us  to  be  sound,  for  we  do  not  think  it  is  a  question  of  repre- 
sentation at  all.  If  Alfred  Holley  had  never  sold  and  con- 
veyed his  undivided  interest  to  Wise  Holley,  we  would  not  be 
disposed  to  hold  that  the  plaintiff's  inchoate  right  of  dower 
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was  barred  by  the  sale  for  partition,  because  though  she  wag 
not  a  party  to  the  partition  proceedings,  yet  her  interest  was 
represented  therein  by  her  husband,  who  was  a  party.  On 
the  contrary,  our  view  is,  that  such  inchoate  right  of  dower 
was  defeated  by  the  exercise  of  a  right  paramount  to  it;  prac- 
tically, that  such  inchoate  right  of  dower  in  her  husband's 
share  of  the  common  property  was  contingent  upon  the  non- 
exercise  of  the  paramount  right  to  demand  partition  by  a  sale 
of  the  common  property;  but  when  such  paramount  right  was 
exercised,  the  contingency  upon  which  such  subordinate  in- 
choate right  of  dower  rested  could  never  happen,  and  hence 
it  could  never  afterwards  become  absolute.  Indeed,  it  would 
be  anomalous  to  hold  that  the  purchaser  at  a  sale  made  under 
the  exercise  of  a  paramount  right  should  take  his  title  sub- 
ject to  one  claiming  under  a  subordinate  right.  Under  this 
view  we  do  not  see  how  it  is  possible  that  the  transfer  by  Al- 
fred Holley  of  his  interest  to  Wise  HoUey  prior  to  the  pro- 
ceedings for  partition  can  affect  the  question;  nor  do  we  see 
any  necessity  for  making  the  plaintifiFa  party  to  the  partition 
proceedings,  for  she  then  had  no  such  interest  in  the  property 
sought  to  be  partitioned  as  rendered  her  a  necessary  party,  in 
any  sense  of  those  terms,  and  since  the  sale  she  never  could 
have  any  such  interest. 

The  third  question,  under  the  view  which  we  shall  take  of 
the  fourth,  becomes  wholly  unimportant,  and  as  it  is  a  mere 
question  of  fact,  will  not  be  considered. 

The  fourth  question  has  been  so  fully  and  satisfactorily 
discussed  by  the  circuit  judge  in  his  decree  (which  should  be 
incorporated  in  the  report  of  this  case),  that  we  find  it  very 
difficult  to  add  anything  to  what  is  there  so  well  said.  It  is 
there  shown  that  the  power  of  the  former  court  of  equity  to 
order  a  sale  of  land  for  partition,  owned  by  several  tenants  in 
common,  either  as  distributees  of  an  intestate's  estate,  or  other- 
wise, is  not  derived  from  or  dependent  upon  the  provisions  of 
the  act  of  1791,  but  existed  and  was  exercised  long  before  the 
passage  of  that  act, — an  instance  of  which  will  be  found  in  the 
case  of  Dinckle  v.  Timrod,  1  Desaus.  Eq.  109,  decided  in  1784, 
seven  years  before  the  passage  of  the  act  of  1791.  This  was 
expressly  decided  in  the  case  of  Pell  v.  Ball,  1  Rich.  Eq.  361, 
and  the  doctrine  was  recognized  in  the  subsequent  cases  of 
Steedman  v.  Weeks^  2  Strob.  Eq.  145,  49  Am.  Dec.  660,  and 
Gibson  v.  Marshall,  5  Rich.  Eq.  254.  While,  therefore,  it  may 
be  true  that  the  court  of  common  pleas,  deriving  its  power, 
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in  this  respect  only,  from  the  act  of  1791,  can  only  order  a 
Bale  for  partition  in  cases  of  intestacy,  as  has  been  held  in  the 
cases  of  Crompton  v.  Ulmer,  2  Nott  &  McC.  429,  Spann  ads. 
Blocker,  2  Nott  &  McC.  593,  and  Barns  v.  Branch,  3  McCord, 
19,  yet  these  decisions  cannot  affect,  and  do  not  purport  to 
question,  the  long-established,  and  as  we  may  say  the  univer- 
sally recognized,  powers  of  the  court  of  equity  in  this  respect, 
under  which,  as  is  said  by  Harper,  C,  in  Pell  v.  Ball,  1  Rich. 
Eq.  361:  "Titles  have  accrued  and  money  has  been  paid  and 
invested;  thus  involving,  perhaps,  the  titles  of  a  large  portion 
of  the  property  of  the  country."  We  would  not  feel  at  lib- 
erty, at  this  late  day,  to  disturb  or  even  question  what  may 
be  called  a  rule  of  property  so  long  establshed,  even  if  we  en- 
tertained much  graver  doubts  than  we  do  of  the  authority  of 
the  rule. 

We  concur,  therefore,  in  the  conclusion  reached  by  the  cir- 
cuit judge  as  to  this  matter,  that  the  power  of  the  former 
court  of  equity  to  order  a  sale  for  partition  is  not  confined  to 
cases  of  intestacy,  and  that  the  inchoate  right  of  dower  of  the 
wife  of  one  of  the  several  tenants  in  common  is  defeated  by 
such  a  sale,  even  though  such  wife  be  not  a  party  to  the  pro- 
ceedings for  partition.  But  as  we  differ  with  the  circuit  judge 
as  to  the  effect  of  the  transfer  of  Alfred  Holley's  interest  to 
Wise  Holley,  as  we  have  hereinbefore  indicated,  the  judgments 
below  must  be  reversed. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  in  each  of  the  cases  stated  in  the  title  be  reversed, 
and  that  the  complaints  therein  be  dismissed. 


Dower  —  Whether  Extinguished  by  Partition  —  Sale  against  Hus- 
band. —  A  sale  of  lands  in  partition  proceedings  ia  a  judicial  sale,  and  such 
•ale  of  a  husband's  interest  in  land,  in  a  proceeding  to  which  he  is  a  party, 
extinguishes  the  wife's  right  of  dower  therein,  although  she  was  not  made  a 
party  to  the  proceeding:  WUliama  v.  Wescott,  77  Iowa,  332;  14  Am.  St. 
Rep.  287;  Lee  v.  Lindell,  22  Mo.  202;  64  Am.  Dec.  262,  and  note;  Weaver 
V.  Oregg,  6  Ohio  St.  547;  67  Am.  Dec.  355,  and  note.  See  also  Verry  v. 
Eobinson,  25  Ind.  14;  87  Am.  Dec.  346,  and  note. 

Equity  —  Jurisdiction  —  Partition.  —  Courts  of  equity  have  exclusive 
jurisdiction  of  suits  for  the  partition  of  personal  property,  even  though  the 
complainant's  title  is  denied  by  the  defendant:  Godfrey  v.  White,  60  Mich. 
443;  1  Am.  St,  Rep,  637,  and  note.  Contra,  see  ChidgeUv.  Mead,  8  Mo.  53; 
40  Am.  Dec.  120,  and  note.  A  court  of  equity  will  decree  partition  of 
lands,  if  it  is  in  possession  of  the  co-tenants:  Weeks  v.  Weeks,  5  Ired.  Eq. 
Ill;  47  Am.  Deo.  358.  See  Steedmanv.  Weeks,  2  Strob.  Eq,  145;  49  Am. 
Dec.  660. 
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State  v.  Jackson. 

[36  South  Carolina,  487.] 

Constitutional  Law  —  Charge  on  Facts,  What  is  not.  —  A  judge  doea 
not  charge  on  the  facts,  within  the  meaning  of  the  constitutional  inhibi- 
tion, when  he  states  to  the  jury  only  the  points  of  evidence  as  to  which 
there  is  no  dispute,  and  leaves  wholly  to  them  the  only  disputed  ques- 
tion of  fact  in  the  case,  without  the  slightest  intimation  of  his  opinion 
as  to  that  question. 

Malice  Implied  from  Use  ot  Deadly  Weapon.  —  The  law  implies  malice 
from  the  use  of  a  deadly  weapon,  unless  there  are  some  circumstances 
of  mitigation  or  excuse  in  the  case. 

Alibi,  Proof  of,  must  be  Cleab  and  Convincing.  —  The  evidence  relied  on 
to  establish  proof  of  an  alibi  must  be  sufficiently  clear  and  convincing,  to 
satisfj'  the  jury  that  the  preponderance  of  the  evidence  is  in  favor  of  the 
alibi;  but  it  need  not  be  sufficient  to  remove  all  reasonable  doubt  thereof. 

Indictment  for  murder.  The  facts  are  stated  in  the  opin- 
ion. 

C.  Q.  Dantzler  and  J.  B.  McLaughlin^  for  the  appellant. 

Jervey,  solicitor,  contra. 

McIvER,  C.  J.  The  defendant  was  indicted  for  and  con- 
victed of  the  crime  of  murder,  in  taking  the  life  of  one  Nel- 
son Hook.  So  far  as  we  can  perceive  from  the  evidence  set 
out  in  the  case,  there  was  not  a  shadow  of  testimony  tending 
to  show  any  excuse  or  provocation  for  firing  the  fatal  shot 
which  resulted  in  the  instant  death  of  the  deceased;  and  the 
only  disputed  question  of  fact  was,  whether  the  defendant  was 
the  guilty  party.  Several  witnesses  testified  positively  and 
distinctly  that  the  defendant  fired  the  gun,  and  there  was 
also  testimony  tending  to  show  that  defendant,  looking  upon 
the  dead  body  of  his  victim,  said,  with  an  oath:  "I  have  got 
one,  and  I  am  going  to  get  another";  or  as  phrased  by  an- 
other witness:  "I  got  that  one."  The  only  defense  interposed 
was  that  of  an  alibi,  and  several  witnesses  testified  that  the 
defendant  was  at  a  place  some  two  miles  distant  at  the  time 
when  Hook  was  killed. 

The  jury  having  rendered  a  verdict  of  guilty,  defendant 
appealed  upon  the  grounds  set  out  in  the  record.  The  first 
imputes  error  to  his  honor  Judge  Kershaw  in  violating  the 
provisions  of  article  4,  section  26,  by  charging  upon  the  facts 
in  the  following  particulars:  1.  In  saying  to  the  jury:  "The 
testimony  in  this  case  tends  to  show  that  this  man  Hook  was. 
killed  on  the  occasion  referred  to,  and  that  he  was  killed  by 
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Toby  Jackson,  and  there  are  no  circumstances  of  mitigation 
or  excuse."  2.  "  The  evidence  does  not  point  to  any  one  else; 
but  that  is  immaterial."  3.  "There  is  no  pretense  that  there 
were  any  circumstances  to  excuse  the  killing."  4.  "  There  is 
no  pretense  that  there  was  any  provocation."  5.  "  The  proof 
tends  to  show  that  the  killing  was  done  with  a  deadly  weapon; 
and  under  such  circumstances  the  law  implies  malice,  and  the 
killing  would  he  murder,  unless  there  were  some  circumstances 
of  justification  or  excuse  in  the  case." -The  remaining  ground, 
though  stated  as  one  of  the  specifications  of  the  general  charge 
of  violating  the  constitutional  provision  above  referred  to, 
manifestly  has  no  application  to  such  charge,  and  will  there- 
fore be  hereinafter  separately  stated  and  considered. 

In  view  of  the  numerous  cases  in  which  this  court  has 
been  called  upon  to  consider  the  scope  and  effect  of  the  con- 
stitutional provision  which  it  is  claimed  has  been  violated  in 
this  case,  it  can  scarcely  be  necessary  for  us  to  go  over  again 
the  same  ground,  especially  where  it  is  only  necessary  to 
read  the  charge  of  the  circuit  judge  as  a  connected  whole  (for 
which  purpose  it  should  be  incorporated  in  the  report  of  the 
case),  to  see  that  the  imputation  of  error  is  utterly  without 
foundation.  There  was  not  a  shadow  of  dispute  that  the  life 
of  the  deceased  was  taken  with  a  deadly  weapon,  without  the 
slightest  pretense  of  any  excuse  or  provocation,  and  the  soli- 
itary  disputed  question  of  fact  in  the  case  was  as  to  whether 
the  testimony  was  sufficient  to  establish,  beyond  a  reasonable 
doubt,  that  the  defendant  was  the  party  who  did  the  felonious 
deed.  It  is  iinpossible  to  read  the  charge  of  his  honor  without 
perceiving  that  this  question  was  left  to  tlie  jury  fully  and 
fairly,  without  the  slightest  intimation  of  the  judge's  opinion 
as  to  that  question.  Indeed,  it  is  not  charged  in  any  of  the 
specifications  that  the  judge  expressed,  or  even  intimated,  any 
opinion  as  to  that  question.  These  specifications  only  point  to 
the  statement  of  undisputed  facts,  and  this,  as  has  been  held, 
is  no  violation  of  the  constitutional  provision:  State  v.  Sum- 
mers, 19  S.  C.  94;  State  v.  Nance,  25  S.  C.  173;  State  v.  Davis, 
27  S.  C.  614;  State  v.  Murrell,  33  S.  C.  98. 

There  was,  and  could  be,  no  dispute  that  there  was  testi- 
mony tending  to  show  that  the  deceased  was  killed  by  the 
defendant;  that  there  were  no  circumstances  of  mitigation, 
excuse,  or  provocation  for  the  killing;  that  the  killing  was 
done  with  a  deadly  weapon,  and  there  was,  therefore,  no  error 
in  stating  these  undisputed  facts  in  the  connection  in  which 
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they  appear  in  the  charge.  It  is  likewise  true  that  there  was 
no  evidence  pointing  to  any  one  else  as  the  author  of  the 
guilty  deed,  though  the  jury  were  very  properly  told,  in  that 
connection,  "that  is  immaterial";  for  th3  fact  that  the  evi- 
dence did  not  show  that  any  one  else  had  done  the  deed 
would  not  be  sufficient  to  fix  guilt  upon  the  defendant.  In- 
deed, as  we  have  said,  the  only  issue  of  fact  raised  by  the 
eingle  defense  interposed  about  which  there  was  any  dispute 
was  fairly  left  to  the  jury,  and  there  was  certainly  no  error  on 
the  part  of  the  circuit  judge  in  simply  repeating  to  the  jury 
other  facts  appearing  in  the  testimony  as  to  which  there  was 
no  dispute,  or  in  saying  to  the  jury  that  there  was  no  evidence 
as  to  certain  points  mentioned. 

It  may  be  that  the  fifth  specification  was  intended  not  only 
to  designate  an  instance  of  a  violation  of  the  constitutional 
provision  under  consideration,  but  also  to  raise  an  indepen- 
dent legal  question  as  to  whether  the  law  would  imply  malice 
from  the  use  of  a  deadly  weapon,  unless  there  were  some  cir- 
cumstances of  mitigation  or  excuse  in  the  case.  If  so,  we  can 
only  say  that  the  doctrine  announced  by  the  circuit  judge  has 
been  too  long  and  too  well  settled  to  require  the  citation  of 
any  authority  to  sustain  it. 

It  only  remains  for  us  to  consider  the  last  ground  of  appeal, 
which  is  in  these  words:  "  Because  his  honor  erred  in  charging 
the  jury  that  '  the  proof  of  an  alibi  must  be  clear  and  convin- 
cing, and  must  satisfy  the  jury,  by  the  preponderance  of  the 
evidence,  that  the  accused  was  not,  at  the  time  of  the  killing, 
at  the  place  where  the  killing  is  paid  to  have  occurred. '  "  The 
point  of  this  exception  seems  to  rest  upon  the  words  "clear 
and  convincing,"  used  by  the  circuit  judge  to  indicate  the  na- 
ture and  decree  of  the  proof  necessary  to  establish  the  defense 
of  alibi.  We  find,  however,  that  Mr.  Justice  Foster,  in  his 
Crown  Law,  368,  said:  "  It  must  be  admitted  that  mere  olihi 
evidence  lieth  under  a  great  and  general  prejudice,  and  ought 
to  be  heard  with  uncommon  caution;  but  if  it  be  founded  in 
truth,  it  is  the  best  negative  evidence  that  can  be  offered;  it 
is  really  positive  evidence,  which,  in  the  nature  of  things,  ne- 
cessarily implieth  a  negative,  and  in  many  cases  it  is^the  only 
evidence  that  an  innocent  man  can  offer";  and  this  remark 
is  quoted  with  approval  in  Phillips  on  Evidence,  249,  in  the 
eecond  American  from  the  third  London  edition.  So,  also, 
we  find  that  in  1  Am.  &  Eng.  Ency.  of  Lnw,  455.  it  is  said: 
**  Where  the  prosecution  rests  upon  positive  and   undoubted 
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proof  of  the  prisoner's  guilt,  it  should  not  be  overcome  by  less 
than  full,  clear,  and  satisfactory  evidence  of  the  alleged  alihi." 

In  view  of  these  authorities,  we  cannot  say  that  the  circuit 
judge  erred  in  using  the  terms  objected  to  as  characterizii>g 
the  nature  and  degree  of  evidence  necessary  to  establish  an 
alibiy  especially  when  the  jury  were  told,  in  that  connection, 
as  well  as  in  other  portions  of  the  charge,  that  it  was  not  ne- 
cessary that  the  alibi  should  be  proved  beyond  all  reasonable 
doubt,  but  that  a  mere  preponderance  of  evidence  would  be 
sufficient.  Practically,  the  instruction  amounted  to  this:  that 
the  evidence  relied  on  to  establish  the  alibi  must  be  suffi- 
ciently clear  and  convincing,  to  satisfy  the  jury  that  the  pre- 
ponderance of  the  evidence  was  in  favor  of  the  alibi;  but  it 
need  not  be  sufficient  to  remove  all  reasonable  doubt  of  the 
fact  that  the  defendant  was  not  at  the  place  where  the  homi- 
cide was  committed  at  the  time  when  it  was  committed.  This, 
it  seems  to  us,  was  substantially  in  conformity  to  the  rule  as 
established  in  this  state  by  the  cases  cited  in  appellant's  argu- 
ment, to  wit,  that  while  the  state,  in  a  criminal  case,  is  bound 
to  prove  every  essential  element  of  the  charge  made,  beyond 
a  reasonable  doubt,  the  same  degree  of  proof  is  not  required 
of  a  defendant  who  sets  up  a  special  defense,  which  may 
be  proved  by  a  mere  preponderance  of  the  evidence;  and  if, 
upon  the  whole  testimony,  both  on  the  part  of  the  state  and 
the  defendant,  the  jury  entertain  a  reasonable  doubt  as  to  any 
point  material  to  the  charge,  the  defendant  is  entitled  to  the 
benefit  of  such  doubt. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed,  and  that  the  case  be  remanded  to  the 
court  of  general  sessions  for  Orangeburg  County,  in  order  that 
a  new  day  may  be  assigned  for  the  execution  of  the  sentence 
heretofore  imposed.  

Malicb  —  Presumption  from  Use  of  DEAnLT  Weapon.  —  Malice  may  be 
inferred  from  the  use  of  a  deadly  weapon  canning  death,  unless  rebutted  by 
other  testimony:  Stats  v.  Lavelk,  24  S.  C.  120;  27  Am.  St.  Rep.  799,  and 
note;  note  to  State  v.  De^champa,  21  Am.  St.  Rep.  399. 

Alibi  —  Sufficiency  of  Evidence  to  Establish.  —  A  prisoner  is  not 
bound  to  prove  an  alibi  beyond  a  reasonable  doubt:  Landis  v.  State,  70  (ia. 
652;  48  Am.  Rep.  588.  A  bare  preponderance  of  evidence  is  sufficient  to 
prove  an  alibi:  State  v.  Hardin,  46  Iowa,  623;  26  Am.  Rep.  174.  If  tlie 
evidence  in  support  of  an  althi  is  8uffi>  ient  to  raise  a  reasonable  doul)t  in  tlie 
mind  of  the  jury,  the  accused  is  entitled  to  an  acquittd:  Pollard  v.  Sitnte,  53 
Miss  410;  24  Am.  Rep.  703.  See  also  extended  uute  to  Shuiy  v.  Stale,  14 
Am.  St.  Rep.  41. 
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Trial  —  Instructions  —  Stating  Evidenck.  — The  court  may  state  the 
testimoay  and  declare  the  law,  although  it  is  erroneous  to  charge  in  respect 
to  matters  of  fact:  People  v.  King,  27  Cal.  507;  87  Am.  Dec.  95,  and  note. 
The  court  may  present  the  facts  in  his  charge,  but  must  inform  the  jury 
that  they  are  the  exclusive  judges  of  the  facts:  Home  v.  StaU^  I  Kan.  42;  81 
Am.  Dec.  499,  and  note. 


Sullivan  v.  Shell. 

[36  South  Cabolima,  578.] 

Judgment  —  Proper  Mode  of  Proceeding  to  Vacate.  — Where  execution 
is  renewed  under  proper  proceedings  after  the  judgment  has  been  satis- 
fied, if  the  defendant  has  any  remedy,  he  must  seek  it  by  motion  in  the 
original  cause,  and  not  by  a  new  and  independent  action. 

Res  Judicata  —  Party  Failing  to  Present  Defense  Estopped  from 
DOING  so  Afterwards.  —  Where  a  defendant  had  an  opportunity  to 
plead  payment  of  the  judgment  when  summoned  to  show  cause  why  the 
execution  should  not  be  renewed,  but  failed  to  do  so,  the  order  of  re- 
newal is  res  judicata. 

Relief  against  Judgment  on  Ground  of  Excusable  Neglect.  —  Where 
«  defendant  duly  served  with  summons,  under  no  mistake  as  to  the  ne- 
cessity of  employing  counsel,  intrusts  the  copy  summons  to  a  friend,  di- 
recting him  to  hand  it  to  an  attorney,  with  instructions  to  appear  and 
plead  payment,  but  it  is  not  delivered  to  the  attorney  until  after  the 
time  for  answering  had  passed,  and  judgment  by  default  was  taken  a 
year  after,  there  is  no  such  mistake,  inadvertence,  surprise,  or  excusable 
neglect  as  will  entitle  him  to  relief  under  section  195  of  the  code. 

The  opinion  states  the  case. 

Featherstone  &  Soriy  for  the  appellant. 

W.  H.  Irvine,  contra. 

McIvEB,  C.  J.  At  the  sale  of  the  real  estate  of  one  M.  A. 
Sullivan, .under  a  bill  to  marshal  the  assets  of  his  estate,  the 
original  plaintiff,  Hewlett  Sullivan,  bid  off  a  tract  of  land,  and 
to  secure  the  payment  of  the  purchase-money  executed  his 
bond  and  mortgage  on  the  same.  This  bond  remaining  un- 
paid, proceedings  to  foreclose  the  mortgage  were  instituted  by 
the  clerk  of  the  court,  who  had  succeeded  to  the  possession  of 
the  bond  and  mortgage,  and  on  the  21st  of  February,  1877,  a 
judgment  was  rendered  against  said  Hewlett  Sullivan  for  up- 
wards of  four  thousand  dollars,  and  for  the  foreclosure  of  the 
mortgage  and  a  sale  of  the  mortgaged  premises.  No  sale, 
however,  was  ever  made  under  this  judgment,  Hewlett  Sulli- 
van claiming  to  have  made  sundry  payments  thereon,  suffi- 
■cient,  as  he  alleged,  to  satisfy  the  same,  but  no  satisfaction 
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was  ever  entered  thereon.  On  the  contrary,  on  the  17th  of 
October,  1883,  a  summons  to  renew  execution  upon  said  judg- 
ment was  served  upon  said  Hewlett  Sullivan,  who  handed  it 
to  his  relative,  J.  D.  Sullivan,  with  the  request  that  he  would 
deliver  it  to  his  attorneys,  with  instructions  to  plead  payment 
of  the  judgment.  The  copy  summons  was  not,  however,  de- 
livered to  said  attorneys  until  twenty-four  or  twenty-five  days 
after  it  had  been  served,  but  before  the  next  succeeding  term 
of  the  court. 

No  answer  or  demurrer  to  said  summons  and  no  notice  of 
appearance  was  ever  given;  and  on  the  2d  of  December,  1884, 
more  than  a  year  after  the  service  of  the  summons,  an  order 
of  court  was  granted  renewing  said  judgment,  and  granting 
leave  to  the  present  defendant,  who  had,  in  the  mean  time, 
succeeded  to  the  office  of  clerk,  to  issue  execution  thereon. 
Accordingly,  on  the  12th  of  December,  1884,  execution  was 
issued  for  the  balance  claimed  to  be  due,  and  on  the  12th  of 
March,  1885,  this  execution  was  levied  upon  the  lands  of  said 
Hewlett  Sullivan.  Whereupon  this  action  was  commenced 
on  the  23d  of  March,  1885,  for  the  purpose  of  enjoining  the 
enforcement  of  said  execution,  and  having  said  judgment  can- 
celed and  marked  satisfied.  The  case,  being  at  issue,  was  re- 
ferred to  the  master,  who  made  his  report,  recommending 
that  the  relief  prayed  for  in  the  complaint  be  granted.  To 
this  report  the  defendant  filed  the  several  exceptions  set  out 
in  the  case,  which  were  sustained  by  the  circuit  judge,  and 
judgment  rendered  granting  the  prayer  of  the  complaint. 
From  this  judgment  defendant  appeals  upon  the  several 
grounds  set  out  in  the  record. 

Under  the  view  which  we  take  of  this  case,  we  do  not  deem 
it  necessary  to  consider  these  grounds  serio.tim;  for  it  seems 
to  us  that  the  recent  case  of  Crocker  v.  Allen,  34  S.  C.  452, 
27  Am.  St.  Rep.  831,  which  has  been  recognized  and  affirmed 
in  the  still  more  recent  case  of  Gillam  v.  Arnold,  35  S.  C.  613, 
conclusively  shows  that  the  plaintiff  is  not  entitled  to  main- 
tain this  action.  If  he  ever  had  any  remedy,  it  should  have 
been  sought  by  a  motion  in  the  cause  in  which  the  judgment 
complained  of  was  rendered.  But  even  if  he  had  resorted  to 
that  mode  of  relief,  we  do  not  see  how  he  could  have  success- 
fully met  the  plea  of  res  adjiidicata.  When  he  was  served 
with  the  summons  to  show  cause  why  the  judgment  should 
not  be  revived,  and  execution  issued  to  enforce  the  same,  he 
was  afforded  the  opportunity  to  raise  the  very  same  questions 
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■which  he  now  seeks  to  raise  by  this  action;  and  this  court 
has  repeatedly  decided  that  one  who  fails  to  do  so  when 
afforded  such  opportunity  is  forever  afterwards  estopped  from 
doing  so:  Jackson  v.  Patrick,  10  S.  C.  197;  McNair  v.  Ingra- 
ham,  21  S.  C.  70;  Freer  v.  Tupper,  21  8.  C.  75;  Crenshaw  v. 
Julian,  26  S.  C.  283;  4  Am.  St.  Rep.  719.  As  we  said  in 
the  case  last  cited:  "When  these  defendants  were  summoned 
to  show  cause  why  the  judgment  should  not  be  revived  and  a 
new  execution  issued,  that  was  the  proper  time  to  raise  the 
question  of  the  validity  of  the  judgment,  and  tiiough  not  in 
fact  formally  raised,  must  necessarily  have  been  then  ad- 
judged; for  until  it  was  determined  there  was  a  valid  judg- 
ment, of  course  there  could  properly  be  no  order  that  the 
plaintiff  should  have  execution  thereof."  And  as  was  said  in 
McNair  v.  Ligraham.,  21  S.  C.  70,  and  repeated  in  Freer  v. 
Tupper,  21  S.  C.  75:  "The  defense  (payment)  could  have 
been  made;  indeed,  the  proceeding  invited  him  to  make  it; 
and  failing  to  do  so,  the  result  must  be  the  same  as  if  lie  had 
formally  made  it  and  failed."  So  here,  we  say  that  the  very 
same  grounds  upon  which  plaintiff  seeks  to  sustain  this  action 
could,  and  should,  have  been  presented  as  defenses  to  the  ap- 
plication to  renew  the  judgment,  and  failing  then  to  make 
them,  the  result  must  be  the  same  as  if  they  had  then  been 
urged  and  overruled. 

It  seems  to  be  supposed  that  the  plaintiff  here  was  entitled 
to  relief  under  the  provisions  of  section  195  of  the  Code  of 
Procedure.  But  passing  by  the  fact  that  this  does  not  pur- 
port to  be  a  proceeding  for  relief  under  that  section  of  the 
code,  we  do  not  think  that  the  plaintiff  has  made  such  a  case 
as  is  contemplated  by  that  section.  We  see  nothing  in  the 
pleadings  or  the  evidence  tending  even  to  show  that  the  judg- 
ment complained  of  was  taken  against  him  "through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect."  The 
fact  is  undisputed,  that  he  was  regularly  served  with  the  sum- 
mons, and  he  was  under  no  mistake  as  to  the  necessity  for 
employing  counsel,  for  he  appears  immediately  to  have  taken 
steps  to  do  so.  The  fact  that  he  did  not  himself  deliver  the 
copy  summons  to  his  attorneys,  but  intrusted  that  duty  to 
another,  who,  for  some  reason  wholly  unexplained,  ne- 
glected to  do  80  until  after  the  time  for  answering  had  ex- 
pired, shows  anything  but  excusable  neglect;  and  when  this 
is  complied  with,  the  further  fact  that  it  was  more  than  twelve 
months  after  the  summons  was  served  before  the  order  of  re- 
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newal  was  granted,  without  a  tittle  of  evidence  tending  to  show 
that,  in  all  that  long  interval,  any  effort  whatever  was  made, 
either  by  the  attorney  or  the  client,  to  obtain  leave  to  answer, 
or  in  fact  any  inquiry  was  made,  or  any  attention  paid  to 
the  matter,  either  by  Hewlett  Sullivan  or  his  attorney,  it 
would  be  little  else  than  trifling  with  justice  to  hold  that  such 
conduct  showed  anything  but  the  most  inexcusable  neglect, 
and  most  certainly  does  not  show  either  inadvertence  or  sur- 
prise. How  any  mistake  or  negligence  can  be  attributed  to 
the  attorneys  of  Hewlett  Sullivan,  we  do  not  see,  for  they  do 
not  seem  to  have  been  spoken  to  upon  the  subject  until  after 
the  time  for  answering  had  expired,  and  it  does  not  appear 
that  they  were  ever  furnished  with  any  facts  upon  which  they 
could  have  based  an  application  to  the  court  for  leave  to 
answer  after  the  time  had  expired.  But  even  if  there  was 
negligence  on  the  part  of  the  attorneys,  that  would  not  help 
the  case:  See  Schroder  v.  Eason,  2  Nott  &  McC.  291;  Foster 
V.  Jones,  1  McCord,  116;  Vaughan  v.  Hewitt,  17  S.  C.  442.  In 
such  a  case  the  remedy  is  against  the  attorney,  and  not  against 
the  party  who,  by  the  negligence  of  the  attorney,  to  which  he 
did  not  contribute,  has  obtained  the  judgment. 

It  does  not  seem  to  us  that,  in  any  view,  this  action  can  be 
maintained,  and  therefore  we  have  not  deemed  it  necessary 
to  go  into  the  question,  about  which  a  good  deal  might  be 
said,  as  to  whether  the  judgment  was  ever  in  fact  paid  in 
full.  It  does  appear  from  the  calculation  submitted  by  one 
of  the  counsel  for  the  appellant,  which  we  have  verified,  that 
even  allowing  all  the  credits  claimed,  there  is  still  a  balance 
due  upon  the  judgment. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  complaint  be  dismissed. 


Judgments  —  Propeb  Mode  of  Pkoceedino  to  Vacate:  Crockery.  Al- 
len, 34  S.  C.  452;  27  Am.  St.  Rep.  831,  and  note;  note  to  Morrili  v.  MorriU, 
23  Am.  8t.  Rep.  104. 

JcDGMENTS  —  Res  Judicata:  See  note  to  Oayer  r.  Parker,  8  Am.  St 
Rep.  229;  extended  note  to  Lea  v.  Lea,  96  Am.  Dec.  775.  After  judgment 
on  a  mortgage,  neither  the  defendant  tier  his  grantees  will  be  permitted  to 
prove  payment  of  the  mortgage  before  judgment:  BlytJie  v.  Ricliards,  10 
Serg.  &  R.  261;  13  Am.  Dec.  672.  The  record  of  a  former  recovery  upon 
the  same  contract  has  the  effect,  when  pleaded  by  way  of  estoppel,  to  prevent 
the  defendant  from  denying  that  the  plaintiff  could  recover  according  to  the 
conditions  of  the  contract:  Heicheiv  v.  Hamilton,  4  G.  Greene,  S17;  61  Am. 
Dec.  122.  A  judgment  unreversed  estops  a  party  against  whom  it  has  been 
AM.  St.  Rep.,  Vou  XXXL  — W 
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rendered  from  proving  any  allegation  inconsistent  with  it;  Dttnlap  r.  OUd- 
den,  31  Me.  435;  52  Am.  Deo.  625,  and  note.  A  judgment  or  decree  of  a 
court  of  competent  jurisdiction  ia  final,  not  only  as  to  the  subject-matter, 
but  also  as  to  every  other  matter  which  the  parties  might  have  litigated  and 
had  decided  in  the  case:  Hentig  ▼.  Sedden,  46  Kan.  231;  26  Am.  St.  Rep. 
91,  and  note  with  cases  collected. 

JVDOHBNTS  —  RbLIBV  AGAINST,  OH  OrOUND  OW  ExOCSABLB  NbOLKCT:   See 

note  to  WilUamMY.  Weseott,  14  Am.  St.  Rep.  296;  Tayhr  t.  Pope,  106  N.  C. 
267;  19  Am.  St.  Rep.  S30,  aad  not*.  Sm  also  extended  not*  to  Bumham 
Hay$,  68  Am.  Dec.  892: 


CASES 

IN  THI 

SUPREME    COURT 

ov 

WASHINGTON. 


Irish  v,  N©rthern  Pacifio  Railroad  Company. 

[4  Washington,  48.] 
Railroad  Conductor  —  Right  of  Passenger  to  Rbly  on  Dirbction  ow, 
IN  Boarding  Train.  — The  conductor  of  a  railroad  train,  in  directing 
an  intending  passenger  as  to  his  method  of  getting  upon  the  train,  is 
acting  within  the  scope  of  his  authority  as  such  conductor,  and  the 
passenger,  in  complying  with  his  directions,  is  not  guilty  of  negligence, 
nnlesa  he  exposes  himself  to  plain  and  apparent  danger. 

Action  for  personal  injuries.     The  opinion  states  the  case. 

Marshall  K.  Snell  and  Stephen  0'  Brien,  for  the  appellant. 

Mitchellf  Ashton,  and  Chapman,  for  the  respondent. 

HoYT,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries  to  the  plaintiff,  alleged  to  have  been  caused 
by  the  negligence  of  the  respondent  in  the  operation  of  a  cer- 
tain railroad  train.  The  court  below  sustained  the  demurrer 
to  the  complaint,  and  from  the  judgment  of  dismissal  rendered 
thereon  plaintiff  has  brought  the  case  here  for  review.  The 
allegations  of  the  complaint,  so  far  as  they  are  necessary  for 
the  consideration  of  the  questions  raised  by  this  appeal,  are  as 
follows:  "  At  that  time  it  was  the  custom  of  the  railroad  com- 
pany to  run  its  trains  from  Wilkeson  to  the  switch  lying 
westwardly  about  one  half  mile,  then  switch  off  and  run  to 
Carbonado,  upon  another  branch  of  railroad  belonging  to  and 
operated  by  the  defendant  company,  and  returning  thence  to 
the  said  switch,  would  once  more  place  itself  upon  the  line 
running  to  South  Prairie,  and  then  on  to  Tacoma;  that  while 
stopping  at  said  switch  it  was  the  practice  of  the  oflScers  and 
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employees  of  said  company  employed  upon  said  train  to  per- 
mit and  request  intending  passengers  to  board  the  cars,  and 
this  practice  had  become  a  custom  among  the  people  of  Wil- 
keson,  and  was  well  known;  that  plaintiff  knew  this  practice 
and  custom,  so,  when  he  found  the  train  moving  away  from 
Wilkeson  station  without  him,  he  shouldered  his  bundle 
and  walked  down  the  railroad  to  the  switch  aforesaid,  and 
there  awaited  the  return  of  the  train  from  Carbonado;  that  in 
due  time  the  train  returnc'l  from  Carbonado  and  approached 
said  switch,  the  engine  and  tender  coming  first,  crossing  the 
switch,  and  running  up  a  short  distance  toward  Wilkeson 
station,  thence  running  westwardly  upon  the  line  of  road  tow- 
ard South  Prairie  and  stopping;  the  passenger-car,  the  only 
car,  came  after,  propelled  by  its  own  gravity,  and  in  like  man- 
ner ran  over  said  switch  and  a  short  distance  towards  Wilke- 
son, and  stopped;  that  when  the  car  stopped,  the  conductor 
of  said  train,  being  an  employee  of  said  defendant  company, 
and  the  brakeman  of  said  train,  also  an  employee  of  said  de- 
fendant, appeared  upon  the  rear  platform  of  said  car;  that 
plaintiff  at  that  time  was  standing  on  a  steep  bank  forming 
the  bed  of  the  railroad,  about  ten  feet  away  from  the  rails,  and 
to  the  side  thereof,  where  he  had  gone  to  be  out  of  the  way 
when  said  train  came  down  from  Carbonado  and  switched  off 
to  the  line  to  South  Prairie;  that  when  the  conductor  upon 
said  car  saw  the  plaintiff,  who  expressed  his  desire  of  getting 
on  board  said  car,  the  said  conductor,  being  an  employee  of 
said  defendant  company,  beckoned  to  the  plaintiff  to  come  to 
the  rear  of  the  car,  and  directed  him  to  come  between  the 
rails  of  said  railroad,  and  to  the  rear  end  of  said  car,  and  by 
his  words  and  gestures  indicated  to  plaintiff  that  he  should 
place  his  baggage  upon  the  platform  of  said  car  at  a  point 
immediately  above  the  couplers,  and  between  the  upright  iron 
guards  at  the  end  of  the  platform,  and  a  part  of  said  car;  said 
conductor  saying  to  said  plaintiff,  in  order  to  induce  him  to 
make  haste,  '  This  way,  now;  hurry  up,'  pointing  with  his 
hands  where  he  desired  plaintiff  to  come  to  and  place  his  bag- 
gage, on  the  rear  platform,  as  above  stated;  that  plaintiff,  in 
obedience  to  the  instructions  of  said  conductor,  and  following 
the  commands  given  by  him  as  to  the  manner  in  which  he 
should  place  his  baggage  on  board  said  car,  believing  himself 
to  be  obliged  to  obey  the  directions  of  the  conductor  in  get- 
ting on  said  car,  fully  believing  that  said  conductor  had  full 
control  of  all  the  movements  of  said  train,  and  that  no  move- 
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ment  of  said  car  would  be  made  without  the  orders  and  di- 
rections of  said  conductor,  and  for  the  further  reason  that  the 
bank  upon  which  the  car  stopped  was  so  steep,  and  the  steps 
of  the  platform  so  slippery  from  frost,  that  plaintiff  could  not 
put  his  bundle  on  the  car  by  the  steps  of  the  platform,  and 
fully  believing  that  it  would  be  safe  to  follow  the  instructions 
of  the  conductor  as  aforesaid,  and  neither  hearing  nor  seeing 
anything  that  would  indicate  that  the  engine  was  moving,  did 
go  upon  the  track  of  said  railroad,  with  his  bundle  of  baggage 
upon  his  shoulder,  and  did  approach  the  rear  platform  of  said 
car,  in  the  manner  indicated  and  directed  by  the  said  conduc- 
tor, and  attempted  to  place  his  bundle  upon  said  platform,  in 
the  doing  of  which  said  conductor  assisted  him  by  taking  hold 
of  his  bundle;  that  while  standing  in  this  position,  the  car  of 
which  said  platform  was  a  part,  through  the  negligence  and 
carelessness  of  the  conductor  and  engineer  of  said  train,  they 
being  then  employees  of  defendant  company,  received  a  sud- 
den shock  from  the  engine  standing  in  front  of  said  car,  and, 
without  any  warning  whatever,  moved  backward  at  a  rapid 
rate,  and  struck  the  plaintiff  and  gave  him  a  severe  blow  upon 
his  chest,  and  knocked  him  down  between  the  rails  of  said 
railroad,  and  pushed  him  along  upon  the  bed  of  said  railroad 
between  the  rails  and  upon  the  ties,  for  a  distance  of  thirty  feet 
or  thereabouts,  to  the  great  physical  injury  of  the  plaintiff." 

The  respondent  urges  that  for  two  reasons  they  are  insuffi- 
cient to  show  a  cause  of  action:  1.  The  negligence  of  the  de- 
fendant is  not  sufficiently  alleged;  and  2.  That  from  such 
allegations  it  appears  that  plaintiff's  own  acts  contributed 
to  the  injury.  The  first  question  above  stated,  though  inci- 
dentally mentioned,  was  not  insisted  upon  with  much  force 
by  the  respondent,  and  we  do  not  think  it  necessary  to  say 
more  in  regard  thereto  than  that  we  think  that,  as  against  a 
general  demurrer,  the  negligence  of  the  defendant  is  suffi- 
•ciently  alleged. 

The  other  question  has  been  argued  by  the  respective  par- 
ties at  great  length  and  with  much  ability,  and  we  have 
investigated  with  care  the  authorities  cited  thereon.  In  addi- 
tion to  the  points  and  authorities  bearing  directly  upon  this 
question,  counsel  have  presented  authorities  upon  certain 
features  of  the  case  bearing  more  or  less  directly  thereon. 
But  in  view  of  the  decisions  of  this  court  in  this  class  of  cases, 
it  will  not  be  necessary  for  us  to  refer  to  them.  In  this  state, 
as  in  the  great  majority  of  the  states  of  the  Union,  it  is  settled 
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law  that  a  party  cannot  recover  damages  for  injuries  to  which 
his  own  negligent  acts  have  contributed.  The  question,  then, 
in  this  case  is  as  to  whether  or  not  the  acts  set  out,  as  above 
stated,  show  that  the  appellant  contributed  to  the  injury  of 
which  he  complains.  It  is  not  necessary  that  it  should  appear 
from  his  complaint  that  he  was  not  guilty  of  contributory 
negligence,  as  under  the  great  weight  of  authority  such  con- 
tributory negligence  is  matter  of  defense.  Do  the  acts  of  the 
plaintiff  above  stated  show  him  to  have  been  guilty  of  such 
negligence  as  will  bar  his  recovery?  It  may  be  conceded 
that  if  he  had  attempted  to  get  upon  this  train  in  the  manner 
which  he  did,  without  any  action  or  invitation  from  those  in 
charge  of  the  train,  that  negligence  would  be  presumed,  as 
the  manner  of  his  making  such  attempt  was  an  unusual  one, 
and  ordinarily  attended  with  some  danger. 

Respondent  first  contends  that  plaintiff  had  no  business  to 
attempt  to  get  upon  the  car  at  the  place  where  it  was  stand- 
ing, as  such  place  was  not  a  depot  at  which  travelers  were 
expected  to  get  off  and  on  the  car.  But  even  if  this  conten- 
tion were  warranted  by  the  statements  of  the  complaint,  it 
might  be  questionable  whether  such  fact  could  avail  defend- 
ant, in  the  Jight  of  the  statement  that  there  was  an  express 
invitation  by  the  conductor  of  the  train  that  the  plaintiff 
should  board  the  car  then  and  there.  We  think,  however, 
that  the  statements  of  the  complaint  are  sufficient  to  show 
that,  for  the  purposes  of  this  action,  the  place  where  the  car 
stood  should  be  held  a  proper  one  for  the  reception  of  passen- 
gers. The  allegations  of  the  complaint  show  such  a  practice 
in  regard  to  getting  on  and  off  trains  at  this  point,  and  such 
knowledge  and  consent  thereto  by  the  officers  of  the  company^ 
as  to  estop  the  defendant  from  now  objecting  to  such  practice. 

The  real  questions  upon  which  this  case  must  turn  are: 
1.  The  extent  of  the  right  of  an  intending  passenger  to  rely 
upon  the  direction  of  the  conductor  of  the  train  in  getting 
thereon;  and  2.  What,  if  any,  was  the  danger  apparent  to 
plaintiff  of  such  attempt  to  obey  the  instructions  of  said  con- 
ductor. Upon  this  first  question  the  authorities  are  not 
entirely  uniform,  and  it  is  difficult  to  harmonize  the  expres- 
sions of  the  courts  of  the  different  states,  or  even  of  the  same 
state,  in  regard  thereto.  There  is  a  line  of  cases  which  have 
adopted  the  extreme  doctrine  that  a  passenger  upon  a  train 
is  justified  in  obeying  the  direction  of  the  conductor  or  other 
persons  in  charge  thereof,  regardless  of  any  question  of  appar- 
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ent  danger  in  so  doing,  and  if  injured  while  in  a  situation  to 
which  the  invitation  or  direction  of  such  conductor  or  other 
persons  has  placed  him,  he  can  recover  therefor:  See  Hanson 
V.  Mansfield  R'y  etc.  Co.,  38  La.  Ann.  Ill;  58  Am.  Rep.  162. 
We  are  not  prepared  to  go  the  extent  of  these  cases.  In  our 
judgment,  the  proper  rule,  upon  principle  and  authority,  is, 
that  the  direction  or  invitation  of  the  conductor  or  other  per- 
son, within  the  scope  of  his  authority,  justify  the  passenger  in 
complying  therewith,  unless  by  so  doing  he  will  expose  him- 
self to  danger,  plainly  open  to  his  observation,  that  a  prudent 
man  would  not  incur,  but  that  he  cannot,  except  at  his  own 
peril,  obey  such  direction  or  invitation,  when  to  do  so  would 
expose  him  to  plain  and  apparent  danger:  See  Cincinnati  etc. 
R.  R.  Co.  V.  Carper,  112  Ind.  26;  2  Am.  St.  Rep.  144;  Jeffer- 
sonville  R.  R.  Co.  v.  Swift,  26  Ind.  459;  St.  Louis  etc.  R.  R.  Co. 
V.  Cantrell,  37  Ark.  519;  40  Am.  Rep.  105;  Fowler  v.  Balti- 
more etc.  R.  R.  Co.,  18  W.  Va.  579. 

Applying  this  rule  to  the  facts  stated  in  the  complaint,  we 
think  that  they  show  that  plaintiff  was  justified  in  complying 
with  the  direction  of  the  conductor  in  attempting  to  board  the 
car  as  stated  in  the  complaint.  We  think  it  clear  that  any 
direction  of  a  conductor  of  a  train  to  an  intending  passenger, 
as  to  his  method  of  getting  upon  such  train,  is  clearly  within 
the  scope  of  his  authority  as  such  conductor.  This  being  so, 
it  follows  that  plaintiff  was  justified,  unless  in  complying  with 
such  direction  he  exposed  himself  to  open  and  apparent  dan- 
ger. If  he  had  not  had  such  direction  from  the  conductor,  it 
would  have  been  his  duty  to  have  ascertained  for  himself 
whether  or  not  danger  would  be  incurred  in  this  attempt  to 
get  upon  the  car,  or  at  least  to  have  taken  such  precaution  to 
ascertain  the  danger  as  a  prudent  man  would  have  done  un- 
der all  the  circumstances,  but  in  obeying  such  dire'ction  he 
had  a  right  to  assume  that  the  conductor  knew  what  he  was 
doing  in  giving  it,  and  that  the  train  would  be  so  managed 
and  controlled  by  him  as  to  make  his  compliance  there- 
with perfectly  safe;  and  having  a  right  to  rely  upon  this 
presumption,  he  was  not  called  upon  to  look  out  for  evidence 
of  danger,  but  had  a  right  lo  act  upon  such  invitation  or  di- 
rection, unless  the  danger  so  presented  itself  that  a  man  of 
ordinary  prudence  could  not  avoid  seeing  it.  We  do  not  think 
the  danger  of  getting  upon  the  car  in  the  manner  indicated 
by  the  conductor  was  of  this  character.  If  the  car  remained 
standing,  there  would  be  no  danger  at  all  in  getting  upon  it  in 
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the  way  proposed,  and  the  fact  that  it  would  not  thus  remain 
standing  would  not  necessarily  be  made  known  to  him,  and 
under  the  allegations  of  this  complaint  was  not  in  fact  known 
to  him.  Taking  the  allegations  of  the  complaint  as  true,  such 
contributory  negligence  of  the  plaintiflf  as  will  defeat  his  re- 
covery does  not  appear. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Railhoads  —  Nkoligexcb.  — Obetino  Instruotioit3  of  CoNDaoTOB  not 
CoNTRiBOTORT  Negliqknob:  Cincinnati  etc.  R.  R.  Co.  v.  Carper,  112  Iiid. 
26;  2  Am.  St.  Rep.  144,  and  note;  Detroit  etc.  R.  R.  Go.  v.  Curtis,  23  Wis. 
152;  99  Am.  Dec.  141,  and  note;  Hanson  v.  Mansfield  R'y  etc,  Co.,  38  La. 
Ann.  Ill;  58  Am.  Rep.  162.  It  is  negligence  on  the  part  of  a  conductor  of 
a  railroad  train  to  advise  a  passenger  to  leave  a  moving  train,  under  circum- 
stances likely  to  expose  him  to  injury:  Jones  v.  Chicago  et^.  R'y  Co.,  42  Minn. 
183;  St.  Louis  etc.  R.  R.  Co.  v.  Cantrell,  37  Ark.  519;  40  Am.  Rep.  105,  and 
note.  Where  a  person  was  directed  by  the  conductor  of  a  moving  train  to 
go  to  a  forward  car,  where  he  could  get  a  seat,  and  in  passing  from  one  car 
to  another  he  was  jostled  from  the  car  by  a  brakeman,  either  purposely  or 
carelessly,  the  defendant  was  held  liable:  Louisville  etc.  R.  R.  Co.  v.  Kelly,  92 
Ind.  371;  47  Am.  Rep.  149.  See  Aveyv.  Galveston  etc  R'y  Co.,  81  Tex.  243; 
26  Am.  St.  Rep.  809. 


State  v.  Brew. 

[4  Washington,  95.] 
Larobnt,  Indictmbnt  for,    Sdfficient   without   Alleoino  Valttb  of 
Each    Separate    Article    Stolen.  —  An  information  or  indictment 
which  charges  the  larceny  of  several  articles  need  not  necessarily  allege 
the  value  of  each  separate  article  charged  to  have  been  stolen. 

Information  for  larceny.     The  opinion  states  the  case. 

Robertson  and  Jennings,  for  the  appellant. 

R,  E,  Moody,  prosecuting  aitorneyy  and  James  A.  Haight,  for 
the  state. 

Dunbar,  J.  The  only  question  that  can  be  considered  by 
the  court  in  this  case  is  the  sufficiency  of  the  indictment. 
No  statement  of  facts  has  been  settled  or  certified,,  and  a  cer- 
tificate of  the  clerk  of  what  occurred  at  the  trial  could  not  be 
notice  to  this  court.  The  office  of  a  statement  of  facts  is  to 
bring  to  the  notice  of  this  court  the  very  questions  sought  to 
be  brought  to  its  notice  by  the  certificate  of  the  clerk.  In 
this  case,  the  indictment,  in  substance,  charges  the  crime  of 
grand  larceny,  committed  by  stealing  a  lot  of  carpenter  tools, 
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respectively  described,  and  estimated  to  have  a  himp  value 
of  fifty  dollars;  and  it  is  contended  by  appellant  that  the  in- 
dictment does  not  state  facts  sufficient  to  charge  the  appel- 
lant with  crime  under  the  laws  of  this  state;  but  that  it  is 
necessary  to  allege  the  value  of  each  separate  article  or  thing 
charged  to  have  been  stolen.  We  think  the  extent  to  which 
the  courts  have  gone  on  this  proposition  is,  that  where  a  lump 
value  is  given,  and  the  proofs  show  that  only  a  part  of  the 
articles  alleged  to  have  been  stolen  was  stolen,  the  variance 
is  fatal.  It  is  true  that  it  is  stated  as  a  general  rule  in  sec- 
tion 206  of  Wharton's  Criminal  Pleading  and  Practice  that 
*'  when,  as  in  larceny  or  receiving  stolen  goods,  personal  chat- 
tels are  the  subject  of  an  offense,  they  must  be  described  spe- 
cifically by  the  names  usually  appropriated  to  them,  and  the 
number  and  value  of  each  species  or  particular  kind  of  goods 
stated."  But  it  is  evident  from  the  whole  text,  and  cases 
cited  to  sustain  the  proposition,  that  it  is  stated  only  with 
reference  to  a  question  of  variance  between  the  indictment 
and  the  proof;  for  the  learned  author  refers  to  Wharton's 
Criminal  Evidence,  sections  121-126,  which  treat  exclusively 
of  the  variance  between  the  indictment  and  the  proof;  and 
the  sufficiency  of  the  indictment  to  charge  a  crime  is  not  dis- 
cussed at  all.  As  to  People  v.  Coon,  45  Cal.  672,  cited  by 
Wharton,  it  was  decided  that  where  the  indictment  charged 
the  defendant  with  stealing  five  certificates  of  shares  of  stock 
of  a  certain  number,  and  the  proof  showed  there  was  but  one 
such  certificate,  there  was  a  fatal  variance.  So  in  Hope  v. 
Commonwealth,  9  Met.  134,  cited  by  the  appellant,  while  the 
court  states  that  the  well-settled  practice  has  been  that  of 
stating  in  the  indictment  the  value  of  the  articles  alleged  to 
have  been  stolen,  the  opinion,  as  a  whole,  shows  conclusively 
that  the  application  was  to  a  question  of  variance;  for  the 
question  decided  is  shown  by  the  concluding  language  of  the 
opinion,  which  is  as  follows:  *' Our  statutes,  it  will  be  remem- 
bered, prescribe  the  punishment  for  larceny  with  reference  to 
the  value  of  the  property  stolen;  and  for  this  reason,  as  well 
as  because  it  is  in  conformity  with  long-established  practice, 
the  court  are  of  the  opinion  that  the  value  of  the  property 
alleged  to  be  stolen  must  be  set  forth  in  the  indictment, 
and  that  where  an  indictment  alleges  a  larceny  in  various 
articles,  and  adds  only  the  collective  value  of  the  whole,  such 
allegation  is  not  sufficient,  where  the  defendant  is  not  found 
guilty  of  the  larceny  as  to  the  whole.     The  plain  inference  is, 
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that  the  allegation  would  have  been  sufScient  if  the  defend- 
ant had  been  found  guilty  of  the  larceny  as  to  all  the  articles; 
or  in  other  words,  that  the  allegations  were  sufficient  to  charge 
a  crime.  In  McCarty  v.  State,  1  Wash.  377,  22  Am.  St.  Rep. 
152,  the  general  proposition  was  stated,  that  the  value  of  each 
ticket  should  have  been  alleged;  but  the  main  proposition 
decided,  as  shown  by  the  authorities  cited,  was,  that  the  in- 
formation should  have  shown  that  they  were  genuine,  effective 
tickets,  and  that  unstamped,  undated,  and  unsigned  railroad 
tickets  were  not  the  subject  of  larceny. 

It  is  stated  in  2  Bishop's  Criminal  Procedure,  section  714, 
"  that  the  ordinary  and  practically  best  form  of  the  allegation 
is  to  add  the  value  of  each  specific  article";  and  this,  the 
author  says,  is  necessary,  so  that  if  one  is  inadequately  laid, 
or  is  not  proved,  the  averment  as  to  it  alone  may  be  rejected; 
but  adds  that  in  strict  law,  looking  to  the  indictment  alone, 
there  is  no  objection  to  stating  simply  an  aggregate  value  of 
the  whole.  The  same  doctrine  is  announced  in  State  v.  Hart, 
29  Iowa,  268;  State  v.  Murphy,  8  Blackf.  498;  State  v.  Beatty, 
90  Mo.  143;  State  v.  Buck,  46  Me.  531;  12  Am.  &  Eng.  Ency. 
of  Law,  818;  State  v.  Hood,  51  Me.  363;  Meyer  v.  State,  4  Tex. 
App.  121.  In  fact,  the  overwhelming  weight  of  authority 
sustains  this  view.  We  think  there  is  nothing  in  the  conten- 
tion that  the  information  is  bad  for  duplicity. 

The  judgment  of  the  lower  court  is  therefore  affirmed. 


Larceny  —  Indictment  —  Allegino  Value  of  Separate  Articles 
Stolen.  —  The  number  of  bank  bills  stolen  need  not  be  alleged  in  the  indict- 
ment. If  their  amount  is  given,  it  is  sufficient:  Commonwealth  v.  Orimeg,  10 
Gray,  470;  71  Am.  Dec.  666,  and  note;  note  to  State  v.  Segermond,  10  Am. 
St.  Rep.  174;  State  v.  Hemliew,  3  Wash.  12.  But  an  indictment  for  grand 
larceny,  charging  the  taking  of  ninety-three  railroad  tickets,  of  an  aggregate 
value,  without  alleging  the  value  of  each  ticket,  or  that  they  were  stamped, 
dated,  signed,  and  genuine,  is  insufficient:  McCarty  v.  State,  1  Wash.  377} 
22  Am.  St.  Rep.  152,  and  note  with  cases  collected. 
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Johnson  v.  Geegory  &  Co. 

[4  Washington,  109.] 
Fal.se  Rethrk  ov  Sheriff  Assailable  in  Direct  Procebdino  to  Sht 
Aside  JaoGMENT.  —  A  defendant  against  whom  a  judgment  by  default 
has  been  rendered  upon  a  false  return  by  the  sheriff  of  service  of  sum- 
mons upon  him,  and  whose  property  has  been  sold  under  an  executioa 
issued  upon  such  judgment,  may  assail  such  return  in  an  action  brought 
to  set  aside  the  judgment  and  sale,  wibhout  proceeding  directly  against 
the  officer  for  damages. 

Action  to  set  aside  a  judgment  and  sale.  The  opinion 
states  the  case. 

White  and  Munday,  for  the  appellant. 

John  Arthur  and  J.  W.  Spriggs,  for  the  respondents. 

Dunbar,  J.  On  the  tenth  day  of  June,  1890,  respondents 
brought  an  action  against  appellant  in  the  superior  court  of 
King  County,  for  the  sum  of  $1,196.75,  alleged  to  be  due  on 
an  unbalanced  account,  together  with  interest  at,  the  rate  of 
ten  per  cent  per  annum  from  May  17,  1890.  Summons  was 
issued,  and  in  due  time  returned  and  filed  in  the  office  of  the 
clerk  of  the  court,  having  indorsed  thereon  the  return  of  the 
sheriff,  to  the  effect  that  said  summons  had  been  personally 
served  on  the  defendant,  Thomas  Johnson,  plaintiff  herein, 
on  a  day  specified.  The  time  for  answering  having  expired, 
the  default  of  the  defendant,  Johnson,  was  ordered  entered  by 
the  court,  and  thereupon  judgment  was  rendered  and  entered 
by  the  court  in  favor  of  H.  P.  Gregory  &  Co.  against  said 
Thomas  Johnson  for  $1,211.70,  and  costs  of  suit.  Execution 
was  issued  on  said  judgment,  and  the  lots  of  land  described 
in  the  complaint  were  levied  upon  thereunder  and  sold,  the 
plaintiffs  in  the  action  becoming  the  purchasers;  and  John- 
son brings  this  action,  asking  that  said  judgment  of  default, 
and  all  subsequent  proceedings  in  the  action,  be  declared  ille- 
gal and  void  and  of  no  effect,  for  the  reason  that  the  sheriff's 
return  was  false,  in  that  he  was  never  served  with  summons, 
and  had  no  notice  of  the  suit  whatever,  and  that  he  did  not 
know  of  the  judgment,  or  any  proceedings  thereunder,  until 
after  the  sale  of  said  land;  alleging  that  he  did  not  owe  all 
of  the  amount  claimed,  and  that  the  judgment  which  plain- 
tiflFs,  H.  P.  Gregory  &  Co.,  would  obtain  against  him  in  the 
trial  of  the  cause  would  be  less  than  the  judgment  heretofore 
obtained;  and  claiming  a  right  to  select  and  claim  the  landa 
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sold  as  a  homestead,  under  the  exemption  laws  of  this  state. 
To  this  complaint  the  respondents  interposed  a  demurrer, 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Demurrer  was  sustained,  and  the  appellant,  rely- 
ing on  his  complaint,  comes  to  this  court.  This  case  raises 
squarely  the  question  whether  or  not,  in  this  kind  of  an  action, 
a  return  of  the  sheriff  can  he  assailed  and  judgment  and  sale 
set  aside,  the  appellant  contending  that  the  jurisdiction  of  a 
court  of  equity  to  relieve  against  a  judgment  pronounced 
without  service  of  process  is  well  established,  and  respondents 
contending  that  the  return  of  the  officer  imports  absolute 
verity,  and  that  when  it  shows  a  regular  and  proper  service 
it  cannot  be  traversed  or  impeached,  except  in  a  direct  pro- 
ceeding in  which  the  sheriff  is  made  a  party. 

Upon  this  question  there  is,  without  doubt,  a  very  great  con- 
flict of  authority,  the  courts  of  different  states  having  estab- 
lished different  rules,  in  conformity  with  their  respective  ideas 
of  the  best  manner  of  subserving  public  policy  and  protecting 
private  rights.  In  this  opinion  we  will  not  essay  a  review  or 
analysis  of  the  cases  reported  on  this  question,  all  of  which 
that  were  available  we  have  examined,  and  many  of  which 
are  exceedingly  interesting,  but  will  refer  to  Herman  on  Es- 
toppel, 197,  198,  539-546,  inclusive,  where  the  author  stoutly 
maintains  the  doctrine  that  public  policy  demands  the  up- 
holding of  execution  sales,  and  urges  with  great  cogency  that 
if  it  were  otherwise  parties  could  not  be  induced  to  purchase, 
and  that  the  rule  is  necessary  to  secure  the  rights  of  parties  and 
give  validity  and  effect  to  the  acts  of  ministerial  officers,  and 
that  parties  injured  by  such  return  can  obtain  redress  only 
by  an  action  against  the  officer  for  false  return. 

The  subject  is  exhaustively  argued  by  the  author  and  au- 
thorities collated,  including  Walker  v.  Robbins,  14  How.  584, 
which  is  one  of  the  main  cases  relied  upon  by  the  author  to 
sustain  his  contention,  although  in  that  case  the  supreme 
court  of  the  United  States  drew  a  distinction  between  cases 
where  the  plaintiff,  at  law,  was  not  in  fault,  and  cases  where 
the  plaintiff  had  done  something  to  connect  him  with  or 
make  him  responsible  for  the  false  return;  though  it  is  diffi- 
cult to  see  why  this  fact  should  be  allowed  to  affect  the  rights 
of  the  defendant  to  the  action,  if,  as  a  matter  of  fact,  he  had 
not  been  served  with  process,  and  had  no  notice  of  the  trial  of 
the  cause.  In  support  of  the  proposition  that  the  want  of 
service  of  process  may  be  shown  in  equity  in  opposition  to 
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the  statement  on  the  judgment  roll,  we  cite  Freeman  on 
Judgments,  sec.  495,  and  eases  cited;  Taylor  v.  Lewis,  19  Am. 
Dec.  137,  note;  and  note  to  Oliver  v.  Pray,  19  Am.  Dec,  603- 
612.  These  notes  by  the  author  contain  an  exhaustive  com- 
pilation and  review  of  the  authorities  pro  and  con,  and  we 
are  convinced  from  their  examination  that  the  great  weight 
at  least  of  modern  authority  sustains  the  view  that  the  return 
of  the  officer  may  be  assailed  in  a  direct  proceeding  to  set 
aside  the  judgment,  in  addition  to  defendant's  right  to  pro- 
ceed against  the  officer  for  damages.  And  this  view  of  the 
law  appeals  to  our  judgment  as  being  founded  on  the  better 
reasoning.  No  doubt  hardships  will  arise  under  such  a  con- 
struction of  the  law,  and  public  policy  demands  that  credence 
should  be  given  to  the  record;  but  prudential  considerations 
of  public  policy  must  not  be  carried  to  the  extent  of  establish- 
ing conclusive  presumptions  which  destroy  the  citizen's  con- 
stitutional right  to  his  day  in  court.  No  greater  hardship 
could  certainly  be  conceived  of  than  to  deprive  a  person  of 
his  property  without  due  process  of  law,  and  no  principle  is 
more  antagonistic  to  our  form  of  government  and  system  of 
laws,  or  to  the  provisions  of  our  constitution.  In  this  case, 
if  the  allegations  of  the  complaint  are  true,  the  plaintiff  has 
been  deprived  of  his  property  without  due  process  of  law,  and 
it  is  cold  comfort  to  him  to  be  informed  that  though  he  must 
satisfy  a  judgment  which  he  never  had  an  opportunity  to  con- 
test, and  that  he  and  his  family  must  be  turned  out  of  a  home 
which  the  law  would  allow  them  to  retain  as  a  homestead, 
that  he  has  a  remedy  against  the  officer  who  made  the  false 
return. 

It  was  said  by  the  supreme  court  of  Tennessee,  in  Ridgeway 
▼.  Bank  of  Tennessee,  11  Humph.  523,  that  "the  action  for 
false  return  is  an  inadequate  remedy  for  such  an  injury;  for 
it  might  be  that  after  a  ruinous  sacrifice  suffered  in  the  pay- 
ment of  a  judgment  so  recovered,  and  the  delay  and  expense 
of  litigation  with  the  officer  who  made  the  false  return,  he 
might  be  unable  to  make  the  proper  indemnity,  or  succeed 
in  evading  his  liability,"  Of  course,  the  presumption  is,  that 
the  return  of  the  officer  is  correct,  and  the  proof  of  its  falsity 
should  be  clear  and  convincing,  but  it  is  going  too  far  to  hold 
that  such  presumption  is  absolutely  conclusive. 

The  judgment  will  be  reversed,  and  the  defendant  given  an 
opportunity  to  answer. 


910  Shoufe  v.  Griffiths.  [Wash. 

JuDnsiENT  Rendkred  without  Sbrviob  ov  Process  —  Action  to  Sbt 
Aside.  —  Relief  against  a  judgment  rendered  against  a  party  without  ser- 
vice of  summons  is  by  motion  in  the  original  cause:  Crocker  v.  Allen,  34 
S.  C.  452;  27  Am.  St.  Rep.  831,  and  note;  note  to  Morrill  v.  Morrill,  23  Am. 
St.  Rep.  117.  And  an  execution  issued  under  a  void  judgment  is  absolutely 
void,  and  may  be  attacked  collaterally  as  well  as  directly:  Olson  v.  Nunnally, 
47  Kan.  391;  27  Am.  St.  Rep.  296,  and  note.  An  action  may  be  maintained 
to  set  aside  a  judgment  rendered  by  a  court  which  had  obtained  no  jurisdic- 
tion  from  want  of  service  of  process:  Magin  v.  Lamb,  43  Minn.  80;  19  Am. 
St.  Rep.  216;  People  v.  Oreene,  74  Cal.  400;  6  Am.  St.  Rep.  448.  and  note; 
Dohbina  v.  McNamara,  113  Ind.  54;  3  Am.  St.  Rep.  626.  See  extended  nota 
to  OUver  v.  Pray,  19  Am.  Dec  603,  and  especially  extended  note  to  Taylor 
▼.  Lewitf  19  Am.  Deo.  137< 


Shoufe  v.  Griffiths. 

[4  Washihoton,  161.1 

Bqihtabls  Titlb  to  Land  m  in  Part?  Who.  Pats  Actoai.  Porchasb 
Price  when.  —  Where  one  member  of  a  syndicate  purchases  land  for 
the  syndicate,  and  falsely  represents  to  the  other  members  thereof  that 
the  purchase  price  is  more  than  it  actually  is,  and  that  he  is  paying  for 
a  proportionate  interest  in  the  land,  while  in  fact  the  other  members  of 
the  syndicate  pay  the  whole  price,  the  equitable  title  to  the  land  is  in 
the  parties  who  have  paid  the  actual  purchase  price. 

Bona  Fide  Pprchaser,  Docxrinr  of,  Applicable  to  Porchaseb  of  Legal 
Title  only.  —  The  doctrine  which  protects  a  bona  fide  purchaser  with- 
out notice  is  applicable  solely  to  purchasers  of  a  legal  title;  the  pur- 
chaser of  an  equitable  interest  purchases  at  his  peril,  and  acquires  the 
property  burdened  with  every  prior  equity  charged  upon  it.  Where, 
therefore,  a  party,  having,  at  most,  an  equitable  estate  in  lands  the  legal 
title  to  which  is  in  a  trustee  for  a  syndicate,  mortgages  such  lands,  the 
mortgage  is  void. 

Estoppel  —  Actual  Owners  of  Land  not  Estopped  from  Asserting 
their  Rights  when.  —  Although  a  declaration  of  trust  made  and  re- 
corded by  the  members  of  a  syndicate  formed  for  the  purchase  of  lands 
declares  that  a  certain  interest  in  such  lands  belongs  to  a  party  who  has 
made  false  representations  to  them,  yet  where  such  declaration  was 
made  in  ignorance,  which  was  not  chargeable  to  neglect,  and  the  person 
to  whom  the  party  who  made  the  false  representations  mortgaged  the 
lands  had  no  knowledge  of  the  execution  of  the  declaration,  the  actual 
owners  of  the  lands  are  not  estopped  from  asserting  their  rights  thereto. 

Action  brought  by  John  Shoufe  and  Hugh  McCrura,  under 
the  name  of  Shoufe  and  McCrum,  against  H.  H.  Griffiths  and 
M.  L.  Abbott,  doing  business  under  the  name  of  Abbott  and 
Griffiths,  William  B.  Robertson,  Mind  a  S.  Graff,  Hannah 
Kistenmacher,  Alice  J.  Roberts,  G.  W.  Traverse,  and  Thomas 
B.  Hardin,  to  foreclose  a  mortgage  on  the  alleged  undivided 
two-thirds  interest  of  Abbott  and  Griffiths  in  certain  real  es- 
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tate.  The  mortgage  was  executed  to  George  H.  Bell,  and  by 
him  assigned  to  Shoufe  and  McCrum.  Abbott  and  Griffiths 
held  a  bond  for  a  deed  from  John  Krumra  and  wife,  conditioned 
for  a  conveyance  of  certain  land  for  five  thousand  five  hun- 
dred dollars,  reciting  that  Abbott  and  Griffiths  had  paid  the 
obligors,  on  the  date  of  the  bond,  two  thousand  five  hundred 
dollars,  and  that  thirteen  hundred  dollars  in  money  was  to  be 
paid  at  the  time  of  the  conveyance,  and  two  mortgages  given 
by  Krumm  as  security  for  seventeen  hundred  dollars  to  be 
assumed  by  the  grantees.  The  actual  price  was  $3,550,  of 
which  $500  was  paid  when  the  bond  was  executed,  and  the 
balance  was  to  be  paid  in  cash  and  by  the  assumption  of  the 
two  mortgages  for  $1,700,  upon  the  execution  of  the  deed. 
Abbott  and  Griffiths  organized  a  syndicate  for  the  purchase 
of  the  land,  composed  of  the  follqwing  persons:  M.  L.  Abbott 
H.  H.  Griffiths,  G.  W.  Tra,verse,  and  Minda  S.  Graff,  each 
holding  a  one-fifth  interest,  and  Alice  J.  Roberts  and  Hannah 
Kistenmacher  jointly  holding  a  one-fifth  interest.  According 
to  the  price  alleged  by  Abbott  and  Griffiths,  the  syndicate  had 
to  contribute  three  thousand  eight  hundred  dollars  in  cash. 
Alice  J.  Roberts  and  Harmah  Kistenmacher  jointly  contributed 
$740,  and  Minda  S.  Graff  and  G.  W.  Traverse  each  contrib- 
uted $740.  As  the  actual  cash  required  for  the  purchase  was 
only  $1,850,  they  had  contributed  an  excess  of  $470,  which 
sura  Abbott  and  Griffiths,  who  were  conducting  other  nego- 
tiations, appropriated.  Abbott  and  Griffiths  had  represented 
that  the  agreed  price  was  $5,500,  and  that  they  were  contrib- 
uting $740  each,  which,  with  $100  realized  from  a  sale  of  a 
portion  of  the  land  and  applied  on  the  purchase  price,  made 
the  sum  of  $3,800.  The  land  was  deeded  H.  H.  Griffiths  and 
Minda  S.  Grafl',  trustees.  Subsequent  to  the  conveyance, 
Abbott  and  Griffiths  executed  a  mortgage  to  George  H.  Bell, 
on  an  undivided  two  fifths  of  said  land,  to  secure  certain 
notes  which  were  assigned  by  Bell  to  Shoufe  and  McCrum. 
The  superior  court  made  a  decree  declaring  the  mortgage  no 
lien  upon  the  property,  and  finding  that  the  title  to  said  prop- 
erty is  in  Minda  S.  Graff,  an  undivided  one  third;  G.  W. 
Traverse,  an  undivided  one  third;  and  Alice  J.  Roberts  and 
Hannah  Kistenmacher,  an  undivided  one  third.  The  plain- 
tiffs appealed.     Other  facts  appear  from  the  opinion. 

Tusiin^  Gearin,  and  Crews,  for  the  appellants. 

Fishback,  Hardin,  and  Meek,  for  the  respondents. 
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Scott,  J.  It  is  contended  by  the  appellants  that  the  land 
in  question  was  sold  to  Abbott  and  Griffiths  by  Krumra  and 
wife,  and  was  by  Abbott  and  Griffiths  sold  to  the  syndicate  of 
which  they  were  members.  The  fact  that  the  preliminary 
negotiations  for  the  purchase  had  been  conducted  by  Abbott 
and  Griffiths,  and  that  the  bond  given  by  Krumm  and  wife 
ran  to  them,  lends  some  color  to  this  claim.  But  from  an 
examination  of  the  whole  proof,  as  well  as  of  the  syndicate 
agreement  itself,  we  are  led  to  the  conclusion  that  the  pur- 
chase was  made  by  the  syndicate  direct  from  Krumm  and 
wife,  and  that  this  was  the  understanding  of  the  members  of 
the  syndicate  as  between  themselves,  and  was  the  fair  intend- 
ment to  be  drawn  from  all  their  dealings.  It  clearly  appears 
•  that  the  members  of  the  syndicate  were  to  engage  in  the  en- 
terprise upon  an  equal  footing,  according  to  the  representations 
of  Abbott  and  Griffiths,  and  appellants'  contention  that  the 
facts  in  this  case  are  not  such  as  will  warrant  the  grunting  of 
any  relief  to  the  respondents,  Graff,  Kistenmacher,  Roberts, 
and  Traverse,  is  untenable.  The  fact  that  the  land  was  worth 
all  that  Abbott  and  Griffiths  falsely  represented  to  be  the  pur- 
chase price  does  not  alter  the  case,  for  the  difference  between 
the  actual  purchase  price  paid  to  Krumra  and  wife,  and  the 
price  represented  by  Abbott  and  Griffiths  to  have  been  paid  or 
agreed  upon,  resulted  in  a  direct  loss  to  the  other  members  of 
the  syndicate  in  the  proportion  paid  by  each.  They  could 
have  bought  the  land  just  that  much  cheaper,  and  their 
profits  in  case  of  a  sale  for  an  enhanced  price  would  have 
been  just  that  much  more.  It  is  true  that  the  other  members 
of  the  syndicate  relied  upon  the  representations  of  Abbott  and 
Griffiths  as  to  the  value  of  the  land,  but  they  also  relied  upon 
the  further  fact,  as  they  supposed  and  were  induced  to  be- 
lieve, that  Abbott  and  Griffiths  were  substantiating  their  repre- 
sentations as  to  the  value  of  this  land  by  an  investment  of 
their  own  money  to  the  same  extent  proportionately  as  that 
contributed  by  the  other  members  of  the  syndicate;  and  it  is 
not  at  all  likely  they  would  have  engaged  in  the  enterprise  on 
the  terms  they  did  engage  in  it  had  they  known  the  true  in- 
wardness of  the  transaction.  While  all  willful,  false  repre- 
sentations  resulting  in  loss  or  damage  will  not  afiFord  a  basis 
for  a  recovery,  the  foundation  here  is  sufficient.  The  aim  of 
the  law  is  to  grant  relief  in  all  such  cases  where  possible,  and 
the  law  will  not  look  with  favor  on  a  party  who  flippantly 
admits  having  made  false  representations  to  another,  thereby 
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inducing  him  to  act  in  a  certain  way,  but  who  insists  there  is 
no  remedy.  There  is  a  legal  distinction,  if  not  a  moral  one, 
between  the  facts  of  this  case  and  of  one  where  a  party  in 
selling  a  piece  of  property  as  his  own  to  one  who  understands 
he  is  baying  it  from  such  party,  falsely  represents  that  he 
paid  more  than  he  really  did  pay  for  it.  In  this  case  these 
respondents  were  induced  to  pay  the  full  purchase  price  for 
the  land,  and  to  allow  Abbott  and  Griffiths  a  two-fifths  inter- 
est therein  by  reason  of  the  representations  of  Abbott  and 
Griffiths  that  they  were  contributing  a  proportionately  equal 
amount.  The  respondents  aforesaid  were  induced  to  pay  that 
much  more  for  their  respective  interests  than  they  otherwise 
would  have  paid.  In  Crater  v.  Binninger,  33  N.  J.  L.  513,  97 
Am.  Dec.  737,  a  recovery  was  permitted  under  very  similar 
circumstances. 

Appellants  further  contend  that  they  stand  in  the  position 
of  bona  fide  encumbrancers  without  notice.  This  does  not 
avail  them  anything.  The  most  which  the  mortgage  could 
encumber  was  an  equitable  estate  in  Abbott  and  Griffiths 
The  doctrine  which  protects  bona  fide  purchasers  without  no- 
tice is  applicable  solely  to  purchasers  of  a  legal  title;  and  the 
purchaser  of  an  equitable  interest  purchases  at  his  peril,  and 
acquires  the  property  burdened  with  every  prior  equity  charged 
upon  it:  Shirras  v.  Caig,  7  Cranch,  34;  Vattier  v.  Ilinde,  7 
Pet.  252;  Boone  v.  Chiles,  10  Pet.  177.  They  had  notice  that 
Griffiths  and  Minda  S.  Graff  held  the  legal  title  to  the  land 
as  trustees  for  the  benefit  of  the  syndicate. 

It  is  further  urged  that  these  respondents  are  estopped  from 
asserting  their  rights,  in  consequence  of  the  declaration  of 
trust  made  by  them,  which  represented  Abbott  and  Griffiths  as 
the  owners  of  a  two-fifths  interest  in  the  land.  But  it  seems 
to  us  that  this  claim  is  wanting  in  several  essentials.  In  the 
first  place,  it  appears  that  when  this  declaration  was  made 
the  respondents,  Graff,  Kistenmacher,  Roberts,  and  Trav- 
erse were  ignorant  of  their  rights  in  the  premises,  whicb 
ignorance  was  not  chargeable  to  their  neglect.  While  the 
declaration  was  made  and  recorded  prior  to  the  execution  of 
appellants'  mortgage  by  Abbott  and  Griffiths,  it  does  not  ap^- 
pear  that  Bell,  the  mortgagee,  nor  his  assignees,  the  appellants,. 
had  any  knowledge  of  its  existence.  If  they  had  no  such 
knowledge,  they  cannot  well  claim  they  were  misled  by  it» 
contents.  The  doctrine  of  constructive  notice  cannot  be  in- 
voked in  their  favor,  and,  in  any  event,  if  they  did  know  of 
Am.  St.  Rep.,  Vou  XXXI.—  68 
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it,  or  if  such  representations  were  made  to  them  personally,  it 
would  be  necessary  for  them  to  show  that  by  reason  thereof 
they  were  induced  to  take  the  mortgage,  and  there  is  no  such 
proof  in  the  record.  In  support  of  the  above  propositions,  see 
Whitaker  v.  WilliamSy  20  Conn.  98;  Preston  v.  Mann^  25  Conn. 
118;  Danforth  v.  Adams^  29  Conn.  107;  Boggs  v.  Merced  M. 
Co.,  14  Cal.  366;  Davis  v.  Davis,  26  Cal.  41;  85  Am.  Dec.  157; 
Fletcher  v.  Holmes,  25  Ind.  469;  Long  v.  Anderson,  62  Ind. 
537;  Greensburgh  etc.  Turnpike  Co.  v.  Sidener,  40  Ind.  424. 
The  judgment  of  the  superior  court  is  aflQrmed. 

Tbusts  —  Rkscltino,  whbn  Arisb. — If  real  property  is  purchased,  and 
the  coaveyance  is  taken  in  the  name  of  one  person,  while  the  purchase  price 
is  paid  by  another,  a  resulting  trust  arises  in  favor  of  the  person  paying  the 
purchase  price:  Champlin  v.  Champlin,  136  111.  309;  29  Am.  St.  Rep.  323, 
and  note,  in  which  all  the  cases  discussing  this  subject  are  collected.  See 
extended  note  to  Neill  v.  Keese,  51  Am.  Dec.  751. 

Vendor  and  Pprchaser  —  Bona  Fide  Purchaser  —  Doctrinb  Appli- 
cable TO  Purchaser  of  Leqal  Title  only.  —  A  purchaser  means  one  who 
has  acquired  the  legal  title:  Oilpin  v.  Davis,  2  Bibb,  416;  6  Am.  Dec.  622. 
The  purchaser  of  an  equitable  title  takes  it  subject  to  all  equities,  though  he 
purchases  it  bona  fide,  for  a  valuable  consideration,  and  without  notice 
thereof:  York  v.  McNuit,  16  Tex.  13;  67  Am.  Dec.  607,  and  note;  Polk  v. 
Gallant,  2  Dev.  &  B.  Eq.  395;  34  Am.  Dec.  410,  and  note;  Craig  v.  Leiper,  2 
Yerg.  193;  24  Am.  Deo.  479,  and  note;  extended  note  to  Walton  v.  Har- 
groves,  97  Am.  Dec.  433. 
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Delivery  or  Deed  by  Agent  of  Grantor  Valid  when.  —  Where  • 
deed  is  drawn  up  by  the  grantee,  and  sent  to  the  grantor  to  be  executed 
with  directions  to  record  it,  the  recording  officer,  when  the  deed  is  de. 
livered  to  him  pursuant  to  such  directions,  becomes  the  agent  of  the 
grantee,  and  such  delivery  gives  the  deed  full  force. 

Contract  of  Marriage  Valuable  Consideration  for  Deed,  and  need 
not  be  in  Writing  when.  —  A  contract  of  marriage  is  not  only  a 
good,  but  also  a  valuable  consideration  for  a  deed.  And  where  a  deed 
recites  that  the  consideration  thereof  is  the  promise  of  the  grantee  to 
marry  the  grantor,  and  is  drafted  by  the  grantee,  and  sent  to  the  grantor 
for  execution,  it  is  not  necessary,  in  order  to  render  the  consideration 
sufficient,  that  there  should  be  a  written  memorandum  of  the  contract 
of  marriage  signed  by  the  grantee. 

Deed,  Validity  of,  not  AFFEarED  by  ANYrniNo  that  may  Happen  Af- 
ter ITS  Execution.  — When  a  deed  is  executed  upon  a  good  and  valid 
consideration,  the  transaction  is  complete,  and  the  deed  will  be  unaf- 
fected by  anything  that  may  happen  thereafter.  Where,  therefore,  a 
grantee,  at  the  time  of  the  execution  of  a  deed  to  her,  in  consideration 
of  her  promise  to  marry  the  grantor,  ia  unaware  of  the  intention  of  the 
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grantor  to  defraud  his  creditors,  the  fact  that  she  becomes  aware  of  such 
fraudulent  intent  before  she  complies  with  her  contract  of  marriage  ia 
not  sufficient  to  avoid  tlie  deed,  since  the  consideration  for  the  deed  ia 
the  agreement  to  marry,  and  not  its  actual  consummation. 

Action  to  set  aside  a  deed.     The  opinion  states  the  case. 
Tustin,  Gearin,  and  Crews,  for  the  appellant, 
Brady  and  Schaefer,  for  the  respondents. 

HoYT,  J.  This  action  was  brought  by  appellant  to  set 
aside  a  deed  made  by  the  respondent  L.  P.  Daussat  to  the 
other  respondent.  It  is  conceded  that  the  grantee  had  no 
knowledge  that  the  grantor  was  indebted  to  any  one  until 
long  after  the  execution  and  recording  of  the  deed,  and  that 
the  deed  in  her  hands,  if  otherwise  supported,  cannot  be 
affected  by  any  fraudulent  intent  which  may  have  moved  the 
grantor  to  the  making  of  the  same.  Appellant,  however,  at- 
tacks the  deed  upon  two  grounds:  1.  That  it  was  never  deliv- 
ered to  the  grantee;  and  2.  That  it  was  purely  voluntary, 
being  supported  by  no  consideration  whatever. 

As  to  the  first  question,  the  conceded  facts  show  that  in 
accordance  with  a  prior  arrangement  with  the  grantor,  the 
grantee  caused  the  deed  to  be  prepared,  and  sent  to  the  grantor 
with  instructions  for  him  to  execute  the  same  and  have  it 
recorded  immediately.  Under  these  circumstances,  was  the 
delivery  to  the  auditor  for  record  a  delivery  to  the  grantee  ? 
Many  cases  have  been  cited  by  the  appellant  to  show  that  a 
delivery  to  a  third  person  without  the  knowledge  or  direction 
of  the  grantee  is  not  a  good  delivery,  and  for  the  purposes  of 
this  case  this  may  be  conceded  to  be  the  law.  We  have  ex- 
amined all  the  cases  cited  by  the  appellant,  and  fail  to  find  a 
single  one  among  them  that  goes  further  than  we  have  above 
indicated.  In  the  case  at  bar,  however,  there  was  not  only  a 
delivery  by  the  grantor  to  the  auditor  under  such  circum- 
stances as  clearly  showed  his  intent  to  give  the  instrument 
force,  but  such  delivery  was  in  compliance  with  the  prior  in- 
structions of 'the  grantee,  and  under  these  circumstances,  for 
the  purposes  of  such  delivery,  the  auditor  became  the  agent 
of  the  grantee,  and  a  delivery  to  him  gave  the  deed  full  force. 

As  to  the  next  question,  the  facts  shown  by  the  record  are^ 
that  long  prior  to  the  making  of  the  deed  in  question,  negotia- 
tions had  been  in  progress  between  the  parties  thereto,  looking 
to  a  marriage  between  them.  More  than  a  year  before  su^^h 
execution,  the  grantor  in  said  deed  had  asked  of  the  grantee 
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her  hand  in  marriage,  but  the  grantee  had  refused  at  that  time 
to  enter  into  a  contract  in  relation  thereto,  on  account  of  the 
want  of  visible  means  of  support  for  a  family  in  the  hands  of 
the  grantor.  Some  time  after  this,  by  reason  of  the  death  of 
a  relative,  the  grantor  became  tlie  prospective  owner  of  prop- 
erty including  that  in  question,  and  upon  his  suggestion  of 
this  fact  to  grantee,  and  an  agreement  on  his  part  that  as 
soon  as  his  title  to  the  land  in  question  was  perfected  he  would 
deed  it  to  her,  she  consented  to  enter  into  a  contract  of  mar- 
riage with  him,  and  did  enter  into  such  contract.  Some  time 
after  this,  the  grantor's  title  having  been  perfected,  he  wrote 
the  grantee  to  that  effect,  and  inclosed  to  her  the  probate  pro- 
ceedings showing  title  in  him.  Whereupon  she  at  once  took 
the  papers  to  her  attorney,  and  caused  to  be  prepared  a  draught 
of  a  deed,  which  she  sent  the  grantor,  with  instructions  for  the 
execution  and  delivery  as  hereinbefore  stated.  At  that  time, 
as  we  have  seen  by  the  conceded  facts  above  stated,  the 
grantee  in  said  deed  had  no  knowledge  whatever  of  any  cir- 
cumstances which  would  make  the  execution  of  such  deed  on 
the  part  of  the  grantor  fraudulent  as  to  him;  and  the  sole 
question  is  as  to  whether  or  not,  as  between  the  parties  thereto, 
there  was  any  consideration  for  the  execution  of  said  deed. 
That  the  contract  of  marriage  is  a  good  consideration  for  a 
deed  made  on  account  thereof  is  unquestioned.  Such  a  con- 
tract has  been  held  not  only  to  be  a  good  consideration,  but  a 
valuable  consideration  of  the  highest  nature.  Two  objections, 
however,  are  raised  by  appellant  as  against  this  marriage 
contract  as  a  consideration  for  the  deed:  1.  That  it  was  not 
in  writing,  and  therefore  void  under  the  statute  of  frauds;  and 
2.  That  before  the  marriage  relation  was  entered  into  in  pur- 
suance of  said  contract,  knowledge  of  the  fraudulent  intent 
of  the  grantor  was  brought  home  to  the  grantee. 

As  to  the  first  objection,  we  may  concede  it  to  be  as  con- 
tended for  by  appellant,  and  yet,  as  we  view  the  facts,  the  cir- 
cumstances of  this  case  do  not  bring  it  within  the  objection 
urged.  As  we  view  it,  this  contract  of  marriage  was  in  fact 
reduced  to  writing.  It  is  true  that  it  was  not  so  reduced  aa 
to  bring  it  strictly  within  the  rule  for  the  execution  of  such 
contracts,  but  we  think  it  came  substantially  within  such 
rule;  for  while  it  is  true  that  there  was  no  memorandum  of 
agreement  signed  by  the  party  to  be  charged,  yet  we  think 
there  was  sufficient  recital  of  such  contract  in  the  deed  to 
show  a  written  contract;  and  that  under  the  circumstance* 
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under  which  said  deed  was  prepared  and  sent  by  the  grantee 
to  the  grantor  for  execution,  she  became  bound  by  such  re- 
cital. This,  we  think,  would  be  true  if  the  provision  in  rela- 
tion to  such  contract  was  a  recital  pure  and  simple,  as,  under 
the  circumstances  above  stated,  we  think  a  court  should  hold 
the  grantee  bound  by  all  the  recitals  in  the  deed.  But  the 
statement  relating  to  said  contract  in  this  deed  is  more  than 
a  simple  recital:  it  is  stated  as  a  part  of  the  consideration  for 
the  deed,  and  is  substantially  as  follows:  "  For  and  in  con- 
sideration of  the  love  and  affection  which  the  said  party  of  the 
first  part  has  and  bears  unto  the  said  party  of  the  second 
part,  as  also  for  the  belter  maintenance,  support,  protection, 
and  livelihood  of  the  said  party  of  the  second  part,  and  in 
consideration  of  the  promise  of  the  said  party  of  the  second 
part  to  marry  him,  said  party  of  the  first  part  does  by  these 
presents  give." 

That  this  memorandum  clearly  evidenced  an  agreement  of 
raarriage  on  her  part,  in  consideration  of  making  the  deed  on 
his  part,  is  beyond  question.  And  if  such  memorandum  had 
been  signed  by  her,  there  could  be  no  doubt  but  that  the  stat- 
ute of  frauds  had  been  complied  with.  And  as  we  have  seen 
that  her  relations  to  such  statement  were  such  as  to  make  it 
equally  binding  upon  her  as  though  she  had  signed  it,  it  fol- 
lows that  there  is  a  sufficient  statement  of  the  consideration 
for  said  deed.  When  this  deed  was  delivered,  then,  it  was 
supported  by  sufficient  consideration,  and  was  binding,  not 
only  as  between  the  parties  thereto,  but  as  to  all  the  world. 

Was  the  fact  that  the  grantee  therein  became  aware  of  the 
fraudulent  intent  of  the  grantor  before  she  had  actually  com- 
plied with  her  contract  of  marriage  by  the  consummation 
thereof  sufficient  to  avoid  the  deed  ?  No  case  has  been  cited 
going  to  this  extent;  on  the  contrary,  several  cases  have  been 
cited  which  seem  clearly  to  establish  a  contrary  doctrine.  See 
Smith  V.  Allen,  5  Allen,  456,  81  Am.  Dec.  758,  in  which  it 
was  decided  that  though  the  marriage  was  prevented  by  the 
death  of  the  grantor,  yet  the  deed  remained  good  in  the 
hands  of  the  grantee.  What  is  the  consideration  for  a  deed 
made  under  such  circumstances  ?  We  think  it  is  the  agree- 
ment to  marry,  and  that  if  the  agreement  is  entered  into  in 
good  faith,  and  under  such  circumstances  as  to  bind  the  party, 
and  the  deed  is  executed  in  consideration  thereof,  the  trans- 
action is  complete,  and  the  deed  will  be  unaffected  by  any- 
thing that  may  happen  thereafter.     If  the  grantee  refuse  to 


918  Pbiqnon  v.  Daussat.  [Wash. 

carry  out  her  contract,  the  grantor  has  his  remedy  the  same 
as  he  would  for  the  violation  of  any  other  executory  agree- 
ment. It  would  not  do  to  hold  that  the  grantee  should, 
without  fault  on  her'  part,  be  deprived  of  the  benefits  of  her 
contract.  For  some  months,  and  in  principle  it  may  as  well 
have  been  for  some  years,  the  grantee  had  been  bound  by  her 
agreement  to  marry,  entered  into  in  perfect  good  faith,  and  for 
a  valuable  and  proper  consideration.  To  hold  that  because 
she  afterwards  learned  of  some  fact  that  showed  a  fraudulent 
intent  on  the  part  of  the  grantor,  she  sliould  be  deprived  of 
the  benefits  of  a  contract  which,  during  its  existence,  if  she  at 
all  observed  the  proprieties  of  the  relation  thereby  established, 
practically  prevented  her  from  taking  any  steps  looking  to 
the  formation  of  a  marriage  relation  as  between  herself  and 
any  other  party,  would,  to  our  minds,  be  unjust  in  the  highest 
degree.  Naturally,  during  the  continuance  of  this  contract, 
the  associations  between  the  parties  were  very  intimate,  and 
the  afifections  may  have  become  so  involved  that  to  break 
oflf  the  relation  would  destroy  the  happiness  and  perhaps  the 
health  of  the  parties  thereto.  If  the  argument  of  appellant 
were  to  prevail,  the  innocent  party  must  refuse  to  carry  out  a 
contract  upon  which  her  heart  has  become  fixed,  or  enter  into 
the  same  without  any  such  safeguard  as  her  prudence  had 
thought  it  necessary  to  provide  for.  It  is  impossible  to  placa 
the  parties  in  the  condition  they  were  in  before  the  execution 
of  the  deed,  and  as  the  innocent  party  cannot  be  put  in  statu 
quo,  she  cannot  be  compelled  to  surrender  the  fruits  of  her 
bargain.  But  it  is  not  necessary  to  enlarge  upon  the  ques- 
tion. As  we  view  the  law,  it  is  the  contract  to  marry,  and 
not  the  marriage  itself,  which  is  the  consideration  which  8Uj>- 
ports  the  deed,  and  this  being  so,  if  at  the  time  the  deed  is 
made  the  contract  to  marry  for  which  it  is  given  is  a  binding 
one  between  the  parties,  and  executed  with  the  solemnities 
required  by  the  statute  for  that  purpose,  an  indefeasible  title 
vests  in  the  grantee. 

It  follows  that  the  decree  of  the  court  below  must  be  af- 
firmed, __^ 

Deeds  —  Delivebt  by  Recording.  — The  grantor's  recorJing  a  deed  ex* 
pressiag  the  receipt  of  the  purchase-money  is  prima  facie  a  valid  delivery: 
Burke  V.  Adams,  80  Mo.  504;  50  Am.  Rep.  510,  and  note;  BUglU  v.  Schewk, 
10  Pa.  St.  285;  51  Am.  Dec.  478,  and  note.  The  acknowledgment  of  a  deed 
for  the  purpose  of  registration  is  delivery:  NewUn  v.  Osborne,  4  Jones, 
157;  67  Am.  Dec.  269,  and  note.     The  delivery  of  a  deed  to  the  recordiag^ 
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officer  for  the  grantees,  and  as  their  deed,  is  a  suflBcient  delivery,  where  the 
grantees  agree  to  accept  the  deed  before  its  execution:  Hoffman  v.  Mnckall, 
5  Ohio  St.  124;  64  Am.  Dec.  637,  and  note  with  cases  collected;  Boody  v. 
Dams,  20  N.  H.  140;  51  Am.  Dec.  210,  and  note.  Whether  there  has  beeu 
a  delivery  is  dependent  upon  the  intent  of  the  grantor;  and  if  his  intent  is 
apparent,  delivery  for  record,  though  not  known  to  the  grantee,  if  followed 
by  his  assent,  is  a  good  delivery:  Lee  v.  Fletcher,  46  Minn.  49;  and  such  de- 
livery may  be  good,  even  though  the  grantee  was  ignorant  of  the  existence  of 
the  deed:  Sheffield  Land  etc.  Co.  v.  Neill,  87  Ala.  158.  See  also  note  to  Hock- 
enhidl  V.  Oliver,  12  Am.  St.  Rep.  238,  where  all  the  recent  cases  on  this  sub- 
ject are  collected. 

Deeds  —  Consideration  —  Marriage. — Marriaa;e  is  a  valuable  consid- 
eration: Verplank  v.  Sterry,  12  Johns.  536;  7  Am.  Dec.  348,  and  extended 
note;  Cohen  v.  Knox,  90  Cal.  266.  A  promise  by  a  woman  to  marry  the 
grantor  is  a  good  consideration  for  a  deed,  and  she  will  be  entitled  to  bold 
the  land  against  his  creditors,  although  the  marriage  is  prevented  by  hit 
death:  Smith  v.  AlletK  5  Allen,  454;  81  Am.  Dec.  758. 
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[4  Washington,  263.] 
wifk  cannot  becomb  partner  in   business  with  her   husband. — a 
married  woman  cannot  make  a  contract  of  parbnership  with  her  hus- 
band. 

The  facts  are  stated  in  the  opinion. 

•    Slade,  Hadley,  and  Hadley,  and  Bruce  and  Brown,  for  the 
appellant. 

Dorr  and  Finch,  Strudwick,  Peters,  and  Van  Wyck,  Fairchild 
and  Rawson,  and  Allen  and  Powell,  for  the  respondents. 

Stiles,  J.  These  were  four  cases,  the  trials  of  which  were 
consolidated.  In  two  of  the  cases  the  theory  of  the  complaints 
was  that  appellant  and  her  husband  were  actual  partners  in 
the  mercantile  business  under  the  firm  name  of  J.  P.  Hayden 
&  Co.  In  the  other  two,  the  theory  was  that  the  community 
composed  of  the  husband  and  wife  was  carrying  on  business^ 
and  that  the  husband  and  wife  were  its  agents.  The  evidence 
did  not  tend  to  support  either  theory  as  pleaded,  but  was  di- 
rected wholly  to  an  effort  to  show  that  J.  P.  Hayden  was  doing- 
business  under  the  name  of  J.  P.  Hayden  &  Co.,  and  that  ap- 
pellant made  herself  liable  as  a  partner  by  "holding  out."  The 
real  object  in  making  appellant  a  party,  and  taking  judgment 
against  her,  was  to  subject  certain  real  estate  which  she  claims 
&B  her  separate  property  to  the  payment  of  debts  incurred  by 
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J.  P.  Hayden  &  Co.  The  main  question  involved  is,  Can  a 
husband  and  wife  become  partners  in  trade  in  this  state?  It 
is  claimed  that  they  may,  under  the  act  of  November  21,  1881, 
commonly  known  as  chapter  183  of  the  code  of  that  year.  Of 
that  chapter  the  following  sections  are  supposed  to  be  espe- 
cially pertinent  to  the  matter  in  hand:  — 

"  Sec.  2396.  Every  married  person  shall  hereafter  have  the 
same  right  and  liberty  to  acquire,  hold,  enjoy,  and  dispose  of 
every  species  of  property,  and  to  sue  and  be  sued,  as  if  he  or 
she  were  unmarried." 

"  Sec.  2398.  All  laws  which  impose  or  recognize  civil  dis* 
abilities  upon  a  wife,  which  are  not  imposed  or  recognized  as 
existing  as  to  the  husband,  are  hereby  abolished,  and  for  any 
unjust  usurpation  of  her  natural  or  property  rights  she  shall 
have  the  same  right  to  appeal  in  her  own  individual  name  to 
the  courts  of  law  or  equity  for  redress  and  protection  that  the 
husband  has." 

"Sec.  2400.  The  property  and  pecuniary  rights  of  every 
married  woman  at  the  time  of  her  marriage,  or  afterwards 
acquired  by  gift,  devise,  or  inheritance,  with  the  rents,  issues, 
and  profits  thereof,  shall  not  be  subject  to  the  debts  or  con- 
tracts of  her  husband,  and  she  may  manage,  lease,  sell,  convey, 
encumber,  or  devise  by  will,  such  property,  to  the  same  extent 
and  in  the  same  manner  that  her  husband  can  property  be- 
longing to  him. 

"  Sec.  2401.  Should  either  husband  or  wife  obtain  pos- 
session or  control  of  property  belonging  to  the  other,  either 
before  or  after  marriage,  the  owner  of  the  property  may 
maintain  an  action  therefor,  or  for  any  right  growing  out  of 
the  same,  in  the  same  manner  and  to  the  same  extent  as  if 
they  were  unmarried," 

**  Sec.  2406.  Contracts  may  be  made  by  a  wife  and  liabili- 
ties incurred,  and  the  same  may  be  enforced  by  or  against 
her,  to  the  same  extent  and  in  the  same  manner  as  if  she 
were  unmarried." 

Prior  to  the  act  of  1881,  but  for  the  acts  commencing  in 
1869,  the  common  law  would  have  regulated  the  property 
rights  of  husband  and  wife.  It  did  then,  and  still  does,  regu- 
late them,  excepting  so  far  as  the  statute  has  directed  other- 
wise; and  notwithstanding  that  this  act  provides,  in  section 
2417,  that  the  "  rule  of  common  law  that  statutes  in  deroga- 
tion thereof  are  to  be  strictly  construed  has  no  application 
to  this  act,"  it  is  not  to  be  supposed  that  the  legislature  in- 
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tended  or  proposed  to  extend  the  scope  of  the  act  beyond  the 
language  used,  further  than  the  implications  naturally  flow- 
ing therefrom.  At  the  common  law,  a  wife  could  not  be  a 
partner  in  business  with  any  one,  because  partnership  is  based 
on  a  contract,  as  to  which  she  was  under  a  disability,  and  yet 
in  equity  she  had  always  been  permitted  to  enforce  contracts 
made  for  her  benefit,  even  with  her  husband,  and  her  claim 
against  him  as  her  debtor  had  always  been  sustained:  Story's 
Eq.  Jur.,  sees.  1372,  1373;  Valensin  v.  Valmsin,  28  Fed.  Rep. 
599;  Clark  v.  Hezekiah,  24  Fed.  Rep.  663;  Ruber  v.  Haber's 
Adrri'r,  10  Ohio,  372.  She  could  have  a  separate  estate, — 
meaning  an  equitable  estate  held  by  a  third  person  in  trust  for 
her.  This  estate  she  could  charge  in  equity,  but  not  at  law. 
Judgments  upon  her  debts  went,  not  against  her  person,  when 
allowed  at  law,  but  were  allowed  as  equitable  burdens  upon 
her  estate  or  personal  property  in  possession  at  the  time  of  the 
marriage  and  that  acquired  afterward;  her  choses  in  action 
when  reduced  to  possession,  and  her  earnings,  became  her  hus- 
band's; in  her  freeholds  and  lands  in  fee  the  husband  took  a  life 
estate;  he  became  liable  for  her  antenuptial  debts,  and  jointly 
with  her  for  her  torts  during  coverture;  her  responsibility  at 
law  for  contracts  was  entirely  suspended;  and  in  equity,  be- 
fore the  courts  would  hear  anything  against  her,  it  must 
appear  that  she  was  possessed  of  a  separate  estate  in  the 
common-law  sense.  Now,  this  act  of  1881  does  certain  things 
for  a  married  woman:  1.  It  gives  her  full  dominion  over 
her  own  property,  whether  acquired  before  or  after  mar- 
riage, to  enjoy  and  dispose  of  it  without  the  intervention  of 
her  husband,  or  responsibility  for  him  or  his  debts;  2.  It 
removes  from  her  all  civil  disabilities  not  imposed  upon  her 
husband;  3.  She  can  sue  and  be  sued  as  if  she  were  unmar- 
ried, either  at  law  or  in  equity;  4.  For  her  debts  she  alone  is 
responsible;  5.  Her  property  is  chargeable  with  family  ex- 
penses. In  short,  the  purpose  of  the  act  seems  to  be  to  set 
her  free  from  all  influence  or  dominion  of  her  husband,  in  so 
far  as  her  property  rights  are  concerned,  and  leave  her  to 
manage,  control,  and  dispose  of  them  as  she  pleases,  whether 
to  her  gain  or  loss. 

In  this  opinion  we  shall  not  discuss  the  question  how  large 
her  power  is,  but  confine  ourselves  to  the  single  matter  before 
us.  Counsel  for  respondents  contend  that  as  it  is  the  evi- 
dent purpose  of  these  provisions  to  emancipate  the  wife  from 
the  control  of  the  husband,  and  to  enfranchise  her  with  the 
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power  denied  to  her  under  the  common  law  to  acquire,  hold, 
enjoy,  and  dispose  of  property,  and  do  business  on  her  own 
account  as  freely  as  he  can,  or  even  more  freely  than  he  can, 
under  the  same  act,  it  must  follow  that  she  can  enter  into  a 
contract  of  partnership  in  all  the  ways  and  with  all  the  lia- 
bilities that  her  husband  can,  and  that  unless  she  is  per- 
mitted and  held  to  be  able  to  enter  into  the  same  contracts 
with  him  that  she  can  with  others,  she  is  deprived  of  the  full 
measure  of  liberty  which  the  law  intends  to  confer  upon  her. 
It  may  be  said  that  she  can,  and  in  some  case  will,  be  held  to 
become  a  general  partner  with  third  persons  under  the  terms 
of  the  act  and  the  necessary  implications  thereof.  It  has 
been  so  held  in  Newman  v.  Morris,  52  Miss.  402,  Abbott  v. 
Jackson,  43  Ark.  212,  and  elsewhere,  when  no  one  of  the  per- 
sons engaged  with  her  as  partners  was  her  husband. 

But  the  question  still  remains,  Does  the  statute  intend  that 
she  can  enter  into  ordinary  contracts  with  her  husband,  and 
particularly  the  contract  of  partnership?  On  tRis  point  we 
think  the  position  of  the  respondents  is  antagonistic  to  itself. 
In  the  foreground  of  the  discussion  is  placed  the  proposition 
that  the  purpose  of  the  statute  is  to  free  the  wife  from  the  con- 
trol and  influence  of  her  husband,  and  to  relieve  her  property 
from  his  debts  and  management;  but  the  next  following  sug- 
gestion, that  unless  she  can  become  his  partner  she  will  not 
be  wholly  free,  if  yielded  to  will  place  her  and  her  property 
within  touch  of  the  very  dangers  which  it  is  sought  in  the  first 
place  to  withdraw  her  from.  Her  improvident  husband,  by 
the  most  ordinary  persuasion,  or  by  his  mere  declaration  made 
in  her  presence,  as  in  the  case  at  bar,  could,  in  spite  of  her, 
unless  she  assumed  a  hostility,  which  would  endanger  the 
continuance  of  the  marriage  relation,  waste  and  dissipate  her 
entire  estate,  and  thus  the  very  purpose  which,  it  seems  to  us^ 
stands  out  the  most  clearly  in  the  act  in  question,  i.  e.,  to  se- 
cure her  protection  in  the  management  and  enjoyment  of  her 
estate,  would  be  defeated. 

In  Massachusetts,  the  married  woman's  property  acts,  which 
existed  until  1874,  when  the  legislature  expressly  forbade  hus- 
band and  wife  to  contract,  provided:  "  Any  woman  may,  while 
married,  bargain,  sell,  and  convey  her  real  and  personal  prop- 
erty, which  may  be  her  sole  and  separate  property,  or  which 
may  hereafter  come  to  her  by  descent,  devise,  bequest,  or  gifli 
of  any  person,  except  her  husband,  and  enter  into  any  contrnct 
in  reference  to  the  same,  in  the  same  manner  as  if  she  were 
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sole";  and  "any  married  woman  may  carry  on  any  trade  or 
business,  and  perform  any  labor  or  services,  on  her  own,  sole, 
and  separate  account;  and  the  earnings  of  any  married  woman 
from  her  trade,  business,  labors,  or  services  shall  be  her  sole 
and  separate  property,  and  may  be  used  and  invested  by  her 
in  her  own  name;  and  she  may  sue  and  be  sued  as  if  sole,  in 
regard  to  her  trade,  business,  etc.;  and  her  property  acquired 
by  her  or  her  trade,  etc.,  may  be  taken  on  any  execution  against 
her."  This  act  covers  every  material  point  of  our  own,  and 
notably  the  wife  is  permitted  to  make  "  any  contract "  in  ref- 
erence to  her  property;  which  is  all  that  anyj)erson  can  da. 
But  in  Lord  v.  Parker,  3  Allen,  127,  it  was  held  that  she 
could  not  be  a  partner  in  a  firm  where  her  husband  was  a 
partner.  Speaking  of  the  statutes,  the  court  said:  "  Their 
legal  object  is  to  enable  married  women  to  acquire,  possess, 
and  manage  property,  without  the  intervention  of  a  trustee, 
free  from  the  interference  or  control  and  without  liability  for 
the  debts  of  their  husbands.  They  are  in  derogation  of  the 
common  law,  and  certainly  are  not  to  be  extended  by  con- 
struction. And  we  cannot  perceive  in  them  any  intention  to 
confer  upon  a  married  woman  the  power  to  make  any  contract 
with  her  husband,  or  to  convey  to  him  any  property,  or  re- 
ceive any  conveyance  from  him.  The  power  to  form  a  copart- 
nership includes  the  power  to  create  a  community  of  property, 
with  a  joint  power  of  disposal,  and  a  mutual  liability  for  the 
contracts  and  acts  of  all  the  partners.  To  enter  into  a  part- 
nership in  business  with  her  husband  would  subject  her  prop- 
erty to  his  control  in  a  manner  hardly  consistent  with  the 
separation  which  it  is  the  purpose  of  the  statute  to  secure,  and 
might  subject  her  to  an  indefinite  liability  for  his  engage- 
ments. The  property  invested  in  such  an  enterprise  would 
cease  to  be  her  "  sole  and  separate  "  property.  The  power  to 
arrange  the  terms  of  such  a  contract  would  open  a  wide  door 
to  fraud  in  relation  to  the  property  of  the  husband.  If  she 
could  contract  with  her  husband,  it  would  seem  to  follow  that 
she  could  sue  him  and  be  sued  by  him.  How  such  suits 
could  be  conducted,  with  the  incidents  in  respect  to  discovery, 
the  right  of  parties  to  testify,  and  to  call  the  opposite  party  as 
a  witness,  without  interfering  with  the  rule  as  to  private  com- 
munications between  the  husband  and  wife,  it  is  not  easy  to 
perceive;  and  the  consequences  which  would  follow  in  respect 
to  process  for  the  enforcement  of  rights  fixed  by  a  judgment,, 
arrest,  imprisonment,  charges  of  fraud,  proceedings  in  invifum 
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under  the  insolvent  laws,  and  the  like,  are  not  of  a  character 
to  be  readily  reconciled  with  the  marital  relation.  We  can- 
not suppose  that  an  alteration  in  the  law  involving  such  mo- 
mentous results,  and  a  change  so  radical,  could  have  been 
contemplated  by  the  legislature,  without  a  much  more  direct 
and  clear  manifestation  of  its  will." 

To  the  same  effect  is  the  construction  of  the  similar  statute 
by  the  supreme  court  of  the  state  of  Maine:  Smith  v.  Gorman, 
41  Me.  4o5;  McKeen  v.  Frost,  46  Me.  239.  In  Michigan, 
Howell's  Statutes,  section  6295,  provides  that  the  separate 
property  and  ^state  of  a  married  woman  "  may  be  contracted, 
sold,  transferred,  mortgaged,  conveyed,  devised,  or  bequeathed 
to  her,  in  the  same  manner  and  with  the  like  effect  as  if  she 
were  unmarried."  And  section  6297  provides  that  "  actions 
may  be  brought  by  and  against  her  in  relation  to  her  sole 
property,  in  the  same  manner  as  if  she  were  unmarried."  It 
is  true  that  these  provisions  in  the  Michigan  statute  (and 
those  of  several  other  states)  speak  particularly  only  of  her 
separate  estate,  but  her  separate  estate  is,  by  section  6295,  ex- 
pressly defined  to  be  the  same  as  that  which  is  equally  her 
separate  property  in  this  state;  but  if  she  be  thus  enabled  to 
contract  with  absolute  freedom  in  reference  to  her  separate 
estate,  then,  according  to  the  logic  of  respondent's  argument, 
her  freedom  in  that  respect  would  be  unlawfully  curtailed  by 
holding  that  she  could  not  contract  with  reference  thereto 
with  her  husband.  Yet  the  supreme  court  of  Michigan,  in 
Artman  v.  Ferguson,  73  Mich.  146,  16  Xm.  St.  Rep.  572,  after 
alluding  to  decisions  in  other  states  where  it  is  held  that 
a  married  woman  may  be,  where  she  has  separate  estate,  a 
partner  with  persons  other  than  her  husband,  uses  this  lan- 
guage: "  It  is  the  purpose  of  these  statutes  to  secure  to  a  mar- 
ried woman  the  right  to  acquire  and  hold  property  separate 
from  her  husband,  and  free  from  his  influence  and  control; 
and  if  she  might  enter  into  a  business  partnership  with  her 
husband,  it  would  subject  her  property  to  liis  control  in  a 
manner  wholly  inconsistent  with  the  separation  which  it  is 
the  purpose  of  the  statute  to  secure,  and  might  subject  her  to 
an  indefinite  liability  for  his  engagements.  A  contract  of 
partnership  with  her  husband  is  not  included  within  the 
power  granted  by  our  statute  to  married  women.  This  doc- 
trine was  laid  down  in  Bassett  v.  Shepardson,  52  Mich.  3,  and 
we  see  no  reason  for  departing  from  it.  The  important  and 
sacred  relations  between  man  and  wife,  which  lie  at  the  very 
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foundation  of  civilized  society,  are  not  to  be  disturbed  and 
destroyed  by  contentions  which  may  arise  from  such  a  com- 
munity of  property,  and  a  joint  power  of  disposal  and  a  mutual 
liability  for  the  contracts  and  obligations  of  each  other." 

In  Indiana,  under  the  third  section  of  the  act  of  March  25, 
1879,  it  was  provided  that  a  married  woman  might  enter  into 
any  contract  in  reference  to  her  separate  personal  estate,  trade, 
business,  labor  or  services,  and  the  management  and  improve- 
ment of  her  separate  real  property,  the  same  as  if  she  were 
sole,  and  her  separate  estate,  real  and  personal,  should  be 
held  liable,  and  on  execution  sold.  But  in  Haas  v.  Shaw,  91 
Ind.  384,  46  Am.  Rep.  607,  and  in  Scarlett  v.  Snodgrass,  92 
Ind.  262,  it  was  distinctly  held  that  she  could  not  bind  her- 
self by  a  contract  of  copartnership  with  her  husband.  These 
citations  from  eminent  courts  are  sustained  in  Schouler  on 
Husband  and  Wife,  section  317,  and  2  Bishop  on  Married 
Women,  section  435. 

Opposed  to  these  adjudications,  counsel  cites  us  to  a  line  of 
authorities,  of  which  May  v.  May,  9  Neb.  16,  31  Am.  Rep.  399, 
is  a  sample.  There,  a  husband  made  and  delivered  his  prom- 
issory note  to  a  third  party,  who  indorsed  and  delivered  it  to 
the  maker's  wife,  and  a  second  note  he  made  directly  to  his 
wife.  She  brought  an  action  at  law  against  him  on  both 
notes,  and  the  court  held  that  the  demurrer  of  the  wife  to  the 
husband's  answer,  setting  up  the  marriage  of  the  parties  in 
the  nature  of  a  plea  of  abatement,  should  have  been  sustained. 
The  statutes  of  that  state  with  regard  to  the  separate  property 
of  married  women  are  substantially  the  same  as  our  own,  and 
we  see  no  reason  for  dissenting  from  the  views  therein  ex- 
pressed, and  the  conclusions  therein  arrived  at.  The  holding 
of  the  court  was,  in  effect,  simply  to  substitute  an  action  at 
law  for  a  suit  in  equity.  In  its  decision,  on  p-age  25,  the 
court  said:  "Even  under  the  old  system  of  practice,  and  be- 
fore the  beneficent  legislation  defitiing  the  rights  of  married 
women  herein  quoted,  this  could  have  been  done  by  resorting 
to  the  circuity  of  proceeding  in  the  name  of  a  trustee  and  a 
court  of  equity.  But  now  not  only  is  the  administration  of 
law  and  equity  vested  in  the  one  court,  but  all  forms  of  proce- 
dure which  heretofore  distinguished  legal  and  equitable  suits 
are  abolished,  and  the  need  of  the  intervention  of  a  trustee 
is  done  away  with  by  the  statute  which  provides  tliat  'every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest.' " 


923  Board  of  Trade  of  Seattle  v.  Hayden.     [Wash. 

But,  notwithstanding  these  cases  and  the  doctrine  estab- 
lished by  them,  no  case  is  cited,  and  we  have  not  been  able 
to  find  one,  in  which  either  husband  or  wife  has  been  per- 
mitted either  at  law  or  in  equity  to  enforce  a  purely  execu- 
tory contract  against  the  other,  and  in  that  lies  the  kernel  of 
this  controversy,  because  such  a  contract  must  be  enforceable 
by  both  parties,  and  at  its  beginning  it  is  entirely  executory. 
The  terms  of  the  partnership  may  be  that  it  shall  continue 
for  a  certain  length  of  time,  that  certain  capital  shall  be  in- 
vested, that  the  services  of  the  parties  to  the  contract  shall  be 
devoted  to  the  business  of  the  partnership,  that  the  profits 
and  losses  of  the  business  shall  be  divided  equally  or  in  cer- 
tain proportions,  and  many  others,  all  of  which  are  executory, 
and  some  of  which  are  absolutely  indispensable  to  the  prose- 
cution of  any  partnership  business  to  advantage.  It  is  also 
insisted,  and  citations  are  made  to  authorities  to  show,  that 
the  husband  and  wife,  in  states  where  the  doctrine  of  commu- 
nity property  prevails,  are,  in  a  sense,  partners,  at  all  events. 
One  of  the  citations  is  Fuller  v.  Ferguson,  26  Cal.  547,  and 
another  is  Schmidt's  Civil  Law  of  Spain  and  Mexico;  but 
turning  to  Fuller  v.  Ferguson,  26  Cal.  567,  we  find  this  lan- 
guage: '"The  law  recognizes  a  partnership  between  the  hus- 
band and  wife  as  to  the  property  acquired  during  marriage, 
and  which  exists  until  expressly  renounced  in  the  manner 
prescribed.'  To  this  community  or  partnership  belongs, — 
1.  All  the  property,  of  whatever  nature,  which  the  spouses 
acquire  by  their  own  labor  and  industry;  2.  The  fruits  and 
income  of  the  individual  property  of  the  husband  and  wife; 
3.  Whatever  the  husband  gains  by  the  exercise  of  a  profes- 
sion or  office;  4.  The  gains  from  the  money  of  the  spouses, 
although  the  capital  is  the  separate  property  of  one  of  them." 

It  is  scarcely  necessary  to  say  that  because  the  relation  of 
husband  and  wife  as  to  their  common  property  is  likened  to 
a  partnership,  the  reason  for  the  similitude  is  totally  wanting 
when  their  separate  property  is  concerned. 

But  the  respondent  produces  two  decisions  of  New  York 
and  Mississippi,  respectively,  which  expressly  hold  that  a 
husband  and  wife  may  be  partners:  Suau  v.  Caffe,  122  N.  Y. 
508;  Toof  V.  Brewer,  Miss.,  Feb.  20,  1888;  3  South.  Rep. 
571.  The  statutes  of  New  York  governing  the  former  case 
were  almost  identical  with  those  of  Massachusetts  above 
quoted.  Husband  and  wife  filed  a  certificate  by  which 
they  assumed  to  form  a  limited  partnership  under  the  firm 


May,  1892.]     Board  of  Trade  of  Seattle  v.  Hayden.      927 

name  of  "  George  Cafife";  the  husband  was  the  general  and 
the  wife  the  special  partner,  she  contributing  twenty-five 
thousand  dollars.  The  firm  became  indebted,  and  both  hus- 
band and  wife  were  sued.  The  court,  after  reviewing  Ne\f 
York  cases  only,  said:  "Upon  principle  and  authority,  we 
think  that  when  a  husband  and  wife  assume  to  carry  on  a 
business  as  partners,  and  contract  debts  in  the  course  of  it, 
the  wife  cannot  escape  liability  on  the  ground  of  coverture." 
This,  as  is  seen  by  the  facts  above  stated,  was  an  extreme 
case,  in  which  the  wife  had,  by  a  solemn  instrument  placed 
upon  file  among  public  records,  shown  her  intention  of  assum- 
ing a  partnership  relation  with  her  husband,  and  contributing 
to  the  firm  large  sums  of  money.  Whether  or  not  the  firm  was 
insolvent  is  not  disclosed;  all  that  appears  is,  that  she  was  re- 
tained as  a  party  to  the  action.  But  we  find  that  of  the  seven 
judges  of  the  New  York  court  of  appeals,  but  four  joined  in  the 
opinion,  while  three  dissent  on  the  very  point  in  question. 
Haight,  J.,  in  his  dissenting  opinion,  reviews  the  course  of  de- 
cision in  the  state  of  New  York,  as  well  as  in  other  states,  and 
comes  to  the  conclusion,  which  is,  we  think,  unassailable,  that 
the  majority  opinion  was  wrong.  The  decision  in  this  case  ia 
to  us  a  curious  one,  inasmuch  as  we  find  the  same  court,  only 
one  year  previous,  in  the  case  of  Hendricks  v.  Isaacs,  117 
N.  Y.  411,  15  Am,  St.  Rep.  524,  holding  by  a  unanimous 
court  that  under  these  same  statutes  a  husband  and  wife 
could  not  contract  with  each  other  at  all.  Toof  v.  Brewer, 
Miss.,  Feb.  20, 1888, 3  South.  Rep.  571,  was  a  controversy  which 
was  controlled  by  the  statutes  of  Arkansas,  which  are  again 
almost  exact  duplicates  of  those  of  Massachusetts.  The  court, 
after  alluding  to  Abbott  v.  Jackson,  43  Ark.  212,  in  which  it 
was  held  that  a  married  woman  could  become  a  partner  as  a 
sole  trader  with  a  third  person  other  than  her  husband,  and 
would,  as  to  her  property,  be  bou  id  by  all  the  contracts  of  the 
firm  as  effectually  and  to  the  same  extent  as  if  she  were  a 
man,  discusses  cases  in  Massachusetts,  New  York,  and  other 
states,  and  comes  to  the  conclusion  that  a  married  woman, 
under  the  law  of  Arkansas,  could  also  become  the  business 
partner  of  her  husband.  Just  why  it  becomes  necessary 
for  the  court  in  this  case  to  decide  this  question  is  not  clear 
from  the  report.  It  is  said  that  the  Brewers,  husband  and 
wife,  were  carrying  on  planting  operations  in  Arkansas,  and 
Toof  and  others  made  to  them  advances  of  supplies.  After 
this,  the  Brewers  moved  to  Tennessee,  and  there  gave  to  Toof 
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and  others  four  notes  in  payment  of  the  indebtedness  due 
them,  in  which  notes  Mrs.  Brewer  charged  her  separate  estate 
for  their  payment.  From  this  it  would  seem  that  the  ques- 
tion of  partnership  was  not  necessarily  involved  in  the  case, 
but  that  the  real  question  was,  whether,  upon  her  note,  which 
assumed  to  expressly  charge  her  separate  estate,  a  personal 
judgment  at  law  should  be  entered  against  her.  The  case  of 
Wells  V.  Caywood,  3  Col.  489,  is  also  cited  by  respondents,  and 
the  general  language  used  by  the  court  in  that  case,  on  page 
494,  is  abundantly  broad  enough  to  support  the  citation,  were 
it  not  that  the  point  in  issue  had  no  analogy  whatever  to  that 
of  the  case  at  bar.  We  conclude,  upon  the  whole,  that  the 
better  reason,  as  well  as  authority,  is  with  the  position  that 
these  married  women's  statutes  generally  agree  on  their 
material  points,  and  that  it  was  not  intended  thereby  that  a 
husband  and  wife  could  become  partners. 

But  in  our  statutes  there  are  one  or  two  provisions  which 
we  think  make  this  position  clearer  than  it  is  perhaps  in  any 
of  the  others.  Section  2397  substantially  makes  each  of  them, 
as  to  all  transactions  between  them,  a  trustee  for  the  other. 
The  burden  of  proof,  as  between  them,  is  upon  the  party  as- 
serting the  good  faith.  Persons  who  are  free  to  contract  with 
each  other  are  not  subject  to  such  a  rule.  They  stand  at  arm's- 
length,  and  unless  there  is  actual  fraud,  the  law  gives  no  re- 
lief. Again,  it  would  seem  that  if  husband  and  wife  are  at 
liberty  to  contract  with  each  other  with  perfect  freedom,  as 
strangers,  the  provisions  of  section  2416  would  have  been  left 
out.  By  that  section,  husband  and  wife,  when  they  attempt  to 
make  any  agreement  as  to  the  status  or  disposition  of  the  com- 
munity property,  must  do  so  by  the  execution  of  an  instrument 
in  writing,  and  under  seal,  which  must  be  acknowledged  and 
certified,  as  a  deed  to  real  estate.  Why  so  much  solemnity 
with  regard  to  her  interest  in  community  property,  and  such 
looseness  and  absolute  want  of  protection  with  regard  to  her 
separate  property,  which,  it  is  conceded  by  all,  it  was  the  first 
purpose  of  this  act  to  secure  to  her? 

The  case  at  bar  is  perhaps  as  strong  an  example  as  ex- 
perience could  produce  of  the  evil  effects  of  such  a  construc- 
tion of  this  statute  as  is  contended  for  by  respondents.  The 
wife  held  certain  real  estate  which  she  claims  is  her  separate 
property, — it  is  all  she  has.  The  husband  engaged  in  a  mer- 
cantile business  in  a  building  built  by  her  upon  her  land, 
and  painted  over  the  door  a  sign,  "  J.  P.  Hayden  &  Co."     He 
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went  to  Seattle  to  buy  goods  for  his  stock,  and  his  wife 
went  with  him.  In  a  certain  store  where  he  was  about  to 
make  some  purchases  he  was  asked  who  constituted  the  firm. 
His  answer  was:  "  My  wife  is  the  only  partner  I  have."  She 
sat  within  a  few  feet  of  where  this  was  said,  and  the  witness 
who  testified  to  the  statement  of  Mr.  Hayden  thought  she 
might  have  heard  what  he  said.  Again,  a  traveling  agent  for 
a  firm  ia  San  Francisco,  who  sought  to  sell  Hayden  goods, 
when  in  the  store  at  Fairhaven,  asked  a  question  similar  to 
the  one  asked  in  Seattle,  and  received  a  similar  answer;  and 
on  this  occasion  Mrs.  Hayden  was  sitting  at  a  desk,  in  the 
view  of  the  two  men,  and  again  the  testimony  was  that  she 
might  have  heard  what  her  husband  said.  The  jury  found 
as  a  special  verdict  that  these  were  the  only  two  men  to  whom 
any  such  statement  was  made,  although  others  were  testified 
to.  Yet  upon  this  testimony,  and  some  other  of  as  slight 
moment,  and  because,  as  it  is  said,  the  wife  remained  silent 
and  did  not  deny  what  her  husband  said  in  her  hearing,  she 
was  held  to  be  a  general  partner  by  "  holding  out,"  and  a 
judgment  was  rendered  against  her  not  only  for  the  claims  of 
the  two  firms  to  whose  representatives  her  husband  had  said 
that  she  was  his  partner,  but  also  for  the  claims  of  eighteen 
or  twenty  other  firms,  none  of  whom,  with  the  exception  of 
one  or  two,  pretended  to  have  heard  that  she  was  in  any  wise 
interested  in  the  business,  or  that  she  existed  as  the  wife  of 
J.  P.  Hayden. 

It  is  clear  that  to  sustain  such  a  judgment  would  be  to  ren- 
der tne  estate  of  every  married  woman  wholly  unsafe,  and  all 
but  destroy  the  most  beneficial  purpose  designed  to  be  sub- 
served by  the  statute  as  we  understand  it. 

Judgment  reversed,  and  cause  dismissed. 

ScoTT,  J.  (concurring).  I  concur  in  holding  that  a  husband 
and  wife  cannot  enter  into  a  partnership  with  each  other  to 
carry  on  a  business.  This  is  tha  law  in  most  of  the  states, 
and  all  arguments  advanced  in  favor  of  such  a  holding  else- 
where, in  so  far  as  their  laws  relating  to  the  removal  of  the 
disabilities  of  married  women  are  like  our  own,  derive  much 
greater  force  in  a  state  where  community  property  laws  pre- 
vail, as  here.  Our  statutes  recognize  but  two  kinds  of  prop- 
erty which  can  be  held  or  owned  by  married  persons, —  sepa- 
rate property  and  community  property.  The  statutes  point  out 
how  this  property  may  be  acquired,  and  define  what  it  is,  ac- 
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cording  to  the  manner  and  time  in  which  it  is  acquired.  The 
property  and  pecuniary  rights  of  every  married  woman  at  the 
time  of  her  marriage,  or  afterwards  acquired  by  gift,  devise,  or 
inheritance,  with  the  rents,  issues,  and  profits  thereof,  is  her 
separate  property,  and  the  same  is  true  with  regard  to  like 
property  owned  by  the  husband.  Section  1399  of  the  Gen- 
eral Statutes  (former  section  2409)  provides  that  all  property 
not  acquired  as  prescribed  in  any  one  of  the  ways  mentioned, 
which  is  acquired  after  marriage  by  either  husband  or  wife, 
or  both,  is  community  property.  It  has  been  held  that  their 
interests  in  this  community  property  are  indissoluble,  during 
the  existence  of  the  community,  to  the  extent  that  the  inter- 
ests of  either  therein  cannot  be  reached  separately  by  any  third 
party.  The  interest  of  each  in  the  property  is  equal,  and  it 
would  not  be  contended  that  by  any  mutual  arrangement  be- 
tween themselves  they  could  provide  that  either  should  have 
a  lesser  interest  than  the  other  in  said  property  without  de- 
stroying its  community  character. 

Section  1401  of  the  General  Statutes  provides  that  "noth- 
ing contained  in  any  of  the  provisions  of  this  chapter,  or  in 
any  law  of  this  state,  shall  prevent  the  husband  and  wife  from 
jointly  entering  into  any  agreement  concerning  the  status  or 
disposition  of  the  whole  or  any  portion  of  the  community  prop- 
erty then  owned  by  them  or  afterwards  to  be  acquired,  to  take 
effect  upon  the  death  of  either."  This  seems  to  me  to  clearly 
preclude  the  idea  of  their  entering  into  any  such  agreement 
affecting  their  property  interests,  to  take  effect  prior  to  the 
dissolution  of  the  community,  except  as  expressly  provided 
otherwise.  Section  1443  of  the  General  Statutes  authorizes 
the  direct  conveyance,  by  one  to  the  other,  of  his  or  her  inter- 
est in  all  or  any  portion  of  their  community  real  property, 
which  thereby  becomes  the  separate  property  of  the  grantee, 
but  it  is  apparent  that  such  a  deed,  to  be  efll'ectual,  must  con- 
vey the  entire  interest  of  the  grantor  in  the  property,  desig- 
nated in  the  deed,  from  the  one  spouse  to  the  other.  No 
lesser  or  partial  interest  of  the  grantor  could  be  conveyed  in 
any  event,  because  this  would  have  the  effect  of  destroying  its 
community  character,  and  leave  it  neither  separate  or  com- 
munity, which  would  effect  a  result  the  law  does  not  contem- 
plate. If  a  husband  and  wife  C9n  become  partners  in  business, 
they  can  form  the  same  kind  of  a  partnership  that  other  per- 
sons can,  and  enter  into  an  agreement  whereby  one  could  take 
a  small  interest  in  the  business  and  the  profits  thereof,  and 
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the  other  the  larger  one.  The  property  acquired  through  the 
pursuance  of  this  business  would  not  come  under  either  head 
of  the  two  classes  recognized;  it  could  not  be  held  to  be  sepa- 
rate property,  for  it  would  not  be  acquired  in  any  one  of  the 
ways  specified,  and  it  could  not  be  community  property,  be- 
cause, as  said,  in  community  property  their  interests  must  be 
equal,  while,  according  to  the  partnership  contract,  their  inter- 
ests might  be  very  unequal.  This  would  create  a  third  species 
of  property  owned  by  husband  and  wife  which  the  law  does 
not  recognize.  It  seems  to  me  to  be  clearly  the  intention  of 
the  law  that  only  the  two  species  of  property  can  belong  to 
the  community  or  to  either  of  its  members;  that  the  law  is  a 
limitation  in  this  respect,  and  will  not  permit  the  holding  or 
ownership  of  any  other  kind  of  property  than  that  which  is 
designated  as  separate  and  that  which  is  designated  as  com- 
munity, and  the  distinguishing  features  of  its  acquisition 
have  been  clearly  pointed  out,  and  define  its  character;  espe- 
cially, for  these  reasons,  I  think  that  in  this  state,  where 
community  property  laws  obtain,  that  it  would  be  contrary 
to  the  whole  law  on  this  subject  to  permit  the  husband  and 
wife  to  enter  into  any  contract  or  agreement  whereby  they 
might  acquire  property  of  a  character  other  or  different  from 
that  specified,  which  the  law  expressly  permits  them  to  hold 
and  enjoy.  It  is  true,  we  have  some  statutes  which,  construed 
without  reference  to  others,  would  seem  to  allow  the  wife  to 
enter  into  any  contract,  and  which  remove  all  restrictions  in 
this  respect.  I  think  our  statute  law  upon  this  subject  goes 
to  a  greater  extent  than  that  of  the  states  from  which  the 
cases  have  been  cited. 

Section  140S  of  the  General  Statutes  (section  2396  of  the 
Code  of  1881)  provides  that  every  murried  person  shall  here- 
after have  the  same  right  and  liberty  to  acquire,  hold,  enjoy, 
and  dispose  of  every  species  of  property,  and  to  sue  and  be 
sued,  as  if  he  or  she  were  unmarried;  and  section  1410  (sec- 
tion 2406  of  the  Code  of  1881)  provides  that  contracts  may  be 
made  by  a  wife,  and  liabilities  incurred,  and  the  same  may 
be  enforced  by  or  against  her,  to  the  same  extent  and  in  the 
same  manner  as  if  she  were  unmarried,  yet  when  considered 
in  connection  with  our  other  laws  relating  to  the  property 
rights  of  married  persons,  it  is  apparent  that  they  are  consid- 
erably restricted  thereby,  and  it  would  be  wholly  incompati- 
ble and  inconsistent  with  such  other  provisions  to  hold  that  a 
husband  and  wife  could  enter  into  any  joint  arrangement  or 
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agreement  between  themselves  creating  a  different  kind  of 
ownership  in  property  from  the  ones  specified,  to  take  effect 
before  the  death  of  either,  and  it  would  be  strongly  against 
public  policy  to  allow  them  so  to  do,  and  thus  likely  give  rise 
to  interminable  and  unfathomable  complications. 

Our  laws  cannot,  in  accordance  with  recognized  rules  of 
construction,  be  held  to  autliorize  the  husband  and  wife  to 
enter  into  a  partnership  with  each  other  for  the  purpose  of 
trade  or  business,  although  it  may  be  possible  they  might  form 
some  particular  kind  of  an  agreement  for  such  a  purpose  which 
might  not  conflict  with  their  rights  of  property  as  defined  by 
the  statutes.  This  is  very  doubtful,  however;  and  when  con- 
sidered in  all  its  bearings  with  the  rights,  duties,  and  liabil- 
ities of  partners  to  each  other  and  to  creditors,  it  is  evident 
that  it  is  not  the  intent  of  the  law  to  confer  any  such  authority 
upon  them.  The  effect  that  such  an  arrangement  might  have, 
or  must  necessarily  have,  upon  their  property  rights  as  classi- 
fied, is  the  strongest  argument  that  can  be  advanced  against 
the  position  of  the  respondents,  as  it  would  destroy  the  dis- 
tinction between  tlie  classes  of  property  they  may  own  as  de- 
clared by  the  statutes. 

Section  1444  of  the  General  Statutes  provides  that  a  husband 
or  wife  may  appoint  the  other  attorney  in  fact  with  full  power 
to  sell,  convey,  and  encumber  his  or  her  separate  estate,  both 
real  and  personal;  and  section  1446  njakes  similar  provision 
with  regard  to  their  community  property;  and  with  section 
1443,  further  assisted  by  the  broad  scope  of  sections  1408  and 
1410,  practically  subjects  the  wife  to  the  influence  of  the  hus- 
band as  to  the  disposition  and  control  of  her  property,  separate 
or  community,  it  seems  to  me,  as  fully  as  any  partnership 
agreement  between  them  could  possibly  effect,  and  I  should 
be  forced  to  the  conclusion  that  they  might  become  partners 
in  trade  with  each  other,  were  it  not  for  the  statutes  prescrib- 
ing and  defining  the  kinds  of  property  a  husband  and  wife 
may  own  and  acquire.  It  is  a  matter  (rf  experience  that  their 
property  rights  and  relations  become  complicated,  at  bestr 
under  the  practical  workings  of  the  law  as  expressed  and 
interpreted;  and  as  a  matter  of  public  policy  it  would  be  very 
undesirable  to  still  further  allow  them  to  become  involved 
in  mercantile  partnership  relations,  with  all  its  possible  re- 
sulting consequences,  conflicts,  and  complications. 

DoNBAR,  J.,  delivered  a  dissenting  opinion,  of  which  the  following  is  & 
■yuo^ia:  The  deciaiou  in  this  case  is  au  instance  of  the  judicial  repeal  of  a 
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statute.  It  is  a  well-nnderstooil  and  universally  recognized  fundamental 
principle  of  our  government  that  the  legislative  and  judicial  departments  of 
the  government  must  be  kept  distinct  and  separate.  The  first  warning  note 
sounded  by  all  writers  ou  statutory  interpretation  is,  that  when  the  lan- 
guage of  a  statute  is  plain  and  unambiguous,  the  duty  of  interpretation  by 
the  court  does  not  arise.  There  is  nothing  aml)iguou3  or  doubtful  in  the 
language  or  provisions  of  section  2396  of  chapter  183  of  the  Code  of  1881. 
Tiiere  is  therefore  no  room  for  construction,  and  the  only  duty  of  the  court 
ia  to  declare  it  the  law,  and  decree  its  enforcement.  The  real  iutejition  of 
the  law-makers  must  be  gatliered  from  what  they  say;  and  where  the  lan- 
guage is  not  technical,  it  must  be  given  its  ordinary  ami  popular  meaning. 
In  this  statute  there  are  no  provisos,  and  no  exceptions  expressed.  What 
right,  then,  has  the  court  to  step  in,  and,  under  the  guise  of  construction,  in- 
ject a  limitation  which  the  legislature  did  not  provide  for,  and  which,  in 
effect,  renders  nugatory  the  law  passed  by  that  body  ?  It  is  an  easy,  but  a 
dangerous,  thing  for  courts  to  wander  off  in  hazy  theories  and  speculations 
concerning  what  the  legislature  meant,  and  to  base  their  conclusions  on  the 
policy  or  impolicy  of  the  law.  This  should  only  be  done  when  the  patent  am- 
biguity of  the  law  compels  it:  Eiidlich  on  Interpretation  of  Statutes,  sec,  4. 
Yet  the  majority,  by  an  argument  based  on  the  supposed  hardships  which 
•would  be  imposed  upon  married  women,  have  come  to  the  conclusion  that  the 
legislature  did  not  moan  what  it  plainly  said.  If  the  language  of  section 
2396  could  possibly  be  tortured  into  anything  doubtful,  section  2406  plainly 
shows  that  the  legislative  intent  was  to  remove  all  civil  disabilities  so  far  aa 
property  rights  are  concerned.  The  legislature  evidently  understood  the 
full  scope  of  the  law  it  was  enacting,  and  of  its  far-reaching  effects,  and 
■where,  in  its  opinion,  the  limitation  was  necessary,  it  provided  for  it,  as  in 
the  proviso  that  "nothing  in  this  chapter  shall  be  consfrued  to  confer  upon 
the  wife  any  right  to  vote  or  hold  office,  except  as  otherwise  provided  by 
law."  Had  it  intended  the  law  to  operate  as  claimed  by  the  majority,  it 
would  evidently  have  incorporated  a  proviso  in  section  2406  substantially 
as  follows:  "Provided,  no  married  woman  shall  enter  into  a  contract  of 
partnership  with  her  husband."  But  it  is  left  for  the  court  to  enact  thia 
proviso  by  judicial  construction. 

The  majority  recite  at  length  the  provisions  of  the  common  law,  and  draw 
deductions  from  its  analogies,  when,  by  section  2417,  the  legislature  evidently 
attempted  to  emancipate  this  law  from  the  rule  now  insisted  upon  by  the 
court;  and  the  plain  rule  of  construction  provided  by  the  legislature  ia 
waved  asi<le  by  the  majority.  It  is  to  be  presumed  that  the  legislature 
realized  the  fact  that  it  was  enacting  a  statute  in  derogation  of  the  common 
law,  and  that  it  did  not  want  the  law  hampered  by  the  rule  of  construction 
mentioned.  The  language  of  section  2417  is  so  plain  that  there  is  no  room 
for  construction.  If  the  plain  provisions  of  this  law  can  be  argued  out  of 
existence,  all  the  laws  of  the  state  are  at  the  mercy  of  judicial  construction. 
Sections  2397  and  2416  do  not  sustain  the  theory  of  the  majority.  The  very 
best  reasons  exist  for  requiring  transactions  concerning  community  property 
to  be  attended  with  solenmity  and  certainty.  Both  parties  have  an  interest 
in  such  property,  and  delicate  relations  exist  which  do  not  exist  at  all  con- 
cerning the  separate  property  of  either  of  the  spouses.  The  separate  prop- 
erty is  more  independent,  and  the  fact  that  the  law  imposes  these  solemn 
protections  upon  community  property  would  rather  strengthen  the  idea 
that  the  use  of  se]>arate  property  was  entirely  unrestricted.  For  many 
years,  the  law,  in  obedience  to  popular  demand  growing  out  of  feudal  edu- 
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cation,  stood  in  loco  parentis  to  woman;  she  was  regarded  as  not  being 
able  to  transact  business,  and  had  to  act  under  a  trustee  or  guardian. 
Advancing  thought  has  demanded  other  legislation,  and  woman's  inde- 
pendence and  capability  have  been  recognized  by  legislation  in  dififer- 
eat  states.  The  legislature  of  this  state  has  seen  Ht  to  grant  to  a  married 
woman  an  untrammeled  control  of  her  separate  property.  The  law  pre- 
sumes her  capable  of  protecting  her  own  property,  and  it  is  not  now  the  duty 
of  the  court  to  assume  to  stand  in  loco  parentlt,  or  sally  forth  in  quixotio 
zeal  to  relieve  women  from  conjugal  oppressors,  or  from  burdens  real  or 
iiiiagiiiary.  The  majority  argue  that  the  case  at  bar  is  an  instance  of  the 
evil  eflFect  of  the  construction  contended  for  by  the  respondents,  because  the 
wife  was  held  to  be  a  partner  by  "  holding  out,"  when  the  testimony  did  not 
justify  such  a  conclusion.  This  argument  is  without  force,  and  will  apply 
equally  to  nearly  every  law  on  the  statute-books.  Juries  are  continually 
rendering  verdicts  and  courts  entering  judgm  nts  based  on  inadequate  tes- 
timony. It  is  simply  a  question  of  fact,  to  be  tried  as  any  other  such  ques- 
tion is  to  be  tried. 

Power  of  Married  Womei^  to  be  Partners. — At  common  law  a 
married  woman  could  not  become  a  partner  in  business  with  any  one,  be- 
cause she  was  under  a  general  disability  to  contract  or  to  engage  in  trade. 
The  disabilities  of  married  women  to  contract  in  reference  to  their  separate 
property  have  been  removed  by  legislation  to  a  greater  or  less  extent  in  all 
the  states  of  the  Union.  In  a  considerable  number  of  states,  it  is  still  held, 
however,  that  a  married  woman  cannot  become  a  partner  in  business  with 
any  one  so  as  to  subject  her  separate  estate  to  its  obligations:  De  Graum  v. 
Jones,  23  Fla.  83;  Bradstreet  v.  Baer,  41  Md.  19;  Cruzen  v.  McKaig,  57  Md. 
454;  Howard  v.  Steplf.ns,  52  Miss.  239;  Brown  v.  Jewelt,  18  N.  H.  230;  KnoU 
V.  Knott,  6  Or.  142,  150;  Gwi/nn  v.  Gwynn,  27  S.  0.  525;  Hagan  v.  Hoover, 
33  S.  C.  219;  Frank  v.  Anderson,  13  Lea,  695;  Bradford  v.  Johmon,  44  Tex. 
881;  Wallace  v.  Finfm-g,  46  Tex.  35;  Brown  v.  Chancellor,  61  Tex.  437;  Green 
V.  Ferguson,  62  Tex.  525;  Miller  v.  Marx,  65  Tex.  131;  Purdom  v.  Boyd,  82 
Tex.  130;  Carey  v.  Burr  us,  20  VV.  Va.  571;  43  Am.  Rep.  790.  In  delivering 
the  opinion  of  the  court  in  the  case  last  cited,  Green,  J.,  said:  '*  As  every 
contract  of  a  married  woman  made  while  living  with  her  husband  is  abso- 
lutely null  and  void  in  a  court  of  law,  it  must  follow  that  while  living  with 
her  husband  she  cannot  form  a  valid  partnership  with  a  third  person  which 
a  court  of  law  would  recognize.  And  though  she  went  through  the  form  of 
entering  into  such  a  partnersliip  while  living  with  her  husband,  she  could 
not  be  sued  for  a  debt  of  the  partnership  in  a  court  of  law;  for  in  the  view 
of  a  court  of  law,  she  would  not  be  a  member  of  the  partnership,  and  never 
was  such  member."  But  in  Newman  v.  Morrii,  52  Miss.  402,  it  was  held 
that,  under  section  1780  of  the  Mississippi  code,  which  provides  that  "when, 
a  married  woman  engages  in  trade  or  business  as  a  feme  sole,  she  shall  be 
bound  by  her  contracts,  made  in  the  course  of  such  trade  or  business,  in  the 
same  manner  as  if  she  was  unmarried,"  a  married  woman  may  enter  into  t^ 
mercantile  partnership,  and  when  she  does  so,  she  will  be  bound  for  firm 
debts,  whether  contracted  by  herself  or  by  her  copartner.  In  delivering  the 
opinion  of  the  court  in  that  case,  Chalmers,  J.,  said:  "The  implied  author- 
ization of  the  statute  for  a  married  woman  to  trade  as  a /erne  sole  gives  her 
the  power  to  enter  into  a  partnership  as  a  feme  sole  can.  Having  entered 
into  it,  all  future  contracts  made  by  her  partner  about  the  partnership  busi- 
ness become  her  contracts  as  fully  as  if  made  by  her  in  person."  See  also* 
AbboU  V.  Jackson,  43  Ark.  212. 
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Partnership  between  Married  Woman  and  Third  Person  Other 
THAN  HER  HusBAND.  —  Where  the  statutes  of  a  state  give  to  a  married 
womau  the  power  to  contract  as  to  her  separate  property,  and  to  carry  on 
business,  she  may  enter  into  partnership  with  third  persons,  other  than 
her  husband.  And  it  is  no  objection  to  her  doing  this  that  she  thereby  be- 
comes liable  for  the  acts  of  others.  But  her  separate  property  is  still  hers, 
and  does  not  become  liable  for  her  husband's  debts:  1  Bates  on  Partner* 
ship,  sec.  136;  2  Bishop  on  Married  Women,  sec.  436;  Abbott  v.  Jackson, 
43  Ark.  212;  Uonant  v.  National  State  Bank  of  Terre  Haute,  121  lud.  323; 
Piumer  v.  Lord,  5  Allen,  460;  Neivman  v.  Morris,  52  Miss.  402.  In  Abbott  v. 
Jackson,  43  Ark.  212,  it  was  held  that  under  the  Arkansas  statute  a  married 
woman  may  form  a  partnership  as  a  sole  trader,  with  a  third  person  other 
than  her  husband,  and  that  she  will,  as  to  her  separate  property,  be  bound 
by  all  the  contracts  of  the  firm  as  efifectually  and  to  the  same  extent  as  if  she 
were  a  man. 

Partnership  between  Married  Woman  and  her  Husband.  —  Accord* 
ing  to  the  great  weight  of  authority,  a  married  woman  is  held,  even  under 
the  broadest  statutes,  to  have  no  power  to  enter  into  a  contract  of  partner- 
ship with  her  husband,  or  to  become  a  member  of  a  firm  of  which  he  ia 
also  a  member:  1  Bates  on  Partnership,  sec.  139;  2  Bishop  on  Married 
Womon,  sec.  435;  Gilkerson-Sloss  Commission  Co.  v.  Salimjer,  Sup.  Ct. 
Ark.,  June,  1892;  Montgomery  v.  Sprankle,  31  Ind.  113;  Haas  v.  Sharo,  91 
Ind.  384;  46  Am.  Rep.  607;  Lord  v.  Parker,  3  Allen,  127;  Phimer  v.  Lord, 
7  Allen,  481;  Boioker  v.  Bradford,  140  Mass.  521;  Artman  v.  Fenjuson,  73 
Mich.  146;  16  Am.  St.  Rep.  572;  Swasey  v.  Ayitram,  24  Ohio  St.  87;  Payne 
V.  Thompson,  44  Ohio  St.  192.  In  delivering  the  opinion  of  the  court  ia 
Lord  V.  Parker,  3  Allen,  129,  Hoar,  J.,  said:  "The  power  to  form  a  copart- 
nership includes  the  power  to  create  a  community  of  property,  with  a  joint 
power  of  disposal,  and  a  mutual  liability  for  the  contracts  and  acts  of  all  the 
partners.  To  enter  into  a  partnership  in  business  with  her  husl)and  would 
subject  her  property  to  his  control  in  a  manner  hardly  consistent  with  the 
separation  which  it  is  the  purpo'?e  of  the  statute  to  secure,  aud  might  sub- 
ject her  to  an  indefinite  liability  for  his  engagements.  The  property  in- 
vested in  such  an  enterprise  would  cease  to  be  her  '  sole  and  separate  * 
property.  The  power  to  arrange  the  terms  of  such  a  contract  would  open  a 
wide  door  to  fraud  in  relation  to  the  property  of  the  husband."  And  Long, 
J.,  in  delivering  the  opinion  of  the  court  in  Artman  v,  Fenjuson,  73  Mich. 
146,  16  Am.  St.  Rep.  572,  said:  "  It  has  been  held  by  a  great  preponder- 
ance of  authorities,  even  under  the  broadest  statutes,  that  a  married  woman 
has  no  capacity  to  contract  a  partnership  with  her  husband,  or  in  otiier 
words,  to  become  a  member  of  a  firm  in  which  her  husband  is  a  partner, 
even  in  those  states  in  which  she  may  embark  in  another  partnership;  and 
though  she  holds  herself  out  as  such  partner,  and  her  means  give  credit  to 
the  firm,  she  is  held  not  liable  for  the  debts,  as  she  cannot,  by  acts  or  declara- 
tions, remove  her  own  disabilities." 

In  two  states.  New  York  and  Alabama,  it  has  recently  been  held  that  un- 
der their  statutes  a  married  woman  may  form  a  partnership  with  her  hus- 
band as  with  any  other  person,  and  that  when  a  husband  and  wife  assume 
to  carry  on  a  business  as  copartners,  and  contract  debts  in  the  course  of  it, 
the  wife  cannot  escape  liabilitj'  therefor  on  the  ground  of  her  coverture: 
Suau  V.  Cafe,  122  N.  Y.  308;  Schlaphack  v.  Long,  90  Ala.  525.  In  the  case 
of  Noel  V.  Kinney,  106  N.  Y.  74,  60  Am.  Rep.  423,  it  was  held  that  where  a 
wife  authorizes  her  husband  to  contract  concerning  and  for  the  beaelit  of  lier 
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separate  estate,  and  in  so  doing  to  use  the  name  of  a  firm  ostensibly  com* 
posed  of  her  husband  and  herself,  she  is  liable  upon  an  obligation  executed 
by  him  in  that  form  for  that  purpose.  And  in  Le  Grand  v.  Eufaula  No- 
tional  Bank,  81  Ala.  123,  60  Am.  Rep.  140,  it  was  held  that  when  a  mar* 
ried  woman  carries  on  business  under  the  assumed  name  of  a  partnership, 
■he  may  be  sued  in  the  partnership  name,  and  cannot  plead  her  coverture  in 
defense  of  the  action,  as  against  creditors  who  have  dealt  with  her  on  tha 
faith  of  it.  Three  of  the  seven  judges  of  the  court  of  appeals  dissented  from 
the  decision  in  Suau  v.  Caffe,  122  N.  Y.  308,  and  tha  doctrine  of  that  case 
has  been  criticised:  See  32  Cent.  L.  J.  126. 

Marriage  Dissolves  Partnership.  —  The  partnership  relations  between 
*  man  and  a  woman  are  dissolved  by  their  marriage,  and  his  continued  pos- 
session of  property  owned  by  her,  but  used  by  the  firm,  is  by  virtue  of  a 
license  merely,  which  ceases  with  her  death:  2  Bates  on  Partnership,  seo. 
688;  BasaeU  v.  S/iepardson,  52  Mich.  3;  Brown  v.  Chancellor,  61  Tex.  437. 
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jCTkoltgence  in  Blasting  —  When  Question  for  Jury.  —  Where  a  blast 
is  discharged  at  a  place  where  it  is  not  unlawful  to  discharge  it,  the 
fact  that  a  man  was  killed  by  a  rock  thrown  by  the  blast,  at  a  dis* 
tance  of  from  940  feet  to  1,200  feet,  in  a  horizontal  direction,  presents 
only  a  prima  facie  case  of  negligence,  which  may  be  rebutted  by  showing 
due  care  on  the  part  of  those  who  discharged  the  blast,  and  the  question 
of  their  negligence  should  not  be  taken  from  the  jury. 

Damages  in  Action  for  Death  by  Wrongful  Acrr  of  Defendant.  —  In 
an  action  for  the  death  of  a  person,  caused  by  the  wrongful  act  of  the 
defendant,  the  basis  of  recovery  is  the  proof  of  pecuniary  damage,  and 
not  the  proof  of  the  dearth,  caused  by  the  wrongful  or  negligent  act  of 
the  defendant. 

ViBW  of  Premises  by  Jury  —  Allowing  or  Refusing,  in  Discretion  of 
Court.  —  In  an  action  to  recover  damages  resulting  from  the  alleged 
negligence  of  the  defendant,  it  is  a  matter  within  the  discretion  of  the 
court  to  grant  or  refuse  a  view  by  the  jury  of  the  premises  where  the 
injury  occurred. 

Charging  Jury  upon  Matters  of  Fact,  What  is  not. — An  instruction 
to  tlft  jury  that  they  may  consider  the  relations  of  the  parties  and  wit- 
nesses, and  their  interest,  temper,  bias,  demeanor,  intelligence,  and 
credibility  in  testifying,  is  not  a  violation  of  the  constitutional  provision 
prohibiting  judges  from  charging  juries  with  respect  to  matters  of  fact, 
or  commenting  thereon. 

Action  by  Theresa  Klepsch,  administratrix,  against  the 
defendants,  partners  under  the  firm  name  of  Donald,  Smith, 
and  Howell,  to  recover  damages  in  the  sum  of  five  thousand 
dollars  for  the  death  of  her  husband,  George  Klepsch,  alleged 
to  have  been  caused  by  the  negligent  discharge  of  a  blast  by 
the  defendants.     The  jury  rendered  a  verdict  for  the  plaintiflf 
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for  five  thousand  dollars,  and  from  the  judgment  enf  ed 
thereon  the  defendants  appealed.  Other  facts  appear  from 
the  opinion. 

Thomas  C.  Griffitts,  for  the  appellants. 

Arthur  and  Reagan,  John  B.  Hess,  and  W.  E.  King,  for  the 
respondent. 

Stiles,  J,  The  respondent,  plaintiff  below,  was  the  wife  of 
the  deceased,  George  Klepsch,  who  died  from  wounds  inflicted 
by  the  fall  of  a  rock  thrown  through  the  roof  of  his  house  by 
a  blast  alleged  to  have  been  fired  by  the  appellants,  within  the 
cit}'  of  Spokane  Falls. 

The  material  portions  of  the  complaint  were  as  follows:  "  5. 
That  the  defendants,  by  their  negligence,  imprudence,  careless- 
ness, and  wrong  conduct,  and  the  carelessness  and  negligence 
of  their  agents  and  servants,  so  carelessly  and  negligently  used 
and  managed  the  giant  powder  and  other  material  used  for 
exploding,  and  so  negligently  and  carelessly  managed  and 
conducted  said  blasting  that  said  George  Klepsch,  deceased, 
with  great  force  and  violence,  was  struck  and  hit  by  a  flying 
rock  discharged  from  said  blast  caused  by  defendants,  whilst 
he,  the  said  deceased,  was  entirely  ignorant  of  any  danger, 
whereby  the  said  deceased  was  then  and  there  greatly  injured, 
bruised,  hurt,  and  wounded;  that  by  reason  of  said  injuries 
which  ensued  in  consequence  of  the  negligence  and  careless- 
ness of  the  defendants  as  aforesaid,  the  said  George  Klepsch 
died;  and  that  said  injury  was  caused  without  any  fault  or  neg- 
ligence on  the  part  of  said  deceased,  George  Klepsch;  6.  That 
the  plaintiff'was  wholly  dependent  upon  the  deceased,  George 
Klepsch,  for  subsistence  and  support,  and  by  reason  of  his 
death  is  left  utterly  helpless  and  in  destitute  circumstances; 
7.  That  by  reason  of  the  premises,  the  plaintiff,  as  such  ad 
ministratrix,  has  sustained  damages  in  the  sum  of  five  thou- 
sand dollars." 

The  appellants  denied  that  the  rock  came  from  their  works, 
and  sought  to  show  that  it  was  thrown  from  the  works  of  other 
persons  who  were  blasting  in  the  same  neighborhood.  Ap- 
pellants strongly  urge  this  court  to  hold  that  the  great  pre- 
ponderance of  the  evidence  was  in  their  favor  on  this  point, 
and  to  remand  the  cause  for  a  new  trial  on  that  ground;  but 
we  do  not  view  it  as  a  proper  case  for  interference  with  the 
verdict  of  the  jury,  who  alone  were  qualified  to  determine  the 
weight  of  the  conflicting  testimony. 
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Numerous  errors  of  the  court  are  assigned,  the  mass  of  which, 
however,  are  included  within  two  propositions,  viz.:  1.  Did 
the  court  err  in  withdrawing  the  question  of  negligence  from 
the  jury?  2.  Was  there  any  evidence  in  the  case  upon  which 
a  verdict  could  he  sustained? 

1.  It  will  be  observed  that  the  allegations  of  the  complaint 
made  the  negligence,  imprudence,  and  careless  management 
of  the  giant  powder  of  the  appellants  the  gist  of  the  ac- 
tion, but  the  only  evidence  going  to  sustain  those  allegations 
was  that  the  rock,  if  it  came  from  appellants'  works,  was 
thrown  horizontally  between  nine  hundred  and  forty  and 
twelve  hundred  feet.  Under  these  circumstances  the  court 
took  from  the  jury  the  entire  question  of  negligence  by  the 
following  charge:  "  Under  the  evidence  in  this  case,  the  only 
question  for  the  jury  to  determine,  in  order  that  they  should 
find  for  the  plaintiff,  is  this:  Was  the  death  of  George  Klepsch 
caused  by  the  act  of  the  defendants  or  the  act  of  their  servants 
or  employees?  There  is  nothing  for  the  jury  to  find  in  this  case 
upon  the  question  of  negligence.  If  the  rock  which  wounded 
the  6vr  ased  came  from  a  blast  discharged  by  the  defendants 
or  their  servants,  and  that  wound  was  the  cause  of  his  death, 
then  your  finding  should  be  for  the  plaintiff," 

Appellants  complain  of  this  charge,  and  we  think  with  just 
cause.  Respondent  cites  as  a  precedent  for  this  charge, 
Munro  v.  Pacific  Coast  Dredging  etc.  Co.,  84  Cal.  515,  18  Am. 
St.  Rep.  248,  the  facts  of  which  perhaps  bore  out  the  language 
used  as  it  was  stated  in  the  opinion,  that  "the  uncontra- 
dicted testimony  showed  a  clear  case  of  explosion  in  the  city, 
where  many  persons  were  living,  and  where  such  an  explosion 
could  not  take  place  without  strong  probability  of  its  injuring 
8ome  one." 

The  circumstances  of  that  case  seem  to  have  been  such  that 
the  act  of  blasting  with  dynamite  or  other  high  explosive  at 
that  place  was  regarded  by  the  court  as  per  se  a  nuisance,  and 
therefore  unlawful.  So  in  this  case,  if  there  had  been  facts 
before  the  jury  such  as  to  warrant  the  court  to  instruct  as  to 
nuisances,  and  that  an  unlawful  use  of  explosives  might  be 
found,  then  the  conclusive  presumption  would  have  arisen 
against  the  appellants,  if  they  cast  the  rock.  But  neither  the 
complaint  nor  the  evidence  claim  or  pretend  to  show  tliat  it  was 
unreasonable  for  the  appellants  to  use  the  blasting  powder  in 
the  place  they  used  it,  and  for  the  accomplishment  of  the  work 
they  were  doing.     Indeed,  from  the  point  whence  respondent's 
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witnesses  say  this  rock  came,  it  was  nearly  or  quite  four  hun- 
dred feet  to  the  line  of  appellants'  own  premises  at  the  point 
nearest  the  house  of  Klepsch.  Negligence  was  therefore 
made  the  basis  of  the  action  in  the  complaint;  negligence  had 
to  be  proven,  and  the  jury  should  have  been  permitted  to 
say  whether  there  was  negligence  or  not.  The  appellants 
conceded  at  the  trial  that  the  mere  fact  that  the  rock  was 
blown  to  so  great  a  distance  and  off  the  appellants'  premises 
might  be  taken  as  prima  facie  evidence  of  negligence  in  the 
management  of  the  blast  which,  if  not  rebutted,  would  be 
suflBcient  to  sustain  a  verdict.  This  concession  was  made 
under  protest,  and  appellants  do  not  now  admit  it  to  be  good 
law.  But  we  think  that  it  should  be  the  law  of  such  cases, 
where  the  agency  used  is  of  a  nature  so  dangerous,  and  where 
every  trace  of  the  material  used  and  the  methods  employed 
are  usually  blown  out  of  sight  and  beyond  all  possibility  of 
proof,  except  by  witnesses  who  will  be  naturally  unwilling,  if 
not  hostile. 

Respondent  has  cited  us  to  the  leading  English  case  of 
Fletcher  v.  Rylands,  L.  R.  3  H.  L.  330,  which  is  reported  in 
full  in  1  Thompson  on  Negligence,  2,  and  strenuously  argues 
for  its  adoption  as  the  rule  of  decision  in  this  case.  Fletcher 
V.  Rylands,  is  not  an  old  case  at  all;  it  was  fully  decided 
in  1868,  and  there  are  many  cases  in  this  country  of  equal 
importance  which  hold  otherwise,  and  are  of  earlier  as  well 
as  later  date.  The  principle  there  announced  was,  that  "the 
person  who,  for  his  own  purposes,  brings  on  his  lands,  and 
collects  and  keeps  there,  anything  likely  to  do  mischief  if  it 
escapes,  must  keep  it  in  at  his  peril,  and  if  he  does  not  do  so, 
is  prima  facie  answerable  for  all  the  datnage  which  is  the 
natural  consequence  of  its  escape;  and  although  harmless  to 
others  so  long  as  it  is  confined  to  his  own  property,  will  be 
obliged  to  make  good  the  damages  which  ensue  if  he  does  not 
succeed  in  so  confining  it."  That  was  an  application  to  the 
storage  of  water  of  the  same  rule  of  liability  to  which  owners 
of  live  animals  are  subjected  upon  their  escape,  which  is  a 
rule  never  adopted  in  this  country  as  applied  to  inanimate 
property.  On  the  contrary,  with  few  exceptions,  in  America^ 
if  one  builds  a  dam  upon  his  own  premises,  and  thereby  ac- 
cumulates water  for  his  own  benefit,  or  if  he  brings  water  upon 
his  premises  into  a  reservoir,  in  case  the  dam  or  reservoir  give 
way,  and  the  land  of  his  neighbor  is  flooded,  he  is  not  liable 
for  damage,  without  proof  of  some  fault  or  negligence  on  his 
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part:  Pixley  v.  Clark,  35  N.  Y.  520;  91  Am.  Dec.  72;  Sheldon 
V.  Sherman,  42  N.  Y.  484;  1  Am.  Rep.  569;  Gould  on  Waters, 
sees.  296-298;  Wood  on  Nuisances,  134.  The  same  principle 
was  the  basis  of  the  decision  in  the  case  of  fire  set  out  by  a 
railroad  locomotive,  in  Columbia  etc.  R.  R.  Co.  v.  Farrington, 
1  Wash.  202. 

But  there  is  also  cited  to  us  a  line  of  blasting  cases,  where 
negligence  was  presumed,  and  the  defendants  were  not  allowed 
to  show  due  care  in  the  manner  of  conducting  the  operations. 
These  are  Hay  v.  Cohoes  Co.,  2  N.  Y.  159;  51  Am.  Dec.  279; 
Tremain  v.  Cohnes  Co.,  2  N.  Y.  163;  51  Am.  Dec.  284;  Wright 
V.  Compton,  53  Ind.  337;  Carman  v.  Steubenville  etc.  R.  R.  Co.y 
4  Ohio  St.  399;  G.,  B.,  &  L.  R'y  Co.  v.  Eagles,  9  Col.  544. 
But  one  of  these  (  Wright  v.  Compton,  53  Ind.  337)  was  for  in- 
juries to  the  person;  all  the  others  were  for  injuries  to  real 
property,  from  casting  rocks  and  earth  thereon.  All  of  the 
subsequent  ones  cite  the  Cohoes  cases  with  approval.  But 
the  New  York  court  of  appeals  has  limited  those  cases,  which 
were  decided  upon  a  literal  construction  of  the  maxim,  Sic 
utere  tuo  ut  alienum  non  Isedas. 

In  Losee  v.  Buchanan,  51  N.  Y.  476,  10  Am.  Rep.  623,  it 
was  said  that  "the  damage  in  the  Cohoes  cases  was  the  ne- 
cessary consequence  of  just  what  the  defendant  was  doing,  " 
—  that  is,  it  was  no  accident  which  is  none  the  less  an  acci- 
dent because  it  comes  from  negligence  which  is  not  willful 
or  malicious.  And  in  Hay  v.  Cohoes  Co.,  2  N.  Y.  159,  51 
Am.  Dec.  279,  even,  the  decision  was  put  upon  the  basis  of 
nuisance,  thus:  "A  man  may  prosecute  such  business  as 
he  chooses  upon  his  premises,  but  he  cannot  erect  a  nuisance, 

to  the  annoyance  of  the  adjoining  proprietor No  one 

questions  that  the  improvement  contemplated  by  the  defend- 
ants upon  their  own  premises  (i.  e.,  a  canal)  was  proper  and 
lawful.  The  means  (blasting  at  that  place)  by  which  it  was 
prosecuted  was  illegal,  notwithstanding." 

Carman  v.  Steubenville  etc.  R.  R.  Co.,  4  Ohio  St.  399,  was  also 
decided  on  the  ground  of  nuisance,  the  court  saying  that  there 
was  no  proof  '*  that  the  injury  was  not  the  unavoidable  conse- 
quence of  blasting  in  that  particular  locality."  In  G.,  B.,  &  L. 
K'y Co.y. Eagles,d Col.  544,  the judgmentwas sustained  because 
the  acts  complained  of  were  the  natural  and  probable  results 
of  blasting  at  the  locality.  Wright  v.  Compton,  53  Ind.  337, 
was  a  personal  damage  case,  the  plaintiff  having  been  injured 
by  rocks  blasted  from  a  quarry  near  a  public  highway.     The 
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dicta  of  the  decision  show  a  misapprehension  of  the  Cohoes 
cases,  though  the  decision  was  right,  because  the  question  of 
liability  was  left  to  hinge  on  whetlier  warning  had  been  given 
of  the  impending  blast  at  a  place  where  to  blast  at  all  was  a 
nuisance.  So  in  St.  Peter  v.  Denison,  58  N.  Y.  416,  17  Am. 
Rep.  258,  where  the  blasting  was  so  close  that  each  time  a 
blast  was  set  off  it  was  the  habit  of  the  blasters  to  give  notice; 
but  there  was  a  failure  to  notify  plaintiff  in  the  particular  in- 
stance, and  he  was  injured  by  the  fall  of  a  quantity  of  frozen 
earth;  this  was  another  case  where  the  natural  and  probable 
consequence  of  the  blasting  at  that  place  was  to  throw  the 
earth  upon  plaintiff's  land,  and  injure  him  personally,  unless 
he  were  warned. 

Losee  v.  Buchanan,  51  N.  Y.  476,  10  Am.  Rep.  623,  contains 
a  thorough  and  exhaustive  review  of  these  and  other  cases, 
as  applied  to  stationary  boiler  explosions,  with  the  conclusion 
that  the  question  of  liability  depended  on  the  finding  of  neg- 
ligence as  a  fact;  and,  as  applicable  to  this  case,  the  rule  is 
laid  down  more  strongly  still  in  Heeg  v.  Licht,  80  N.  Y.  579» 
36  Am.  Rep.  654,  where  one  who  constructed  a  powder  maga- 
zine on  his  premises  was  sued  for  damages  to  real  property, 
accruing  from  an  explosion  of  the  powder  in  store.  The  ma- 
terial facts  of  that  case  are  made  clear  only  by  reference  to 
the  report  in  16  Hun,  257.  The  plaintiff  requested  the  court 
to  charge  "  that  the  powder  magazine  was  dangerous  in  itself 
to  plaintiff  and  his  property,  and  was  a  private  nuisance, 
and  the  defendant  liable  to  the  plaintiff,  whether  it  was  care- 
lessly kept  or  not."  This  the  court  refused,  and  did  charge 
that  the  jury  must  find  for  the  defendant,  unless  they  found 
he  carelessly  and  negligently  kept  the  gunpowder  on  his 
premises.  The  general  term  of  the  supreme  court  affirmed 
this  action;  but  the  court  of  appeals  reversed  on  the  ground 
that  while  the  request  to  charge  was  too  broad,  the  charge 
given  was  too  limited,  and  directed  that  on  the  new  trial  the 
danger  arising  from  the  locality  where  the  powder  was  kept 
should  be  submitted  to  the  jury,  —  that  is,  whether  the  place 
of  storage  was  such  as  to  make  the  keeping  of  powder  there  a 
private  nuisance:  See  Hunter  v,  Farren,  127  Mass.  481;  34 
Am.  Rep.  423;  Wood  on  Nuisances,  sec.  140. 

We  hold,  therefore,  that  in  this  case,  as  the  blasting  is  not 
claimed  to  have  been  unlawful,  the  liability  of  the  appellants 
depended  upon  whether  they  were  negligent  or  not,  to  prove 
which,  under  the  circumstances,  the  fact  of  the  injury  was 
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sufficient  prima  facie  evidence,  but  that  they  should  have 
been  permitted  to  show  due  care  on  their  part,  and  that  the 
question  of  their  negligence  was  for  the  jury. 

2.  The  only  evidence  in  this  case  which  tended  to  support 
the  allegation  of  damage  was  that  deceased  was  the  husband 
of  plaintiflf,  that  they  had  three  children,  who  were  left  de- 
pendent on  plaintiff,  and  that  for  a  period  of  two  weeks  out 
of  seven  in  which  they  had  resided  in  Spokane  Falls  deceased 
had  earned  six  dollars  a  day  as  a  bricklayer. 

This  action  was  probably  brought  with  reference  to  Code  of 
1881,  section  717,  which  we  held  not  to  be  an  existing  statute, 
in  Graetz  v.  McKenzie,  3  Wash.  194;  but  the  allegations  of  the 
complaint  were  as  good  to  maintain  an  action  under  section 
8  as  under  section  717. 

Paragraph  6  of  the  complaint  stated  no  matter  material  to 
the  action,  as  neither  the  right  to  recover  nor  the  amount  of 
recovery  depended  in  the  slightest  upon  the  pecuniary  con- 
dition of  the  plaintiff.  But  it  was  incumbent  upon  plain- 
tiff to  allege  and  prove  her  damages  specially.  She  alleged 
damage  in  five  thousand  dollars,  and  recovered  that  sum 
without  sufficient  evidence  to  sustain  it.  The  ca^e  was 
tried  and  is  argued  here  upon  the  theory  that  the  statute 
which  says  that  the  personal  representative  may  maintain 
an  action  for  damages  against  the  person  causing  the  death 
of  his  decedent,  and  that  in  every  such  action  the  jury 
may  give  such  damages,  pecuniary  and  exemplary,  as  un- 
der all  the  circumstances  of  the  case  may  to  them  seem 
just,  means  that  the  recovery  is  to  be  for  causing  the  death, 
rather  than  for  the  damages  (that  is,  for  what  the  benefici- 
aries have  suffered  the  loss  of),  and  that  upon  proof  of  the 
death  by  the  unlawful  act  or  neglect  of  another,  the  jury  are 
at  liberty  to  award  whatever  sum  they  can  agree  upon, 
without  reference  to  any  proof  of  pecuniary  damage.  To 
support  this  theory,  a  number  of  cases  are  cited  to  us 
from  California,  of  which  the  leading  one  is  Beeson  v.  Green 
Mountain  Gold  Min.  Co.,  67  Cal.  20,  wherein  it  has  been  held 
that  substantially  such  a  construction  of  the  statute  of  that 
state  is  the  correct  one.  A  much  stronger  case  supporting 
that  view  is  Matthews  v.  Warner,  29  Gratt.  570;  26  Am.  Rep. 
896.  The  statutes  there  construed  authorize  the  jury  to  give 
such  damages  as  "under  all  tlie  circumstances  of  the  case 
may  be  just":  Cal.  Co^e  Civ.  Proc,  sec.  377;  or  "such  dam- 
ages as  to  it  may  seem  fair  and  just  ":  Va.  Code,  1873,  c.  145. 
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Our  statute  does  not  have  the  limiting  clauses  of  Lord  Camp- 
bell's act,  which  was  the  parent  of  all  the  legislation  on  this 
Bubject;  but  neither  is  it  as  bare  and  unqualified  as  those 
above  quoted.  In  most  of  the  states  the  language  is,  "such 
damages  as  they  may  deem  fair  and  just,  with  reference  to 
the  pecuniary  injury  resulting  from  such  death."  Our  stat- 
ute contains  the  words  "  pecuniary  or  exemplary,"  and  they 
are  entitled  to  be  considered,  and  have  their  proper  weight. 
Construing  them,  we  do  not  understand  that  in  every  case 
both  pecuniary  and  exemplary  damages  are  to  be  given,  but 
that  in  a  proper  case,  as  where  the  injury  occurs  through  ac- 
cident procured  by  some  neglect,  the  damage  is  limited  to 
pecuniary  loss,  whereas  in  cases  of  injuries  caused  by  moral 
or  legal  wrong,  amounting  to  willfulness,  exemplary  damage 
may  be  added.  This  construction  is  fair,  and  is  the  only  one 
that  will  place  our  law  in  harmony  with  that  of  England, 
and  all  of  the  states  but  four  or  five,  where  recoveries  of  this 
nature  are  limited  to  some  reasonable  basis  of  allegation, 
proof,  and  actual  injury:  Van  Brunt  v.  Cincinnati  etc.  R.  R. 
Co.,  78  Mich.  530;  Hurst  v.  Detroit  City  Railway,  84  Mich- 
539;  Charlebois  v.  Gogebic  etc.  R.  R.  Co.,  91  Mich.  59;  Myn- 
ning  y.  Detroit  etc.  R.  R.  Co.,  59  Mich.  257. 

3.  Under  the  meager  allegations  of  the  complaint,  it  was 
error  to  allow  plaintiff  to  testify  as  to  her  children  when  ob- 
jection was  made.  The  defendant  had  no  opportunity  to 
meet  such  matters. 

4.  The  court  committed  no  reversible  error  in  refusing  a 
view  of  the  premises  where  the  injury  occurred,  though  it 
would  seem,  from  the  testimony,  that  such  a  view  might  have 
been  of  advantage  to  the  jury  in  coming  to  a  proper  conclu- 
sion. It  was  entirely  in  the  discretion  of  the  court  to  grant  or 
refuse  the  request. 

5.  With  competent  evidence  to  sustain  it,  we  think  the 
seventh  instruction  given  by  the  court  would  be  a  proper  one. 
We  do  not  see  in  it  any  suggestion  to  the  jury  that  they  might 
consider  either  the  sufferings  of  the  deceased,  or  the  sorrow  or 
poverty  of  the  respondent  or  her  children,  or  other  sentimental 
loss. 

6.  The  instruction  numbered  9,  informing  the  jury  that 
they  might  consider  the  relations  of  the  parties  and  witnesses 
and  their  interest,  temper,  bias,  demeanor,  intelligence,  and 
credibility  in  testifying,  was  equally  unobnoxious,  and  in  no 
way  violated  section  16  of  article  4  of  the  constitution. 
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Other  alleged  errors  are  immaterial. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial,  before  which  plaintiflF  will  have  leave  to  amend  her 
complaint.  

Nkoligencb.  —  Injury  Causbd  by  Blastino:  See  Benner  ▼.  Atlantic 
Dredging  Co.,  134  N.  Y.  156;  30  Am.  St.  Rep.  649;  Munro  v.  Pacific  Coast 
Dredging  etc.  Co.,  84  Cal.  615;  18  Am.  St.  Rep.  248;  St.  Peter  v.  Denison,  58 
N.  Y.  416;  17  Am.  Rep.  258,  and  uote.  See  also  note  to  Hay  v.  Colioet  Co., 
61  Am.  Dec.  282. 

Neqligencb  Causino  Dbath.  —  DAMAOE3  Recoverable  :  Morgan  r. 
Southern  Pac.  Co.,  95  Cal.  510;  29  Am.  St.  Rep,  143;  Munro  r.  Pacific  Coast 
Dredging  etc  Co.,  84  CaL  515;  18  Am.  St.  Rep.  248;  Illinois  etc  H.  R.  Co.  ▼. 
Slater,  129  111.  91;  16  Am.  St.  Rep.  242,  and  note.  See  monographic  note 
to  Louisville  etc  JR'y  Co.  v.  Ooodykoontz,  12  Am.  St.  Rep.  375.  See  also  not© 
to  Hcst  V.  Westei-n  Onion  TeL  Co.,  7  Am.  St  Rep.  636. 

TsiAifc — Viewing  PRSHiaB-s:  See  an  extended  discassioa  of  this  sabject 
in  a  note  to  Erwin  r.  BiMa,  92  Am.  Dec.  342. 
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Banking  Company. 

[4  Washington,  666.] 
Mbchanic's  Lien  only  Maintainable  for  Material  to  be  Used  in  Par- 
ticular Building.  —  If  materials  are  sold  and  delivered  to  a  contractor 
without  any  knowledge  on  the  part  of  the  seller  that  they  are  to  be  used 
in  the  coDstruction  of  a  particular  building,  no  lieu  can  be  maintained 
against  the  owner  of  such  building. 

Action  to  foreclose  a  mechanic's  lien.  The  opinion  states 
the  case. 

J.  J.  Weisenburger  and  J.  R.  Crites,  for  the  appellants. 

Fairchild  o,nd  Rawson,  for  the  respondents. 

HoYT,  J.  This  action  was  brought  to  foreclose  a  lien  claimed 
by  the  plaintiffs  for  certain  glass  purchased  of  them  by  de- 
fendant R.  C.  Jordan,  and  by  him  used  in  the  constructioa 
of  a  certain  building  of  which  the  other  defendants  were  own- 
ers, or  in  which  they  were  interested.  In  dealing  with  the 
plaintiffs  in  the  purchase  of  said  glass,  the  defendant  Jordan 
acted  in  his  own  name,  and  did  not  in  any  manner  disclose 
the  fact  that  he  had  any  contract  relations  with  the  other  de- 
fendants, or  either  of  them,  or  in  relation  to  the  placing  upon 
their  or  any  particular  premises  any  building  whatever,  and 
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the  glass  was  sold  and  delivered  to  him  by  the  plaintiffs  with- 
out any  knowledge  on  their  part  as  to  the  fact  tliat  he  was 
engaged  in  the  erection  of  any  building  in  which  the  other  de- 
fendants were  interested,  or  any  particular,  definite  building 
at  all.  Under  these  circumstances,  can  they  maintain  a  lien 
against  such  defendants? 

The  language  of  our  statute  is,  that  every  person  who  shall 
furnish  materials  to  be  used  in  the  construction  of  any  build- 
ing shall  have  a  lien  therefor.  Do  the  facts  disclosed  by  this 
record  show  that  this  material  was  furnished  to  be  used  in 
the  construction  of  the  building  owned  by  the  other  defend- 
ants ?  The  proof  on  the  part  of  the  plaintiffs  showed  con- 
clusively that  at  the  time  they  delivered  it  to  the  defendant 
Jordan  it  was  not  delivered  with  any  purpose  or  intention 
on  their  part  that  it  was  to  be  used  in  the  construction  of  this 
particular  building.  It  showed,  however,  that  they  did  not 
sell  it  to  said  Jordan  upon  his  personal  credit,  but  that  they 
so  sold  it,  knowing  that  he  intended  to  use  it  in  the  construc- 
tion of  some  building,  and  intending  to  look  to  whatever 
building  it  might  be  thus  placed  in  for  their  security.  And 
it  is  argued,  on  the  part  of  their  counsel,  that  this  was  a  fur- 
nishing for  use  in  any  building  in  which  said  Jordan  might 
afterwards  place  the  same.  We  are  unable  to  agree  with  this 
contention  on  the  part  of  plaintiffs.  The  contractor  for  the 
erection  of  a  certain  building  is,  by  statute,  made  the  agent  of 
the  owner  for  the  purpose  of  binding,  so  far  as  is  necessary, 
the  building  to  the  erection  of  which  his  contract  relates,  for 
any  and  all  material  which  he  may  purchase  for  use  therein. 
The  agency  thus  established  is  a  purely  statutory  one,  and 
will  not  be  extended  beyond  the  necessities  of  the  case;  an' 
to  hold  that  any  one  dealing  with  the  person  who  has  such 
a  contract,  without  any  knowledge  of  the  contract  relations 
between  such  person  and  the  owner,  can  get  the  benefit  of  the 
statutory  provision  in  his  behalf,  would  be  to  announce  a 
new  doctrine  upon  the  subject  of  agency.  In  the  minds  of 
the  persons  who  furnished  the  goods,  there  was  no  thought,, 
at  the  time  they  so  furnished  them,  that  went  beyond  the  per- 
son with  whom  their  dealings  were  had.  And  they  cannot 
now  be  allowed  to  assert  that  though  they  dealt  with  such 
person  as  a  principal,  they  intended  to  treat  him  as  the  agent 
of  some  person  whom  circumstances  might  thereafter  create 
and  disclose.  Our  statute  requires  the  materials  to  be  fur- 
nished for  a  particular  building,  in  order  that  a  lien  thereoa 
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shall  be  created.  And  if  not  furnished  directly  to  the  owner, 
they  clearly  must  be  furnished  to  the  contractor,  as  such,  ia 
that  particular  case,  and  not  simply  to  a  person  generally, 
without  any  reference  to  the  particular  contract  under  which 
he  ia  erecting  the  building.  Not  only  is  this  construction  de- 
manded by  the  plain  reading  of  our  statute,  but,  as  we  view 
them,  the  authorities  called  to  our  attention  upon  this  subject 
are  absolutely  uniform  in  support  of  this  view.  We  shall  not 
undertake  to  review  any  of  the  authorities  cited  by  the  re- 
epondents  to  sustain  the  view  above  expressed.  Four  cases 
only  were  cited  by  the  appellants  as  tending  to  sustain  the 
contrary  doctrine.  The  case  of  Chateau  v.  Thompson,  2  Ohio 
St.  114,  thus  cited,  seems  to  us  clearly  upon  the  other  side 
of  the  question.  The  whole  language  of  the  court  can,  to  us, 
be  interpreted  in  no  other  way,  and  the  only  possible  sentence 
in  the  whole  opinion  warranting  its  citation  to  sustain  the 
doctrine  of  the  appellants  is  the  following:  "  True,  the  par- 
ticular building  or  craft  may  not  be  in  the  minds  of  the 
parties  when  the  contract  is  made,  and  yet  a  lien  may  arise." 
But  when  this  expression  is  read  in  connection  with  the  con- 
text, it  is  too  clear  for  argument  that  the  court  is  there  talk- 
ing about  materials  furnished  under  a  contract  directly  with 
the  owner,  and  all  that  the  court  intended  by  such  expres- 
sion is,  that  where  one  has  made  a  contract  with  the  owner 
to  furnish  material  to  him  for  the  erection  of  a  building,  and 
a  building  is  erected  under  said  contract,  he  may  maintain 
a  lien  therefor,  even  although  at  the  time  the  contract  was 
entered  into  the  particular  building,  or  the  particular  location 
of  the  building,  which  was  to  be  erected  had  not  been  defi- 
nitely determined. 

The  case  of  Hunter  v.  Blanchard,  18  111.  323,  68  Am.  Dec. 
547,  is  less  in  point,  if  possible,  than  the  one  just  referred  to. 
We  have  given  the  opinion  in  that  case  a  careful  examination, 
and  are  unable  to  find  a  single  expression  therein  which  can 
be  construed  to  sustain  the  doctrine  contended  for  by  appel- 
lants. As  we  read  that  case,  it  not  only  holds  that  the  goods 
must  be  furnished  to  be  used  in  the  construction  of  a  certain 
building,  but  that  before  a  lien  therefor  can  be  maintained, 
they  must  also  be  actually  used  in  such  construction. 

The  case  of  Wilson  v.  Howell,  48  Kan.  150,  holds  that  where 
material  is  purchased  with  the  understanding  of  both  parties 
that  it  will  be  used  for  the  erection  of  a  particular  building  in 
a  certain  town,  a  lien  will  attach  to  the  lot  on  which  the 
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house  is  built,  although  the  precise  location  of  the  lot  was  not 
mentioned  in  the  contract,  and  although  the  vendor  did  not 
know  the  exact  description  of  such  lot  at  the  time  such  con- 
tract was  made.  But  it  is  clear,  from  the  opinion  in  this  case, 
that  the  material  was  furnished  to  be  used  in  the  erection  of 
a  certain  building,  for  a  certain  owner,  and  the  fact  that  the 
particular  location  of  such  building  had  not  been  determined 
upon  at  the  time  such  contract  was  entered  into,  or  said  ma- 
terials furnished,  was  rightly  held  not  to  prevent  the  lien  at- 
taching. But  such  holding,  in  our  opinion,  does  not,  in  the 
most  remote  degree,  apply  to  the  question  presented  by  the 
record  in  this  case. 

Appellants  also  cite  section  1326  of  2  Jones  on  Liens,  but 
the  text  of  said  section  tends  much  more  strongly  to  sustain 
the  contention  of  the  respondents  than  that  of  appellants,  and 
when  interpreted  in  the  light  of  the  citations  thereunder,  and 
in  connection  with  section  1327,  immediately  following,  and 
the  long  list  of  cases  cited  to  sustain  the  text  of  that  section, 
it  is  evident  that  the  learned  author  was  clearly  of  the  opinion 
that,  under  the  circumstances  presented  by  this  case,  a  lien 
could  not  be  maintained. 

These  are  all  the  cases  cited  by  appellants,  and  from  the 
careful  manner  in  which  their  brief  was  prepared,  as  evidenced 
thereby,  we  have  a  right  to  assume  that  no  cases  tending  more 
strongly  to  sustain  their  contention  can  be  found  in  the  books. 
And  if  there  cannot,  it  is  clear  that  the  authorities  overwhelm- 
ingly sustain  the  contrary  doctrine. 

In  the  case  of  Eisenheis  v.  Wakeman,  3  Wash.  534,  we  held 
that  a  lien  could  not  be  maintained  upon  any  particular  build- 
ing by  a  person  who  furnished  brick  for  a  firm  of  contractors 
for  use  by  them  indiscriminately  in  the  construction  of  cer- 
tain buildings,  for  the  erection  of  which  they  had  contracts, 
and  it  seems  to  us  that  the  principle  established  by  the  opin- 
ion in  that  case  is  decisive  of  the  one  at  bar. 

The  lien,  then,  could  not  be  maintained,  and  the  judgment 
of  the  lower  court  in  so  decreeing  must  be  affirmed. 


Mechanic's  Liens  —  Material-men  —  Lien  of,  when  Enforceable. — 
A  material-man  cannot  enforce  a  lien  against  a  building  if  the  materiaU 
were  not  furnished  upon  the  credit  of  the  building,  but  upon  that  of  tha 
contractor:  Odd  Felloivs'  Ball  v.  Ala.^ser,  24  Pa.  St.  507;  64  Am.  Dec.  675, 
and  note;  Duncan  v.  Aaron,  6  Houst.  566;  Alulrine  v.  Wanhinijlon  Lodijp,  ti 
Houst.  350;  Gurney  v.  Walshaw,,  16  R.  I.  698.  A  mechanic's  lien  is  not  cre- 
ated by  the  purchase  of  lumber  on  an  open,  general  account,  without  refer* 
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ence  to  its  being  used  in  any  particular  building:  Hill  v.  Bishop,  25  111.  349; 
79  Am.  iJec.  333,  and  note;  Chapin  v.  Peraae  etc.  Paper  Works,  30  Conn.  461; 
79  Am.  Deo.  263,  and  extended  note,  discussing  the  lien  of  material-men. 
Claims  for  materials  furnished  in  the  construction  of  a  building,  to  become 
liens,  must  be  founded  on  a  contract,  express  or  implied,  with  the  owner  of 
the  estate  sought  to  be  charged:  Tebay  v.  Kirkpati-ick,  146  Pa.  St.  120. 


SlAUSON    V.    SCHWABAOHEB. 

[4  Washington,  783.] 
Merb  Personal  Torts  that  Die  with  the  Party  not  AasioyABiA — 
Mere  personal  torts  that  die  with  the  party,  and  do  not  survive  to  his 
personal  representative,  are  not  capable  of  passing  by  assignment. 
Where,  therefore,  an  insolvent  debtor  makes  an  assignment  for  the 
benefit  of  his  creditors,  his  assignee  cannot  maintain  an  action  against 
an  attaching  creditor  and  the  sherifiF  for  injury  to  the  business  credit 
•nd  reputation  of  his  assignor,  resulting  from  the  alleged  malicious  levy 
of  a  writ  of  attachment  made  prior  to  the  assigmueat. 

Action  for  malicious  attachment.  The  opinion  states  the 
case. 

ff.  B.  Slausorif  J,  W.  Langley,  and  Allen  and  Powell^  for  the 
appellant. 

Preston^  Carr^  and  Preston^  and  W.  R.  Bell,  for  the  respond- 
ents. 

Dunbar,  J.  This  action  was  brought  by  the  appellant  in 
the  court  below  against  respondents,  Schwabacher  Brothers  & 
Co.,  and  J.  H.  McGraw,  as  sheriff  of  King  County,  for  the 
alleged  malicious  levy  of  a  writ  of  attachment  on  the  stock  of 
groceries  of  one  A.  Herramb.  This  suit  was  brought  by  ap- 
pellant as  assignee  of  said  A.  Herramb,  for  her  benefit,  and 
for  the  benefit  of  her  creditors,  said  assignment  having  been 
made  under  the  general  insolvency  laws  approved  March  6> 
1890.  The  complaint  alleged  perishable  goods  destroyed  by 
reason  of  said  attachment,  valued  at  seventy-five  dollars; 
goods  taken  from  store,  valued  at  fifty  dollars.  The  court 
allowed  proof  of  these  items,  and  judgment  was  obtained  for 
the  same.  But  the  plaintifi^  also  alleged  the  payment  of 
clerks  and  of  rent  during  the  time  the  attachment  was  in 
force;  also  loss  of  profits  of  business  and  sale  of  goods  by 
assignee,  attorney's  fee  in  attachment  proceedings,  and  injury 
to  business  credit  and  reputation.  The  court  refused  to  allow 
proof  of  these  losses.     Judgment  was  rendered  in  favor  of 
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plaintiff  for  the  first  two  items,  from  which  said  judgment  he 
appealed,  alleging  error  of  court  in  rejecting  the  proof  offered. 

This  case  raises  the  question,  What  causes  of  action  are 
assignable  under  the  laws  of  this  state?  This  being  a  new 
question  in  this  state,  we  have  examined  with  great  interest 
the  very  able  presentation  of  the  law  and  authorities  pre- 
sented in  the  briefs,  both  of  appellant  and  respondents.  Of 
course,  it  is  conceded  that  at  common  law  the  right  of  action 
for  injuries  to  personal  property  died  with  the  p.irty  entitled, 
and  that  the  cause  of  action  was  not  assignable,  and  that  no 
chose  in  action  of  any  kind  was  assignable.  This  rule  of  the 
common  law  was,  however,  modified  by  3  Edward  III.,  which 
permitted  the  assignment  of  choses  in  action  to  extend  to 
commercial  paper.  The  rigidity  of  the  law  was  for  a  while 
avoided,  by  the  practice  of  compelling  the  assignor  to  allow 
the  use  of  his  name  in  cases  of  this  kind.  But  under  the 
provisions  of  the  code  compelling  all  suits  to  be  brought  in 
the  name  of  the  real  party  in  interest,  we  are  governed  by 
the  rules  of  the  common  law  as  modified  by  3  Edward  III., 
and  our  local  statutes.  So  universal,  however,  has  been  the 
enlargement  of  the  ancient  rule  by  statute  that  most  of  the 
cases  reported  involve  the  construction  of  a  statute.  We 
think  it  may  be  fairly  said  that  by  a  great  preponderance  of 
authority  mere  personal  torts  which  die  with  the  party,  and 
do  not  survive  to  the  personal  representatives,  are  not  capable 
of  passing  by  assignment,  and  conversely,  that  a  cause  of 
action  which  does  survive  to  a  personal  representative  can  be 
enforced  in  the  name  of  an  assignee.  This  test  was  laid  down 
notably  in  Zabriskie  v.  Smith,  13  N.  Y.  322;  64  Am.  Dec.  551; 
Bliss  on  Code  Pleading,  sec.  37;  Byxbie  v.  Wood,  24  N.  Y. 
607;  Pomeroy's  Eq.  Jur.,  sec.  1275;  and  is  generally  the 
recognized  doctrine. 

The  question  then  becomes  important:  What  causes  of 
action  under  our  statute  abate  by  the  death  of  the  party  en- 
titled? or,  affirmatively  stated,  What  causes  of  action  survive 
to  the  personal  representatives?  To  render  an  investigation 
of  the  cases  cited  helpful  to  the  court,  it  becomes  necessary 
to  compare  the  statutes  under  which  they  were  decided  with 
the  statutes  of  our  state.  In  New  York  the  statute  provides 
that  for  wrongs  done  to  the  property,  rights,  or  interests  of 
another,  for  which  an  action  might  be  maintained  against  the 
wrong-doer,  such  action  may  be  brought  by  the  person  injured, 
or,  after  his  death,  by  his  executor  or  administrator,  in  the 
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same  manner  and  with  like  effect  in  all  respects  as  an  action 
founded  on  contract.  It  then  proceeds  to  make  a  few  excep- 
tions, which  it  is  not  necessary  to  enumerate.  The  language, 
"for  wrongs  done  to  the  property,  rights,  or  interests  of  an- 
other," is  fully  as  sweeping  as'  the  language  of  our  statute, 
and  yet  the  court  of  appeals,  in  Zahriskie  v.  Smithy  13  N.  Y. 
822,  64  Am.  Dec.  551,  decided  that  a  right  of  action  for  dam- 
ages caused  by  false  and  fraudulent  representations  of  solvency 
of  the  vendee  of  merchandise  was  not  assignable.  This  is 
one  of  the  leading  cases  on  this  question,  and  has  received 
much  criticism,  both  favorable  and  adverse.  Mr.  Bliss,  in 
his  work  on  code  pleading  (sec.  43)  asserts  that  the  decision 
was  made  without  the  consideration  of  the  statute.  The  same 
criticism  is  made  in  Jackson  v.  Daggett,  24  Hun,  205,  where  it 
is  asserted  that  the  question  was  examined  in  Zabriskie  v. 
Smithy  13  N.  Y.  322,  64  Am.  Dec.  551,  on  common-law  prin- 
ciples and  authorities,  without  any  reference  to  the  statute  on 
the  subject;  and  further,  that  it  is  against  the  weight  of  author- 
ity. In  Jackson  v.  Daggett,  24  Hun,  205,  it  is  held  that  under 
the  provisions  of  the  New  York  code  a  cause  of  action  against 
a  sheriff,  upon  his  failure  to  return  an  execution  against  prop- 
erty within  the  time  required  by  law,  and  for  making  a  false 
return,  is  assignable.  The  same  criticism  of  Zahriskie  v.  Smith, 
13  N.  Y.  322,  64  Am.  Dec.  551,  is  made  in  Fried  v.  New  York 
Central  R.  R.  Co.,  25  How.  Pr.  286.  But  an  examination  of 
this  case,  in  our  opinion,  shows  that  these  criticisms  are  un- 
founded; for  while  the  learned  judge  (Denio)  who  penned  the 
opinion  of  the  court  did  not  recite  the  particular  language  of 
the  code,  he  referred  to  it  and  commented  upon  it,  and  the 
whole  opinion  shows  that  a  construction  was  placed  upon  the 
provisions  of  the  code  bearing  on  that  question,  and  that  it 
could  not  have  been  decided  under  the  common-law  rule. 
Afterward,  in  Haight  v.  Hayt,  19  N.  Y.  464,  the  court  held 
that  a  cause  of  action  against  a  vendor  of  land  for  fraudulent 
representations  as  to  an  encumbrance  survived  to  the  personal 
representatives. 

Whether  or  not  a  distinction  can  be  maintained  between 
Zahriskie  v.  Smith,  13  N.  Y.  322,  64  Am.  Dec.  551,  and  Haight 
V.  Hayt,  19  N.  Y.  464,  there  is  a  plain  distinction  between 
Haight  v.  Hayt,  and  the  case  at  bar.  In  the  former,  the  valu» 
of  the  farm,  a  part  of  the  estate,  had  been  affected  by  tho 
fraud  practiced,  but  in  the  case  at  bar  the  estate  or  property 
of  the  assignor  bad  not  been  affected.     The  main  allegation 
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of  damages  is  for  loss  of  reputation.  It  is  not  a  claim  for  in- 
jury or  destruction  of  property;  to  establish  that  part  of  the 
claim,  the  court  allowed  evidence  to  be  introduced,  and  a 
judgment  was  rendered  therefor.  It  is  true  that  the  language 
of  the  assignment  law  is  broad.  Section  13  (p.  87)  of  the 
Laws  of  1889-90  provides  that  "  any  assignee  as  aforesaid 
8hall  have  as  full  power  and  authority  to  dispose  of  all  estate, 
real  and  personal,  assigned,  as  the  debtor  had  at  the  time  of 
assignment,  and  to  sue  for  and  recover,  in  the  name  of  such 
assignee,  everything  belonging  to  or  appertaining  to  said 
estate,  and  generally  to  do  whatever  the  debtor  might  have 
done  in  the  premises."  But  broad  as  the  language  is,  it  only 
gives  the  assignee  power  to  deal  with  property  of  the  estate, 
— the  estate  which  was  assigned,  —  so  that  the  pertinent  ques- 
tion is,  What  is  property  of  an  estate?  Or  in  other  words, 
What  is  the  estate?  Is  a  man's  reputation  a  part  of  his  es- 
tate? Can  it  be  said  that  an  assignor's  creditors  or  a  dece- 
dent's adnwnistrators  or  executors  have  any  financial  interest 
in  his  reputation?  It  cannot  be  any  part  of  the  assets  of  the 
estate;  it  cannot  be  made  available  to  pay  the  debts  of  the 
estate.  If,  by  this  attachment,  his  reputation  so  suffered  that 
he  could  no  longer  pursue  the  calling  of  a  merchant,  then  it 
was  simply  a  personal  right  to  pursue  a  particular  calling  or 
business  that  he  was  deprived  of,  and  could  in  no  way  affect 
the  estate  assigned,  and  it  is  only  in  the  estate  as  it  exists 
at  the  time  of  the  assignment  that  the  creditors  have  any 
interest. 

So  far  as  the  provisions  of  section  704  of  the  Code  of  Pro- 
cedure are  concerned,  they  must  be  construed  in  connection 
with  the  whole  chapter  and  subject  under  consideration,  and 
especially  in  connection  with  the  preceding  section,  703.  We 
think  the  only  fair  construction  of  section  703  is,  that  the 
legislature  intended  to  confer  upon  personal  representatives 
certain  rights  in  contradistinction  to  the  rights  of  heirs,  and 
that  in  section  704  they  were  legislating  with  reference  to 
oausGSof  action  which  already  survived,  and  were  not  attempt- 
ing to  announce  what  causes  of  action  should  survive.  If 
this  theory  be  not  true,  then  the  enactment  of  section  703  was 
useless,  for  it  could  have  been  expressed  in  section  704  by 
simply  the  omission  of  the  words  "  cause  of."  If  the  appel- 
lant's construction  is  correct,  there  is  no  limit  whatever  to 
causes,  for  causes  of  action  for  assault,  shmder,  and  for  other 
purely  personal  causes,  would  survive;  and  this  would  be  so 
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wide  a  departure  from  the  established  rule,  that  the  legisla- 
ture would  hardly  be  deemed  to  have  intended  it  without 
plainly  expressing  such  intention.  Again,  this  construction 
of  the  law  conflicts  with  the  provisions  of  the  assignment  law 
itself,  which  we  have  quoted  above,  if  the  rule  is  to  obtain 
that  a  power  of  assignment  is  to  be  tested  by  the  survival  of 
causes  of  action  to  personal  representatives,  because,  as  we 
have  seen,  under  the  provisions  of  the  assignment  law,  the 
assignee  is  only  clothed  with  the  authority  to  act  with  rela- 
tion to  the  property  of  the  estate,  and  if  the  rule  does  not 
obtain,  then  the  powers  of  the  assignee  must  be  gathered  ex- 
clusively from  the  provisions  of  the  assignment  law,  which  is 
a  special  enactment  on  the  subject. 

Of  the  cases  cited  by  appellant  to  sustain  her  theory,  Steto- 
art  V.  Balderston,  10  Kan.  131,  was  in  reality  an  action  to 
recover  fees  wrongfully  and  fraudulently  demanded  by  and 
paid  to  the  officers  of  the  land-office,  and,  of  course,  directly 
affected  the  estate  of  the  assignors,  and  can  be  readily  distin- 
guished from  this  case.  Davis  v.  St.  Louis  etc.  Ry  Co.,  25 
Fed.  Rep.  786,  which  was  also  a  Kansas  case,  held  that  where 
a  transportation  company  neglected  its  duty,  and  by  its  ne- 
glect the  property  of  the  assignor  suffered  damage,  it  was  not 
a  tort  to  the  person,  but  was  a  tort  which  resulted  injuriously 
to  the  estate,  and  was  therefore  assignable.  These  cases  fall 
squarely  within  the  provisions  of  the  Kansas  statute  which 
provides  tha.t  "  in  addition  to  the  causes  of  action  which  sur- 
vive at  common  law,  causes  of  action  for  mesne  profits,  or  for 
an  injury  to  the  person,  or  for  real  or  personal  estate,  or  for 
any  deceit  or  fraud,  shall  also  survive."  Under  such  a  stat- 
ute, the  Kansas  cases  could  not  have  been  otherwise  decided. 
Final  v.  Backus,  18  Mich.  218,  decided  that  the  assignee  of  a 
demand  originating  in  favor  of  an  assignor  for  the  conversion 
of  logs  obtained  by  trespass  upon  certain  lands  granted  to  the 
assignor  may  bring  trover  in  his  own  name.  And  Grant  v. 
Smith,  26  Mich.  201,  was  a  similar  case,  being  an  action  of 
trover  for  the  conversion  of  timber,  and  was  decided  on  the 
strength  of  the  decision  in  Final  v.  Backus,  18  Mich.  218. 
These  two  cases  would  plainly  fall  under  the  general  rule 
that  prevails  where  property  interests  of  the  estate  are  in- 
volved, and  could  in  no  sense  be  parallel  with  the  case  at  bar. 
But  outside  of  that,  the  Michigan  statutes  provide  that  in 
addition  to  the  action  which  survived  at  common  law,  the  fol- 
lowing shall  survive,  that  is  to  say,  action  of  replevin  and 
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trover,  action  for  assault  and  battery,  for  false  imprisonment, 
for  goods  taken  and  conveyed  away,  and  actions  for  damages 
done  to  real  or  personal  property.  And  so,  without  further 
particularizing,  we  think  most  of  the  cases  cited  by  appellant 
were  either  actions  for  injuries  to  property  of  the  assignor,  or 
were  decided  under  statutes  the  provisions  of  which  plainly 
compel  such  decisions.  Thus  in  Iowa,  the  statute  laws  of 
1862  provided  that  no  cause  of  action,  either  ex  delicto  or  ex 
contractu,  abates  by  the  death  of  either  party,  if  from  the  legal 
nature  of  the  case  it  can  survive;  and  that  statute  was  con- 
strued by  the  supreme  court  of  Iowa,  in  Shafer  v.  Grivies,  23 
Iowa,  550,  Judge  Dillon  delivering  the  opinion  of  the  court,  as 
abrogating  the  common  law  of  actio  personalis  moritur  cum 
persona,  and  consequently,  with  that  construction,  only  causes 
of  action  purely  personal  would  survive,  and  under  the  rule 
that  the  power  to  assign  and  to  transmit  to  the  personal 
representatives  are  convertible  propositions,  could  also  be 
assigned. 

Byzbie  v.  Wood,  24  N.  Y.  607,  was  a  case  where  the  defend- 
ant had  received  large  sums  of  money  from  the  assignor  to 
which  he  was  not  entitled.  A  referee  found  that  the  assignee 
was  entitled  to  recover  them  back.  "  Not,"  says  the  court  in 
that  case,  "for  any  fraud,  but  for  the  money  which  the  de- 
fendant had  so  received,  and  which,  being  so  received,  he  had 
no  right  to  retain.  This  state  of  facts  does  not  necessarily 
require  an  action  to  be  brought  for  a  tort,  even  if  it  allows  one 
to  be  so  brought.  Such  facts  always  raised  in  law  the  im- 
plied promise  which  was  the  contract  cause  of  action  in  in- 
dehitatus  assumpsit  for  money  had  and  received.  Having 
money  that  rightfully  belongs  to  another  creates  a  debt;  and 
wherever  a  debt  exists  without  an  express  promise  to  pay, 
the  law  implies  a  promise,  and  the  action  always  sounds  in 
contract." 

This  was  the  point  passed  upon  by  the  court  in  that  case; 
and  while  there  was  some  talk  on  the  other  proposition,  it  is 
especially  announced  at  the  conclusion  of  the  opinion  that  the 
court  did  not  pass  upon  the  question  whether,  assuming  the 
action  to  be  for  tort,  it  was  of  such  a  character  as  to  be  as- 
signable. 

There  seems  to  be  a  very  warm  contention  between  the 
attorneys  for  the  respondents  and  appellant  as  to  what  was 
actually  decided  in  Cleveland  Coal  Co.  v.  Sloan,  90  Ky.  308. 

We  think,  upon  a  careful  reading  of  that  case,  that  it  sub- 
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Btantially  supports  appellant's  contention,  although  the  lan- 
guage of  the  opinion  seems  somewhat  contradictory;  but  the 
court  certainly  undertook  to  hold  that  damage  to  the  credit  of 
the  firm  was  not  a  personal  injury.  We  think,  however,  that 
the  great  weight  of  authority  supports  the  contention  of  re- 
spondents, and  that  most  of  the  cases  cited  in  respondents* 
brief  sustain  that  contention,  especially  the  cases  which  in- 
terpret and  construe  the  United  States  bankruptcy  law,  which, 
we  think,  is  more  liberal  in  relation  to  the  survival  of  actions 
than  the  statutes  of  the  state  of  Washington.  The  cases  are 
cited  in  respondents'  brief,  and  a  re-citation  is  unnecessary 
here,  especially  as  an  analysis  of  such  cases  would  render 
this  opinion  too  long.  We  think  the  appellant  was  allowed 
to  prove  all  the  damages  that  he  was  entitled  to  prove,  and 
that  therefore  no  error  was  committed  in  the  rejection  of  the 
proof  offered.  Many  points  are  raised  in  respondents'  brief 
against  the  validity  of  the  judgment  obtained,  but  as  it  does 
not  appear  from  the  record  that  respondents  perfected  their 
appeal  from  said  judgment,  we  have  not  considered  them. 
The  judgment  is  affirmed. 

Assignment  —  Right  or  Action  for  Personal  Torts. — A  claim  for 
damages  arising  from  a  persoaal  injury  is  not  assignable:  JoJies  v.  Mathews, 
75  Tex.  1;  Hunt  v.  Conrad,  47  Minn.  557.  An  assignment  cannot  be  mad* 
of  a  cause  of  action  arising  from  personal  injuries  resulting  in  a  loss  of  busi- 
ness: Murray  v.  Buell,  76  Wis.  657;  20  Am.  St  Rep.  92,  and  note.  Aa 
assignment  of  the  right  to  complain  of  fraud  is  against  public  policy,  and 
▼oid:  Sanborn  v.  Doe,  92  Cal.  152;  27  Am.  8t.  Rep.  101,  and  note.  See  also 
Bote  to  McKet  r.  Judd,  64  Am.  Deo.  516,  517. 
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AoooUMODATlOir  Papeb,  agent,  authority  of,  to  make,  754, 

assignee,  when  takes,  free  of  equities,  746. 

banking  corporations,  power  of,  to  make,  753. 

consideration,  want  of,  is  not  a  defense,  745. 

corporations,  power  of,  to  make,  753. 

corporations,  when  bound  by,  753. 

execution  of,  in  blank,  746. 

fraudulent  diversion,  burden  of  proof  concerning,  751. 

fraudulent  diversion  from  purposes  for  which  it  was  made,  defense  <^ 
against  whom  may  be  asserted,  751. 

fraudulent  misappropriation  of,  does  not  affect  bona  fide  purchaser,  748^ 
749. 

fraudulent  misappropriation  of,  from  purposes  for  which  made,  what  i% 
749,  750. 

has  no  value  nntil  negotiated,  746. 

holder  may  recover  for  amount  of,  though  acquired  with  notice,  748. 

holders  of,  as  collateral  security  for  pre-existing  debt,  rights  of,  747. 

implied  agreement  of  the  person  accommodated,  745. 

indorsers  of,  liability  of  pledgee  as  collateral  security,  747. 

indorsers  of,  nature  of  their  liability,  746. 

indorsers  of,  presumption  is  that  they  do  not  indorse  jointly,  746. 

indorsers  of,  right  of  one  to  recover  of  the  other,  746. 

indorsers  of,  rights  and  liabilities  as  between  one  another,  762, 

indorsers  of,  taking  up,  may  assign,  747. 

indorsers  of,  when  regarded  as  co-sureties,  747. 

liability  of  accommodation  party  is  that  of  a  surety,  745. 

liability  of  accommodation  party,  when  regarded  aa  that  of  principal, 
745. 

liability  of  maker  or  indorser  as  to  third  persons,  745. 

liability  of  party  accommodated,  745. 

maker  or  indorser  of,  who  is,  745. 

misappropriation  of,  to  purposes  for  which  it  was  not  made,  748. 

partners,  authority  of,  to  make,  754,  755. 

partners,  ratification  by,  of  paper  issued  without  authority,  756. 

partners,  when  bound  to  third  persons  for  paper  made  without  aathoiw 
ity,  756,  757. 

persons  acquiring,  after  it  is  overdue  take  subject  to  all  equities,  762. 

restriction  of,  purpose  of,  748. 

rights  of  makers  and  indorsers  of,  752. 

what  is,  745. 
AUBI,  sufficient  evidence  to  establish,  893. 
Assignment  of  right  of  action  for  personal  torts,  954. 

Attorney  and  Client,  connnunications  made  in  presence  of  third  persona^ 
whether  privileged,  555. 
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Banks  and  Banking,  certifying  check,  effect  of,  411. 
checks  payable  at  a  futare  day,  523. 

Oarbibrs,  charges,  determination  of  commiflsionen  concerning,  how  far  i 

elusive,  501. 
charges,  right  of  state  to  regalate,  500. 
connecting  lines,  liability  of  loss  of  goods  upon,  59. 
connecting  lines,  when  entitled  to  benefit  of  special  provisions  of 

tract  made  by  receiving  carrier,  59. 
power  to  limit  liability  over  connecting  lines,  865. 
GoNSTiTUTiONAL  Law,  evidence,  rules  of,  may  be  changed,  104. 

ex  post  facto  laws,  authorizing  prosecution  by  iuformatioo,  instead  of  by 

indictment,  104,  105. 
ex  post  facto  laws,  changing  mode  of  procedure  in  criminal  cases,  104. 
ex  post  facto  laws,  when  valid,  104. 

government  of  states,  departments  into  which  divided,  295, 
government  of  states,  executive  functions,  mandamtu  to  compel  ezeroiso 

of,  295-304. 
Contractor  and  Emplot£b,  liability  of  the  latter  for  the  acts  of  th«  foi^ 

mer,  174. 
Conveyances,  conditions  subsequent  in,  46. 

construction  of,  must  be  upon  a  view  of  the  whole  instrument,  26. 
essentials  of,  26. 

form  of  words  necessary  for,  26,  27. 
indorsement  of  assignment  written  on  back  of,  28. 
instances  of  instruments  which  are  not,  27. 
intent  controls,  when  apparent  from  the  instrument,  26. 
may  refer  to  other  writings,  26,  27. 

must  contain  words  from  which  a  grant  may  be  inferred,  28. 
rules  for  construing,  27. 
seal  is  essential  to,  27,  28. 

technical  rules  of  construing,  are  not  favored,  26. 
COBPORATIOKS,  accommodation  paper,  liability  upon,  753,  754. 
accommodation  paper,  power  to  make,  753. 

capital  stock,  unpaid  subscriptions  to,  right  of  creditors  to  enforce,  660. 
evidence,  admission  of  officers  of,  693. 
stockholders,  agreements  between,  that  stock  shall  not  be  assigned  or 

subscriptions  thereto  paid,  650. 
stockholders,  personal  liability  of,  636. 

Damaqes,  exemplary,  whether  allowable,  587. 
Deeds,  delivery  of,  by  recording,  918. 
Definition  of  accommodation  note,  745. 

of  ex  post  facto  laws,  104. 

of  general  laws,  65.3. 

of  maker  or  indorser  of  accommodation  paper,  745. 

of  ministerial  duties,  300. 

of  parol  license,  713. 

of  undue  inilnence,  670-673. 
DoWBB,  extinguishment  of,  by  partition,  889. 

Ejectment,  for  what  will  lie,  776. 

Embezzlement  by  servant,  what  constitutes,  566. 

Evidence,  admission  of  officers  of  corporation,  693. 

Ezbcction,  municipal  corporation,  property  of,  is  not  subject  to,  68. 
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FiRB,  liability  of  adjacent  land-owner  for,  860. 
FBAaD,  limitation  of  suits  based  upon,  47. 
promise  to  perform  aa  act  is  not,  47. 

OoYSRMORS  o»  States,  judicial  control  of,  298. 

mandamus  does  not  lie  to  control  discretion  of,  295. 

tnandiimus  does  not  lie  to  control  executive  functions  of,  295. 

mandamus  does  not  lie  to  control  political  powers  of,  295. 

mandamus  to  compel  performance  of  ministerial  duty,  cases  denying^ 
295-297. 

mandamus  to  compel  performance  of  ministerial  functions,  oases  sustain* 
ing,  299-302. 

political  and  ministerial  duties  of,  no  precise  distinction  between,  296. 
OuARANTT  of  collection,  difference  between,  and  guaranty  of  payment,  625. 

of  collection,  effect  of,  625. 

HiGHWATa,  private,  risks  assumed  in  going  upon,  524,  525. 

private,  signs  need  not  be  posted  to  warn  travelers  not  to  nse,  525. 
Homicide,  shooting  of  one  person  and  killing  another,  576. 
Husband  and  Wife,  conveyances  from  him  to  her,  when  fraudulent,  466. 

partnership  between,  935,  936. 

Injunction,  joinder  as  parties  plaintiff  of  persons  claiming  by  distinct  titLk, 

327. 
Insdrance,  notice  to  company,  when  sufiScient,  791. 

on  property  on  leased  ground,  when  valid,  791.  792. 

proofs  of  loss,  objections  to,  when  waived,  791. 

proofs  of  loss,  power  of  local  agent  to  waive,  514. 

Judgments  against  non-residents  based  upon  service  of  process  by  pnblioa- 

tion,  88. 

as  res  judicata,  897. 

collateral  impeachment  of,  for  want  of  jurisdiction,  87. 

of  what  questions  conclusive,  121. 

unrecorded  conveyances,  holders  of,  who  are  not  made  parties  to  an  ao> 
tion  are  not  affected  by,  216-218. 

vacating,  because  of  mistake  of  law  by  an  attorney,  250. 

without  service  of  process,  relief  against,  910. 
JcRiSDicriON  over  lands  ceded  by  a  state  to  the  United  States,  837* 
Jury  Trial,  compromise  verdict,  when  improper,  432. 

Land,  liability  for  injury  to  adjacent  real  estate,  860. 
Libel,  corporate  liability  for  publication  of,  79. 

damages  recoverable  for,  79. 
License,  parol,  acts  done  after  expiration  of,  are  not  protected  by,  713. 

parol,  assignability  of,  713. 

parol,  assignment  of,  and  its  effect,  713. 

parol,  conflict  in  authorities  respecting,  712. 

parol,  definition  of,  713. 

parol,  difference  between,  and  an  easement,  713. 

parol,  estoppel  against  revoking,  717. 

parol,  for  one  purpose  does  not  authorize  entry  upon  the  land  of  sd> 
other,  713. 

parol,  gives  authority  to  do  all  acts  necessary  to  its  enjoyoMnt,  713b 

parol,  how  may  be  created,  713. 
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LlOBMSE,  parol,  implied  revocation  of,  714,  715. 

parol,  manner  in  which  must  be  exercised,  713. 

parol,  may  arise  by  implication,  713. 

parol,  permanent  interest  in  laud  cannot  be  created  by,  713. 

parol,  revocation  of,  before  being  acted  upon,  714. 

parol,  revocation  of,  by  conveyance  of  property  anbject  to,  714. 

parol,  revocation  of,  by  death,  714. 

parol,  revocation  of,  by  rights  remaining  in  the  licensee  after,  714. 

parol,  revocation  of  license  to  construct  and  maintain  ditches  on  th* 

lands  of  another,  719. 
parol,  revocation  of  license  to  enter  iipon  the  lands  of  another,  717,  718. 
parol,  revocation  of  license  to  maintain  a  dam  or   flood  the  lands  of 

another,  716,  718. 
parol,  revocation  of  license  to  maintain  buildings  on  the  lands  of  an* 

other,  716. 
parol,  revocation  of  license  to  maintain  railroad  track,  716,  718. 
parol,  revocation  of  license  to  take  water  from  a  spring,  716,  718. 
parol,  revocation  of  license  to  throw  dihiia  into  a  stream  of  water,  71& 
parol,  revocation  of  license  to  use  right  of  way,  719. 
parol,  revocation  of  license  to  worK  mines,  717. 
parol,  risks  assumed  by  licensee,  713. 
parol,  time  within  which  must  be  exercised,  714. 
parol,  to  be  exercised  upon  the  lands  of  another,  estoppel  against  revok- 

ing,  717,  718. 
parol,  to  be  exercised  npon  the  lands  of  another,  instances  where  held 

revocable,  716. 
parol,  to  be  exercised  upon  the  lands  of  another,  is  within  the  statute  of 

frauds,  715. 
parol,  to  be  exercised  upon  the  lands  of  another,  may  be  ratified  at  any 

time,  715-717. 
parol,  when  revocable,  169,  170. 
Licensee,  risks  assumed  by,  in  going  upon  the  real  property  of  another,  524. 
Ln  Pendens,  unrecorded  deed,  holder  of,  is  not  affected  by,  216,  217. 

IIANDA1I0S  against  governor,  ministerial  acts  which  may  be  compelled  by, 

definition  of,  300. 
against  governor,  to  compel  acceptance  of  bonds,  304. 
against  governor,  to  compel  authentication  of  statute,  304. 
•gainst  governor,  to  compel  calling  of  an  election,  299. 
against  governor,  to  compel  canvassing  of  votus,  299,  304. 
against  governor,  to  compel  delivery  of  state  bonds,  299. 
against  governor,  to  compel  issuing  of  a  commission  to  a  public  officer, 

299,  304. 
against  governor,  to  compel  issuing  of  land  certificate,  296. 
against  governor,  to  compel  issning  of  patent  to  land,  304. 
against  governor,  to  compel  issuing  of  warrant  for  salary,  304. 
against  governor,  to  compel  performance  of  discretionary  powers,  295. 
against  governor,  to  compel  performance  of  executive  functions,  295. 
against  governor,  to  compel  performance  of  executive  functions,  cases 

denying,  295-299. 
against  governor,  to  compel  performance  of  ministerial  functions,  cases 

sustaining,  299-302. 
Mariners.     See  Suippino  and  Admiralty. 
Marbiaqe  dissolves  partnership,  936. 
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Married  Woman  cannot  become  partner  so  as  to  subject  her  separate  es> 

tate  to  partnership  ol)ligations,  934. 
cannot  become  partner  with  husband,  935. 
general  disabilities  to  become  partner,  934. 
may  become  partner,  in  Arkansas  and  Mississippi,  934. 
may  become  partner  with  husband,  in  Alabama  and  New  York,  935,  936. 
may  become  partner  with  third  person  other  than  husband,  935. 
partnership  between  man  and  woman  is  dissolved  by  their  marriage,  936. 
power  of,  to  become  partner,  933-936. 
Master  and  Servant,  danger,  duty  of  master  to  warn  servant  of,  349. 
place  to  work,  master  must  provide  safe,  450. 
risks,  assumption  of,  by  servant,  349,  450. 

safe  place  to  work  and  safe  appliances,  master  must  provide,  349. 
vice-principals,  who  are,  349. 
MscHANica'  Liens  against  property  of  married  women,  621. 
infants,  caunot  be  enforced  against  property  of,  238. 
lien  of  material- men,  when  not  enforceable,  948. 
valid  contracts  are  essential  to,  238. 
MoRTOAGB,  efifect  of  failure  to  record,  882. 

evidence,  what  sufficient  to  convert  deed  into,  180. 
MoBTQAGES  IM  POSSESSION  has  no  right  to  make  improvements  at  the  ex« 

pense  of  the  mortgagor,  180. 
rents  and  profits  at  the  end  of  each  year  should  be  credited  on  the  debt, 

180. 
Municipal  Corporations,  ordinances  of,  exacting  license  fees  from  keepers 

of  saloons  where  women  are  employed,  224. 
ordinances  of,  prohibiting  persons  from  carrying  on  lawful  business,  224. 
ordinances  of,  restraining  right  of  property  owner  to  use  his  property,  224. 
ordinances  of,  subjecting  rights  of  person  or  of  property  to  arbitrary  dis* 

cretion  of  the  municipal  authorities,  222. 
streets,  abutting  land-owner's  rights  in,  733. 

streets,  abutting  land-owner's  right  todamages  for  use  of,  by  railroad,  734. 
streets,  duty  of,  to  keep  clear  of  ice  and  snow,  759. 
streets,  notice  of  defects  in,  825. 

Negligence,  concurrent,  who  liable  for,  21. 

of  what  deemed  an  approximate  cause,  21. 
Negotiable  Instruments.     See  Accommodation  Pafbb. 
Notice  of  title  from  possession  of  real  property,  362. 

possession  of  tenant  of  real  property  is  notice  of  his  title,  478,  608. 

Partnership,  accomniodatiou  paper  issued  by  one  partner  without  antherity 
from  the  others,  755-757. 
power  of  married  woman  to  become  member  of,  933-936. 
See  Married  Woman. 
Payments,  application  of,  right  of  debtor  to  direct,  26S. 
PBAariCE,  process,  defects  in,  when  amendable,  608. 

Principal  and  Agent,  accommodation  paper,  authority  of  agent  to  make, 
754. 
notice  to  the  latter,  when  aflfects  the  former,  574. 
Public  Lands,  assignments  of  pre-emption  or  homestead  rights  are  void,  197« 
mortgages  of  homestead  claims,  197. 
patents,  attack  upon,  by  persons  having  no  title,  236. 
patents  to,  when  void,  236,  237. 
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Railroads,  obeying  iastructioas  of  coaductor  uot  coatribatory  negligenoe^ 

904. 
RsAL  Pbopbrtt.     See  Lanix 

risks  assamed  by  licensee  in  going  upon,  624. 
&BOBITKR  of  railways  appointed  by  national  courts,  actions  against^  in  state 
courts,  374. 
of  railways,  liability  of,  for  damages,  374. 
of  railways,  liability  of,  for  negligence,  374. 

Skambn.    See  Shipping  and  Admiraltt. 

Shipping  and  Admiralty,  assault  by  master  or  otber  officer,  liability  of 
ship-owners  for,  808. 

fellow-servants,  officers  and  seamen,  whether  are,  803. 

mariners,  assault  upon,  right  to  recover  for,  from  ship-owners,  804. 

mariner's  contract  of  hiring,  ill-usage  may  justify  abandonment  of,  804. 

mariner's  contract  of  hiring,  nature  of,  803. 

mariner's  contract  of  hiring,  power  of  master  or  of  ship-owners  to  en- 
force, 803. 

master  of  vessel,  assault  by,  upon  seamen,  liability  for,  808. 

master  of  vessel,  cruel  treatment  of  mariners  by,  804. 

master  of  vessel,  general  powers  of,  802. 

master  of  vessel,  liability  of  owners  for  acts  and  torts  of,  802. 

master  of  vessel,  negligence  of,  liability  of  ship-owner  for,  807. 

master  of  vessel,  punishment,  right  of,  to  inflict,  804. 

teaman,  cruel  treatment,  desertion  to  escape,  807. 

seaman,  duty  of,  to  obey  orders,  though  they  expose  him  to  peril,  807. 

seaman,  incompetency,  punishment  of,  for,  807. 

seaman,  negligence,  not  chargeable  with,  for  obeying  orders,  807. 

seaman,  safe  appliances  to  work  with,  duty  of  ship-owners  to  famisb, 
807. 

seaman,  wrongful  discharge  of,  ship-owner's  liability  for,  806. 

seamen  include  all  persons  employed  on  a  ship,  805. 

seamen,  negligence  in  caring  for  sick  or  injured,  806. 

seamen,  right  of  recovery  by,  against  ship-owner  for  torts  of  master,  805. 

seamen,  sick  or  injured,  duty  of  ship-owners  to,  806. 

seamen,  who  are,  805. 
Spboific  Performance,  certainty  in  contract,  what  sufficient  to  anthorize 

decree  for,  169. 
Statutes,  general  and  local,  what  are,  653. 
ScBBTiia,  discharge  of,  by  forbearance,  737,  738. 

Taxation  of  personal  property  may  be  in  the  state  in  whioh  it  is  foand^ 
257. 
of  rolling  stock  of  railways,  257. 
Tax  Dbbds,  recitals  in,  are  not  evidence,  233. 
Tblboraph  Corporations,  connecting  lines,  liability  of,  63. 

VxNDOB  AND  PuBCHASER,  contract  of  sale  signed  by  vendor  only,  191. 

failure  to  tender  conveyance  does  not  amount  to  a  rescission  or  abandon* 

ment  of  a  contract  to  purchase,  191. 
time  of  performance,  enforcing  contract  after,  192. 

Watbbs,  appropriation  of  rights  by,  how  may  be  acquired,  283,  284.  ^ 

subterranean,  right  of  land-owner  in,  438.  :^M 

surface,  liability  for  collectmg  and  casting,  upon  the  lands  of  another.^  »B 
*2L 
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Wills,  parol  evidence  to  explain,  38. 

parol  evidence  to  show  mistake  in,  38,  39. 
Wills,  Undue  Influence,  amount  or  degree  of,  is  not  material  if  the  testa* 
tor's  judgment  succumbs,  674. 

appeals  to  testator's  bounty,  when  are  not,  679. 

argument,  persuasion,  and  importunity,  when  are  not,  678w  ' 

attorney,  presumption  of  exercise  by,  682. 

bad  treatment,  wliether  evidence  of,  689. 

burden  of  proof  respecting,  681. 

children's  suggestions  and  appeals  are  not,  679. 

circumstances  from  which  may  be  inferred,  688. 

courcion  and  fraud  are  the  chief  means  of,  672,  673. 

definition  of,  670-673. 

depends  on  the  circumstances  in  each  case,  671> 

does  not  necessarily  include  fraud,  671. 

dnughtsman  of  will,  presumption  of  exercise  by,  683. 

efifect  of,  670. 

evidence,  amount  required  to  establish,  687. 

evidence,  burden  of  proof,  by  whom  to  be  assamed,  687,  688. 

evidence,  circumstantial,  is  admissible,  and  may  be  sufficient^  688b 

evidence,  circumstantial,  when  admissible,  688. 

evidence,  declarations  of  testator  are  not  admissible  to  prove,  690. 

evidence,  declarations  of  testator,  for  what  purposes  admissible,  69Ql 

evidence,  declarations  of  testator  to  show  bis  feelings  for  or  againil 
particular  person,  691. 

evidence  of  domestic  relations,  688. 

evidence  of  general  good  or  general  bad  treatment,  689. 

evidence  of  illicit  relations,  677,  678. 

evidence  of  pre-existing  wills,  689. 

evidence  of  ratification  of  will,  686. 

evidence  of  retention  of  will  after  the  undae  influence  has  ceased,  687. 

evidence  of  the  circumstances  under  which  testator  acted  is  admissible. 
688. 

evidence  of  the  health  or  helplessness  of  the  testator,  690. 

evidence  of,  preponderance  is  all  that  is  required,  687« 

evidence  to  esiaidish,  general  rule  regarding,  686. 

evidence,  to  what  time  must  be  restricted,  686. 

free  agency  must  be  destroyed  by,  673. 

guardian,  presumption  of  exercise  by,  682. 

health  and  condition  of  testator  nmst  always  be  considered,  674. 

illicit  relations  do  not  constitute,  677. 

importunity,  when  is  not,  679. 

influences  of  guardian,  676. 

influences  of  dlicit  relations,  677.  * 

influences  of  kind  offices,  676. 

influences  of  kinship  and  companionship,  676. 

influences  of  wife  of  testator,  676. 

influences  which  are  not,  676-680. 

may  affect  part  of  the  will  only,  691. 

means  employed  to  acquire,  are  not  material,  670,  672. 

means  of  influencing  testator  which  may  properly  be  employed,  679. 

misrepresentation  as  a  means  of,  679-681. 

mistress,  acts  and  conduct  of,  677,  678. 
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Wills,  Undub  Influbncb,  tnnat  affect  the  will,  675. 
must  amonnt  to  moral  coercion,  670. 
maat  amoant  to  unlawful  importunity,  671. 
mtut  be  directed  towards  the  execution  of  the  will,  074k 
must  destroy  free  agency,  670. 
|tersona  exercising,  are  not  material,  672. 
persuasion  and  appeals  to  the  affections  are  not,  672. 
prejudices  and  aversions,  when  are  not,  680. 
presumption  is  that  it  was  not  exercised,  681. 
presumption  of,  does  not  arise  from  illicit  relations,  677. 
presumption  of,  from  devices  being  resorted  to  to  keep  testator's  relathrw 

away  from  him,  685. 
presumption  of,  from  draughtsman  of  the  will  being  a  beneficiary,  9BM, 
presumption  of,  from  illicit  relations,  683. 
presumption  of,  from  kinship,  683. 

presumption  of,  from  preferring  one  relative  to  another,  68S. 
presumption  of,  from  secrecy  in  the  execution  of  the  will,  684k 
presumption  of,  from  testator's  being  under  the  control  of  the  beM6> 

ciary,  684. 
presumption  of,  from  testator's  dependence,  684. 
presumption  of,  from  the  relations  of  attorney  and  client,  682L 
presumption  of,  from  the  relations  of  guardian  and  ward,  682. 
presumption  of,  from  the  relations  of  priest  or  spiritual  adviser,  682. 
presumption  of,  from  the  relations  of  the  testator  and  beneficiary,  68L 
presumption  of,  from  the  relations  of  trust  and  confidence,  682. 
presumption  of,  from  the  will  being  executed  by  the  testator  kt  (itttmi^ 

or  while  of  weak  mind,  684. 
presumption  of,  from  unnatural  provisions  in  will,  685. 
priest  or  spiritual  adviser,  presumption  of  exercise  by,  688. 
teats  of,  no  precise,  can  be  formulated,  670. 
time  of  exercising,  675. 
threats  and  ill-treatment,  680. 
threats  of  personal  estrangement,  680. 
nnnaturalness  of  will,  whether  may  be  considered,  68S. 
what  is,  680. 

whether  must  be  unlawful,  675. 

whether  must  mislead  testator,  contrary  to  his  duty,  67fi. 
which  testator  is  able  to  resist  is  not  material,  674,  675. 
wife's  suggestions  are  not,  678. 
WRMBaso^  opinions  of,  as  to  amoant  of  damages,  when  admleritili^  TWL 
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ABANDONMENT. 
8«e  Ybndob  and  FmumASMU,  %  9, 

ABUTTING  OWNERS. 
Sm  Bminbitt  Domain,  4,  6;  Railboam^  1-8^  Mk 

ACCIDENT. 
iM  Amuii,  2;  Mastkr  akd  Skrvant,  11,  25;  WiiiiBmk  I* 

ACCOMMODATION  NOTES. 
See  Nkqotiabu  IirsT&uxsHTit  7*  8. 

ACCOUNTS. 
See  Debtor  and  Cbbditor,  L 

ACKNOWLEDGMENT. 
AOKVOWLKDOMKNT  BT  SPECIAL  DEPUTY  Clebk.  — The  mere  fftot  that  sdepnt^ 
olerk  prefixes  to  his  official  signature  the  word  "  special  **  will  not  vitiate^ 
hie  act  in  taking  the  privy  acknowledgment  of  a  married  woman  to  her 
deed  of  homestead  community  property.  Chicago  etc  S'ff  Oik  w»  TUtlT' 
i»gUm,29. 

Bee  AoBNCT,  5;  Deeds,  12.  13. 

ACTIONS. 
8w  OoKSTiTOTiONS,  7;  Contracts,   5;    Creditor's  Suit;  Ovarahtt,  fl| 

HOMESTBAD,    2;    JuDOMENTS,    18;    JUSTICES  OF  THB  PeAOB;    LaVDLOBD 

AND  Tbnant;  Municipal  Corporations,  15;  Partiks,  1;  Rkal  Pbof> 
kbtt,  4|  Rsosivkrs,  2,  3;  Statutes,  7;  TRUSTa^  11,  18;  Wathu^ 
9,9. 

ADJUSTER. 
See  Insurance,  2,  3. 

ADVERSE   POSSESSION, 
See  Real  Property,  2. 

AFFIDAVITS. 
See  Judgments,  1,  19;  Taxbs,  7. 

AGENCY. 
L  MonoB  TO  AN  AoBNT  OB  ATTORNEY  is  notice  to  the  prindpal,  «!>•■  II 
oomee  to  the  agent  or  attorney  in  such  manner  that  be  may 
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eate  it  to  his  principal,  or  act  upon  it  without  any  yiolation  of  duty. 
Littauer  ▼.  Honck,  572. 

ft  Ehflotmknt  in  Writino  is  not  necessary  to  authorize  an  agent  to  act 
for  a  corporation  in  raising  or  otherwise  improving  a  canal,  and  it  may 
therefore  be  held  answerable  for  his  wrongful  act  in  causing  the  land  of 
a  private  proprietor  to  be  plowed  up,  and  part  of  the  surface  thereof 
used  in  improving  the  canal.      Williams  v.  Fresno  Canal  etc.  Co.,  172. 

IL  Ratification.  —  Though  a  power  of  attorney  to  sell  laud  does  not  au- 
thorize a  conveyance  to  be  made,  yet  if  the  agent,  acting  under  the 
power,  makes  a  conveyance  as  well  as  a  sale,  and  the  principal,  being 
informed  thereof,  approves  what  has  been  done  in  his  name,  and  accepts 
notes  and  mortgages  given  by  the  purchaser,  and  insists  upon  their  pay- 
ment, he  ratifies  the  conveyance,  and  the  effect  of  the  power  of  attorney 
under  which  the  agent  acted  becomes  immaterial.     Delano  v.  Jacohy,  201. 

4.  Power  of  Attorney,  when  Authorizes  a  Convktance.  — Mere  author- 

ity to  sell  does  not,  as  a  general  rule,  in  the  absence  of  any  words  or  cir- 
cumstances qualifying  the  language,  empower  the  attorney  to  execute 
a  conveyance.     Delano  v.  Jacohy,  201. 

5.  Deeds  —  Registry  Aara.  — A  Power  of  Attorney  to  convey  real  prop- 

erty, otherwise  valid,  is  good  between  the  parties,  whether  acknowledged 
and  recorded  or  not.     Delano  v.  Jacohy,  201. 
See  CoKPOEATioNs,  3;  Gounties,  2;  Deeds,  3;  Insurance,  1;  Negotiablb 
Ikstrdmbnts,  4;  Vendor  and  Purohasbu. 

ALIBI. 
See  Criminal  Law,  6w 

ALIUNDE. 
See  Deeds,  II. 

AMENDMENXa 
See  Pleadino,  11;  Records;  Statutes,  1,  2,  6b 

APPEAL. 

1.  JvsoMENTS.  —  Appeal  Bond  Serves  to  Suspend  the  Enforcement  of 

THE  Judgment  pending  the  appeal,  and  to  give  the  appellee  additional 
security  for  his  debt  in  case  the  jud  lament  is  affirmed  or  the  appeal  dia- 
missed;  but  it  is  not  a  substitute  for  the  judgment  appealed  from,  nor 
does  the  appellee  receive  it  in  satisfaction  thereof.  Sockwell  v.  Diali-ict 
Court,  265. 

2.  Mistake,  Relief  from.  —  If  the  failure  to  serve  notice  of  appeal  npon 

oo-parties  is  due  to  accident  or  mistake  of  fact,  the  appellate  court  may 
relieve  against  the  mistake,  and  is  not  bound  to  dismiss  the  appeaL 
Hutta  V.  Martin,  412. 
S.  Objection,  when  Waived.  —  An  objection  to  the  failure  of  the  court  to 
eharge  the  jury  upon  a  specific  point  cannot  be  raised  for  the  first  time 
by  an  assignment  of  error  to  the  appellate  conrt.     People  v.  Raher,  bib. 

4.  The  Appellee  may,   in  Indiana,   properly  save  a  question  and  duly 

present  it  by  the  assignment  of  cross-errors,  and  when  he  does  so,  he 
may,  in  many  instances,  accomplish  as  much  as  if  he  had  himself  pros- 
ecuted the  appeal.     Patoka  Toumskip  r.  Hopkins,  417. 

5.  Instructions  —  Reversible  Error  — The  giving  of  an  instruction  which 

is  misleading  as  to  the  issue,  inapplicable  to  the  evidence,  and  calculated 
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to  prejndfce  the  substantial  ri(?lits  of  the  losing  party  entitles  him  to  a 
reversal.  Perot  v.  Coopn;  258. 
41  iHarrBuonoNs  —  Inaccuracy  in,  when  will  not  Reverse.  — Though  in- 
■tructions  given  are  faulty  and  inaccurate,  the  jiulgmeut  will  not  be 
reversed  when  the  record  demonstrates  that  thej'  were  properly  under- 
stood by  the  jury,  and  that  it  was  not  misled,  nor  the  parties  injuriously 
affected  thereby.     Mr  Nulla  v.  Locl-rkhje,  362. 

7.  Questions  of  Fact,  Conclusion  of  Trial  Court  on.  Sustained  by  Su- 

preme Court  when.  — The  conclusions  reached  by  the  trial  court  upon 
questions  of  fact  will  be  sustained  by  the  supreme  court,  unless  such 
conclusions  are  without  any  testimony  to  sustain  them,  or  are  mani- 
festly against  the  weiojht  of  the  evidence.     Sullivan  v.  Susong,  865. 

8.  The  Effect  of  the  Reversal  of  a  Judgment  is  to  leave  the  parties 

where  they  stood  before  its  rendition.      Ward  v.  Marshall,  198. 
Se«  Execution,  6;  Injunctions,  6;  Judgments,  12-14;  Notices,  1. 

APPEAL  BONDS. 
See  Appeal,  1;  Judgments,  14. 

APPLICATION. 
See  Debtor  and  Creditob. 

APPOINTMENT. 
See  Elections,  7. 

'APPROPRIATION. 
See  Waters,  8-10;  12,  13,  16,  19. 

ARREST. 
See  False  Imprisonment. 

ARTICLES   OF  INCORPORATION. 

See  Associations. 

ASSAULT. 

1.  Shootinq  into  a  Crowd.  —  When  a  person  shoots  a  loaded  gun  into  a 
crowd  of  persons,  with  intent  to  wound  any  of  them,  he  may  be  con- 
victed of  an  assault  with  intent  to  do  great  bodily  harm  to  the  persoa 
wounded,  although  he  had  no  specific  intent  to  wound  that  particular 
person.     People  v.  Raker,  575. 

'%  Damages — "Smart-money."  —  In  an  action  for  assault  and  battery,  the 
plaintiff  is  entitled  to  recover  such  exemplary  damages  as  will  compen- 
sate him  for  the  injury  done  him  by  the  malicious  and  wanton  act  of 
the  defendant,  but  the  latter  cannot  be  punished  beyond  this  by  com- 
pelling him  to  also  pay  "  smart-money  "  as  a  punishment  for  such  act. 
Stuyveaant  v,  Wilcox,  580. 

See  Shipping;  Trial,  2. 

ASSIGNMENT. 
Mere  Per.sonal  Tojits  that  Die  with  the  Party  not  Asstokable.  — 
Mere  personal  torts  that  die  with  the  party,  and  do  not  survive  to  his 
personal   representative,    are   not   capable   of   passing   by   assignment. 
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Where,  therefore,  an  insolvent  debtor  makes  an  assignment  for  the 
benefit  of  bis  creditors,  his  assignee  cannot  maintain  an  action  against 
aa  attaching  creditor  and  the  sheriff  for  injury  to  the  business  credit 
and  reputation  of  his  assignor,  resulting  from  the  alleged  malicious  levy 
of  a  writ  of  attachment  made  prior  to  the  assignment.  Sltttison  r.  ScJiwa- 
baeher,  948. 
See  Banks,  7;  Corporations,  10;  Deeds,  12,  13;  Insitranob,  6,  7;  Lm  Pin- 
dens,  2. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

See  Assignment. 

ASSIGNMENT  OF  ERRORS. 
See  Appeal,  3,  4. 

ASSOCIATIONS. 
Chahob  nr  Articlbs  o»  Incorporation  or  Benefit  Sooibtt  do  not 
Attbot  Prbviously  Issued  Certificate  when.  —  When  the  original 
agreement  between  a  mutual  benefit  association  and  a  holder  of  a  certifi- 
eate  therein  contains  no  provision  that  he  shall  be  '>ound  by  all  articles 
and  by-laws  that  may  be  adopted  by  the  association,  it  cannot,  by  the 
adoption  of  new  articles  of  incorporation,  create  a  new  condition  of  for- 
feiture of  the  certificate  without  his  consent.     Hobba  v.  lotDa  MvL  Ben^ 

See  Insurancb,  9,  10. 

ASSUMPTION  OF  RISK. 
See  Master  and  Serv'ant,  19,  21-27;  Railroads,  22. 

ATTACHMENT. 
See  Assiqnmbnt. 

ATTORNEY  AND  CLIENT. 

L  DuTiBS  AND  Obliqations.  —  An  attorney  at  law  owes  his  client  the 
daty  of  fidelity,  bat  he  also  owes  the  duty  of  good  faith  and  honorable 
dealing  to  the  courts  before  whom  he  practices  his  profession.  He  is  an 
officer  of  the  court,  and  his  high  vocation  is  to  correctly  inform  the 
court  upon  the  law  and  facts  of  the  case,  and  to  aid  it  in  doing  justice 
and  arriving  at  correct  conclusions.  He  violates  his  oath  of  office  when 
he  resorts  to  deception,  or  allows  his  client  to  do  so.  He  is  under  no 
obligation  to  seek  to  obtain  for  those  whom  he  represents  that  which  i» 
forbidden  by  law.      People  v.  Bfdltie,  384. 

&  Unrecorded  Mortgage — Notice  to  Attornkt  as  Notice  to  Clibnt.  — 
Although  a  chattel  mortgagee  fails  to  file  his  mortgage  in  the  proper 
office  for  record,  yet  the  mortgaged  property  is  not  subject  to  execution 
against  the  mortgagor,  issued  under  a  judgment  in  favor  of  a  third  per- 
son, for  a  debt  contracted  before  the  execution  of  the  mortgage,  when 
the  attorney  and  agent  of  such  third  person  had  actual  notice  and 
knowledge  of  such  mortgage  lien  prior  to  the  recovery  of  the  judgment, 
and  the  levy  of  execution  thereunder.     Littauer  y.  Houck,  572. 

iL  Privilbgbd  Communications.  —  A  communication  from  a  client  to  aa 
attorney,  though  made  in  the  presence  of  a  third  person,  cannot  be  dis- 
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•losed  by  tba  attorney  without  the  consent  of  the  dieni.    Btount  r. 
Kimpton,  554. 

4»  DiSBABHBNT  07 — Cavss  FOB.  —  When  an  attorney  at  law  proonres  • 
decree  of  divorce  by  introducing  before  the  court  testimony  which  ha 
knows  to  be  false  and  perjured,  he  is  gailty  of  such  unprofessional  con* 
duct  as  justifies  his  disbarment.     People  v.  Beattie,  384. 

%»  DiSBARMBNT  —  CAUSE  FOB. — When  an  attorney  at  law  in  an  action  for 
divorce  permits  his  client  to  swear  falsely  to  the  jurisdictional  fact  of 
her  residence,  knowing  her  evidence  to  be  false,  and  not  informing  the 
court  of  its  falsity,  and  then  introduces  other  evidence  depending  for 
its  materiality  upon  such  false  evidence,  such  conduct  is  ground  for  his 
disbarment.     People  v.  Beattie,  384. 

%,  Cacsb  fob  Disbarment. — An  attorney  who  suffers  false  and  perjured 
testimony  to  be  presented  to  the  court,  with  the  possible  result  of  in- 
ducing the  latter  to  take  jurisdiction  of  a  case  in  which  there  would 
otherwise  be  no  power  to  act,  and  to  grant  a  judgment  or  decree  which 
the  law  would  prohibit  if  the  real  character  of  the  offered  evidence  were 
known,  cannot  shield  himself  behind  his  supposed  obligations  to  his 
elient.  Such  condnct  justifies  the  court  in  revoking  his  license,  and 
•triking  his  name  from  the  roll  of  attorneys.     People  v.  Beattie,  384. 

Y,  Oausb  fob  Disbarment. — When  an  attorney  in  an  action  for  divorce 
gives  his  client  a  paper  purporting  to  be  a  certified  copy  of  a  decree  of 
divorce,  and  thereby  leads  her  to  believe  that  she  has  been  divorced 
by  proceedings  already  had  in  court,  and  thereby  also  induces,  enables, 
and  assists  her  in  procuring  a  marriage  license  and  contracting  mar- 
riage before  obtaining  a  divorce,  when  he  well  knows,  as  a  matter  of 
fact,  that  no  decree  of  divorce  has  yet  been  rendered  or  entered,  or  will 
be  rendered  or  entered  for  some  time  thereafter,  he  is  guilty  of  profes- 
sional misconduct  justifying  his  disbarment.  People  v.  Beattie,  384. 
See  Agency,  1;  Guardian  and  Ward,  2;  Judgments,  22,  23. 

ATTORNEY'S  FEES. 
See  Statdt&s,  10. 

AUSTRALIAN    BALLOT. 
See  Elections,  2-4. 

BAILMENTS. 
See  Wareuousbmbn. 

BALLOTS. 

See  Elections. 

BANKS. 

L  CJhecks  —  Rights  of  Holders.  — As  between  the  parties  to  a  check,  the 
bank  is  the  principal  debtor  to  the  payee  or  holder  of  a  check  drawn  on 
fnnds  on  deposit,  but  the  drawer  is  still  liable,  as  surety  at  least,  and 
is  at  liberty  at  any  time,  by  paying  and  taking  up  his  check,  to  rein- 
vest himself  with  the  legal  title  to  the  money  on  deposit.  Metropolitan 
Nat.  Bank  v.  Jones,  403. 

%.  Checks  —  Effect  of  Certification.  —  As  between  the  bank  certifying 
a  check  and  the  drawer,  tlie  certification  has  the  same  effect  as  payment^ 
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tbe  fands  representing  the  amount  of  the  check  being  as  effectnally 
withdrawn  from  the  control  of  the  drawer,  and  the  indelttednesa  from 
the  bank  to  the  depositor,  created  by  the  deposit,  being  as  effectaally 
satisfied  to  that  amount,  in  the  one  case  as  in  the  other.  MeiropoliUm 
Nat.  Bank  v.  Jones,  403. 

5.  Chkcks  —  Effect  of  Certification. — A  bank,  by  certification  of  a 

check,  becomes  entitled  to  charge  the  amount  thereof  to  the  account  of 
the  drawer  at  the  time  of  certification,  thus  appropriating  to  the  pay* 
ment  of  the  check  the  necessary  amount  of  money  on  deposit  to  tho 
credit  of  the  drawer.     Metropolitan  Nat.  Bank  v.  Jones,  403. 

4i  Checks  —  Effect  of  Certification.  — The  liability  of  a  bank  after  cer- 
tification of  a  check  is  independent  of  the  question  of  its  possession  of 
the  requisite  amount  of  funds  of  the  drawer,  it  being  by  the  act  of  cer» 
tification  estopped  to  deny  the  possession  of  sufficient  funds.  Metro- 
politan Nat.  Bank  v.  Jones,  403. 

§,  Checks  —  Effect  of  Certification  of.  —  By  certification  of  a  check 
the  bank  enters  into  an  absolute  undertaking  to  pay  it  when  presented 
at  any  time  within  the  period  of  limitation  of  actions.  The  transaction 
between  the  holder  and  the  bank  is,  in  legal  effect,  the  same  as  though 
the  holder  had  received  payment,  and  had  deposited  the  money  with  the 
bank,  and  received  a  certificate  of  deposit  therefor.  Metropolitan  Nat, 
Bank  v.  Jones,  403. 

6.  Checks  —  Effect  of  Certification  of.  — When  the  holder,  on  making 

presentment  of  a  check  to  the  bank,  instead  of  demanding  and  receiving 
payment,  has  the  check  certified,  and  retains  it  in  his  pos^^ession,  he  ea« 
ters  into  a  new  and  express  contract  with  the  bank,  not  within  the  scope 
of  the  legal  relations  of  the  parties,  nor  within  the  presumed  intention 
of  the  drawer.     Metropolitan  Nat.  Bank  v.  Jones,  403. 

7.  Check  as  Appropriation  of  Deposit.  —  The  giving  of  a  check  by  a  bank 

depositor  operates,  at  least  after  presentment,  as  an  assignment  to  the 
holder  of  a  sufficient  amount  of  the  deposit  to  pay  the  check,  and  in, 
therefore,  a  definite  appropriation  of  that  sum  to  its  payment,  binding 
upon  all  the  parties  to  the  check.  Metropolitan  Nat.  Bank  t.  JoneSf 
403. 

8.  Checks  —  Effect   of  Certification  brfobb  Delivkrt.  —  When    the 

drawer  of  a  check  procures  its  certification  by  the  bank  before  its  de> 
livery  to  the  drawee,  the  drawer  is  liable  upon  non-payment  on  presen> 
tation  to  the  bank.     Metropolitan  Nat.  Bank  v.  Jone^,  403. 

9.  Certification  of  Check  —  Effect  of  —  Discharge  of  Holder. —  When 

the  holder  of  a  check  presents  it  and  procures  it  to  be  certified  by  the 
bank  instead  of  being  paid,  such  certification  is,  as  between  the  holder 
and  the  drawer,  a  payment,  and  discharges  the  drawer  from  liability, 
and  its  presentment  on  the  next  business  day  after  its  issue  and  non- 
payment will  not  revive  the  drawer's  liability.  Metropolitan  Nat.  Bank 
▼.  Jones,  403. 

10.  Ckrtification  of  Check  RsLBAsn  Drawer.  —  A  bank,  by  certifying 
a  check,  becomes  the  principal  and  only  debtor,  and  the  holder,  by 
taking  a  certificate  of  the  check  from  the  bank,  instead  of  requiring 
payment,  discharges  the  drawer,  and  the  check  then  circulates  as  the 
representative  of  so  much  cash  in  bmk,  payable  on  demand  to  the 
holder.     Metropolitan  Nat.  Bank  v.  Jones,  403. 

See  Checks;  Municipal  CoapoRATioNa,  16,  17. 


Index.  969 

BARGAIN  AND  SALE. 
See  Deeds,  2. 

BATTERY. 
See  Assault. 

BENEFICIARIES. 
See  Trusts,  2,  4;  Wills,  8. 

BENEFIT  SOCIETIES. 
See  Associations. 

BEQUEST. 
WlL£8  —  Inopkrativb  Tbusts.  — A  bequest  in  trast,  without  a  deelaratioa 
of  the  beneficiaries  on  the  face  of  the  will,  or  by  some  other  writing  that 
ean  b«  regarded  as  part  of  it,  is  no  bequest  at  all,  so  far  as  the  beneficial 
interest  is  concerned,  and  it  vests  by  law  in  the  heir  of  th*  testator. 
Seidenkeimer  t.  Bauman,  29. 

See  Dbvisb;  Trusts,  4. 

BILLS  AND  NOTES. 
See  Neootiable  Instruments,  7* 

BILLS  OF  EXCHANGE. 
See  Checks,  1. 

BILLS  OP  LADING. 
See  Evidence,  4. 

BLASTING. 
See  Neoligencb,  4. 

BONA  FIDE  PURCHASERS. 
8«eRBAi.  Pbopbrtt,  1;  Trusts,  12;  Yen  dob  and  Pcbchasbb,  S^ 

BONDS. 
See  SuRErrsHip,  1;  Trusts,  11,  12. 

BONUS   STOCK. 
See  OoBKnuxKUfs,  9-13;  Executors  and  ADMixisTBATOBa,  S{  LaaTAnatB 

OF  Actions,  1. 

BOUNDARIES. 
See  Deeds,  5. 

BRIDGES. 
See  Counties,  1. 

BURDEN   OF   PROOF. 
See  Insurance,  1;  Payment;  Wills,  8,  7. 
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BY-LAWS. 
See  Absociations;  Imsubakoi,  §, 

CANCELLATION. 
See  Fbaud,  3. 

CARRIERS. 
See  EviDSNOB,  4;  Pleadimo.  2;  Railroads,  1(^16L 

CAVEAT   EMPTOB* 
See  Tbusts,  9. 

CEMETERIES. 
See  Ejectment,  2* 

CERTIFICATE. 
See  Insurance,  9,  10. 

CERTIFICATE  OF  DEPOSIT. 
See  Banes,  5. 

CERTIFICATION. 
See  Banks,  2-10. 

CESSION. 
See  Jurisdiction. 

CHANCERY. 
See  Equity, 

CHATTEL  MORTGAGES. 
See  Attorney  and  Client.  2;  Partnership.  2. 

CHECKS. 

L  Banks  and  Banking.  — A  Check  Payable  at  a  Futork  Dat  mnst  be 
treated  as  a  check,  rather  than  as  a  bill  of  exchange,  and  is  not  entitled 
to  days  of  grace.      Way  v.  Towle,  552. 

S>  Banks  and  Banking  —  Righi's  of  Parties  to  —  Acceptanob  or.  •— 
There  is  no  such  thing  as  "acceptance  "  of  checks  in  the  ordinary  sense 
of  the  term.  A  check  being  payable  immediately  and  on  demand,  the 
bolder  can  only  present  it  for  payment,  and  the  bank  can  fulfill  its  duty 
to  the  depositor  only  by  paying  the  amount  demanded.  The  holder  hae 
no  right  to  demand  from  the  bank  anything  but  payment  of  the  cheok, 
and  the  bank  has  no  right,  as  against  the  drawer,  -to  do  anything  baft 
pay  it.  Metropolitan  Nat.  Bank  v.  Jonea,  403. 
See  Banks. 

CLERK  OF  COURT. 
See  Execution,  1,  3,  4. 

CLOUD   ON  TITLE. 
See  Fraudulent  Conveyances,  4. 
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COLLATERAL  ATTACK. 

flee  OVABDIAM    AND  WaRD,  2;  JUDOMBNTS,  1,  8^  flL 

COLLATERAL  SECURITY. 

See  NSOOTIABLK   iNeTRUMENTS,  4,  fi. 

COLLUSION. 
See  Injunctions;  Partnership,  9, 

COMITY. 
See  Extradition,  1. 

COMMERCE. 
See  Intebstatb  Comubrcb;  WHABYBa 

COMMISSIONERS. 
See  MAHSAMira,  6;  Railroads,  15,  16,  30;  SrATDTKa^  11,  I2» 

COMMUNITY  PROPERTY. 
See  AoKMOWLSDOMENTS;  Husband  and  Wits,  9, 

COMPLAINT. 
See  Pleading,  1,  2. 

COMPROMISK 
See  Infants;  Trial,  12. 

CONDEMNATION. 
See  Eminent  Domaht. 

CONFLICT  OP  LAWS. 
Bee  BxBOUTOBS  ahd  Administrators,  2;  Neoliobncii,  2;  Stat>%  X 

CONGRESS. 
See  Statutes,  20. 

CONNECTING  CARRIERS. 
See  Railroads,  11-16;  Telegraphs. 

CONSIDERATION. 
See  Corporations,  10;  Deeds,  1,  6-9;  Evidence,  2;  Fraud,  3;  Husbav» 
AND  Wife,  5;  Insurance,  8;  License,  3,  9;  Negotiablb  iNSTRUuiNra^ 
1, 2;  Pleading,  7,  8;  Railroads,  9;  Rewards,  2;  Suretyship,  3;  Tbiai« 
2;  Vbnj>ok  and  Purchaser,  4;  Waters,  18. 

CONSPIRACY. 
See  Injunctions,  1. 

CONSTITUTIONAlu  LAW. 
See  Criminal  Law;  Elections,  1;  Real  Propertt.  3:  Statutes. 
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CONSTITUTIONS. 
1.  Lboislativ]!,  Exectttive,  and  Jodioial  Departments  of  state  govern* 
ment  are  distinct  from  each  other,  and,  so  far  as  any  direct  control  or 
interference  is  concerned,  are  independent  of  each  other;  but  the  power 
of  either  department  is  not  absolute,  and  may  be  incidentally  affected 
by  the  action  of  another  department.  Each  department  is  a  check 
apon  the  exercise  of  arbitrary  power  by  another  department.  Oreen' 
wood  Cemetery  etc.  Co.  v.  Rotdt,  284. 

5.  Effect  of  Fifteenth  Amendment.  —  The  only  limitation  placed  npon 

the  power  of  the  state  by  the  adoption  of  the  fifteenth  amendment  to 
the  federal  constitution  is,  that  in  any  case  where  the  rij^ht  of  suf- 
frage is  involved,  the  class  protected  by  this  amendment  shall  not  be 
discriminated  against.     McPherson  v.   Blticker,  587. 

S>  FINK.S  NOT  Excessive  within  Mbaninq  of  Constitution  when.  —  A  fine 
of  not  less  than  one  thousand  dollars  nor  more  than  five  thousand  dol> 
lars  for  a  first  violation  of  any  of  the  provisions  of  a  statute  providing 
for  the  establishment  of  joint  through  rates  of  trani<portation  upon  rail- 
roads, and  of  not  less  than  five  thousand  dollars  nor  more  than  ten 
thousand  dollars  for  a  subsequent  violation  thereof,  is  not  excessive 
within  the  meaning  of  the  constitution  of  Iowa,  Burlington  etc.  R'y 
Co.  V.  Dey,  477. 

4»  Election  of  Presidential  Electors.  —  A  state  statute  providing  for 
the  election  of  presidential  electors  by  congressional  districts,  instead  of 
by  the  state  at  large,  does  not  violate  section  1  of  article  2  of  the  con- 
stitution of  the  United  States,  relating  to  the  appointment  of  such  elec- 
tors by  the  state.  This  section  must  be  construed  as  conferring  on  the 
state  legislature  plenary  power  to  prescribe  the  method  of  choosing  elec- 
tors, and  not  as  requiring  the  state,  in  appointing  them,  to  act  as  a  unit. 
McPherson  v.  Blacker,  587. 

6.  Election  of  Presidential  Electors.  —  The  fact  that  at  the  time  of  the 

adoption  of  the  fourteenth  and  fifteenth  amendments  to  the  federal 
constitution  the  method  of  choosing  presidential  electors  actually  in 
vogue  in  all  the  states  was  by  vote  of  the  people  at  large  for  a  general 
ticket  does  not  affect  the  right  of  the  state  to  provide  by  statute  for 
the  election  of  such  electors  by  congressional  districts  instead  of  by  the 
voters  of  the  state  at  large.  McPherson  v.  Blacker,  587. 
0.  Election  of  Presidential  Electors.  —  Under  section  1  of  article  2 
of  the  federal  constitution,  the  legislatures  of  the  several  states  have 
exclusive  power  to  direct  the  manner  in  which  presidential  electors  shall 
be  appointed,  and  such  appointment  may  be  made  by  the  legislature 
direct,  by  popular  vote  in  districts,  or  by  general  ticket,  as  provided 
by  state  statute.  This  power  is  not  affected  by  the  fourteenth  and  fif- 
teenth amendments  to  such  constitution..  They  do  not  limit  the 
power  of  appointment  to  the  particular  method  pursued  at  the  time  of 
their  adoption,     McPherson  v.   Blanker,  587. 

7.  Remedies.  —  If  a   State  CoNsrrruTiON  Declares  that   a  Liability 

SHALL  Exist  in  certain  specified  circumstances,  an  action  may  be 
maintained  to  enforce  such  liability,  without  there  being  any  legisla- 
tion upon  the  subject.  Otherwise  the  legislature,  by  its  inaction,  might 
deprive  the  parties  of  rights  guaranteed  to  them  by  the  constitution. 
Willis  V.   Mabon,  626. 

8.  A  Provision  of  a  State  Constitution  must  be  Regarded   as  Self- 

BXECUTiNQ,  if  the  nature  and  extent  of  the  right  conferred  and  the 
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liability  Imposed  are  fixed  by  the  constitution  itself,  so  that  they  can 
be  determined  by  an  examination  and  construction  of  its  terms,  and 
there  is  no  language  indicating  that  the  subject  ia  referred  to  the  legiala* 
tare  for  action.      Willis  v.  Mabon,  626. 

f.  CoRPORATK  Liability  of  Stockholder,  Provision  concerninq,  is 
Self-executing.  —  The  clause  in  the  state  constitution  of  Minnesota 
declaring  that  each  stockholder  shall  be  liable  for  the  debts  of  the  cor- 
poration tu  the  amount  of  the  stock  held  by  him  is  aelf-executiag.  WiUu 
V.  MaboOf  626. 

CONTEMPT.      • 

1.  PrNisHMENT  FOR  CONTEMPT  OF  CouRT  cannot  be  broken  up  into  por- 
tions. The  judgment  inflicting  it  must  be  entire  and  final  for  the  par- 
ticular contempt.     O'Rourlce  v.   Cleveland,  71 3. 

S,  Void  Judgment. — A  judgment  requiring  a  party  found  gnilty  of  con- 
tempt of  court  to  pay  costs  and  a  counsel  fee,  and  to  await  further  pna- 
ishment  in  the  pleasure  of  tlie  court,  is  void.  O'Rourke  v.  Cleveland, 
719. 

%.  CouNSEii  Fees  as  Punishment.  —  Payment  of  counsel  fees  cannot  ba 
imposed  upon  a  party  as  punishment  for  his  contempt  of  court.  O'Rourke 
V.  Cleveland,  719. 

See  Corporations,  15;  Eminent  Domain,  1;  Extradition;  Habeas  Cor- 
pus; Mandamus,  4;  Municipal  Corporations,  2,  3;  Railroads,  15, 
16;  States;  Statutes,  10,  13,  15,  16,  18;  Trial,  7,  8;  Waters,  6. 

CONSTRUCTION. 
See  Statutes,  3,  4. 

CONSTRUCTIVE  SERVICE. 
See  Judgments,  1-4;  Trespass  to  Trt  Titlb,  % 

CONTRACTORS. 
See  Master  and  Servant,  1,  2;  Mechanic's  Liur,  1,  4. 

CONTRACTS. 
L  Amount  OF  Work  dons  Ascertained  in  Mode  Different  from  That 

Agreed  on,  when  Latter  Made  Impossible.  —  Where  certain  work 
of  grading  for  a  railroad  has  been  done  at  fixed  prices,  under  an  agree- 
ment that  the  amount  of  the  work  is  to  be  ascertained  by  a  remeas- 
nrement  thereof,  to  be  made  by  certain  engineers,  and  that  mode  of 
ascertainment  becomes  impossible  without  the  fault  of  either  party,  the 
amount  of  the  work  done  may  be  ascertained  from  other  competent  tes- 
timony, and  the  court  may  base  a  decree  upon  such  testimony.  Hullivan 
t.  Susong,  865. 

S.  Statute  of  Frauds  —  Contract  not  to  we  Performed  within  a  Year. 
—  A  contract  between  promoters  of  a  corporation  and  another  person, 
that  he  will  serve  the  corporation  for  the  period  of  one  year  after  iti 
organization,  is  not  within  the  statute  of  frauds,  because  the  contracts 
so  far  as  the  corporation  is  concerned,  could  have  no  existence  until  after 
its  organization.     Mc Arthur  v.  Times  PriiUinrj  Co.,  653. 

1.  CoNTRAcrs  IN  Restraint  of  Trade,  What  are.  — A  contract  between 
corporations  engaged  in  the  manufacture  and  sale  of  dynamite,  to  the 
effect  that  none  of  them  shall  make  any  sii lament  to  any  part  of  the 
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United  States  lying  east  of  the  eastern  bonndaries  of  Montana,  Wjo* 
ming,  Colorado,  and  New  Mexico;  that  with  respect  to  the  territory  west 
of  each  boundaries,  none  of  the  parties  shall  become  interested  in  the 
manufacture  and  sale  of  dynamite,  except  under  the  provisions  of  the 
eontract,  and  that  of  the  aggregate  quantity  of  the  dynamite  to  be  sold, 
the  several  parties  may  sell  only  such  proportion  as  is  designated  in  the 
contract,  and  should  either  sell  in  excess  of  such  proportion,  it  should 
pay  over  to  the  other  parties  the  profits  of  such  excess;  and  that  a 
committee  to  be  appointed  by  the  parties  to  the  contract  shall  fix  the 
price  at  which  the  dynamite  may  be  sold  in  the  states  and  territories 
embraced  within  the  agreement,  — is  invalid,  under  a  statute  declaring 
that  every  contract  by  which  any  one  is  restrained  from  exercising  a 
lawful  profession,  trade,  or  business  of  any  kind  is  to  that  extent  void. 
Vulcan  Powder  Co.  y7 Hercules  Powder  Co.,  242. 

C  Contracts  in  Restraint  of  Trade  —  Patent  Riqhts.  —  The  fact  that 
one  of  the  parties  to  a  contract  was  the  owner  of  letters  patent  for  certain 
methods  and  processes  of  making  dynamite  will  not  render  valid  a  con< 
tract,  otherwise  void  as  in  restraint  of  trade,  whereby  all  the  parties  to 
the  contract  agree  not  to  be  interested  in  the  manufacture  or  sale  of  dy- 
namite except  in  certain  states  and  territories,  and  that  even  in  those 
states  and  territories  each  of  them  shall  manufacture  and  sell  a  certain 
quantity  only,  and  at  a  price  to  be  fixed  by  a  committee  to  be  ap- 
pointed.     Vulcan  Powder  Co.  v.  Hercules  Poioder  Co.,  242. 

%,  Contract  in  Restraint  of  Trade  cannot  Give  Rise  to  a  Cause  or 
Action.  —  The  court  will  leave  each  of  the  parties  where  it  finds  him.  If 
it  was  a  part  of  such  contract  that  if  either  of  the  parties  should  sell 
beyond  a  designated  proportion  of  dynamite  he  would  account  to  the 
others  for  the  profits  derived  by  him  therefrom,  the  court  will  not  com- 
pel him  to  submit  to  an  examination  of  bis  books,  and  to  account  for 
such  sum  as  may  be  found  due  from  him  according  to  the  provisions  of 
the  contract.      Vulcan  Powder  Co.  v.  Heradef  Powder  Co.,  242. 

8de*BANKS,  6;  Corporations,  3-5,  13;  Deeds,  2,  7,  8;  Evidence,  4;  Fraud, 

2,  3;  Insurance,  1,  6,  7;  License,  3;  Master  and  Servant,  1,  2, 
Mechanic's  Lien,  2;  Pleading,  2,  7;  Public  Lands,  3;  Railroads, 
9.  11,  12;  Sales;  Services;  Specific  Performance;  Surbttshif,  1,2; 
ViNDOB  AND  Purchaser,  5,  6,  9. 

CONTRIBUTORY  NEGLIGENCE. 

See  Masteb  and  Servant,  17,  18,  20;  Municipal  CoBPOBATioira^  10,  12} 

Nbolioence,  1,  5,  6;  Witnesses,  1. 

CONVERSION. 
See  Larosnt,  2: 

CONVEYANCES. 
Bee'AosNCT,  S-5;  Deeds;  Fraudulent  Convctanoes;  Husband  and  Win, 

3,  4;  License,  7;  Mortgaobs;  Powers;  Real  Propbktt;  Vsndok  and 
Purchaser. 

CORPORATIONS. 
!•  ImtimTTT  from  Liability  of  Corporation  does  not  Extend  to  Acts 
Ultra  Vires.  — The  immunity  from  liability  of  a  corporation  exercis- 
ing a  delegated  authority  for  the  public  benefit  for  a  private  injury. 
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where  the  damage  sustained  is  the  result  of  the  proper  exercise  of  th« 
power  or  privilege  conferred  by  law,  does  not  extend  to  acts  that  are 
uitra  vires,  or  that  are  equivalent  to  a  confiscation  or  condemnation  of 
property  rights  of  the  citizen,  unless  provision  is  made  for  due  cornpea* 
sation.     Hudson  River  Telephone  Co.  v.   Watervliet  Turnpike  etc.  Co.,  838. 

Declarations  of  thk  Officers  of  a  Corporation  bind  it  only  when 
made  in  the  course  of  the  performance  of  their  authorized  duties,  so 
that  such  declarations  constitute  part  of  the  res  gestce.  Brmoning  v. 
Hifikle,  691. 

Contracts  Made  by  Promoters  of  a  Corporation  in  anticipation  of 
its  organization  may  be  ratified  by  it  after  its  incorporation,  and  such 
ratification  may  be  inferred  from  acts  or  acquiescence  on  its  part,  or  that 
of  its  authorized  agents,  as  well  as  from  the  formal  action  of  its  board 
of  directors.     Mc Arthur  v.  Times  Printing  Co.,  653. 

Promoters,  Contracts  with.  —  If  persons  engaged  in  procuring  the 
organization  of  a  corporation  to  publish  a  newspaper  enter  into  a  con- 
tract with  another  person  for  his  services  as  advertising  solicitor  for 
sach  newspaper  for  one  year,  and  he,  after  the  corporation  is  perfected, 
enters  its  services  pursuant  to  his  contract,  with  the  knowledge  of  ita 
officers,  and  continues  in  such  service  for  some  months,  the  corporation 
may  be  deemed  to  have  adopted  the  contract  of  its  promoters,  and  held 
liable  thereon.     Mc  Arthur  v.  Times  Printing  Co.,  653. 

Promoters'  Contract.  —  If  a  Corporation  Adopts  a  Contract  made 
by  its  promoters,  such  adoption  cannot  relate  back  to  the  making  of  the 
contract  by  tlie  promoter;  for  the  corporation  having  at  that  time  no 
existence,  and  no  power  to  contract,  no  act  on  its  part  can  ratify  such 
a  contract  as  of  a  date  anterior  to  the  creation  of  the  corporation. 
Mc  Arthur  v.  Times  Printing  Co.,  653. 

The  Property  of  a  Corporation  is  a  Trust  Fdnd  for  the  payment  of 
its  debts,  in  the  sense  that  when  it  is  lawfully  dissolved  all  its  creditors 
are  entitled  in  equity  to  have  their  debts  paid  out  of  such  property  be- 
fore any  distribution  thereof  is  made  among  the  stockholders,  and  also 
in  the  sense  that  any  conveyance  of  the  property  of  the  corporation, 
without  authority  of  law  and  in  fraud  of  existing  creditors,  is  void  a 
against  them.     Hospes  v.  Northwestern  Mfg.  Co.,  637. 

Unpaid  ScBscRiFrioN  for  Stock  does  not  Constitute  a  Trust  Fund 
for  the  payment  of  creditors  of  the  corporation  to  any  greater  extent 
than  any  other  of  its  assets,  and  whether  the  issuing  of  stock  without 
exacting  payment  therefor  constitutes  a  fraud  upon  creditors  is  to  be 
determined  upon  the  same  principle  as  if  the  controversy  related  to 
■ome  other  assets  of  the  corporation.  Hospes  v.  Northvxstern  Mfg.  Co.f 
637. 

Unpaid  Subscription  for  Stock  cannot  be  Recovered  by  creditors 
of  the  corporation  when  the  corporation  itself  never  had  any  such  right. 
Hence  if  stock  is  issued  by  a  corporation  upon  contract  that  it  shall 
not  be  paid  for,  its  creditors  cannot  recover  payment  for  such  stock  on 
account  of  the  implied  promise  of  the  persons  receiving  it  that  such 
payment  will  be  made.  If  the  creditors  have  rights  of  action  in  such 
a  case  superior  to  those  of  the  corporation,  they  must  l>e  based  upon  tort 
or  fraud,  actnul  or  implied.     Hoi^pes  v.  No> thioestern  Mfg.  Co.,  637. 

Bonus  Stock.  —  A  CREorroR  Who  Seeks  to  Compel  Payment  fob 
Bonus  Stock  need  not  allege  that  he  believed  such  stock  to  have  been 
paid  for  when  he  became  such  creditor,  and  that  he  relied  upon  the 
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apparent  capital  of  the  corporation.  If  he  had  knowledge  of  the  sr- 
rangement  under  which  the  stock  was  issued,  that  must  be  pleaded  aa  a 
matter  of  defense.     Hospea  v.  Northwestern  Mfg.  Co.,  637. 

10.  Bonus  Stock  —  Pleading.  —  Assigneb  Seeking  to  Oompkl  thb 
Holders  of  Bonus  Stock  to  make  payment  therefor,  and  whose 
claims  were  acquired  after  the  corporation  became  insolvent,  should 
state  what  he  paid  for  such  claims,  or,  at  least,  aver  that  he  paid  some 
substantial  consideration.  If  he  bought  up  the  claims  for  a  mere  song, 
for  the  purpose  of  speculating  on  the  liability  of  stockholders,  no  court 
would  grant  him  relief.     Hospes  v.  Northwestern  Mfg.  Co.,  637. 

11.  Bonus  Stoc?:. — Persons  Dealing  with  a  Corporation,  in  the  Ab- 
sence or  Knowledge  to  the  Contrary,  have  the  right  to  assume 
that  it  has  a  paid-in  capital  to  the  amount  which  it  represents  itself 
as  having,  and  if  they  give  credit  on  the  faith  of  that  representation, 
and  the  corporation  becomes  insolvent,  one  who  has  received  bonus  stock 
without  making  payment  therefor  may  be  compelled  to  make  such 
payment,  but  it  is  only  those  creditors  who  may  be  fairly  presumed 
to  have  relied  upon  the  apparent  amount  of  capital  in  whose  favor  the 
law  will  recognize  and  enforce  an  equity  against  the  holders  of  bonu* 
•took.     Hospea  v.  Northwestern  Mfg.  Co.,  637. 

12.  In  the  Case  of  the  Issue  of  Bonus  Stock,  an  Equitt  does  not 
lie,  in  favor  of  all  the  creditors  of  the  corporation,  entitling  them  to 
compel  payment  therefor.  Such  an  equity  does  not  exist  in  favor  of 
•  creditor  whose  demand  accrued  prior  to  such  issue,  nor  in  favor  of  a 
creditor  whose  demand  was  thereafter  contracted  with  full  knowledge 
of  the  arrangement  by  which  the  bonus  stock  was  issued,  for  one  cannot 
be  defrauded  by  that  which  he  knows  when  he  acted.  Hospta  v.  North' 
western  Mfg.  Co.,  637. 

18.  Statxttk  Forbidding  the  Issuing  of  Stock  Which  is  not  Paid  for 
does  not  create  an  implied  contract  that  one  who  receive  bonus  stock 
without  payment  will  pay  therefor,  though  it  may  make  such  issue 
void  and  ultra  vires.     Hospes  v.  Northwestern  Mfg.  Co.,  637. 

14  CJoEPOBATB  Liability  of  Stockholders,  Who  may  Enforce.  — The  in- 

.  dividual  liability  of  stockholders  for  corporate  debts  may  be  enforced  io 

a  sequestration  proceeding  against  the  corporation,  under  chapter  76  of 

the  General  Statutes  of  Minnesota,  upon  the  application  of  any  creditor 

who  is  a  party  to  the  proceeding.     Hospes  v.  Northioestern  Mfg.  Co.,  637. 

ISi.  Constitutional  Liability  —  Corporate  Liability  of  Stockholder.  — 
Under  a  provision  of  a  state  constitution  declaring  that  each  stockholder 
in  a  corporation  shall  be  liable  to  the  amount  of  the  stock  held  by  him, 
each  is  liable  for  corporate  debts,  in  addition  to  the  risk  of  losing  the 
amount  of  his  stock,  though  he  has  paid  therefor  in  fulL  WiUU  r. 
Mabon,  626. 

IC  Insolvency  of  Corporation  —  Effect  on  Liability  of  Stockholders. 
—  If  a  corporation  is  adjudged  to  be  insolvent  upon  the  petition  of  its 
creditors,  and  a  receiver  is  appointed,  who  administers  its  assets  and  dis* 
tributes  their  proceeds  among  those  creditors,  who  executed  releases  as 
required  by  statute,  such  releases  do  not  affect  the  personal  liability  of 
the  stockholders,  if  the  statute  declares  that  a  release  executed  there- 
under shall  not  operate  to  discharge  any  other  party  liable  as  surety, 
guarantor,  or  otherwise,  for  the  same  debt.      Willis  v.  Malxm,  626. 

17.  Onk  Sued  for  the  Prick  of  Stock  Issued  to  Him  cannot  escape 
his  obligation  to  pay  therefor  by  proving  that  certain  officers  of  the 
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eorporation  told  htm  that  atich  stock  had  been  paid  for  by  another  per- 
son, unless  he  further  proves  that  in  making  such   declaration   such 
ofiBcer  was  acting  for  the  corporation  and  ciotUed  with  authority  to  speak 
for  it.     Browning  t.  Hinkle,  69 1 . 
8m  Aauior,  2;  Coksiiidxions,  9;  Contracts,  2;  Libel,  4-6)  Luutations 

OF  Actions,  1. 

COSTS. 
See  Contempt,  2;  Injunction,  4;  Judoments,  2. 

CO-TENANCY. 
See  Dowbb;  Pautitiox,  2. 

COUNSEL. 
See  Malicious  Proseodtion,  2;  Tbiai^  10. 

COUNTIES. 
L  LlABiLiTT  FOR  Defbctivk  Bridqes.  —  A  county  is  not  liable  for  inju- 
ries caased  by  a  defective  bridge,  in  the  absence  of  a  statute  creating 
■uch  liability,  either  expressly  or  by  necessary  implication.     Heigel  t 
Wichita  County,  63. 
1,  LiABiLiTT  FOR  Neqliqencb  OF  OFFICERS.  — In  the  absence  of  a  statatK 
imposing  liability,  a  county  is  not  liable  for  injuries  resulting  from  tb» 
negligence  of  its  officers  or  agents.     Heigel  v.  Wichita  County,  63 
See  ExEOUTioN,  3;  Municipal  Corpobations,  14. 

COUPONS. 
See  Trusts,  11,  12. 

COURTS. 
OOVBTS  DB  Facto.  —  Such  a  thing  as  a,de  facto  court  cannot  exist,  and  co»> 

seqnently  its  judgments  caanut  be  sustained.     Oorman  v.  People,  360l 
8ee  Attorney  and  Client,  1;  Contempt;  Criminal  Law,  1;  Fbauddlbmy 

Conveyance,  2;  Guardian  and  Ward,  1;  Highways;  Infants;  Judo- 

mbnts;  Jurisdici-ion;  License,  9;  Mbcbanio's  Libn,  3;  Plbadikq,  1]| 

Kbckitrbs,  2,  3;  Statutes,  2,  17. 

COVENANTS. 
See  Railkoads,  9. 

CREDITOR'S  SUIT. 
Rbsulttno  Trusts.  —  If  the  statute  of  a  state  provides  that  when  property 
purchased  by  the  debtor  is  conveyed  to  a  third  person,  with  intent  to 
defraud  the  creditors  of  such  del)tor,  a  trust  shall  result  in  favor  of  such 
creditors  to  the  extent  that  may  be  necessary  to  satisfy  their  demands, 
they  may,  if  residents  of  the  state,  prosecute  an  action  to  enforce  such 
trust,  without  first  obtaining  judgment  on  their  demand,  if  their  debtor 
im  a  non-resident  of  the  state,  and  has  no  property  therein  which  can  bo 
appropriated  to  the  satisfaction  of  the  debt  by  legal  proceedings.  Over' 
mire  v.  Haioorth,  660. 
An.  St.  fiBP.,  Vol.  XXXL  -62 
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CRIME. 

See  Libel,  2,  7,  8. 

CRIMINAL   LAW. 

I.  ObNixiOT  or  Laws  —  PaosEcaTioNs,  under  Which  Law  to  bi  Ow* 
DUCTED.  —  A  statute  declaring  that  no  grand  jury  shall  hereafter  be  stiiii« 
moned  or  required  to  attend  the  sittings  of  any  district  court,  onleu 
ordered  by  the  judge  thereof,  and  providing  for  prosecutioaa  by  indict- 
ment,  applies  to  the  prosecution  of  crimes  allee;ed  to  have  been  com* 
mitted  prior  to  its  enactment.     In  re  Wright,  94. 

%.  OoNsrrruTioNAL  Law.  —  Prosecution  by  Information,  instead  of  by 
indictment,  is  not  a  denial  of  due  process  of  law.     In  re  Wright,  94. 

IL  Laws  abb  ex  Post  Facto  if  they  make  an  act  criminal  which,  when  it 
was  committed,  was  innocent,  or  aggravate  a  crime  and  make  it  greater 
than  when  committed,  or  change  the  punishment  and  make  it  greater 
than  that  annexed  to  the  crime  when  committed,  or  alter  the  rules  of 
evidence  so  as  to  receive  less  or  diGferent  testimony  than  that  required 
at  time  of  the  commission  of  the  oflFense  charged,  or  otherwise  alter  the 
lituation  of  the  accused  to  his  disadvantage.     In  re  Wright,  94. 

i.  Laws,  bx  Post  Facto. — So  Far  as  Merb  Modes  of  Procedure  are 
ooncerned,  a  party  has  no  more  right  in  a  criminal  than  in  a  civil  action 
to  insist  that  his  cause  be  disposed  of  under  the  law  in  force  when  the 
act  to  be  investigated  is  charged  to  have  taken  place.     In  re  Wrvjht,  94. 

1.  Malicb  Implied  from  Use  of  Deadly  Weapon.  —  The  law  implies 
malice  from  the  use  of  a  deadly  weapon,  unless  there  are  some  circnm- 
atanoes  of  mitigation  or  excuse  in  the  case.     Slate,  v.  Jackson,  S90. 

IL  Alibi,  Proof  of,  must  be  Clear  and  Convincing.  —  The  evidence  relied 
on  to  establish  proof  of  an  alibi  must  be  sufficiently  clear  and  convincing, 
to  satisfy  the  jury  that  the  preponderance  of  the  evidence  is  in  favor  of 
the  aUbi;  but  it  need  not  be  sufficient  to  remove  all  reasonable  doubt 
thereof.     Siate  v.  Jackson,  890. 

y.  Conviction.  —  A  plea  of  guilty  by  or  verdict  against  one  accused  o^ 
crime  is  a  conviction.      Wilmoih  v.  Hensel,  738. 

8m  Assault,  I;  Embezzlement;  Extradition;  False  Imprisonment,  2; 
Ihjunotions,  3;  Larceny;  Rewards;  Shipfino;  States,  2;  Statutbs, 
6^  13;  Trial,  IL 

CROSS-BILL. 
See  Equity,  1;  Plbadino,  6. 

CUSTODY. 
See  Execution,  5. 

DAMAGES. 

L  iHJtTBT  TO  Plaintiff's  Fbblinos  may  be  included  as  an  element  of  dam* 
ages  in  an  action  for  making  a  false  statement,  the  effect  of  which  was 
to  deprive  him  of  employment.     Lombard  v.  Lennox,  628. 

f,  "Smabt-momey"  as  Exemplary  Damages,  or  any  damages  by  way  of 
punishment  merely,  cannot  be  recovered  in  any  case.  Damages  to  be 
awarded  must  never  exceed  compensation  for  the  injury  done.  Stuy* 
vesant  r.  Wilcox,  580. 

%.  ExBMPLARY  Damages  —  Rule  for.  — In  cases  calling  for  exemplary  dam- 
ages, only  such  an  amouut  can  be  recovered  as  will  fairly  compensate  the 
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party  entitled  to  them.  "  Smart-money  "  in  addition  to  tWa  cannot  b« 
rtcovered  by  way  of  pnnishment  for  the  wrong  done.  Stuyvesant  r, 
WUcox,  680. 

4.  Damages  in  Action  for  Death  by  Wbongfol  Act  of  Defendant.  —  In 
an  action  for  the  death  of  a  person,  caused  by  the  wrongful  act  of  the 
defendant,  the  basis  of  recovery  is  the  proof  of  pecuniary  damage,  and 
not  the  proof  of  the  desith,  caused  by  the  wrongful  or  negligent  act  of 
the  defendant.     Klepsch  v.  Donald,  936. 

ft.  Plbadinq  in  Negligence  Case.  —  In  an  action  by  a  father  to  recover 
damages  for  the  death  of  his  minor  son,  caused  by  negligence,  a  general 
allegation  of  damage  is  sufficient  to  authorize  the  recovery  of  such  dam- 
ages as  naturally  and  usually  flow  from  the  death.  Orman  v.  Mannke, 
340. 

8m  Assault,  2;  Eminent  Domain,  3-5;  Evidence,  4;  False  Imprison- 
ment; Infants;  Interest;  Libel,  7,  8;  Pleading,  2;  Process,  2; 
Railroads,  1,  2,  7,  9,  10,  13,  19,  26;  Real  Phofbbtt,  7j  Subbttship, 
4;  Tbleobaphs,  2;  Tbial,  2,  5;  Waters,  5. 

DAYS   OF  GRACE. 
See  Checks,  1. 

DEATH. 
See  License,  6. 

DEBTOR  AND  CREDITOR. 

L  Payment  —  Application  of.  —  A  person  indebted  on  separate  and  dis- 
tinct accounts  has  the  right  to  have  his  payments  appled  to  such  account 
as  he  shall  direct.  A  creditor  receiving  the  money  with  such  direction 
ia  bound  to  give  credit  accordingly;  but  if  a  payment  is  made  without 
direction  as  to  its  application,  the  creditor  may  apply  it  to  any  debt  due 
him  at  the  time  from  such  debtor.     Perot  v.  Cooper,  258. 

I.  Payments  —  Implied  Application  of.  — It  is  not  always  necessary  that 
%  debtor  expressly  direct  the  application  of  a  payment  made  to  bis 
creditor,  and  if  from  the  circumstances  his  purpose  may  be  clearly  im- 
plied, the  creditor  is  bound  to  regard  it.  When  a  creditor  claims  that 
his  debtor  owes  him  upon  two  separate  demands,  one  of  which  is  ad- 
mitted and  the  other  disputed,  a  payment  made  by  the  debtor  will  be 
presumed,  in  the  absence  of  evidence,  to  be  made  upon  the  demand  ad- 
mitted, rather  than  upon  the  one  disputed,  at  the  time  of  making  such 
payment.  So,  also,  an  undesignated  payment  will  be  applied  to  an  in- 
terest-bearing demand,  rather  than  to  one  not  bearing  interest.  Perot 
T.  Cooper,  258. 

8m  Assignment;  Banes,  1-10;  Corporations,  6-9,  11,  12,  16;  Cbeditob's 
Suit;  Executors  and  Administrators,  3;  Fbaudulbmt  Convbtahoks; 
Husbahp  and  Wife,  4;  Soretyship,  6. 

DECEDENT  ESTATES. 
Bee  Executors  and  Administratobs. 

DECLARATIONS. 
See  CoBPOBATioNS,  2,  17;  Evidence,  1;  Wills,  2. 
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DEEDS. 

1.  Words  nr,  Sitfficibnt  to  Convey  Estati  nr  Land.  —  The  following 
wonls  in  a  deed  from  a  grantor  to  a  grantee,  made  in  consideration 
of  love  and  affection,  are  sufficient  to  convey  an  estate  in  the  land,  and 
operate  to  convey  such  an  estate,  and  do  not  create  a  copartnership  be* 
tween  the  parties  thereto:  "Do  give  and  release  unto  him  so  much  land  at, 
along,  below,  and  above  the  mill-dam  upon  my  land,  known  by  the  name 
of  the  Mill's  Old  Dam,  and  adjoining  his,  as  will  serve  for  the  purpose  of 
cutting  a  race,  and  for  waste-way  and  mill,  all  conveniences  in  putting 
np  same  and  lumber-yards,  also  free  ingress  and  egress  to  and  from  said 
mill  or  pond  through  my  lauds,  and  also  of  backing  water  upon  my  land 
to  the  height  of  thirteen  feet  live  water,  and  all  the  privileges  of  said 
mill  two  thirds  of  the  time,  reserving  to  myself  one  third  part  of  said 
mill  after  paying  one  third  part  of  whatever  amount  it  may  cost  him  in 
putting  in  operation  said  mill."    Jordan  v.  Neecx,  869. 

%,  Sufficiency  of. — No  precise  technical  words  are  required  to  be  used 
in  a  conveyance  of  real  estate.  The  use  of  any  words  which  amount 
to  a  present  contract  of  bargain  and  sale  is  sufficient.  Whatever  may 
be  the  inaccuracy  of  expression  or  the  inaptness  of  the  words  used  in  the 
instrument,  the  courts  will  give  effect  to  it,  if  an  intention  to  pass  the 
title  can  be  discovered  therefrom.     Harlowe  v.  Hudgina,  21. 

S,  DsLivERY  OF  Deed  by  Agent  of  Grantor  Valid  when.  —  Where  a 
deed  is  drawn  up  by  the  grantee,  and  sent  to  the  grantor  to  be  executed, 
with  directions  to  record  it,  the  recording  officer,  when  the  deed  is  de- 
livered to  him  pursuant  to  such  directions,  becomes  the  agent  of  the 
grantee,  and  such  delivery  gives  the  deed  full  force.  Prignon  y, 
Daussat,  914. 

4k  Iv  A  General  Description  is  Followed  by  a  Clause  Summing  up 
the  intention  of  the  parties  as  to  the  premises  conveyed,  such  clause 
has  a  controlling  effect  upon  all  prior  phrases  used  in  the  descrip- 
tion.   Plummer  v.  Oould,  667. 

&  Boundaries  —  North.  —  If  land  intended  to  be  conveyed  is  described 
in  a  deed  as  commencing  at  a  point  on  the  northwesterly  line  of 
H.  Street,  distant  125  feet  north  of  the  northeasterly  line  of  Fourth 
Street,  and  running  thence  northeasterly  along  said  northwesterly  line 
of  H.  Street  25  feet,  and  extending  back  from  H.  Street  75  feet,  the  word 
•'  north  "  must  be  construed  as  meaning  due  north,  and  the  place  of  com- 
mencement must  be  ascertained  by  finding  a  point  on  the  northwest- 
erly line  of  H.  Street,  which  is  125  feet  due  north  from  a  point  on  Fourth 
Street,  though  such  point  b  less  than  125  feet  from  the  corner  of  H.  and 
Fourth  streets.    Currier  v.  Nelson,  239. 

%,  Consideration  Merely  Nominal  does  not  Constitute  Grantee  Pub- 
chaser  for  Value. — A  grantee  of  valuable  property  for  a  merely 
nominal  money  consideration  actually  paid,  but  where  all  the  circum- 
stances attending  the  transaction  are  indicative  of  a  gift,  is  not  a  pnr- 
ohaser'for  a  valuable  consideration  within  the  meaning  of  the  recording 
act,  and  his  deed,  although  recorded,  conveys  no  title  as  against  a  prior 
unrecorded  deed  of  the  same  property.  To  constitute  a  grantee  a  pur- 
chaser  for  value,  the  consideration  of  the  grant  must  be  not  only  good, 
but  valuable,  in  the  sense  that  a  fair  equivalent  is  given  for  the  property 
granted.  Where,  therefore,  the  owner  of  a  farm  worth  twenty  thou- 
sand dollars  conveys  it  to  his  wife,  and  six  years  after,  and  before  the 
former  deed  is  recorded,  conveys  it  to  his  daughter  by  a  deed  reciting  a 
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consideration  of  ten  dollars  and  the  annual  payment  to  the  grantor,  dur- 
ing his  lifetime,  of  the  entire  net  proceeds  of  the  farm,  and  of  one  third 
of  such  proceeds  to  his  wife  during  her  lifetime  if  she  survived  him,  and 
of  one  third  thereof  to  another  danghter  for  the  same  period,  and  of  one 
half  of  such  proceeds  to  her  after  the  death  of  both  parents,  giving  to  the 
grantee  power  to  sell  the  property  after  her  mother's  death,  the  use  of 
one  half  of  the  proceeds  to  be  given  to  her  sister  during  her  life,  the 
grantee  under  the  second  deed  is  not  a  subsequent  purchaser  for  value 
within  the  meaning  of  the  statute,  and  her  deed,  though  first  recorded, 
is  no  bar  to  an  action  of  ejectment  brought  against  her  by  the  successors 
in  interest  of  the  grantee  under  the  first  deed.     Ttn  Eyck  v.  Wilherk,  809. 

7.  Contract  of  Marriage  Valuable  Con'sideratio.v  for  Deed,  and  need 
NOT  BB  IN  WRmNO  WHEN. — A  Contract  of  marriage  is  not  only  a 
good,  but  also  a  valuable  consideration  for  a  deed.  And  where  a  deed 
recites  that  the  consideration  thereof  is  the  promise  of  the  grantee  to 
marry  the  grantor,  and  is  drafted  by  the  grantee,  and  sent  to  the  grantor 
for  execution,  it  is  not  necessary,  in  order  to  render  the  consideration 
sufficient,  that  there  should  be  a  written  memorandum  of  the  contract 
of  marriage  signed  by  the  grantee.     Prignon  v.  Daussat,  914. 

C  Validity  of,  not  Affected  by  ANYrniNo  that  may  Happen  Af- 
ter IT3  Execution.  — When  a  deed  is  executed  upon  a  good  and  valid 
consideration,  the  transaction  is  complete,  and  the  deed  will  be  unaf- 
fected by  anything  that  may  happen  thereafter.  Where,  therefore,  a 
grantee,  at  the  time  of  the  execution  of  a  deed  to  her,  in  consideration 
of  her  promise  to  marry  the  grantor,  is  unaware  of  the  intention  of  the 
grantor  to  defraud  his  creditors,  the  fact  that  she  becomes  aware  of  such 
fraudulent  intent  before  she  complies  with  her  contract  of  m  irriage  is 
not  suflBcient  to  avoid  the  deed,  since  the  consideration  for  the  deed  is 
the  agreement  to  marry,  and  not  its  actual  consummation.  Prignon  ▼. 
Daussat,  914. 

S.  XJnrecokded  Conveyances  are  Valid  against  all  persons,  except  subse- 
quent purchasers  and  mortgagees  in  gooil  faith  and  for  a  valuable  con 
sideration.      Warnock  v.  Harlow,  209. 

10.  Unrecorded  Conveyances  —  Subsequent  Pdrcha-sers,  Who  are  not. 
—  One  who  brings  and  successfully  maintains  an  action  to  have  the  de- 
fendant declared  to  hold  property  in  trust,  and  to  compel  a  conveyance 
thereof,  is  not  a  subsequent  purchaser,  and  no  title  he  may  acquire  by 
virtue  of  the  judgment  in  such  action,  and  a  conveyance  made  pursuant 
thereto,  can  have  precedence  over  an  unrecorded  conveyance  made  by 
the  defendant  before  the  suit  was  brought.      Wurnock  v.  Harlow,  209. 

11.  Deed  Subject"  to  Mortoaqe  —  Effect  of.  —  When  a  conveyance  of  an 
entire  estate  is  made,  subject  to  a  mortgage,  the  grantee  takes  only  the 
equity  of  redemption,  in  the  absence  of  specifications  in  the  deed  or  of 
proof  aliunde  to  the  contrary.     Stephens  v.  Clay,  .328. 

12.  Assignment  ok  —  Record  as  Evidence.  —  When  the  record  of  a  deed 
is  offered  in  evidence  by  consent,  and  the  record  shows,  immediately 
following  such  deed,  without  any  space  or  lines  intervening,  the  follow- 
ing: "  Assignment.  —  I  assign  the  within  to  Elizabeth  Graham,  for  value 
received  of  her," —  followed  by  the  signature  and  acknowledgment  of  the 
grantee  named  in  the  deed,  both  instruments  purporting  to  be  acknowl- 
edged before  the  same  officer  the  same  day,  the  record  of  both  being 
apparently  in  the  same  handwriting,  ami  with  but  a  single  file-mark  for 
the  record  of  both,  the  record  of  the  assignment  is  admissible,  in  conneo* 
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tion  with  the  record  of  the  deed,  for  the  purpose  of  showing  what  the 
assignmeat  ref.ers  to,  and  that  in  fact  it  was  indorsed  on  the  deed,  and 
that  it  referred  thereto  and  to  the  land  therein  described.  HarUnoe  ▼. 
Hudgina,  21. 

13.  AssiQMMENT  OF.  —  An  assignment  in  the  following  words,  "I  assign  the 
within,  for  value  received,"  indorsed  upon  and  immediately  following 
the  words  of  a  deed,  and  duly  acknowledged  and  signed  by  the  grantee 
named  therein,  is  sufficient  to  vest  the  title  to  the  land  described  in  the 
deed  in  the  assignee  named  in  such  assignment.  Harlowe  v.'HudgtJia, 
21. 

See  £viDSNC£,  2;  Fraud,  3;  Limitations  of  Actions,  8;  Lu  Pbhdbms,  1| 
MoBTOAQEs,  1-5;  Real  Phofertt,  2. 

DE  FACTO. 
See  Courts;  Officers,  1. 

DEFINITIONS. 
**  Acceptance."    Metrofmlitan  Nat.  Bank  v.  Jones,  403. 
"Acquiring,  possessing,  and  protecting  property."    CoTianofmeaUh  ▼.  Perrjf, 

633. 
*'  All  the  evidence. "    Oorman  v.  People,  350. 
"At  the  time."    McNuUa  v.  Loekridge,  362. 
"Australian  ballot  system."    Allen  y.  Olynn,  304. 
Fraud.     Metcalfy.  Hart,  122. 
"Heirs."    Jordan  v.  Neece,  869. 

"I  assign  for  value  received."     Harlowe  v.  HudginM,  21. 
"Life  lease."     Welsh  v.  London  Assnr.  Co)-p.,  786. 
Proximate  cause.     Oonzales  v.  Oalveston,  17. 
Hespondeat  superior.     McNulta  v.  Loekridge,  362, 
"Shoot."     People's  Gas  Co.  v.  Tyner,  433. 
"Shooting."    People's  Gas  Co.  v.  Tyner,  433. 
"Smart-money."    Stuyvesant  v.  Wilcox,  580. 
''Special."    Chicago  etc.  R'y  Co.  v.  Titterington,  39. 
" Through  joint  rates. "     Burlington  etc.  By  Co.  v.  Dey,  477. 
**Were  arrested  and   lodged   in   jail  to-day  on  charge  of  theft."    B*h  ▼. 

Fuller,  75. 

DE  JURE. 

See  Officers,  I. 

DELIVERY. 
See  Banks,  8;  Deeds,  3;  Negotiable  iNSTBUMXim,  1,  4. 

DEMURRER. 
See  Pleadino,  4,  S. 

DEPOT. 
See  Fraud,  3:  Railroads,  9,  17,  18. 

DESCENT. 
Wills.  —  In  the  Ab.sbnoe  of  a  Valid  Testamentart  Disposmoir  by  a 
testator  of  any  part  of  his  estate,  it  vesta  in  hia  heir  at  law.    Heideitf 
heimer  v.  Bauman^  29. 
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DEVISE. 
WiLU — lyoriiUTiyB  Trttst  Vests  BsNsnoiAi.  Iwnauan  nr  Hkib  at 
Law.  —  When  a  bequeat  is  declared  upon  it*  face  to  be  apoa  such 
trusts  as  the  testator  has  otherwise  signified  to  the  devisee,  he  takes  no 
beueiioial  interest;  and  if  the  trusts  are  not  sufficiently  defined  by  the 
will,  or  other  writing  identified  sis  part  of  it,  the  equitable  interest  goes 
to  the  heirs,  or  next  of  kin,  as  property  of  the  deceased  not  disposed  o( 
by  the  WilL     Heidenheimer  v.  Bauman,  29. 

See  ExBOUTOBs  and  Administratobs,  1;  Tavwn,  L 

DIRECTORS. 

See  COBFOBATIUNS,  3. 

DISBARMENT. 
See  Attornet  and  Client,  4-7« 

DISCRIMINATION. 
See  Blbctions.  1;  Statdtss,  9, 

DISMISSAL. 
See  Appeal,  2, 

DISSOLUTION. 
See  InjuvcTioNs,  5,  6;  Partnsbship,  & 

DISTRIBUTION. 
See  Partition,  2. 

DITCHES. 
See  Drains;  Waters.  3,  12-19L 

DIVERSION. 
See  Waters,  4-10, 18,  19. 

DOCKS. 
See  Eminent  Domain,  2. 

DOGS. 
See  Municipal  CoKPORATiONg,  i. 

DOMICILE. 
See  ExEccTOBa  and  Administrators,  2;  Taxes,  L 

DOWER. 
L  Ikohoatb  Bioht  of,  Defeated  by  PARTrrioN  Sale. — The  seisin  of 
a  husband  who  acquires  title  to  land  as  a  tenant  in  common  with 
others  is  subject  to  the  paramount  right  of  his  co-tenanta  to  demand 
partition.  His  wife's  right  of  dower  therein  is  therefore  subordinate  to 
that  paramount  right,  which,  when  enforced  by  a  sale  made  under  a 
decree  of  the  court,  defeats  her  inchoate  right  of  dower  in  the  land, 
although  she  was  not  a  party  to  the  action  for  partition.  Holley  v. 
Glover,  883. 
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8.  Effect  of  Convbtance  by  Husband  to  Third  Person  befori  Pab> 

TiTiON. — Where  a  husband  holding  land  as  a  tenant  in  common,  in 
which  his  wife  has  an  inchoate  right  of  dower,  conveys  his  interest 
to  another  person,  and  the  land  is  thereafter  sold  under  a  decree  of 
court  in  an  action  for  partition  to  which  the  husband  is  a  party,  bat 
not  the  wife,  such  right  to  dower  is  defeated,  not  because  the  husband 
was  not  the  wife's  representative,  but  by  the  exercise  of  the  right  of 
partition,  which  was  paramount  to  it.  The  wife  was  not  a  necesaarj 
party  to  such  action.  UoUey  v.  Glover,  883. 
See  Real  Fropbrtt,  1. 

DRAINS. 
See  HiQHWAYS;  License,  6;  Municipal  Corporations,  9. 

DUE  PROCESS  OP  LAW. 
See  Criminal  Law,  2;  Statutes,  11. 

EASEMENTS. 
See  Ejectment,  1;  License,  1;  Railroads,  A. 

EJECTMENT. 
1.  Ejectment  will  Lie  onlt  for  Things  whereof  possession  may  be  d^ 
iivered,  and  it  will  not  lie  for  a  mere  license,  an  incorporeal  heredita* 
ment,  ri^ht  of  way,  or  an  easement.     Hancock  v.  MeAvoy,  774. 

9.  Ejectment  for  Right  of  Interment  in  Burial  Lots. — The  exclnsiT* 

right  of  sepulture  in  the  buryiiig-ground  of  a  cemetery  corporation  sub- 
ject to  its  regulations  is  a  mere  license,  and  will  not  support  an  action  of 
ejectment.     Hancock  v.  McA  voy,  774. 

See  Deeds,  6;  Equity,  1. 

ELECTIONS. 

1.  Constitutional  Law  —  Party  Headings.  —  A  statute  prescribing  tbe 

form  and  contents  of  ballots  to  be  voted  at  an  election,  and  provide 
ing  that  a  cross  shall  be  stamped  opposite  the  name  of  every  candidate 
intended  to  be  voted  for,  except  that  the  names  of  political  parties 
which  have  filed  certificates  of  nominations  made  by  them  may  be 
printed  at  the  head  of  all  ballots,  and  a  person  intending  to  vote  for  all 
the  candidates  of  any  of  such  parties  may  stamp  a  cross  opposite  the 
name  of  such  party,  and  shall  then  be  deemed  to  have  voted  for  all  its 
nominees,  is  uncoustibutioaal  in  so  far  as  it  permits  the  names  of  politi* 
oal  parties  to  be  so  printed  and  their  candidates  to  be  so  voted  for, 
because  it  is  an  attempt  to  discriminate  against  classes  of  voters  not 
belonging  to  any  of  such  parties,  by  subjecting  them  to  the  alternative 
of  disfranchisement,  or  of  casting  their  votes  upon  more  burdensome 
conditions  than  are  imposed  upon  others  no  better  entitled  to  the  free 
and  nntrammeled  exercise  of  the  right  of  suffrage,    Eaton  v.  Brown,  22S. 

2.  Australian  Ballot  Law  —  iBREGriLARiTY  in  Ballots,  when  Waived. 

—  When,  under  election  laws,  public  officers  are  intrusted  with  the  prep- 
aration and  form  of  ballots  to  be  used,  and  ample  provision  is  made 
for  the  correction  of  errors  therein,  either  by  a  candidate  or  other  elec- 
tor before  the  election  is  held,  any  objection  to  irregularities  in  the 
form  of  the  ballot,  or  to  the  presence  tliereon  of  a  name  nut  entitled  to 
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be  there,  mnst  be  regarded  as  waived  by  a  candidate,  after  tbe  election 
has  been  held  and  such  ballots  have  been  voted.     Allen  v.  Olynn,  304. 

ti  Australian  Ballot  Law  —  Ballots  with  Cross  at  Head,  how 
CJouNTKD  —  Erroneous  Placing  of  Candidate.  —  When,  under  the 
Australian  system  of  voting,  the  name  of  an  opposing  candidate  is 
erroneously  placed  upon  a  ballot  prepared  by  public  officers,  all  such 
ballots  cast  with  a  cross  at  the  head  thereof  will  be  counted  for  such 
candidate,  and  it  will  not  be  presumed  that  the  elector  casting  such  bal- 
lot does  not  wish  nor  intend  to  vote  for  any  candidate  for  that  particular 
office.     Allen  v.  Glynn,  304. 

4.  Method  ok  Voting  under  "  Australian "  System.  —  Under  the  "Aus- 
tralian ballot  system,"  an  elector  desiring  to  vote  an  entire  ticket  need 
only  put  a  cross  at  the  head  of  the  ballot;  but  if  there  is  a  single  candi- 
date on  the  ticket  whom  he  does  not  wish  to  vote  for,  he  must  omit  the 
cross  at  the  top,  and  place  it  opposite  the  name  of  every  candidate  voted 
for,  in  order  that  his  ballot  may  not  be  counted  for  the  candidate  falling 
under  his  displeasure.     Allen  v.  Glynn,  304. 

ft,  Errors  of  Public  Officers  in  Printing  Ballots  will  not  Invali- 
date. —  When  the  election  laws  provide  severe  penalties  against  public 
officers  for  violations  thereof,  a  failure  of  such  officers  to  publish  the 
names  of  candidates  as  required,  or  error  in  printing  their  names  under 
the  wrong  party  title,  will  not  necessarily  invalidate  the  ballots  so 
printed  and  voted  at  an  election.     Allen  v.  Glynn,  304. 

9k  Errors  of  Public  Officers  will  not  Invalidate.  —  While  election 
laws  are  mandatory  in  the  sense  that  they  impose  a  duty  upon  those  who 
come  within  their  terms,  yet,  when  public  officers  are  intrusted  with 
the  preparation  of  the  ballots  voted,  the  election  will  not  be  invalidated 
because  of  every  departure  on  the  part  of  such  officers  from  the  term- 
of  such  laws.     A  lien  v,  Glynn,  304. 

7.  Election  Contest  —  Kight  to  Hold  over.  —  On  the  trial  of  an  election 
contest,  pure  and  simple,  the  right  of  the  contestor  to  hold  over  under 
an  appointment  to  the  office  in  dispute  will  not  be  considered.     Allen  v. 
Glynn,  304. 
See  Constitutions,  4-6;  Rewards,  1,  2;  States,  1;  Statutes,  18-20. 

ELECTRICITY. 
See  Railroads,  29,  30;  Telephones,  I. 

EMBEZZLEMENT. 
I»  A  Servant  Receives  Monet  from  the  Sale  of  Goods  op  his  Mas- 
ter and  drops  it  into  a  money-drawer  of  a  cash  register,  having  an 
intent  to  appropriate  it,  and  slips  it  into  the  drawer  for  his  own  con- 
venience in  keeping  it  for  himself,  his  subsequently  taking  it  from 
the  drawer  and  appropriating  it  to  his  own  use  is  not  larceny,  bat 
embezzlement;  nor  is  the  fact  that  the  money  had  been  furnished  by 
the  master  to  a  detective  for  the  purpose  of  making  the  purchase,  and 
thereby  fastening  the  crime  on  the  servant,  make  his  offense  any  less  an 
embezzlement.     Commonwealth  v.  Ryan,  560. 

EMINENT  DOMAIN. 
|«  HlOHWATS  —  Private  Property  cannot  be  Taken  for  Private  Road. 
—  A  constitutional  provision  authorizing  the  taking  of  private  property  for 
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pnblic  Qse  prohibits,  by  implication,  the  taking  of  private  property  for 
any  private  use  whatever  without  the  consent  of  the  owner.  The  es- 
tablishment of  a  highway  over  the  land  of  one  person  for  the  mere  con- 
▼enience  of  an  adjoining  owner  is,  therefore,  prohibited  by  implicatioa 
by  such  constitiitioaal  provision.     Richards  v.   Wolf,  501. 

S.  Land  Owned  by  Railroad  or  Gas  Compant  may  be  Taken  foe  Whar» 
Purposes  under  New  York  Consolidation  Act.  —  Although  prop- 
erty devoted  to  one  pnblic  iise  will  not  be  regarded  as  subject  to  the 
right  of  condemnation  for  another  public  use,  unless  the  statute  plainly 
grants  such  right,  it  is  not  necessary  that  the  statute  should,  in  terms, 
so  enact,  but  it  is  sufficient  if  the  right  is  conferred  by  necessary  impli- 
cation from  the  language  used.  The  New  York  consolidation  act  con- 
tains a  suflBcieut  grant  of  power  to  include  in  condemnation  proceedings 
property  of  the  nature  therein  described,  even  when  owned  by  a  rail- 
road or  gas  company,  and  used  by  it  for  landing  freight  or  other  prop- 
erty; and  it  is  not  necessary,  in  such  proceedings,  to  show  that  the 
property  to  be  taken  is  needed  for  the  purpose  of  building  any  particu- 
lar pier,  dock,  or  bulkhead,  if  it  be  required  to  carry  out  the  general 
plan.     In  re  Mayw  of  New  York  etc.,  825. 

lb  Damages.  —  Distinct  Tracts  of  Land  connected  only  by  means  of  a 
way,  either  private  or  public,  cannot  be  treated  as  one  for  the  assess- 
ment of  damages  inflicted  under  the  exercise  of  the  right  of  eminent 
domain.     Pennsylvania  Co.  v.  Pennsylvania  etc.  R.  R.  Co.,  762. 

4>  Damages  —  Abutting  Property.  —  A  parcel  of  land  some  distance  re- 
moved from  a  street,  and  connected  with  property  abutting  thereon  only 
by  means  of  a  private  way,  cannot  be  treated  as  abutting  property  for 
the  purpose  of  claiming  damages  inflicted  by  the  exercise  of  the  right 
of  eminent  domain.     Pennsylvania  Co.  v.  Pennsylvania  etc.  R.  R.  Co.,  762. 

Ii.  Damages  —  Abutting  Owners. — Property   must  be  actually  invaded, 
or  it  must  abut  upon  a  highway  that  is  invaded  in  the  exercise  of  the 
right  of  eminent  domain,  to  entitle  the  owner  thereof  to  recover  dam« 
ages.     Pennifylvania  Co.  v.  Pennsylvania  etc.  R.  R.  Co.,  762. 
See  Corporations,  1;  Railroads,  1,  2;  Waters,  13;  Wharves. 

ENTIRETY. 
See  Husband  and  Wife,  2;  Mechanic's  Lien,  6. 

EQUITY. 

I.  Practice  in  Chancery.  — The  Relief  Which  may  be  Granted  in  a  suit 
in  chancery  must  be  restricted  to  the  issues  formed  by  the  pleadings. 
Hence  if  the  suit  is  to  restrain  the  prosecution,  by  defendant,  of  actions 
of  ejectment  or  for  specific  performance,  and  if  that  is  refused,  for  the 
allowance  of  the  value  of  complainant's  improvements  on  the  property, 
the  court  cannot,  in  the  absence  of  affirmative  pleadings  on  behalf  of 
the  defendant,  decree,  after  the  cause  has  been  submitted  for  decision, 
that  the  defendant  be  allowed  to  flle  a  cross-bill,  and  upon  the  filing  of 
such  cross-bill  on  the  same  day,  enter  a  decree  against  complainant  for 
the  possession  of  the  property,  and  for  a  sum  specifled  for  the  use,  en- 
joyment, rents,  and  profits  thereof.     Metcalfy.  Hart,  122. 

%  Jury  in  Equity  Cases  —  Instructions.  —  In  cases  of  equitable  cogni- 
lance,  triable  with  or  without  a  jury,  the  court  may  call  a  jury  to  try 
such  specific  questions  of  fact  as  may  be  presented  to  it,  reserving  to 
itself  the  power  to  make  its  own  findings  upon  consideration  of  tlie  cvi. 
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dence  and  the  verdict  of  the  jnry,  and  in  snch  cases  the  court  may  re- 
fuse to  give  the  jury  any  instructions.     Saint  v.  Ouei~rerio,  32. 

%,  LiOBNSB  —  Protection  of,  in  Equity.  —  When,  by  authority  of  a  parol 
license,  the  licensee  has  been  put  in  possession  and  induced  to  place 
valuable  improvements  on  the  land,  of  which  he  would  be  defrauded 
and  robbed  by  the  revocation  of  the  license,  equity  will  interpose,  and 
either  forbid  the  licensor  to  revoke  the  license,  or  impose  such  terms  as 
will  avoid  fraud  and  acomplish  what  justice  and  good  conscience  de- 
mand.    Metcalfy.  Hart,  122. 

8oe  CoEPORATioNs,  6;  Fraudulent  Conveyances,  2;  Husband  and  Wifk» 
6;  iNjUNcnoNS;  Justices  of  the  Peace;  Mortoaoes,  6,  11;  Parties, 
1;  Pabtition,  2;  Trial,  3,  6;  Trusts,  6. 

ERROR. 
See  Appeal,  3;  Trial,  12. 

ESTATES. 
Lm  Estate  cannot  b«  Enlarged  into  Feb  by  Warranty  Clause  im 
Dkbd.  —  Where  a  deed,  owing  to  the  absence  of  words  of  inheritance  iu 
the  conveying  part,  creates  only  a  life  estate  in  the  grantee,  such  estate 
cannot  be  enlarged  into  a  fee  by  the  use  of  the  word  *'  heirs  "  in  the  war- 
ranty clause.     Jwdan  v.  Neece,  869. 

See  Deeds,  1;  Partition,  1. 

ESTOPPEL. 

▲otcal  Owners  of  Land  not  Estopped  from  Asserting  their  Rights 
WHEN.  —  Although  a  declaration  of  trust  made  and  recorded  by 
the  members  of  a  syndicate  formed  for  the  purchase  of  lands  declares 
that  a  certain  interest  in  such  lands  belongs  to  a  party  who  has 
made  false  representations  to  them,  yet  where  such  declaration  was 
made  in  ignorance,  which  was  not  chargeable  to  neglect,  and  the  persou 
to  whom  the  party  who  made  the  false  representations  morto;aged  the 
lands  had  no  knowledge  of  the  execution  of  the  declaration,  the  actual 
owners  of  the  lands  are  not  estopped  from  asserting  their  rights  thereto. 
Shoufe  V.  Oriffiths,  910. 

See  Banks,  4;  Husband  and  Wife,  5;  Insurance,  4;  Judgments,  10,  IL 

EVIDENCK 

1.  Wilis  —  Evidence  of  Testator's  Intent.  —  Parol  evidence  is  admissi* 
ble  to  give  effect  to  an  intention  expressed  in  a  will,  but  such  evidence 
is  never  admissible  for  the  purpose  of  showing  a  testator's  intention  by 
proof  of  his  oral  declarations  of  intent,  either  as  to  the  persons  who  shall 
take  his  estate,  or  as  to  what  particular  part  of  his  estate  any  one  peraoa 
was  intended  to  receive.     Heidenheimer  v.  Bauman,  29. 

%  Consideration  of  a  Deed  may  be  proved  by  parol  to  be  wholly  differ- 
ent from  that  expressed  therein.     Moffatt  v.  Bulson,  192. 

M,  Letters  Forming  Part  of  Same  Correspondence,  Admissiblb  in  Evi- 
DBNCB  WHBN.  —  When,  in  action  on  an  insurance  policy,  the  defendant 
has  introduced  in  evidence  its  letters  to  the  plaintiff  in  relation  to  the 
loss  in  question,  the  plaintiff  has  the  right  to  put  in  evidence  letters 
written  by  him  to  the  defendant,  which  form  a  part  of  the  same  corre- 
spondence, although  they  contain  declarations  prejudicial  to  the  defend- 
ant.    Graves  v.  Merchaiiis'  etc.  Ins.  Co.,  507. 


^88  Index. 

4.  Variance  —  Contract  Involvinq  Different  RESPONSiBiLrriEs  hot  Ai>- 
MissiBJ.E  IN  Evidence  when. — Where  the  contract  set  out  in  a  com. 
plaint  is  a  contract  to  ship,  transport,  and  carry  the  plaintiffs  goods  to 
a  certain  point,  a  bill  of  lading  containing  a  contract  to  merely  forward 
them  to  that  point,  and  stipulations  that  the  defendant  would  not  as> 
sume  any  liability  beyond  its  own  rails,  and  would  not  be  responsibis 
for  delays  or  damages  from  unavoidable  causes,  is  not  admissible  in  evi. 
dance,  since  these  are  distinct  and  different  contracts,  involving  differ- 
ent responsibilities.     Dunbar  v.  Port  Royal  etc  Ey  Co.,  860. 

See  Appeal,  5,  7;  Attorney  and  Client,  4-6;  Contracts,  1;  Criminal 
Law,  3,  6;  Deeds,  12;  Infants;  Insurance.  2;  Malicious  Prosecu- 
tion, 1;  Master  and  Servant,  12,  13;  Mortgages,  1-3;  Nrgotiablb 
Instruments,  3-5;  Pleading,  6;  Sales,  3;  Statutes.  12;  Taxes,  7,  8j 
Trlal,  2,  7;  I'kusts,  3;  Wills,  1;  Witnesses. 

EXCUSABLE  NEGLECT. 
See  Judgments,  22,  23. 

EXECUTION. 

I.  Execution  not  Signed,  Insufficient  to  Aitthorize  Redemption.  — 
When  the  only  execution  recited  in  a  transcript  from  the  docket  of  % 
justice  of  the  peace  filed  in  the  office  of  the  clerk  of  the  circuit  court  is 
a  paper,  unsigned  by  the  justice,  in  the  form  and  phraseology  of  an  ex- 
ecution, the  transcript,  as  tiled,  will  create  no  lien,  and  will  not  author- 
ize the  circuit  court  to  issue  an  execution  under  which  redemption  can 
be  made  from  a  foreclosure  sale.      Wootera  v.  Joseph,  355. 

Kkcessary  Requisites  of  Signing. — A  paper  containing  the  form  and 
peculiar  phraseology  of  an  execution  issued  by  a  justice  of  the  peace, 
but  which  is  not  signed  by  him,  is  not  a  valid  execution,  and  confers  no 
authority  upon  an  officer  to  make  a  levy.  His  return  upon  it  can  have 
no  more  effect  than  his  indorsement  upon  any  other  extrajudicial  paper. 
Wootera  v.  Joseph,  355. 

8.  Jus'itce's  Transcript  —  When  Creates  Lien  on  Land.  — In  order  that 
a  transcript  of  a  justice's  docket  tiled  in  the  circuit  court  may  create  a 
lien  on  land,  and  authorize  the  issuance  of  an  execution  by  the  clerk  of 
that  court,  it  must  recite  that  execution  issued  under  the  justice's  judg- 
ment, and  must  show  a  return  thereof,  to  the  effect  that  the  defendant 
has  not  sufficient  personal  property  within  the  county  to  satisfy  such 
judgment  and  costs.      Wootera  v.  Joseph,  355. 

4.  Justice's  Transcript  as  Lien  on  Land  —  Upon  What  Depends. — 
Whether  or  not  a  lien  is  created  against  the  land  of  a  defendant  by  tiling 
a  transcript  of  a  justice's  judgment  and  proceedings  in  the  circuit  court, 
and  whether  or  not  authority  is  thus  conferred  upon  the  clerk  of  that 
court  to  issue  an  execution,  depends,  not  upon  the  existing  facts,  but 
upon  whether  or  not  such  trauscripc  recites  the  requisite  statutory 
facts.      Wootera  v.  Joseph,  355. 

ft.  Judgments  —  Execution  upon  Affirmance  of  Judgment.  —  When  a 
judgment  has  been  affirmed  on  appeal,  and  the  cause  remanded  to  the 
court  of  original  jurisdiction,  the  general  rule  is,  that  the  prevailing 
party  is  entitled  to  have  execution  issue  upon  such  judgment  from  the 
court  thus  reinvested  with  the  custody  of  the  record.  Bockwell  v.  2>t*> 
trici  Court,  265. 


Index.  989 

See  Attoknet  and  Clibnt,  2;  Guaranty,  1;  Homestead,  2;  Husband  and 
Wife,  5;  Jcdqmbnts,  8,  10-14,  18;  Municipai,  Corporations,  18,  19j 
Pbocess,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Wills  —  Powers  under  —  Mortgage.  —  When  a  devisee  for  life  is  made 

executrix  with  power  to  sell  the  real  estate,  a  mortgage  executed  by 
such  devisee  will  bind  the  remaindermen.     McCrem-y  v.  Bamberger,  760. 

2.  Conflict  of  Laws.  —  An  Administrator  Appointed  in  the  State  in 

Which  the  Decedent  had  his  Domicile  succeeds  to  all  rights  of  ac- 
tion arising  out  of  the  statutes  of  another  state.  Higgijis  v.  Central  Neui 
England  etc.  R.  R.  Co.,  544. 
%,  Deceased  Persons  —  Contingent  Claims.  — A  suit  by  a  creditor  of  aa 
insolvent  corporation  to  compel  payment  for  bonus  stock  issued  to  a  dece- 
dent is  based  upon  a  contingent  claim  within  the  meaning  of  a  statute 
permitting  claims  to  be  prosecuted  against  a  decedent  after  the  expira- 
tion of  the  usual  time  for  their  presentation,  when  such  claims  ar* 
contingent.     Hospes  v.  Northwestern  Mfg.  Co.,  637. 

See  Nkqliobnce,  2;  Specifio  Performance,  3. 

EXEMPTION. 
See  Judgments,  8;  Municipal  Corporations,  18,  19;  Taxsi,  S,  $. 

EXPERTS. 
See  Witnesses,  2,  3. 

EX  POST  FACTO. 
See  Criminal  Law,  3,  4. 

EXTRADITION. 

L  Obligation  of  States  of  Union  to  Extradite  not  Founded  on  Com- 
ity OR  Treaty,  but  on  Fedkral  Constitution.  —  The  obligation  of 
the  states  of  the  Union  to  surrender  to  each  other  persons  charged  with 
erime  is  not  founded  upon  co'nity  or  treaty,  but  upon  the  provisions  of 
the  federal  constitution,  and  is  not  limited  to  specific  offenses,  but  em- 
braces all  crimes.  The  constitution  contains  no  expres^^ondition  that 
the  state  to  which  a  fugitive  is  surrendered  cannot  try  him  for  any 
other  offense  than  that  charged  in  the  warrant  of  extradition,  and  no 
•uch  condition  can  be  implied.  Where,  therefore,  in  habeas  cm-pus  pro- 
ceedings, it  appears  that  the  relator  has  been  extradited  from  the  state 
of  Wisconsin  upon  a  requisition  of  the  governor  of  this  state,  stating 
that  the  relator  stood  charged  with  grand  larceny,  and  that  after  his 
return  to  this  state  the  indictment  for  grand  larceny  was  quashed,  and 
he  was  held  upon  an  indictment  for  roljbery  in  the  first  degree,  both 
indictments  being  based  upon  the  same  acts,  no  principle  of  comity  be- 
tween the  states,  nor  any  legal  right  secured  to  the  relator,  is  violated 
by  his  detention.     People  v.  Cross,  850. 

&  Extradited  Fugitive  Triable  for  Crime  Other  than  That  Named  iif 
Warrant  when. — A  fugitive  from  justice,  surrendered  to  the  author- 
ities of  this  state  upon  tiieir  deinanil,  pursuant  to  the  constitntion  and 
laws  of  the  United  States,  by  the  governor  of  another  state,  may  be  held 
and  tried  here  for  a  crime  other  than  that  charged  in  the  warrant  by 


«90  Index. 

Tirtiie  of  which  he  was~arrested  and  snrrendered  in  the  state  to  whioh 
be  had  fled,  when  the  criminal  act  for  which  he  was  extradited  and  that 
for  which  be  is  indicted  and  held  is  the  same.     People  v.  Croatt  850, 

FALSE  IMPRISONMENT. 

I.  Arrbst  withottt  Probable  Caosb.  —  When  a  person  is  the  procaring 
and  directing  caase  of  the  arrest  and  imprisonment  of  another,  by  point- 
ing him  oat  and  beckoning  him  to  come  to  an  officer,  without  knowing 
or  inquiring  his  name  or  residence,  and  acting  solely  on  suspicion  that 
he  answers  a  description  received  by  telegram  of  a  person  accused  of 
larceny,  the  arrest  is  made  without  probable  cause,  and  the  person  thus 
causing  it  to  be  made,  if  mistaken  in  the  identity  of  the  person  arrested, 
is  liable  in  damages  for  his  false  imprisonment,  although  the  arrest  was 
caused  without  malice.     Maliniemi  v.  Qronlund,  676. 

%  JcsTiriCATiON  roR  Arrest.  —  A  private  person  has  a  right  to  arrest,  oa 
suspicion  of  felony,  without  a  .warrant;  but  if  he  does  so,  and  it  trans- 
pires that  the  wrong  man  is  imprisoned,  he  nmst  be  prepared  to  prore^ 
in  justification,  that  a  felony  had  been  committed,  and  that  the  oir* 
onmstances  under  which  be  acted  were  such  that  any  reasonable  person, 
acting  without  passion  or  prejudice,  would  have  fairly  suspected  that 
the  person  arrested  committed  or  was  implicated  in  the  crime.  Maii' 
niemi  v,  Oronlund,  576. 

FALSE  REPRESENTATIONS. 
See  Damages,  1;  Estoppbu 

FEDERAL  GOVERNMENT. 
See  Jurisdiction. 

FEES. 
Bee  Ck>NTBHFT,  23;  Statutes,  10. 

FIFTEENTH  AMENDMENT. 
See  Constitutions,  2,  6. 

#  FINDINGS. 

See  Equitt,  2. 

FINES. 
See  Constitutions,  3. 

FIXTURES. 
A*  VKTWEMB  A  MoBTOAQOR  AND  MoRTOAOEE.  — A  coonter  and  back  bar, 
the  one  fastened  to  the  floor  and  the  other  to  the  wall  by  nails  and 
■crews,  in  a  building  used  aa  a  saloon,  are  part  of  the  realty,  and  pass  as 
■noh  oa  the  foreclosure  of  a  mortgage.  Woodham  r.  First  Nat.  BvaJ^ 
622. 

FORECLOSURE.- 
See  EutuuTioN,  1;  Fixtures;  Real  Profbbtt,  1;  Txom^  C 

FOREMAN. 
See  Master  and  Servant,  :^S;  Railroads^  23-2S. 
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FORFEITURE. 
See  associations;  Insurancb,  7-9. 

FOURTEENTH   AMENDMENT. 
Sm  CoNaxiTUTioNS,  5,  6;  Statutes,  16. 

FRANCHISES. 
See  Railroads,  28;  Receivers,  I;  Telephones,  2,  & 

FRAUD. 

Fraud  is  Unfair  Dealing,  aud  when,  through  inducements  held  out  by 
one  person,  another  is  influenced  to  change  his  position  so  that  he  can« 
not  be  placed  in  statu  quo,  and  will  be  seriously  damaged  unless  the 
promise  is  fulfilled,  then  the  refusal  to  perform  is  fraud.  Metcalf  T. 
Hart,  122. 

Ordinarily,  Promises  to  Perform  Acts  in  the  Future,  although  made 
by  one  party  as  a  representation  to  induce  the  other  to  enter  into  the  coq« 
tract,  will  not  amount  to  legal  fraud,  though  the  promises  are  subse- 
quently  entirely  broken  and  unfulfilled  without  excuse.  Chicago  etc  R^y 
Co.  V.  Titterington,  39. 

Promises,  when  Amount  to,  and  when  Question  for  Jury.  —  When 
a  railway  company,  at  the  time  of  receiving  an  absolute  conveyance 
of  a  right  of  way,  promises  to  locate  and  maintain  a  depot  on  the  land 
granted  as  part  of  the  consideration  for  the  deed,  but  with  no  inten- 
tion, at  the  time,  of  performing  the  promises,  using  them  merely  as 
false  pretenses  to  induce  the  grantor  to  execute  the  deed,  and  if  its  con- 
duct did  have  that  effect,  such  promises,  coupled  with  an  utter  failure 
and  refusal  to  perform  them,  is  such  actual  fraud  as  will  authorize  the 
grantor  to  have  the  contract  rescinded,  and  the  land  restored  to  him. 
But  if  such  promises  were  made  in  good  faith  at  the  time  of  the  contract, 
and  the  grantee  subsequently  changed  its  intention,  and  failed  or  re- 
fused to  perform  them,  then  such  conduct  by  the  company  will  not  con- 
stitute such  legal  fraud  as  will  justify  the  rescission  of  the  contract  or 
the  cancellation  of  the  deed.  In  such  case  the  question  as  to  whether 
the  intent  to  defraud  and  deceive,  at  the  time  of  making  the  contract, 
existed  or  not  is  a  question  of  fact  for  the  jury.  Chicago  etc.  R'y  Co.  T. 
Titterington,  39. 
«  Corporations,  8;  Equity,  3;  Injunctions,  1;  Limitations  or  Actions, 
2;  Trusts,  1;  Wills,  6. 

FRAUDULENT  CONVEYANCES. 

A  Subsequent  Creditor  cannot  avoid  a  conveyance  by  his  debtor,  not 
intended  to  nor  operating  to  defraud  him,  on  the  ground  that  it  was  ex- 
ecuted to  defraud  existing  creditors.  FuUington  v.  Northwestern  Im- 
porters' etc.  Ass'n,  663. 

Rights  as  between  Parties.  —  A  conveyance  of  property  in  fraud  of 
creditors  of  the  grantor  is  binding  as  between  the  parties  to  it;  and 
neither  courts  of  law  nor  of  equity  will  aid  a  fraudulent  grantor  in  recov- 
ering the  property,  or  in  enforcing  the  trust  upon  which  the  conveyance 
was  made.     Springfield  Homestead  Aits' n  v.  Roll,  358. 

Effect  of  Reconveyance  as  between  the  Parties.  —  While  a  fraudu- 
lent grantee  is  under  no  legal  but  only  a  moral  obligation  to  reconvey 
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to  his  grantor,  yet  when  he  makes  a  reconveyance,  anch  act  will  be  bind* 
ing  on  him,  and  if  the  rights  of  no  innocent  third  party  have  intervened, 
the  fraudulent  grantor  will  become  reinvested,  both  in  law  and  in  equity, 
with  the  title  previously  conveyed  to  bis  grantee.  Springfield  Homt' 
sUad  Ass'n  v.  Boll,  358. 

C  Unrecorded  Reconveyance  —  Effect  o»,  ow  Mortqaoek  o»  Fraudu- 
*  LENT  Grantee.  —  When  a  grantor,  under  a  recorded  conveyance  of 
his  land,  made  in  fraud  of  creditors,  remains  in  open  and  notorious 
possession,  and  receives  a  reconveyance  from  his  fraudulent  grantee, 
which,  being  unrecorded,  is  afterwards  lost  or  stolen,  a  subsequent  mort- 
gagee of  the  fraudulent  grantee  will  be  deemed  to  have  had  notice  of 
the  title  of  the  fraudulent  grantor  arising  from  his  possession  ander  his 
unrecorded  reconveyance,  and  the  mortgage  will  be  considered  void  as 
against  him,  and  set  aside  aa  a  cloud  on  his  title.  Springfield  Horn*' 
Ktead  Asa'n  v.  Roll,  358. 

See  CoRFOKAxioNa,  6^  7;  Creditor's  Suit;  Deeds,  8;  Husbaso  aho  Wiv^ 
^  Judgments,  8. 

FUGITIVES. 
See  Extradition. 

GAS. 
See  Natural  Gas. 

GAS  COMPANIES. 
See  Eminent  Domain,  2. 

GIFTS. 
See  Deeds,  6. 

GOVERNOR. 
See  Extradition,  1;  Mandamus,  3-tt, 

GRAND  JURY. 
See  Criminal  Law,  1;  Statutes,  13. 

GUARANTY. 

L  Ohb  Who  Guarantees  the  Coli/Eotion  of  a  Promissort  Norm  agrees 
to  pay  the  debt  in  case  it  cannot  be  collected  out  of  the  principal  debtor 
by  the  exercise  of  due  and  reasonable  diligence,  and  this  is  usually  a 
resort  to  the  ordinary  course  of  the  law,  consisting  of  obtaining  jndg> 
ment,  issuing  execution,  and  having  it  returned  unsatisfied.  Dewey  v. 
W.  B.  Clark  Invest.  Co.,  G-'3. 

%  Guaranty  of  CoLLEcrioN  of  Notes  Secured  bt  Mortgagi.  —  If  the 
bolder  of  a  note  secured  by  a  mortgage  sells  it,  guaranteeing  its  colleo- 
tion,  and  at  the  same  time  assigning  the  mortgage  to  the  purchaser,  the 
latter  cannot  maintain  an  action  upon  the  guaranty  until  he  has  resorted 
to  the  mortgage,  where  it  is  conceded  to  bs  adequate  security  for  the  debt. 
Dtwey  V.  W.  B.  Clark  Invest.  Co.,  623. 

See  Corporations,  16;  Suretyship,  1,  S. 
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GUARDIAN  AND  WARD. 

1*  Jurisdiction  op  Non-resident  Minors.  —  The  power  of  the  conrts  of  tha 
state  to  appoint  a  guardiaa  for  non-resident  minora  having  property 
within  its  jurisdiction  is  unquestionable.  Kurtz  v.  St.  Paul  etc.  R.  B, 
Co.,  657. 

2.  Guardian's  Sale  cannot  bk  Collaterally  Attacked  in  an  action  be- 
tween third  persons  on  the  ground  that  the  purchaser  was  the  attorney 
of  the  guardian.     Kurtz  v.  St.  Paul  etc.  R.  R.  Co.,  657. 

See  Mechanic's  Lien,  3;  Noxics,  2,  3;  Sfecifio  Perfokmance,  3;  Wills; 

7-9. 

HABEAS  CORPUS. 
UKOONSTrnmONALiTT  OF  Statute.  —  If  a  prisoner  claims  that  the  statute 
under  which  he  was  convicted  was  unconstitutional,  and  therefore  Toid, 
that  question  may  be  considered  and  determined  upon  habeas  eorput. 
In  n  Wright,  94. 

See  Extradition,  1, 

HEIRS. 
See  Trusts,  3. 

HEREDITAMENTS. 
See  Ejectment,  1. 

BIGHWAYS. 
A  Court  cannot  Direct  how  and  when  Drains  shall  be  constructed  bf 
highway  officers.     Patoka  Township  v.  Hopkins,  417. 

See  Eminent  Domain,  1,  5;  Railroads,  19,  20;  Watebs^  S. 

HOMESTEAD. 

1.  Judgment. — When  a  person  not  under  disability  is  sued,  and  the  home* 

stead  is  involved,  it  will  be  aflfected  by  any  neglect  to  assert  it,  precisely 
the  same  as  any  other  right.     Graham  v.  Culver,  105. 

2.  Property  of  Married  Woman,   when  not  Exempt.  —  When  a  mar- 

ried woman  owns  an  undividetl  interest  in  land  on  which  are  two  house* 
in  a  Condition  for  occupancy,  and  rented  at  the  time  when  the  prop- 
erty is  seized  under  execution  issued  on  a  judgment  against  her  and 
her  husband,  and  while  they  are  residing  elsewhere,  she  cannot,  in  aa 
action  to  set  aside  the  levy,  change  the  character  of  the  property  to  a 
homestead,  and  claim  it  as  exempt,  by  saying  that  she  intends,  at  some 
future  time,  to  occupy  it  as  a  home.  Evans  v.  Caiman,  606. 
See  Acknowlbdqments;  Judgments,  8;  Public  Lands,  3, 

HUSBAND  AND  WIFE. 

1.  Wife  cannot  become  Partner  in  Business  with  her  Husband. — A. 
married  woman  cannot  make  a  contract  of  partnership  with  her  hne> 
band.     B  ard  of  Trade  v.  Hayden,  919. 

Si  Husband's  Debt. — A  mortgage  and  note  executed  by  a  husband  and 
wife  to  secure  the  payment  of  a  loan  made  to  him  cannot  be  enforced 
against  her  under  the  statutes  of  Indiana,  when  the  property  embraced 
in  the  mortgage  is  held  by  them  as  tenants  by  the  entireties.  WiUon 
T.  Logue,  426. 
Am.  St.  Rkp.,  Vol.  XXXI.— 68 
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S.  Homestead,  Convbtancb  of,  by  Husband  alo^«.  —  The  husband  alon* 
may  convey  a  part  of  a  community  homestead  to  a  railway  company  for 
a  right  of  way,  provided  such  conveyance  does  not  operate  to  interfero 
with  the  enjoyment  of  the  homestead  by  the  wife.  Chicago  etc  B.  B, 
Co.  r.  Titterington,  39. 

4.    CONVBTANOK  BY  HuSBAND  TO  WiFKVaUD  AS  AGAINST  SOBSEQCENT  C»«D- 

rrOR  WHEN.  —  When  a  husband  pays  his  wife  one  hundred  dollan  » 
year  for  services  rendered  by  her,  and  in  consideration  of  the  loan  by 
her  to  him  of  the  sum  so  paid,  and  of  other  property  given  to  her  by  her 
relatives,  makes  to  her  a  conveyance  of  property,  such  conveyance  will 
be  valid  as  against  a  subsequent  creditor.     Dagrjett  etc.  Co.  v.  Bulfer,  464. 

fti  JuDOMiNT  AGAINST  Markied  Woman  —  ElsTOPPKL.  —  When  »  married 
woman,  after  personal  service  of  summons,  allows  judgment  to  be  taken 
against  her  by  default  upon  a  note  signed  by  herself  and  husband,  she 
is  thereafter  estopped  from  maintaining  a  suit  in  equity  to  set  aside  a 
levy  under  execution  issued  on  such  judgment,  on  the  ground  that  the 
judgment  is  roid  as  to  her,  because  the  consideration  for  the  note  was 
not  for  her  individual  benefit  or  for  the  benefit  of  her  estate.  Bvant  r. 
Caiman,  606. 

See  Dkkds,  6;  Dower  ;  Insuranos,  8;  Judgmsnts,  8;  Mechanic's  Libn,  4, 6u 

ICK 
See  Municipal  Corforations,  8,  9;  Sales,  1,  8. 

IMPRISONMENT. 
See  False  Ihfkisonhbmt. 

IMPROVEMENTS. 
Be*  EQurrr,  3;  Licknsb,  2,  3,  9;  Mobtoagbs,  8;  Sfkoifio  Perfoiucanci^  % 

INDICTMENT. 
Sm  Orikival  Law,  1,  2;  Extradition;  Larcsny,  I;  Statutis,  ISL 

INDORSEMENT. 
See  Execution,  2. 

INFANTS. 

A  K>xr  FRntNO  cannot  Compromise  and  discharge  an  action  by  agree* 
ment  made  in  good  faith  out  of  court,  where  no  judgment  is  entered 
in  pursuance  of  such  agreement,  and  it  is  never  approved  by  the 
oonrt.  If,  however,  judgment  should  be  entered  in  accordance  with  the 
agreement,  it  would  no  doubt  bind  the  infant.  In  the  absence  of  such 
jndgment  or  approval,  the  agreement  is  not  admissible  in  bar  of  the 
notion,  nor  in  mitigation  of  damages.     Tripp  v.  Oifford,  530. 

8m  Ouabdiak  and  Ward,  1;  Master  and  Servant,  3^  12-18;  Msohav- 
xc'a  Libn,  3;  Witnesses,  1. 

INFORMATION. 
8m  GbdcinaIi  Law,  2;  Larceny,  1;  Statoth^  llL 

INFRINGEMENT. 
See  Injunctions,  1. 
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INJUNCTIONS. 

1.  Tsjuvcnov  A0ATN8T  JoDGMENT.  — A  court  of  eqoity  will  grant  an  ia« 
juDctioa  to  restrain  a  manufacturer  and  patentee  from  using  a  judgment 
frandnleutly  and  coUusively  obtained  as  the  result  of  a  conspiracy  to 
injure  the  complainant,  who  is  engaged  in  a  similar  manufacturing  busi* 
nesa,  and  from  claiming  that  such  decree  is  an  adjudication  upon  the 
merits  as  to  the  validity  of  such  patent,  or  from  using  it  in  any  way  to 
influence  or  threaten  any  person  against  purchasing  the  goods  mann- 
factured  and  sold  by  the  complainant,  who  is  in  possession  of  facts  and 
proofs  sufficient  to  defeat  any  suit  tiiat  might  be  brought  for  the  infringe* 
ment  of  such  patent.  Grand  Bapida  etc.  Furniture  Co.  v.  Haney  etc.  Fur- 
niture Co.,  611. 

t.  Natural  Gas  —  Ekjoinino  Usk  of  Dangerous  Explosives.  — One  who 
sinks  a  gas-well  in  a  thickly  populated  part  of  a  city  will  be  enjoined 
from  collecting  dangerous  explosives  with  which  to  "  shoot "  it,  if  hia  so 
doing  will  endanger  the  lives  or  property  of  persons  having  no  connec- 
tion  with  his  operations.     People's  Oas  Co.  v.  Tyner,  433, 

S.  Injunction  against  Criminal  Act.  —  The  fact  that  an  act  complained  of 
has  been  made  criminal  by  statute  does  not  deprive  a  court  of  equity  of 
the  power  to  enjoin  its  commission  or  continuance.  PeopU't  Oat  Co,  T. 
Tyna-,  433. 

4.  Motion  fob  Extra  Allowance  of  Costs,  Duty  of  Court  to  Dispose 
OF.  — Where,  in  an  action  for  an  injunction,  the  defendant  makes  a  mo- 
tion for  an  extra  allowance  of  costs,  if  the  right  sought  to  be  enjoined 
has  a  money  value,  and  there  is  any  evidence  to  establish  such  value, 
the  court  has  jurisdiction  to  entertain  the  motion,  and  it  is  its  duty  to 
exercise  its  discretion,  and  dispose  of  the  motion  upon  its  merits.  Hud' 
aon  River  Telephone  Co.  v.   Watervliet  Turnpike  etc.  Co.,  838. 

Ik  Injunction  Dlssolved  without  Answer,  when.  —  When  the  issues 
raised  on  a  motion  to  dissolve  an  injunction  are  all  issues  of  law,  and 
not  of  fact,  the  injunction  may  be  dissolved,  although  the  facts  alleged 
in  the  petition  have  not  been  denied  by  answer.  Burlington  etc^  R'y  Co. 
T.  Dey,  477. 

C  Dissolution  of  Injunction  not  in  Discretion  of  Court,  when.  — 
Where  the  dissolution  of  an  injunction  involves  the  determination  of 
questions  of  law  arising  upon  the  face  of  the  petition,  the  supreme  court 
will  not  defer  to  the  discretion  of  the  trial  court  in  refusing  to  dissolve 
the  injunction.  If  it  appears  upon  the  face  of  the  pleadings  that,  aa  a 
matter  of  law,  the  injunction  ought  not  to  have  been  granted,  it  will 
dissolv*  it.     Burlington  etc.  B'y  Co.  v.  Dey,  477. 

See  Equity,  1;  Telephones,  3;  Waters,  9, 

IN   PERSONAM. 
See  Judgments,  2. 

IN  REM. 
8m  Judgments,  S. 

INSANE  PERSONS. 
See  Wills,  7-9. 
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INSOLVENCY. 

8m  Oorporations,  10,  11,  16;  Executors  and  ADMnramtATOBfl^  S|  Lm* 

iTATiONS  OP  Actions,  1. 

IN  STATU  QUO. 
See  Fbaud,  1. 

INSTRUCTIONS. 
See  Apfbal,  5,  6;  Equity,  2;  Trial,  7-11. 

INSURANCE. 

1.  Variancb  between  Application  and  Policy  — Pkesdmptiow. — When 
a  life  tenaat  states  his  interest  to  be  "a  life  lease,"  ia  his  application  for 
fire  insurance,  and  the  insurance  agent  issues  a  policy  on  the  fall  value 
of  the  fee,  the  company  cannot,  after  loss,  set  up  the  mistake  of  its  agent 
u  a  defense.  The  presumption  exists  that  the  policy  represents  the 
precise  and  definite  contract  between  the  parties,  and  the  burden  of 
proof  is  upon  the  one  who  seeks  to  change  its  terms  by  parol.  Welsh  v. 
London  Assur.  Corp.,  786. 

Si  Notice  of  Loss.  —  Proof  that  the  adjuster  of  an  insurance  company  was 
Bent  to  the  place  of  the  fire  under  instructions  from  his  company,  and 
that  he  was  there  one  week  after  the  fire,  is  conclusive  evidence  of  notice 
to  the  company  of  the  loss.      WeUh  v.  London  Assur.  Coi-p.,  786. 

8.  Further  Proof  of  Loss  may  be  Waived  by  Auent  of  Company 
WHEN. —  Where,  immediately  after  the  loss  of  property  insured,  the 
insurance  company  is  notified  of  the  loss,  and  within  thirty  days  from 
the  date  of  the  loss  sends  its  adjuster  to  investigate  the  loss,  who  takes 
a  sworn  statement  from  the  insured  as  to  how  the  fire  originated,  and 
as  to  the  amount  and  value  of  the  property  destroyed,  aud  declares  his 
satisfaction  with  the  proofs  thus  made,  the  power  given  to  the  adjuster 
to  investigate  the  loss  includes  the  power  to  take  proofs  of  the  loss,  and 
although  such  proofs  may  be  less  complete  than  the  policy  called  for,  the 
adjuster  may  be  deemed  to  have  had  authority  to  waive  any  further 
proofs.     Graves  v.  Merchants'  etc.  Ins.  Co.,  507. 

4b  Proof  of  Loss  —  Waiver  —  Estoppel.  —  When  the  insured,  in  good 
faith  and  within  the  stipulated  time,  does  what  be  plainly  intends  as 
acompliance  with  the  requirements  of  his  policy  as  to  proofs  of  loss, 
good  faith  equally  requires  that  the  company  shall  notify  him  promptly 
of  any  objections  thereto,  so  as  to  give  him  an  opportunity  to  obviate 
them,  and  mere  silence  may  so  mislead  him,  to  his  disadvantage,  to  sup- 
pose the  company  satisfied,  as  to  be  of  itself  sufficient  evidence  of  waiver 
by  estoppel.      Welsh  v.  London  As^ur.  Corp.,  786. 

5.  Insurance  by  Life  Tenant —  Measure  of  Damages.  —  When  a  tenant 
for  life,  intending  to  insure  the  property  for  the  benefit  of  himself  and  the 
remaindermen,  receives  a  policy  for  the  full  value  of  the  fee,  by  mistake 
of  the  insurer,  who  accepts  the  full  premium,  the  insured  may  recover 
the  full  value  of  the  policy  after  loss,  as  trustee  for  the  remaindermen. 
Welsh  V.  London  Asxur.  Corp.,  786. 

Si  Change  in  Title  under  Conditional  Sale  —  Assignment  of  Pol- 
icy. —  A  change  in  the  possession  of  iusured  property  without  the  con- 
sent of  the  insurer,  under  a  contract  purporting  to  be  a  lease,  but  in 
effect  a  conditional  sale,  with  notice  to  the  insurer  of  the  change  of  pos- 
session, and  that  the  property  had  been  leased,  but  not  of  the  term* 
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W  the  contract,  prior  to  his  consent  to  an  assignment  of  the  policy, 
providing  that  aiij'  change  in  the  title,  interest,  or  possession  of  the  in- 
■nred  property,  whether  by  sale,  transfer,  or  cotiveyance,  in  whole  or  in 
part,  should  render  it  void,  is  such  a  change  in  the  title  to  the  property 
as  will  render  the  policy  void  in  the  hands  of  such  assignee  with  notice  of 
the  terms  of  the  contract  of  conditional  sale.  Fire  Ass^n  v.  Flour- 
noy,  89. 

7.  Assignment  of  Policy  —  New  Contract. — The  consent  of  the  insurer 
to  an  assignment  of  a  policy  creates  a  new  contract  on  his  part,  when 
there  has  been  a  prior  forfeiture,  only  when  the  assignee  is  ignorant  of 
snch  forfeiture,  or  of  the  facts  from  which  it  resulted.  Fire  Aas^n  v. 
Flournoy,  89. 

il  Joinder  of  Parties  Plaintiff  in  an  Action  on  Policy  of  Insurance. 
—  A  husband  and  wife  are  entitled  to  join  as  plaintifiFa  in  an  action  upon 
a  policy  of  insurance  to  recover  for  their  respective  losses,  where  the  pol- 
icy has  been  issued  to  them  jointly  for  a  specified  amount,  upon  a  build- 
ing which  is  the  separate  property  of  the  wife,  and  for  not  exceeding 
an  amount  named  upon  a  stock  of  merchandise  in  said  building,  which 
merchandise  is  the  separate  property  of  the  husband,  in  consideration 
of  a  single  sum  paid  by  them  as  premium,  both  properties  having  been 
destroyed  by  fire.     Graves  v.  Merchants'  etc.  Ins.  Co.,  507. 

S.  Certificate  not  Forfeited  by  Subsequent  Change  to  Prohibited 
Employment,  when.  —  When  a  certificate  in  a  mutual  benefit  society 
is  issued  to  a  member  who  was,  at  the  time  of  its  issuance,  engaged  in 
a  lawful  business  uot  prohibited  by  the  by-laws  of  the  association,  his 
■ubsequent  change  of  occupation  to  one  that  is  hazardous  and  prohibited 
by  the  by-laws  of  the  association  will  not  have  tlie  eflfect  to  render  the 
certificate  void,  when  the  contract  of  insurance  contains  nothing  in  refer- 
ence to  a  change  of  occupation  by  a  member.  Hobha  r.  Iowa  Mut.  Ben, 
Ass'n,  466. 

10.  Benefit  Society,  Provisions  of  Certificate  of,  not  Extended  to 
Posthumous  Child.  —  When  a  widower  who  receives  a  benefit  certifi- 
cate in  the  Ancient  Order  of  United  Workmen,  in  which  his  three  child- 
ren are  designated  as  beneficiaries,  subsequently  marries,  and  after  his 
death  a  child  of  such  marriage  is  born,  the  provisions  of  the  contract  rep- 
resented by  the  certificate  will  not  be  extended  beyond  its  terms  so  as  to 
include  such  posthumous  child.  Such  a  certificate  is  not  at  variance 
with  a  by-law  of  the  society,  which  provides  that  its  object  is  "  to  afiford 
financial  aid  and  benefit  to  the  widows,  orphans,  and  heirs  or  devisees  of 
deceased  members."    Spry  v.   Williams,  460. 

See  Evidence,  3;  Trial,  4;  Witxsssjbs,  2. 

INTEREST. 
Ihterbst  Allowable,  in  Discretion  of  Jury,  upon  Sum  Lost  through 
Defendant's  Negligence.  —  Where  the  value  of  property  is  diminished 
by  an  injury  wrongfully  inflicted,  the  jury  may,  in  their  discretion, 
give  interest,  by  way  of  damages,  on  the  amount  by  which  the  value  is 
diminished,  from  the  time  of  the  injury.  Wilson  v.  Troy,  817. 
See  Debtor  and  Creditor,  2;  Trusts,  11. 

INTERMENT. 
See  Ejectment,  2. 
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INTERSTATE  COMMERCE. 

BouoiTiNO  Orders  for  Dealer  in  Another  State  —  License  Feb. 
—  A  city  ordiaaQce  requiring  an  agent  for  a  wholesale  book  house 
■itaated  in  another  state  to  take  out  a  license  and  pay  a  license  Tee 
when  soliciting  book  orders  within  the  city  is  void,  as  an  attempt  to 
regulate  commerce  between  the  states.  The  fact  that  the  sales  made  are 
at  retail  instead  of  wliolesale,  and  that  the  ordinance  makes  no  discrimi- 
nation between  those  soliciting  orders  for  houses  within  the  state  and 
those  soliciting  orders  for  hoQses  in  otlier  states,  makes  no  difference. 
Bloomitigton  v.  Bourland,  382. 

Sales  of  Goods  in  Other  States. — The  negotiation  of  sales  of  goods 
which  are  in  other  states,  for  the  purpose  of  introducing  them  into  the 
state  in  which  the  negotiation  is  made,  is  interstate  commerce,  and  can- 
not be  interfered  with  or  regulated  by  the  state  in  which  the  negotia- 
tion ia  made.  Bloomington  v.  Bourland,  382. 
See  Taxes,  2,  3,  5. 

INTOXICATING  LIQUORS. 
See  McTNiciPAL  Corporations,  3. 

IRRIGATION. 
See  Mandamus,  1;  Watbbs. 

IRRIGATION  COMPANIES. 
See  Waters,  12,  14-19. 

JOINDER. 
See  Waters,  9. 

JOINT  LIABILITY. 
See  Libel,  3. 


JUDGMENTS. 
1.  OoNSTRtrcrnvB  Service  —  Collateral  Attack. — A  judgment  rendered 
by  a  court  of  competent  jurisdiction  upon  citation  by  publication  is  not 
open  to  collateral  attack  on  the  ground  that  the  afBdavit  for  publication 
is  insufficient.     Hardy  v.  Beaty,  80. 

I,  JUDOMKNTS  IN  PERSONAM  AGAINST  NON-RESIDENTS  BY CONSTROCTIVK  SER- 
VICE. —  A  judgment  against  non-residents  in  personam  for  costs,  npoa 
service  by  publication,  in  an  action  to  try  title  to  an  undivided  interest 
in  land,  is  without  jurisdiction,  and  a  sale  under  it  is  void.  Hardy  v. 
Beaty,  SO. 

9,  Judgments  in  Rem  against  Non-residents  upon  Constructive  Seh- 
ncs.  —  A  judgment  in  an  action  to  try  title  to  an  undivided  interest  in 
land  upon  service  by  publication  upon  non-resident  defendants,  is  valid, 
BO  far  as  it  afifects  the  title  to  such  land.     Hardy  v.  Beaty,  80. 

4  Judgments  upon  CoNSTRcenvE  Service  —  Presumptions  in  Favor  of. 
—  Judgments  rendered  upon  constructive  service  by  publication  are 
given  the  same  conclusive  effect  and  are  entitled  to  the  same  favorable 
presumptions  as  judgments  upon  personal  service.     Hnrdy  v.  Beaty,  80. 

%,  Collateral  Attack,  What  is. — The  court  intimates  that,  M-ere  the 
question  necessarily  involved,  it  would  hold  that  every  attack  upon  a. 
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lodgment  for  want  of  jarisdiction  in  the  court  to  render  It,  predicated 
on  matters  dehors  the  record,  is  a  collateral  attack.     Gully  v.  Shirk,  414. 
C  Presubiption  upon  Collatebal  Attack.  — In  a  collateral  attack  upon 
a  domestic  judgment  of  a   court  of  general   jurisdiction,   every   pre- 
•amptioQ  will  be  indulged  in  favor  of  the  jurisdiction  of  the  court  and 
the  validity  of  the  judgment;  and  when  it  does  not  otherwise  appear, 
it  will  be  presumed   that  the  court  ascertained  all  facts  necessary  to 
the  exercise  of  its  jurisdiction.     In  order  for  such  attack  to  prevail, 
it  must  aflBrmatively  appear  that  the  facts  essential  to  the  jurisdiction 
of  the  court  did  not  in  fact  exist.     Hardy  v.  Beaty,  80. 
f,  Lien  op  —  Registry  op  Abstract.  —  When  the  number  of  a  judgment 
is  prescribed  by  law  as  a  prerequisite  to  the  record  of  an  abstract  of 
■nch  judgment  in  order  to  create  a  lien,  the  number  of  the  judgment 
eannot  be  dispensed  with;  and  the  registry  of  the  abstract  without  giv- 
ing such  number  does  not  create  a  lieu.     Bonner  v.  Oriahy,  48. 
%,  Homestead  RiaHTS,  when  Conclusive  against.  —  If  a  suit  in  chan- 
eery  is  brought  against  a  husband  and  wife,  in  which  plaintiffs  allege 
themselves  to  be  the  owners  of  certain  real  property,  and  that  they 
•re  unlawfully  kept  out  of  possession  by  defendants,  and  that  certain 
deeds  under  which  the  wife  claims  title  were  made  to  hinder,  delay,  and 
defraud  creditors  of  the  husband,  and   plaintiffs  pray  that  they  may 
have  possession  of  the  property  and  be  declared  owners  thereof,  and 
that  the  deeds  to  the  wife  be  adjudged  fraudulent  and  void,  and  set 
aside,  and  judgment  is  rendered  in  favor  of  the  plaintiffs  for  the  relief 
Bought,  such  judgment  is  conclusive  against  every  claim  of  right  to  pos- 
session existing  in  favor  of  defendants,  and  precludes  the  wife  from  sub- 
sequently asserting  any  title  or  right  of  possession  on  the  ground  that 
the  property  was,  before  the  commencement  of  the  former  action,  and 
still  is,  a  homestead,  and  that  the  title  of  the  plaintiffs  is  based  upon  a 
sale  of  the  property  under  execution  against  her  husband  when  it  was 
exempt  from  such  sale.     Graham  v.  Culver,  105. 
§.  Judgment  is  Conclusive  only  between  the  parties  and  their  successors 
in  interest   by  title  subsequent  to  the  commencement  of   the  action. 
War  nock  v.  Harlow,  209. 
lOli  Res  Judicata  —  Party  Failing  to  Present  Defense  Estopped  froh 
DOING  so   Afterwards.  —  Where  a  defendant  had  an  opportunity  to 
plead  payment  of  the  judgment  when  suinmoned  to  show  cause  why  the 
execution  should  not  be  renewed,  but  failed  to  do  so,  the  order  of  re- 
newal is  res  judicata.     Sullivan  v.  Shell,  894. 
IL  Estoppel.  — A  judgment  tor  the  plaintiff  sweeps  away  every  defense 
that  should  have  been  raised  against  the  action,  and  this  for  the  pur- 
pose of  every  subsequent  suit,   whether  founded  upon  the  same  or  a 
different  cause.     Thus  in  a  possessory  action,  the  defendant  is  under 
obligation  to  plead  all  the  titles  under  which  he  claims,  and  if  he  fails 
to  do  so,  and  judgment  is  entered  against  him,  he  cannot,  in  a  subse- 
quent action,  set  up  title  of  which  he  might  have  availed  himself  in  the 
first.     Graham  v.  Culver,  105. 
18.   When   Res  Judicata.  —  The   doctrine   of   res  judicata  is   applicable 
only  to  those  judgments,  decrees,  or  orders  of  record  which  are  so  far 
nihiterial  and  final  that  a  review  thereof  may  be  had  through  the  or- 
dinary procedure,  such  as  appeals  or  writs  of  error.     The  granting  or 
refusing  of  other  applications  or  motions  does  not  necessarily  prevent  a 
subsequent  renewal  thereof  upon  the  same  or  different  grounds,  whea 
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jurisdiction  over  the  subject-matter    remains  in  the  same  tribunal. 
Rocktoell  y.  District  Court,  265. 

13.  Okdbr  Qdashino  Execution  mot  Res  Jctdioata.  —  No  appeal  or  wril 
of  error  lies  from  an  order  of  the  district  court  quashing  an  execution, 
and  the  doctrine  of  res  judicata  does  not  apply  thereto.  Rockwell  r. 
District  Court,  265. 

14.  Judgment  on  Appeal  Bond  —  Merger  of  Original  Judgbient  —  Issui 

OF  ExEOOTioN.  —  When  a  judgment  appealed  from  has  been  affirmed, 
and  an  aotion  on  the  appeal  bond  has  been  prosecuted  to  judgment,  and 
such  judgment  is  pending  on  appeal,  the  original  judgmaat  is  not  merged 
in  or  extinguished  by  the  judgment  on  the  appeal  bond,  so  as  to  prevent 
the  issuance  of  execution  on  the  former.  Rockwell  v.  District  Court,  265. 
16.  Merger.  —  Judgment  upon  an  Appeal  Bond  does  not  extinguish  the 
judgment  appealed  from.     Rockwell  v.  District  Court,  265. 

16.  Judgment  or  Decree  Outside  of  the  Issues  is  to  that  extent  with* 
out  jurisdiction  and  void.     Metralf  v.  Hart,  1 22. 

17.  Judgment  ok  Abolished  Court  is  Void.  —  A  sentence  imposed  or 
judgment  rendered  by  a  court  after  it  has  been  abolished  by  statute  is 
void.     Gorman  v.  People,  350. 

18.  Proper  Mode  of  Proceeding  to  Vacate.  — Where  execution  is  re- 
newed uader  proper  proceedings  after  the  judgment  has  been  satisfied, 
if  the  defendant  has  any  remedy,  he  must  seek  it  by  motion  in  the 
original  cause,  and  not  by  a  new  and  independent  action.  Sullivan  v. 
Shell,  894. 

19.  Motion  to  Vacate.  — Counter- affidavits  will  not  be  received  to  rebut 
the  allegation  of  merits  contained  in  affidavits  presented  by  a  party 
moving  for  relief  from  a  judgment  by  default.     Douglass  v.  Todd,  247. 

20.  Arrest  of  Judgment,  Motion  in,  when  only  Available.  —  Amo- 
tion in  arrest  of  judgment  is  available  only  when  the  facts  stated  in  the 
petition  do  not  entitle  the  plaintiff  to  any  relief  whatever.  Johnson  v. 
Miller,  514. 

21.  Relief  from  Judgment,  on  the  Ground  that  the  Sheriff's  Rb> 
TURN  of  Service  of  Process  is  False,  will  not  be  granted  in  an  action 
to  set  aside  such  judgment,  when  there  is  no  pretense  that  the  conduct 
of  the  officer  or  of  the  sheriff  was  fraudulent.     Gully  v.  Shirk,  414. 

82.  Relief  against,  for  Mistake  of  Law.  — If  a  defendant  fails  to  make 
his  defense  to  an  action  because,  after  consulting  with  an  attorney, 
he  is  advised  by  such  attorney  that  his  defense  is  not  good  in  law, 
and  believes  and  relies  upon  the  advice  so  given,  he  may,  on  motion,  ba 
relieved  from  a  judgment  subsequently  entered  against  him  by  default, 
if  the  attorney  was  mistaken,  and  the  defense  was  good  in  law,  and  would 
have  been  interposed  but  for  the  advice  received.  A  statute  authoriz- 
ing relief  to  be  granted  upon  motion  from  a  judgment  entered  against  a 
party  through  his  mistake,  inadvertence,  or  excusable  neglect  is  not  re- 
stricted to  mistakes  of  fact,  but  authorizes  relief  to  be  granted  on  account 
of  a  mistake  of  law.     Douglass  v.  Todd,  247. 

28.  Relief  against  Judgment  on  Ground  of  Excusable  Neglect. — Where 
a  defendant  duly  served  with  summons,  under  no  mistake  as  to  the  ne- 
cessity of  employing  counsel,  intrusts  the  copy  summons  to  a  friend,  di- 
recting him  to  hand  it  to  an  attorney,  with  instructions  to  appear  and 
plead  payment,  but  it  is  not  delivered  to  the  attorney  until  after  the 
time  for  answering  had  passed,  and  judgment  by  default  was  taken  a 
year  after,  there  is  no  such  mistake,  iuadvertence,  surprise,  or  excusable 
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neglect  as  -will  entitle  him  to  relief  under  section  195  of  the  code.     Sul' 
Uvan  V.  Shell,  894. 
See  Appeal,  1,  6,  8;  Attorney  and  Client,  2,  6;  Contempt,  1,  2;  Con- 

TKACTS,    1;     CrKDII-OR's    SuIT;    CoDRTS;    EQDIiy,    1;    EXEOOTIOH,    8-5; 

Guaranty,  1;  Homestead,  2;  Husband  and  Wifb,  5;  Infants;  In- 
junctions, 1;  Justices  of  the  Peace;  Officers,  2;  Process;  Re- 
ceivers, 4;  SuRKTYsiiip,  1,  6;  Trespass  to  Try  Title,  2;  Vendor 
AND  Purchaser,  2,  4. 

JUDICIAL  NOTICE. 
See  Evidence;  Railroads,  15. 

JURISDICTION. 

Jurisdiction  of  State  Court  over  Trespass  Committed  on  Land  Ceded 
to  United  States.  —  Where  Congress  has  made  no  new  regulations 
touching  the  administration  of  justice  in  civil  cases  with  respect  to  ac« 
tions  arising  within  territory  which  a  state  has  ceded  to  the  federal  gov- 
ernment for  the  purpose  of  a  navy-yard,  the  laws  of  the  state  in  force  at 
the  time  of  the  cession,  and  the  jurisdiction  of  its  courts  in  regard  to 
private  rights  and  remedies,  remain  unchanged  and  unaffected  by  the 
act  of  cession .     Barrett  v.  Palmer,  835. 

See  Guardian  and  Ward,  1;  Injunctions,  4;  Judgments,  1,  2,  5,  6,  12,  16; 
Justice  of  the  Peace;  Public  Lands,  1;  Receivers,  2;  States,  2. 

JURY  AND  JURORS. 
See  Equity,  2;  Interest;  Trial,  3,  5-7,  9,  12;  Wills,  2. 

JUSTICE  OF  THE  PEAOK 
Judgment  of  Justice  of  Peace  not  Entered  in  Time  Void. — When  a 
justice  of  the  peace  fails  to  enter  a  judgment  until  more  than  ninety 
days  after  a  verdict  has  been  returned  in  the  case,  a  judgment  then  ren- 
dered by  him  is  without  jurisdiction  and  void;  and  if  the  judgment 
debtor  does  not  hear  of  the  entry  of  such  judgment  until  more  than  a 
year  after  it  is  made,  he  may  then  maintain  an  action  in  equity  to  have 
the  judgment  canceled.  TomUnson  v.  Litze,  458. 
See  Execution,  1,  4. 

JUSTIFICATION. 
See  False  Imprisonment. 

LANDLORD   AND  TENANT. 
An  Action  for  Rent  cannot  be  sustained  unless  the  relation  of  landlord 
and  tenant  has  existed  between  the  plaintiff  and  the  defendant.      War* 
noek  V.  Harlow,  209. 

See  Homestead,  2;  Insurance,  I,  5;  Real  Propebtt,  1. 

LARCENY. 

1.  Indictment  for,  Sufficient  without  Alleging  Value  of  Each  Sepa- 
rate Article  Stolen.  —  An  information  or  indictment  which  charges 
the  larceny  of  several  articles  need  not  necessarily  allege  the  value  of 
each  separate  article  charged  to  have  been  stolen.     State  v.  Brew,  904. 

S.  For  a  Servant  to  Convp;rt  Property  Delivered  to  Him  by  a  Third 
Person  for  his  master  is  not  larceny,  provided   he  do«i  w>  before  tho 
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goods  have  reached  their  destination,  and  something  more  has  happened 
to  reduce  him  to  a  mere  custodian;  while,  on  the  other  hand,  if  the 
property  is  delivered  to  the  servant  by  his  master,  the  conversion  is  lar> 
ceny.     Conimonxoealth  v.  Ryan,  560. 

See  Embezzlement;  EIxtraditioh,  I. 

LEASK 
See  Insubancb,  6;  Taxes,  3. 

LEGISLATURE. 
See  Constitutions,  1,  4-8;  Mandamus,  2;  Statutes. 

LETTERS. 
See  Evidence,  3. 

LEVY. 
See  Assionment;  Execution;  Vendor  and  Purchaseb,  2. 

LIBEL. 

L  Words  Actionable  per  Se.  —  A  newspaper  publication  falsely  stating 
that  a  certain  person  or  persons  "were  arrested  and  lodged  in  jail  to- 
day, on  charge  of  theft,"  is  libelous,  and  actionable  per  se.  Belo  v. 
Fuller,  75. 

SL  Words  Which  Impute  Guilt  of  Crime  punishable  with  imprison* 
ment  are  actionable  per  se,  without  making  the  charge  in  express 
terms.  They  are  actionable  if  they  consist  of  a  statement  of  facts  which 
would  naturally  and  presumably  be  understood  by  the  hearers  or 
readers  as  a  charge  of  such  crime.     Belo  v.  Fuller,  75. 

S,  All  Persons  are  Liable  Who  Engage  in  Publishing  or  Circulat- 
ing a  libel;  and  by  reason  of  the  doctrine  of  the  several  liability  of 
tort-feasors,  the  remedy  may  be  pursued  against  one  or  more  of  those 
gnilty  of  the  wrong;.     Belo  v.  Fuller,  lb. 

4.  Liability  of  Corporation.  —  A  corporation  is  civilly  liable  for  a  libel; 
and  if  it  publishes  and  circulates  a  libel  by  the  aid  and  assistance 
of  others,  all  are  equally  liable  in  a  civil  action,  either  jointly  or  sev- 
erally.    Belo  V.  Fuller,  lb. 

Sw  Liability  of  Members  of  Corporation  for  a  libel  published  by  it 
docs  not  arise  from  the  fact  that  they  are  share-holders  or  members 
alone,  but  springs  only  from  their  active  agency  in  producing  and  cir- 
culating the  libel.     Belo  v.  Fuller,  lb. 

C  Libel  by  Corporation  —  Liability  of  Stockholders. — When  a  libel 
is  published  and  circulated  by  a  newspaper  corporation,  its  stockholders 
and  officers  are  not  liable  from  the  mere  fact  of  their  membership 
therein.  To  render  them  responsible  for  such  libel,  it  must  also  be 
shown  that  they  in  some  way  aided,  assisted,  and  advised  its  publication 
or  circulation,  or  that  their  duties  to  the  corporation  are  of  such  charac- 
ter and  nature  as  to  charge  them  with  the  performance  of  functions  con- 
cerning the  publicatioa  or  circulation  of  the  paper,  whereby  they  knew, 
or  should  have  known,  of  the  publication  or  circulation  of  sach  libel. 
Belo  V.  Fuller,  lb. 

f.  Presumption  of  Injury.  —  It  is  presumed,  without  proof  of  dam- 
age, that  the  unauthorized  publication  of  actionable  words  charging  aa 
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InfamonB  crime  injures  the  character,  repntation,  and  mental  feelings  of 
the  party  against  whom  the  libel  is  directed.  Beh  v.  Fuller,  75. 
8.  AcmxAL  Damages  Rkcovebablk  wrrnouT  Phoof  o»  Malick.  —  When 
defamatory  and  libelous  words  charge  an  actionable  crime,  actual 
damages,  including  mental  suffering  and  loss  of  character,  are  recover- 
able, even  in  the  absence  of  malice.     Belo  v.  Fuller,  lb. 

LICENSE. 

1.  Pahol  License. — Easement  cannot  be  Imposed  upon  land  by  force  of 
A  parol  license,  especially  when  the  parol  contract  has  not  been  proved 
to  the  point  of  demonstration,  and  the  revocation  of  the  license  will  not 
work  a  considerable  or  irreparable  damage  to  the  licensee.  Lawrence  v. 
Springtr,  702. 

&  License  to  Take  Possession  and  to  Erect  Improvements  upon  Reai. 
Property  results  when  a  person  having  a  possessory  right  causes  it  to 
be  generally  understood  that  he  is  glad  to  see  buildings  and  other  im- 
provements put  upon  property,  and  that  he  will  not  regard  nor  treat  as  tres- 
passers those  who  erect  them  and  occupy  his  land.    Mefcalfv.  Hart,  122. 

t.  A  License  may  Become  an  Agreement  for  a  Valcable  Considera- 
tion, as  where  the  enjoyment  of  it  must  necessarily  be  preceded  by  the 
expenditure  of  money;  and  when  the  licensee  has  made  improvements  or 
invested  capital  in  consequence  of  a  license,  he  has  become  a  purchaser 
for  a  valuable  consideration.     Metcalfv.  Hart,  122. 

4.  A  Bare  Licensee  must  Take  Premises  as  He  Finds  Them,  and  baa 
no  cause  of  action  if  injured  on  account  of  dangers  there  existing.  The 
owner  does  not  owe  him  any  duty  to  care  for  him,  or  to  see  that  he  does 
not  go  to  a  dangerous  place.     Rvlnjan  v.  Boston  etc.  Raihond,  520. 

6.  Parol  License  to  Drain  Lanu  over  the  land  of  another  is  revocable,  in 
the  absence  of  proof  that  its  revocation  will  work  irreparable  damage  to 
the  licensee.     Lawrenre  v.  Springer,  702. 

6.  A  Simple  Parol  License  may  be  Revoked  by  the  licensor  at  any  time, 

and  is  revoked  by  his  death,  or  the  sale  of  the  real  property  involved. 
Metcnlfv.  Hart,  122. 

7.  A  License  Coupled  with  an  Interest  is  not  Revocable  by  the  con- 

veyaiiee  of  the  realty  to  which  it  relates.     Mctcalf  v.  Hart,  122. 

8.  Revocation  of  License  does  not  Undo  What  has  been  done  undbs 

It,  nor  niaUe  that  unlawful  which  was  lawful  when  done.     MttcaJf  v. 
Hart,  122. 

9.  RiGHrs    of   Parties   on   the   Revocation    of.  —  When  a  party  has 

been  permitted  to  enter  upon  land  under  an  agreement  that  he  may  do 
BO  and  erect  improvements  thereon,  and  that  he  would  be  allowed  to 
purchase  such  land  for  a  small  or  nominal  consideration,  and  such  agree- 
ment is  not  enforceable,  because  both  parol  and  uncertain  in  its  terms, 
and  the  license  given  to  him  to  occupy  is  revoked,  both  he  and  the 
owner  of  the  land  must  be  treated  as  having  an  interest  therein,  and  he 
should  be  allowed  the  value  of  his  improvements,  and  such  value  should 
be  made  a  lien  on  the  property,  and  unless  their  value  is  paid  into 
court  for  his  use,  the  property  should  be  sold,  and  the  proceeds  divided 
between  him  and  the  land-owner  in  proportion  to  their  respective  inter- 
ests. Metcalfv.  Hart,  122. 
See  Attorney  and  Client;  Ejectment;  Equity,  3;  Interstate  Com- 
merce, 1;  Municipal  Corporations,  3,  16,  17;  Railroads,  18;  Stat- 
dte.%  17;  Taxes,  & 
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LIENS. 

See  Attornbt  ahd  Client,  2;  Exkcutiok,  1,  4;   Judomkits,  7;  Mob*. 

OAOEs,  6,  11;  Mechanic's  Lism. 

LIMITATIONS  OP  ACTIONS. 

1.  Bonus  Stock.  —  Statdtk  or  Limitations  in  a  suit  by  creditors  of  an  in- 
solvent corporation  to  compel  holders  of  bonus  stock  to  make  payment 
therefor  does  not  commence  to  run  prior  to  the  insolvency  of  the  cor- 
poration.    Hosfes  V.  NorthvxsUrn  Mfg.  Co.,  637. 

S.  Limitation  to  Avoid  Deed  for  Fraud.  — An  action  to  avoid  a  deed  on 
the  ground  of  fraud  is  barred  by  the  statute  of  limitations  in  four  years. 
The  statute  begins  to  run  from  the  discovery  of  the  fraud,  or  from  the 
time  when  it  ought  to  have  been  discovered  by  the  exercise  of  proper 
diligence  and  inquiry.  Cliicago  etc.  R'y  Co.  v.  Titierington,  39. 
See  Banks,  5. 

LIS  PENDENS. 

1.  The  HoLDEit  of  an  Unrecorded  Deed  cannot  be  affected  by  a  judgment 
in  a  suit  brought  by  his  grantor  after  the  execution  of  the  deed,  thongh 
the  notice  of  the  pendency  of  the  suit  is  filed  and  recorded  before  such 
deed.  The  holder  of  an  unrecorded  conveyance,  made  before  the  com< 
mencement  of  an  action,  cannot  be  regarded  as  a  purchaser  pendente 
lite.      Warnock  v.  Harlow,  209. 

Si  Assignee  of  Mortgage  Chargeable  with  Notice  of.  —  An  assignee 
of  a  mortgage  is  chargeable  with  notice  of  an  action  pending  at  the  time 
the  assignment  is  made,  and  which  affects  the  interest  conveyed  by  the 
mortgage.     Bowman  v.  Anderson,  473. 

MAGISTRATE. 
See  Malicious  Prosecution,  1. 

MALICE. 
See  CRiBnNAL  Law,  5;  Falsb  Imprisonment,  1;  Libel,  8;  Waters,  6. 

MALICIOUS  PROSECUTION. 

1.  Advice  of  Magistrate.  —  As  evidence  tending  to  show  probable  cause, 

the  prosecutor  should  be  permitted  to  prove  that  he  went  to  a  justice, 
who  was  also  an  attorney  at  law,  and  fairly  disclosed  to  him  all  the 
facts  within  his  knowledge,  and  was  thereupon,  by  such  justice,  advised 
that  the  proper  method  of  procedure  was  by  a  criminal  complaint,  and 
that,  acting  in  good  faith  upon  such  advice,  he  caused  the  complaint  to 
be  made  and  signed,  and  swore  to  the  same.     Momighan  v.  Cox,  555. 

2.  Belief  in   Plaintiff's  Guilt  is  Indispensable.  — In   an  action  for 

malicious  prosecution,  it  is  no  defense  that  the  prosecution  was  insti- 
tuted by  the  defendant  upon  the  advice  of  counsel,  after  a  full  and 
fair  statement  to  him  of  all  the  material  facts  in  the  case,  when  it  ap- 
pears that  the  defendant  did  not  believe  the  accused  to  be  guilty. 
Johnson  v.  Miller,  514. 
8.  Genekal  Verdict  in  Action  for.  Presumption  Arising  from.  — 
Where  the  jury  return  a  general  verdict  in  favor  of  the  plaintiff  in  an 
action  for  malicious  prosecution,  it  must  be  presumed,  in  the  absence 
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of  %  special  finding  to  the  contrary,  that  they  fonnd  that  the  criminal 
prosecution  complained  of  was  instituted  by  the  defendant.  Johnson  ▼. 
Miller,  514. 

4.  Probable  Cause,  Want  of,  Inferred  from  General  Verdict  when.  — 

From  a  general  verdict  for  the  plaintiff  in  an  action  for  malicious  prose- 
cution, it  may  be  inferred  that  the  jury  found  a  want  of  probable  cause, 
and  such  general  verdict  is  reconcilable  with  a  special  finding  of  facts 
safBcient  to  warrant  a  suspicion  of  the  plaintiff's  guilt,  but  not  sufficient 
to  lead  to  a  belief  of  his  guilt,  upon  the  theory  that  the  defendant  did 
not  believe  the  plaintiff  to  be  guilty.     Johnson  v.  Miller,  514. 

MANDAMUS. 

1.  Irrigation.  —  Mandamus  is  an  Appropriate  Remedt  to  compel  the 

delivery  of  water  for  irrigation  purposes.  Combs  v.  Agricultural  Ditch 
Co.,  275. 

2.  Mandamus  against  Legislature.  — The  members  of  the  legislative  de- 

partment of  a  state  cannot  be  directly  controlled  by  mandamus  in  the 
exercise  of  their  legislative  powers.  Greenwood  Cemetery  etc.  Co.  v. 
Boutt,  284. 

5.  Mandamus  against  Governor.  — The  official  discretion  of  the  governor 

of  a  state  cannot  be  controlled  by  mandamus.  This  writ  will  be  allowed 
in  a  proper  case  to  command  action,  but  it  cannot  be  used  to  coutrol 
discretion.     Greenwood  Cemetery  etc.  Co.  v.  Routt,  284. 

4.  Mandamus  against  Governor.  — The  writ  of  mandamus  will  not  lie  to 
control  the  action  of  the  governor  of  a  state  in  the  exercise  of  any  of  his 
political  or  governmental  powers,  whether  such  powers  are  conferred 
npon  him  by  the  constitution  or  by  statute.  Greenioood  Cemetery  etc 
Co.  V.  Boictt,  284. 

&  Mandamus  against  Governor  —  When  will  Lie.  — When,  in  the  exer- 
cise of  some  official  power  neither  political  nor  essentially  governmental, 
the  law  specially  enjoins  upon  the  governor  of  a  state  as  a  duty  the  per- 
formance of  some  particular  act,  under  circumstances  in  which  he  has  no 
discretion,  and  his  refusal  to  perform  the  act  deprives  a  party  of  his 
property  or  of  some  legal  right,  mandamus  will  lie  against  the  governor 
to  compel  the  performance  of  such  ministerial  act,  in  the  absence  of  other 
plain,  speedy,  or  adequate  remedy  at  law.  Greenwood  Cemetery  etc.  Co. 
V.  lioiM,  284. 

8.  Mandamus  against  Governor  to  Compel  Lssuance  oif  Kand  Patent.  — 
Mandamus  will  lie  against  the  governor  of  a  state  to  compel  him  to  per- 
form a  merely  ministerial  act  in  signing,  executing,  and  delivering  a 
patent  to  public  land,  which  has  been  regularly  sold  by  the  state  board 
of  land  commisaioners  of  which  he  is  a  member,  provided  the  purchaser 
has  paid  or  tendered  the  full  purchase  price,  and  has  otherwise  complied 
with  all  conditions  of  the  purchase.  Greenwood  Cemetery  etc  Co.  V. 
Jioutt,  284. 

MARRIAGE. 
See  Deeds,  7,  8. 

MARRIED   WOMEN. 
8m  Aoknowlbsomknts;  Homestead,  .';  Husband  avd  Wvb;  Mbohamio's 

Lien,  4. 
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MASTER  AND  SERVANT. 
1.  Contractor  and  Employer.  — If  the  Oarryino  out  of  a  CJohtraOp  n 

Necessarilt  Injurious  to  a  third  person,  the  doctriue  of  respondeat 
superior  applies.  iViliiams  v.  Fresno  Canal  etc.  Co.,  172. 
S.  Contractor  and  Employer.  —  For  an  Act  of  a  Contractor  in  Plow- 
ing UP  THE  Land  of  a  Third  Person,  and  using  part  thereof  in  con- 
structing or  repairing  a  canal,  his  employer  is  answerable,  if  it  appears 
that  it  was  part  of  the  contract  that  the  work  should  involve  the  using 
of  such  land.      Wiiliama  v.  Fresno  Canal  etc.  Co.,  172. 

5.  Vice-principal,  Who  is  —  Negligence  toward  Minor  Employee.  — 

A  local  boss,  or  foreman,  with  authority  to  control  and  direct  the  men 
and  machinery  employed,  and  to  discharge  such  men  at  pleasure,  is  a 
vice- principal,  and  not  a  fellow-servant,  and  the  master  is  liable  for  hia 
negligence  iu  ordering  a  minor  employee  into  a  situation  of  danger,  and 
to  perform  an  act  entirely  beyond  the  scoj)e  of  his  employment,  if  in 
obeying  the  order  such  employee  is  killed  or  injured.  Orman  v.  Man- 
nix,  340. 
4.  Vice-principal.  —  If  the  Duty  to  Provide  a  Safe  Place  in  which 
the  servant  is  to  do  his  work  is  by  the  master  confided  to  another  ser- 
vant or  employee,  the  employer  is  responsible,  if  the  duty  is  so  negli- 
gently done  that  injury  results.  The  duty  of  providing  for  the  safety 
of  employees  rests  on  the  employer,  and  cannot  be  delegated.  Loui»- 
ville  etc.  R'y  Go.  v,  Hanning,  443. 

6.  Liability  of  Master  for  Act  of  Vice-principal.  —  When  a  subordi- 

nate employee  is  injured  through  the  negligence  of  a  vice-principal,  the 
master  is  liable  in  the  same  manner  as  if  he  had  been  personally  present 
and  committed  the  negligent  act  himself.  Sweeney  v.  Oulfetc.  R'y  Co.,  7L 
8.  Liability  of  Master  or  Vice-principal  for  Ordering  Servant  into 
Danger.  — When  a  master  wrongfully  sends  his  servant  into  a  danger* 
ous  place,  or  exposes  him  to  a  risk  not  connected  with  the  service,  in 
consequence  of  which  he  is  injured,  the  master  is  liable;  and  if,  instead 
of  being  thus  sent  by  the  master,  he  is  sent  by  one  whom  the  master  has 
placed  in  authority  over  him,  and  to  whose  orders  he  is  subjected,  the 
liability  of  the  master  is  the  same.     Orman  v.  Maniiix,  340. 

7.  Liability  of  Master  for  Act  of  Vice-principal.  — When  a  boy  four- 

teen or  fifteen  years  of  age  is  engaged  to  work  for  his  employer  in  a 
non-hazardous  service,  and  is  placed  by  his  employer  under  the  control 
and  subject  to  the  order  and  direction  of  a  foreman,  who  orders  him  to 
do  a  thing  which  in  its  nature  is  perilous  or  hazardous  to  life  or  limb, 
and  which  is  outside  the  duties  and  employment  of  the  boy,  but  within 
the  scope  of  the  employment  of  the  foreman,  and  in  an  attempt  to  per- 
form such  act  in  obedience  to  such  order  the  boy  is  killed  or  injured, 
the  giving  of  such  order  by  the  foreman  is  negligence  for  which  the 
employer  is  liable,  and  the  fact  that  the  boy  would  have  been  justified 
in  refusing  to  obey  such  order  will  not  exonerate  his  employer  from 
liability.  Orman  v.  Mannix,  340. 
%,  Vice-principal  and  Fellow-servants. — The  mere  fact  that  the  ser- 
vant whose  negligence  produces  the  injury  is  superior  in  rank  to  the 
servant  injured  does  not  alone  fix  the  liability  of  the  master.  If  the 
negligent  servant  can  fairly  be  said  to  take  the  place  of  the  master, 
and  represent  him  so  as  to  become  in  reality  a  vice- principal,  and  the 
negligence  occurs  in  the  discharge  of  his  representative  duties,  the  mas*  x 

ter  is  liable.     Colorado  etc  R'y  Co.  v.  Naylon,  336.  1 
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9.  Negmgence    of  Felow-servant. — When  a  moWer  in  a  factory,  called 

upon  to  assist  in  pouring  heated  metal  into  molds  prepared  by  other 
molders  in  the  employ  of  the  master,  is  injured  by  the  escape  of  such 
metal  from  a  defective  mold,  and  it  is  shown  that  the  molds  furnished 
are  numerous,  and  that  no  employee  is  required  to  use  a  defective  mold, 
while  accidents  of  the  kind  stated  are  of  frequent  occurrence,  the  em- 
ployee thus  injured  cannot  recover  from  the  master,  as  the  uegligeace, 
if  any,  is  that  of  a  fellow^servant.     Kehoe  v.  Allen,  608. 

10.  Duty  of  Master  as  to  Machiinery  and  Appliances.  — Every  master 
must  exercise  ordinary  care,  skill,  and  prudence  in  furnishing  machin- 
ery and  appliances  suitable  for  doing  the  work  in  hand,  and  must  ex- 
ercise like  care  and  caution  in  employing  competent  fellow-servants; 
and  when  others  are  given  charge  of  the  whole  or  a  portion  of  the  work, 
the  master  is  required  to  use  reasonable  care  and  caution  in  the  selection 
of  competent  assistants  for  such  positions.     Orman  v.  Mannix,  340. 

11.  Master  is  Bound  to  Furnish  and  Maintain  Suitable  Instrumen- 
talities for  the  work  or  duty  which  he  requires  of  his  employees,  young 
or  old,  and  failing  in  this  he  is  liable  for  any  damages  flowing  from  such 
neglect  of  duty.  When  the  servant,  in  obedience  to  the  order  of  the 
master,  incurs  the  risk  of  machinery,  which,  tliough  dangerous,  is  not 
so  much  so  as  to  threaten  immediate  injury,  or  when  it  is  reasonably 
probable  it  may  be  safely  used  only  by  extraordinary  caution  or  skill, 
the  master  is  liable  for  resulting  accident.     Kehler  v.  Schwenk,  777. 

12.  Negligence  toward  Minor  Employee  —  Evidence. — In  an  action 
by  a  minor  employee  to  recover  for  injuries  received  while  running 
a  dumper  for  his  master,  evidence  that  the  dumper-track  had  rotten 
ties,  loose  rails,  and  projecting  ends  of  ties,  with  holes  in  the  ground 
between  the  ties,  both  inside  and  outside  the  rails,  and  was  in  such  a 
condition  of  non-repair  as  would  most  probably  and  naturally  occasion 
the  stumbling  of  any  person,  young  or  old,  while  engaged  in  the  per- 
formance of  so  hazardous  a  service,  is  admissible  as  tending  to  show 
negligence  on  the  part  of  the  master.     Kehler  v.  Schwenh,  111. 

13.  Negligence  toward  Minor  Employee  —  Evidence.  — In  an  action  by 
minor  employee  to  recover  for  injuries  received  while  operating  a 
dumper  for  his  master,  evidence  that  a  different  kind  of  dumper  was  in 
general  use  at  other  collieries,  and  that  it  was  entirely  free  from  the  ar- 
rangement which  constituted  the  dangerous  character  of  the  one  in  use 
at  defendant's  colliery,  is  admissible  as  tending  to  show  negligence  on 
the  part  of  the  master  in  not  furnishing  safe  machinery  and  appliances 
•with  which  to  do  the  work.     Kehler  v.  Schwenk,  777. 

14.  Duty  to  Minor  Employees.  — It  is  the  duty  of  every  master  to  take 
notice  of  the  age  and  ability  of  his  young  employees,  and  to  use  ordi- 
nary care  to  protect  them  from  risks  which  they  cannot  properly  appre- 
ciate, and  to  which  they  should  not  be  exposed.  Failing  in  this  duty, 
the  master  is  liable  for  injury  resulting  therefrom.  Kehler  v.  Schwenk, 
111. 

16.  Minor  Employees. — In  actions  by  young  servants  against  their  em- 
ployers, the  inexperience  of  the  servant  and  want  of  specific  instruction 
as  to  the  dangers  of  the  service  are  recognized  as  sources  of  liability 
against  the  master.     Kehler  v.  Schwenk,  111. 

16.  Minor  Employees.  —  When  a  minor  employee  is  very  young,  with  no 
knowledge  by  experience  or  instruction  as  to  the  risks  of  a  particularly 
dangerous  service,  in  which  he  was  not  at  first  employed,  but  into  which 
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he  was  urged  by  the  master  against  his  will,  and  the  appliance  from 
which  the  injury  arose  was  only  in  partial  use,  while  another  simple 
device  which  practically  removed  all  danger  was  in  extensive  use,  the 
master  is  guilty  of  negligence,  and  the  servant  is  entitled  to  recover. 
Kehler  v.  Sc/awnk,  111. 

17.  Minor  Employees  who  have  sufficient  judgment  to  know  that  an  em- 
ployment is  dangerous,  and  nevertheless  engage  in  it  voluntarily,  can- 
not recover,  notwithstanding  their  youth;  but  if,  because  of  their  youth, 
they  have  not  sufhcient  knowledge  to  appreciate  the  danger,  or  to  know- 
better  than  to  engage  in  so  dangerous  a  service,  then  they  cannot  be 
deemed  to  be  guilty  of   contributory  negligence.     Kehler  v.  Scliwenk, 

in. 

18.  Minor  Employee  —  Contributory  Negligence,  when  not  iMParED. 
—  Contributory  negligence  cauuot  be  imputed  to  a  minor  employee  of 
tender  years  in  obeying  orders,  when  he  is  not  shown  to  have  bad 
any  information  with  reference  to  the  dangerous  nature  of  the  busi- 
ness into  which  he  was  ordered  by  his  superior,  and  which  was  entirely 
outside  the  services  -he  was  employed  to  perform.  Orman  v.  Mannix, 
340. 

19.  If  a  Master  Requires  of  a  Servant  a  Service  Outside  of  thb 
Duties  ordinarily  incident  to  his  employment,  and  subjecting  him 
to  additional  danger,  he  does  not  necessarily  assume  the  additional 
hazard  in  undertaking  to  perform  the  unusual  and  extra  service,  even 
though  the  dangers  attending  it  are  obvious.  If  the  apparent  danger 
is  such  that  a  person  of  ordinary  prudence  would  refuse  to  encoanter 
it,  the  employee  proceeds  at  his  peril.  Otherwise  he  may  undertake 
the  service,  using  care  proportionate  to  the  apparent  increased  risk,  and 
if,  in  so  doing,  he  is  injured  by  the  employer's  fault,  he  may  recover 
therefor,     LouiKville  etc  R'y  Co.  v.  Hanning,  443. 

50.  Danger  Signals,  Omission  of.  —  If  a  railway  employee  is  put  to 
work  under  a  car  on  a  side-track  outside  of  the  line  of  his  usual 
duties,  and  where  his  safety  requires  the  placing  of  danger  signala 
to  warn  persons  in  charge  of  other  trains  of  his  presence  and  peril, 
he  is  not  chargeahle  with  contributory  negligence  because  he  re- 
lies upon  the  duty  of  his  employer  to  place  such  signals,  and  does  not 
himself  examine  and  ascertain  whether  they  are  in  position.  If  he  was 
ordered  to  do  special  work  by  his  foreman,  he  had  the  right  to  assume, 
in  the  absence  of  warning  or  notice,  that  his  superior  would  give  the 
order,  and  would  not  by  his  own  negligence  make  the  work  unsafe. 
Louisville  etc.  R'y  Co.  v.  Htinning,  443. 

51.  Every  Servant  Assumes  the  Obvious  Rlsks  of  the  service  into 
which  he  enters,  however  dans^erous  the  business  may  be,  and  though 
it  may  easily  be  conducted  more  safely  by  the  employer.  Fitzgerald  v. 
Connetticiit  etc.  Paper  Co.,  537. 

52.  Risks  Assumed  by  Servant.  —  When  one  engages  in  the  service  of 
another,  he  assumes,  as  between  himself  and  his  employer,  all  the  ordi- 
nary and  usual  risks  incident  to  the  business  upon  which  he  is  about  to 
enter.     Orman  v.  Mannix,  340. 

83.  Assumption  of  Risks.  —  Servant  Working  Ovbrtimb  in  the  line  of 
his  employment  assumes  the  usual  risks  thereof.     Kehoe  v.  Allen,  608. 

S4.  Bisk,  Assumption  of.  —  One  does  not  Voluntarily  Assume  a  Risk, 
who  merely  knows  that  there  is  some  danger,  without  appreciating  the 
danger.     Fitzgerald  v.  ConnecticiU  etc  Paper  Co.,  537. 
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n.  Master's  Liability  —  Assumption  o»  Risks.  —  While  a  master  is  not 
liable  for  accidents  occurring  to  his  servant  from  the  ordinary  risks  and 
dangers  incident  to  the  business  in  which  he  is  engaged,  yet  when  the 
master  voluntarily  subjects  his  servant  to  dangers  such  as  in  good  faith 
he  ought  to  provide  against,  he  is  liable  for  any  accident  arising  there- 
from.    Kehler  v.  Schwenk,  777. 

26.  Safe  Machinery  —  Assumption  of  Risks.  —  Every  servant  has  a  right 
to  suppose  that  his  master  has  provided  such  guards  and  means  of  pro- 
tectioa  from  injury,  in  the  use  of  machinery,  tools,  and  appliances,  aa 
are  usual  and  reasonably  necessary  for  his  safety,  and  he  cannot  be  held 
to  have  assumed  risks  attendant  on  their  absence,  unless  such  absence 
is  apparent,  or  his  atteation  has  been  called  to  it.  Kehler  v.  Schwenk, 
777. 

1?I-    VOLONTARY   ASSUMPTION  OF  RiSK  —  QUESTION  FOE  THE  JCRY.  —It  Can- 

ttot  be  said,  as  a  matter  of  law,  that  a  servant  voluntarily  assumes  the 
risk  of  injury  from  slippery  steps  merely  because  she  attempted  to  de- 
scend them,  knowing  that  they  were  icy,  and  that  there  was  some  dan- 
ger in  passing  over  them,  if  their  condition  in  regard  to  slipperiness  was 
constantly  changing  in  different  states  of  the  weather,  and  there  is  evi- 
dence tending  to  prove  that  she  had  no  other  way  of  leaving  the  mill 
m  which  she  was  employed.  Fitzgerald  v.  Connecticut  etc.  Paper  Co.,  537. 
See  Embezzlement;  Larceny,  2;  Pleading,  9;  Railroads,  10,  21-25;  Re- 
ceivers, 1-3,  5,  6;  Sekvices;  Shipping;  Statutes,  15;  Witnesses,  1. 

MECHANIC'S  LIEN. 

1.  Mechanic's  Lien  only  Maintainable  fob  Material  to  bb  Used  is 
Particular  Building.  —  If  materials  are  sold  and  delivered  to  a  con- 
tractor without  any  knowledge  on  the  part  of  the  seller  that  they  are  to 
be  used  in  the  construction  of  a  particular  building,  no  lien  can  be  main- 
tained against  the  owner  of  such  building.  Whitikr  v.  Pugei  Sound 
Lotin  etc.  Co. ,  944. 

S.  Mechanic's  Lien  cannot  Exist  excepf  where  there  was  a  Valid 
Contract  for  the  doing  of  work  or  the  furnishing  of  materials.  Fish  v. 
McCarthy,  237. 

t.  Mechanic's  Lien  cannot  be  Enforced  against  the  Property  of  Mi- 
nors, where  the  contract  under  which  the  work  was  done  or  materials 
furnished  was  entered  into  on  their  beiialf  by  their  guardian  without 
first  obtaining  an  order  of  court  authorizing  him  so  to  do.  Fish  v.  Mc- 
Carthy, 237. 

4.  Mechanic's  Lien  against  the  Property  of  a  Married  Woman.  — If  a 
married  woman  enters  into  a  contract  for  the  sale  of  real  property,  one 
of  the  provisions  of  which  is  that  the  vendee  shall  build  a  dwelling 
thereon,  and  such  contract  is  invalid  because  her  husband  did  not  join 
therein,  but  the  vendee  enters  into  an  agreement,  with  her  knowledge 
and  consent,  for  the  building  of  the  foundation  of  such  dwelling,  the 
contractor  with  whom  this  agreement  is  made  is  entitled  to  a  mechanic's 
lien  against  the  property,  which  he  may  enforce  against  the  married 
woman,  though  the  contract  of  purchase  could  not  have  been  enforced 
against  her,  and  has  been  abandoned.     AUhen  v.  Tarbox,  616. 

Ik  Mechanic's  Lien  upon  Land  Held  by  Husbanp  *nd  Wife  as  Tenants 
BY  THE  Entireties  may  be  enforced  as  again»t  her,  if  based  upon  a 
just  claim  for  materials  used  in  constructing  a  barn  on  the  premises, 
when  she  knew  of  tlie  intention  of  her  husbaoid  to  construct  the  bam 
Am.  ST.  Kep.,  Vol.  XXXL  —64 
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and  purchase  materials  therefor,  and  made  no  objection  thereto.      Wil- 
son V.  LoQue,  426. 
A.  Mechanic  s  Lien  thb  Notick  of  Which  is  Recordko  in  ths  Waoira 
Book  is  not  iuralid  on  that  account.     Wilson  v.  Loguct  42S. 

MENTAL  ANGUISH. 
See  Damages,  1;  Libkl,  7»  & 

MERGER. 
See  JuDGMBNTS,  14,  15;  Nbgotiablb  Instruments,  2. 

MILLS. 
See  Partition,  1. 

MINES. 
See  Real  Pbopertt,  4. 

MISTAKE. 
See  Afpbal,  2;  Insurance,  1,  5;  Judombhts,  22,  23. 

MORTGAGES. 

L  A  CoNVETANOB  ABSOLUTE  IN  FoRM  Will  be  adjudged  to  be  s  mortgage, 
when  it  is  shown,  by  evidence  clear,  certain,  unequivocal,  and  trust- 
worthy, that  such  instrument  was  executed,  delivered,  accepted,  and 
intended  by  the  parties  to  secure  the  payment  of  a  debt.  But  when 
there  is  a  substantial  conflict  in  the  evidence,  a  mere  preponderance 
thereof  is  not  sufficient  to  warrant  a  change  in  the  character  of  a  deed 
or  other  solemn  instrument  in  writing.     Perot  v.  Cooper,  258. 

2.  Deed  should  not  be  Declared  a  Mortoaqe,  unless  the  evidence  leaves 
in  the  mind  of  the  trial  judge  a  clear  and  satisfactory  conviction  that 
the  instrument,  which  in  form  is  a  conveyance,  was  by  all  the  parties 
thereto  intended  as  a  mortgage.     Mahoney  v.  Bofitwick,  175. 

Z.  Deed  Claimed  to  be  a  Mortgage.  — The  Presumfiion  of  Law  is,  that 
an  instrument  is  what  on  its  face  it  purports  to  be;  and  this  presumption, 
wnen  a  conveyance  is  claimed  to  have  been  intended  as  a  mortgage, 
should  be  allowed  to  prevail,  unless  the  evidence  to  the  contrary  is  plain 
aud  convincing;  but  whether  the  evidence  is  of  such  character  and 
strength  as  to  produce  this  conviction,  is  a  question  for  the  trial  court  to 
determine.     Mahoney  v.  Bostwick,  175. 

4.  Deed  Subject  to  Mortoaqb  —  Satisfaction  of  Mortgage  Debt.  — 
When  an  estate  subject  to  a  mortgage  is  sold  by  the  mortgagor  in  parcels 
at  different  times,  the  mortgage  must  be  satisfied,  first  out  of  that  por* 
tion  of  the  estate  still  in  the  hands  of  the  mortgagor,  and  then  out  of  the 
parcels  sold,  in  the  inverse  order  of  alienation.  This  rule  may  be  modi* 
fied  by  recitals  in  the  deeds  showing  a  different  intent.  Step'iens  r. 
Clay,  328. 

f.  Deed  Subject  to  Mortgage  —  Rights  of  Mortgagee  —  Satisfaction 
OF  Mortgage.  — When  an  estate  subject  to  a  mortgage  is  sold  by  the 
mortgagor  in  parcels,  no  right  of  the  mortgagee  is  disturbed  by  these 
transactions,  save  that  under  some  circumstances  a  court  of  equity  may 
require  him,  first,  to  exhaust  the  parcel  retained  by  the  mortgagor,  or 
the  parcels  conveyed,  as  the  case  may  be,  in  satisfaction  of  his  mortgage 
debt,  according  to  the  intent  of  the  parties.     Stephens  v.  Clay,  32S. 
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9.  Ltbn  ot  Secret  or  TTitrbcorded  Mortoaqe  "Displaced  by  That  of  Sub- 
sequent Recorded  Mortoaok.  —  The  lien  of  a  secret  or  unrecorded 
mortgage  is  displaced  by  that  of  a  mortgage  subsequently  delivered  and 
duly  recorded,  even  though  such  recorded  mortgage  is  given  to  secure 
an  antecedent  indebtedness.  Where,  therefore,  after  a  recorded  mort* 
gage  to  secure  future  advances  for  the  current  year  has  been  satisfied  in 
fact,  an  agreement,  not  recorded,  is  made  to  continue  such  mortgage  for 
advances  of  the  next  year,  and  after  some  advances  are  made  thereunder 
the  mortgagor  makes  another  mortgage  to  a  third  person,  who  has  do 
knowledge  of  the  prior  mortgage,  to  secure  an  antecedent  debt,  which 
latter  mortgage  is  duly  recorded,  this  recorded  mortgage  will  have  pri- 
ority over  the  secret  lien  of  the  unrecorded  agreement.  In  such  case, 
the  record  of  the  later  mortgage  was  notice  to  the  prior  mortgagee  from 
its  date,  and  the  advances  made  by  him  after  that  date  were  at  his  peril. 
And  the  mortgagor,  by  executing  the  second  mortgage,  deprived  him- 
self, by  his  own  act,  of  the  right  to  demand  further  advances  under  the 
agreement.     Norwood  v.  Noi-wood,  f  75. 

f.  MoRTOAOEB  Who  Enters  into  Possession  withoot  the  Consent  o»  thb 
Mortgagor,  and  wrongfully  ousts  him  therefrom,  is  liable  to  be  charged 
with  the  rents  and  profits,  the  same  as  any  other  disseisor,  and  is  not  en> 
titled  to  any  accounting  to  determine  how  much  he  may  have  actually 
realized  from  his  wrongful  occupation,  after  deducting  the  necessary  ex- 
penses of  carrying  on  the  farm.     Mahoney  v.  Bostwick,  175. 

9.  Mortgagee  Wrongfully  Taking  Possession  is  not  to  be  Creditbo 
with  the  value  of  fencing,  ditcliins^,  and  other  improvements  placed  ou 
the  premises  while  he  was  holding  them  adversely  to  the  mortgagor. 
Nor  can  the  mortgagee  recover  for  such  improvements  by  proof  that  the 
mortgagor  himself  intended  to  make  and  would  have  made  them,  had 
he  not  been  dispossessed  of  his  land.     Mahoney  v.  Bottipick,  175. 

9.  Mortgages  cannot  Require,  as   a   Condition   of  Repemption,  the 

payment  of  any  other  debt  not  a  lien  upon  the  land.     Mahoney  v.  Bott- 
wick,  175. 

10.  Mortgage  —  Redemp-hon. — The  Payment  of  a  Debt  not  Securbd 
by  a  mortgage  cannot  be  exacted  as  a  condition  of  redemption  there. 
from.  The  maxim  that  a  complainant  seeking  equity  should  be  com- 
pelled to  do  equity  applies  only  when  the  relief  sought  by  him  and  the 
right  demanded  by  the  defendant  belong  to  or  grow  out  of  the  same 
transaction.     Mahoney  v.  Bostioick,  175. 

11.  Redemption  by  Grantee  op  Mortgagor  after  Junior  Lien-holder*8 
Right  to  Redeem  is  Barred,  Effect  of.  —  When  a  mortgagor,  after 
a  senior  mortgage  is  foreclosed,  and  after  the  right  of  a  junior  mortgagee 
to  redeem  from  the  foreclosure  sale  is  barred  by  lapse  of  time,  conveys 
his  interest  in  the  land  mortgaged,  his  grantee  may  redeem  without  re- 
moving such  bar,  and  thus  perfect  in  himself  the  title  to  the  land  sold. 
Such  grantee  will  then  hold  the  land  discharged  from  the  lien  of  the 
junior  mortgage,  and  may  maintain  an  action  in  equity  to  quiet  his  title 
as  against  such  lien.     Moody  v.  Funk,  455. 

See  Deeds,  9,  11;  Estoppel;  Executors  and  Administrators,  1;  J^- 
TUREs;  Fraudulent  Conveyances,  4;  Guaranty,  2;  Husband  and 
Wife,  2;  Lis  Pendens,  2;  Negotiable  Instruments,  2;  Real  PRor* 
xbty,  1;  Tbdsis,  5,  9,  10;  Vendor  and  Pukcuasbb,  3.  6. 
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municipal  corporations. 

1.  MtwiciPAL  Corporation  has  No  Power  to  Make  the  Rfght  of  a  Peh- 

BON  to  Follow  his  Business  at  any  place  he  may  select  dependent  npon 
the  will  of  any  number  of  citizens  or  property  owners  within  its  limits. 
Ex  parte  Sing  Lee,  218. 

2.  CONSTITDTIONAL     LaW  —  LAUNDRIES,     UNREASONABLE     RESTRICTION     OF 

Right  to  Maintain.  —  A  municipal  corporation,  though  authorized  by 
the  state  constitution  to  make  and  enforce  such  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with  general  laws,  has  no  power 
to  restrict  the  business  of  carrying  on  public  laundries  within  its  limits 
to  two  designated  blocks  of  land,  unless  a  permit  is  first  obtained  from  ltd 
board  of  trustees,  the  ordinance  prohibiting  the  granting  of  such  permit 
without  the  written  consent  of  a  majority  of  the  owners  of  real  property 
within  the  block  in  which  it  is  proposed  to  establish  the  business,  and 
also  within  the  four  blocks  adjacent  thereto.     Ex  parte  Smg  Lee,  218. 

1.  CoNsnruTiONAL  Law  —  Employment  of  Women  in  L>ram-shop3. — A 
municipal  ordinaace  imposing  license  taxes  upon  places  in  which  intoxi* 
cated  liquors  are  sold  in  less  quantities  than  one  quart,  to  be  drank  or 
used  upon  the  premises,  and  exacting  a  much  greater  fee  for  such  license  if 
any  female  is  employed  in  any  capacity  whatever,  is  not  unconstitutional, 
though  the  constitution  of  the  state  declares  that  no  person  shall,  on  ao- 
count  of  sex,  be  disqualified  from  entering  upon  or  pursuing  any  lawful 
business,  vocation,  or  profession.     Ex  parte  Felchlin,  223. 

4»  Police  Power  —  Liability  for  Negligent  Act  of  Officer. — The 
enactment  and  enforcement  of  a  city  ordinance  forbidding  unmuzzled 
dogs  to  run  at  large  is  the  valid  exercise  by  a  municipal  corporation 
of  its  police  power;  and  when  it,  by  ordinance,  directs  and  orders  the 
killing  of  unmuzzled  dogs  found  running  at  large  upon  its  streets, 
and  appoints  or  employs  its  policeman,  and  makes  it  his  duty,  and 
directs  and  orders  him,  to  execute  and  carry  out  such  ordinance  and 
kill  all  such  dogs,  the  city  is  not  liable  for  the  negligent  and  careless 
act  of  such  policeman  in  executing  such  orders  and  duty,  even  though 
in  so  doing  be  inflicts  painful  and  serious  wounds  upon  a  person  law> 
fully  upon  the  street.      Whifjield  v.  Paris,  69. 

5b  Liability  fob  NE(iLiOENT  Acts  of  Officers  or  Employees. — A  city 
while  acting,  not  in  the  management  of  its  private  or  corporate  affairs, 
but  in  the  interest  of  the  public,  and  sus  the  guardian  of  the  health, 
peace,  convenience,  and  welfare  of  the  public,  is  not  liable  for  the  neg- 
ligent acts  of  its  officers  or  employees  engaged  in  the  execution  of  its 
ordinances.      Whitfield  v.  Pari/*,  69. 

f.  Municipal  Corporation,  Liability  c,  for  Negligent  Acts  of  rra 
Employees.  —  In  an  action  to  recover  damages  resulting  from  the  negli- 
gence of  the  employees  of  a  department  of  a  city  government  in  leaving 
open  and  unguarded  an  excavation  in  one  of  its  streets,  made  by  them 
for  the  purpose  of  enabling  plumbers  to  connect  the  water-mains  owned 
by  the  city  with  a  private  residence,  with  whose  owner  the  plumbers 
contracted  to  make  such  connection,  where  such  employees  were  paid 
by  the  city,  but  the  amount  paid  to  them  was  afterwards  refunded  to 
the  city  by  the  plumbers,  the  work  having  been  done  under  the  direc- 
tion of  the  superintendent  of  the  water-works  of  the  city,  and  an  ordi» 
nance  or  by-law  prohibiting  any  person  except  such  superintendent,  or 
some  person  employed  by  him,  or  the  board  of  water  commissioners, 
from  tapping  or  making  any  connection  with  the  mains,  unless  by  tho 


Index.  1013 

permission  or  tin(^er  the  direction  of  the  snper'ntendent,  the  qnestion 
whether  the  plunibera  or  the  city  sustained  the  relation  of  master  to 
■nch  employees  is  one  of  fact  for  the  jury,  whose  finding  against  the 
city  is  conclusive  that  the  city  itself  caused  the  excavation  to  be  made 
and  left  it  unguarded.      Wilson  v.  Troy,  817. 

7.  Municipal  Corporation  is  not  Liable  fob  so  Grautno  a  street  as  to 
prevent  the  flow  of  surface  water  from  an  adjacent  lot.  Corcoran  v. 
Benicia,  171. 

6.  Accumulation  of  Ice  on  Street  —  Nkgligence.  — A  defective  construc- 
tion of  a  street,  in  conjunction  with  an  accumulation  of  ice  thereon, 
casts  upon  the  municipality  the  duty  of  removing  the  obstruction  on 
notice,  and  a  failure  to  perform  such  duty  is  negligence.  Decker  v. 
Scranton,  757. 

9.  Liabilitt  for  Allowing  Ice  to  Accomulatk  on  Defective  Street. 

—  When  ice  has  accumulated  on  a  street  by  reason  of  neglect  on  the 
part  of  the  city  to  construct  and  maintain  suitable  drains  to  carry  sur- 
face water  away,  the  city  is  liable  to  a  person  injured  by  slipping  and 
falling  upon  such  ice.     Decker  v.  Scranton,  Ibl. 

10.  Negligence  of  City  —  Proximate  Cause. — When  it  is  negligence  on 
the  part  of  a  city,  at  the  time  of  an  injury,  to  have  failed  to  remove  a  lum- 
ber-pile from  a  street,  and  this  failure  and  the  act  of  a  drayman  both  con- 
cur in  causing  the  injury,  without  contributory  negligence  on  the  ]iart  of 
the  party  injured,  the  city  is  liable,  no  matter  whether  the  act  of  the 
drayman  was  negligent  or  not.     Oonzales  v.  Onlvesion,  17. 

11.  Negligence  of  City  —  Proximate  Cause.  — When  it  is  negligence  on 
the  part  of  a  city  to  fail  to  remove  a  lumber-pile  from  a  street,  the  fact 
that  the  lumber  was  carefullj'  and  safely  piled  is  immaterial,  provided 
its  being  there  is  a  concurring  proximate  cause  of  the  injury  sued  for. 
Oonzales  v.  Oalvesfon,  17. 

12.  Negligence  of  Crrv  —  Proximate  Cause  —  Question  for  Jury.  —  If 
the  presence  of  a  lumber-pile  in  a  street  at  the  time  of  an  accident  is 
chargeable  to  the  negligence  of  a  city,  and  such  negligence,  together  with 
the  act  of  a  drayman,  causes  an  injury  to  a  person  guilty  of  no  contribu- 
tory negligence,  the  negligence  of  the  city  is  part  of  the  proximate  cause, 
for  which  it  is  liable.  These  issues  sliould  be  determined  by  the  jury 
from  all  the  facts,  taking  into  consideration  the  powers,  duties,  and 
rights  of  the  city  under  its  charter  and  ordinances.  Oonzales  v.  Oalvea- 
ton,  17, 

13.  Notice  to  Municipal  Corporation  of  Defect  in  Street  not  Neoessart 
when.  —  In  an  action  brought  by  a  person  injured  by  the  neglect  of  a 
city  to  properly  guard  a  place  in  its  street,  made  dangerous  by  its  own 
act,  it  is  not  necessary  to  prove  notice  to  it  of  the  defect.  Wilson  T, 
Trmf,  817. 

14.  Counties  and  Cities  —  Respective  Liability  for  Negligence. — Cities, 
independent  of  statute,  are  liable  to  respond  in  damages  for  injuries  re- 
sulting from  a  failure  to  discharge  their  corporate  duties,  while  counties 
or  other  quasi  municipal  corporations  are  not  liable  for  similar  injuries, 
unless  such  liability  is  expressly  or  impliedly  created  by  statute.  Heigel 
V.  Wichita  County,  63. 

16.  Street,  Appropriation  of,  to  Purpose  Other  than  Public  Passaob, 
Subordinate.  —  Since  the  primary  and  dominant  purpose  of  a  street  is 
for  public  passage,  any  appropriation  of  it  by  legislative  sanction  to 
other  objects  must  be  deemed  to  be  in  subordination  to  this  use,  unless 
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ft  contrary  intent  !s  clearly  expressed.  And  therefore  tlie  inconvenience 
or  loss  which  others  may  suffer  from  the  adoption  of  a  mode  of  locomo- 
tion authorized  by  law,  which  is  carefully  and  akillfully  employed,  and 
which  does  not  destroy  or  impair  the  usefulness  of  a  street  as  a  public 
way,  is  not  sufScient  cause  for  a  recovery,  unless  there  is  some  statute 
which  makes  it  actionable.  Hudson  River  Telephone  Co.  v.  WcUervlkC 
Turnpike  etc.  Co.,  838. 

16.  Police  Power  —  License  Tax  on  Banks.  —  Tanks  may  be  subjected  to  a 
license  fee  or  occupation  tax  by  municipalitiea  under  express  legislative 
authority;  but  in  the  absence  of  such  authority,  they  are  not  so  liable. 
Oil  City  V.  Oil  City  Trust  Co.,  770. 

17.  Police  Poweb  —  License  Tax  on  BANKiNa  —  Presumption.  —  When 
an  ordinance  on  its  face  purports  to  impose  a  license  tax  on  the  occupa* 
tion  of  banking  under  an  exercise  of  the  police  power,  it  will  be  presumed 
that  it  imposes  an  occupation  tax,  and  not  a  tax  for  revenue,  if  its  good 
faith  and  the  reasonableness  of  the  amount  imposed  are  not  questioned. 
Oil  City  V.  OH  CUy  Trust  Co.,  770. 

18.  Property  or.  Subject  to  Execution.  —  Residence  property  conveyed 
to  and  received  by  a  city  from  its  tax  collector  as  a  settlement  of  taxes 
eoUected  by  him  and  not  paid  over,  such  property  not  being  adapted  to 
or  used  by  the  city  for  any  public  purpose,  is  not  exempt  from  sale  an- 
der  execution.     City  of  Sherman  y.   Williams,  &Q. 

19l  Special  Funds  —  Execution  against. — When  a  city  tax  collector 
collects  duly  authorized  taxes  for  a  special  city  fund,  and,  failing  to 
pay  them  over,  the  city  takes  a  conveyance  from  him  of  his  city  resi> 
denoe  property  in  settlement  therefor,  the  property  so  acquired  takea 
the  place  of  such  fund;  and  as  the  latter  cannot  be  diverted  to  any  other 
purpose  than  that  for  which  it  is  created,  it  is  not  subject  to  execution 
in  favor  of  a  general  creditor  of  the  city,  notwithstanding  the  fact  that 
the  municipal  authorities  may  have  misapplied  the  rents  received  from 
■uch  property.     City  o/  Sherman  v.   Williama,  66. 

See  Interstats  Commerce,  1;  Railroads,  7,  28-30;  Taxes,  6;  Watebs^ 
1,  2;  Wharves. 

MUTUAL  BENEFIT  SOCIETIES, 
See  Associations;  Insurance,  9,  lOi 

NATURAL   GAS, 
See  Injunctions,  2;  Personal  Property;  Real  Propsbtt,  6,  6. 

NEGLIGENCK 

L  Pleading — Negligence. — A  General  Averment  in  a  complaint  that 
the  injured  party  was  himself  free  from  fault  or  negligence  is  sufficient^ 
nnless  overcome  by  the  specific  averment  of  other  facts  from  which  the 
inference  must  be  drawn  that  he  was  guilty  of  contributory  negligence. 
Louisville  etc.  R'y  Co.  v.  Hanninrj,  443. 

8.  Conflict  of  Laws  —  Rights  of  Action  under  Statutes  of  Another 
State. — If  the  statutes  of  another  state  give  a  right  of  action  for 
injuries  to  the  person,  whether  they  instantaneously  result  in  death  or 
not,  and  declare  that  the  right  shall  survive  to  the  executor  or  adminis* 
trator,  an  action  may  be  maintained  by  the  administrator  in  this  stato 
for  injuries  suffered  in  the  other  by  his  intestate  from  the  negligence  of 
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a  raflway  corporation,  and  resulting  in  death,  if  the  decedent  was  domi* 
ciled  in  this  state  at  the  time  of  his  injury  and  death.  Higghu  r.  Cen* 
tral  Neio  England  etc  R.  R.  Co.,  544. 

%,  Thk  Froximatb  Cause  is  not  necessarily  the  last  act  or  nearest  act  to 
the  injury,  but  it  may  be  such  an  act,  wanting  in  ordinary  care,  as  ac- 
tively aids  in  producing  the  injury,  as  a  direct  and  existing  cause.  It 
need  not  be  the  sole  cause,  but  must  be  a  concurring  cause,  anch  as 
might  reasonably  have  been  contemplated  as  involving  the  result  under 
the  attending  circumstances.    Oonzales  v.  Qalveston,  17. 

4k  Negligence  in  Blasting  —  When  Question  for  Jury.  —  Where  a  blast 
is  discharged  at  a  place  where  it  is  not  unlawful  to  discharge  it,  the 
fact  that  a  man  was  killed  by  a  rock  thrown  by  the  blast,  at  a  dis- 
tance of  from  940  feet  to  1,200  feet,  in  a  horizontal  direction,  presents 
only  a  prima  facie  case  of  negligence,  which  may  be  rebutted  by  showing 
due  care  on  the  part  of  those  who  discharged  the  blast,  and  the  question 
of  their  negligence  should  not  be  taken  from  the  jury.  Klepsch  v. 
Donald,  93G. 

6.  Knowledge  op  Danger.  — One  who,  knowing'the  danger  from  the  neg- 
ligence  of  another,  and  understanding  and  appreciating  the  risk  there- 
from, voluntarily  exposes  himself  to  it,  is  precluded  from  recovering 
for  the  injury  resulting  from  such  exposure.  Fitzgerald  v.  Connecticut 
etc.  Paper  Co.,  537. 

8.  Contributory  Negligence  on  the  part  of  the  plaintiff  will  not  be  pre- 
sumed from  the  fact  that  she  was  an  infant  at  the  time  of  receiving  the 
injury,  and  was  in  charge  of  a  two-horse  team.  Louisville  etc.  R.  R.  Co, 
V.  Pritchard,  451. 

8ee  Counties,  2;  Damages,  4,  5;  Homestead,  1;  Interest;  Master  and 
Servant,  3-5,  8,  9,  12,  16;  Municipal  Corporations,  4-d,  8-14;  Plead- 
ing, 9;  Railroads,  10,  22,  24,  25;  Real  Propbety,  7;  RBCBivKfia,  6; 
Telegraphs,  2;  Trial,  5;  Witnesses,  1. 

NEGOTIABLE  INSTRUMENTS. 

1.  Consideration,  when  Presumed.  —  When  the  execution  and  delivery  of 

a  note  is  admitted,  the  presumption  is  that  it  is  founded  upon  a  sufS- 
cient  consideration.     Perot  v.  Cooper,  258. 

2.  Consideration,  Illegality  of,  when  may  be  Shown.  — The  merger  of 

an  oral  contract  for  the  sale  of  land,  in  a  conveyance  and  mortgage  exe« 
cuted  in  pursuance  of  such  contract,  cannot  prevent  the  maker  of  a 
promissory  note  secured  by  such  mortgage  from  showing  that  it  was 
executed  in  pursuance  of  such  contract  and  was  based  upon  an  illegal 
consideration.     Moffatt  v.  Balson,  192. 

8.  Possession,  when  Raises  Presumption  of  Ownership. — Possession 
and  tlie  production  of  a  note  uncanceled  and  unextinguished  by  indorse- 
ment of  payments,  or  otherwise,  is  prima  facie  evidence  that  the  holder 
is  the  owner,  and  that  the  note  is  unpaid.     Perot  v.  Cooper,  258. 

4.  Promissory  Note,  Delivery  of. — Evidence  tending  to  prove  that  a 
promissory  note  was  given  in  payment  of  tlie  obligation  of  a  third  person, 
and  that  it  was  made  payable  to,  and  was  delivered  to,  and  was  re- 
ceived by  the  payee  named  therein  as  collateral  security  for  debts  due 
to  him,  does  not  show  that  the  note  was  void  for  lack  of  delivery,  but 
simply  tliat  the  payee  was  the  agent  of  the  person  to  whom  the  obliga- 
tion was  originally  due,  and  holds  the  note  as  collateral  security.  Stock' 
tonSav.  etc.  Hociety  v.  Qiddinga,  181. 
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6.  PROMiasoRT  NoTB,  Vartinq  Terms  of.  — Evidence  tending  to  prove  that 

the  note  sued  upon  was  made  payable  to  the  payee  therein  named  for 
the  purpose  of  securing  an  indebtedness  which  was  or  might  become  doa 
from  a  third  person  to  such  payee,  and  that  such  third  person  was  and 
is  the  real  party  in  interest,  does  not  vary  or  add  to  the  terms  of  the 
note,  and  is  therefore  admissible,  when  there  is  an  offer  to  prove  that  a 
defense  exists  which  would  be  enforceable  were  such  third  person  the 
plaintiff  in  the  action.  Stockton  Sav.  etc.  Society  v.  Oiddinga,  181. 
6ii  Promissory  Notes  —  Dkjtenses  Assertablh  against  Nominal  Payee. — 
If  the  manufacturer  of  a  machine  sells  it  with  the  warranty  that  it  is  of  a 
certain  quality  or  will  accomplish  certain  purposes,  and  procures  a  non- 
negotiable  note  to  be  given  for  the  purchase  price,  but  made  payable  to 
a  third  person  to  secure  debts  due  and  to  become  due  the  latter,  such 
nominal  payee  is  in  no  better  a  position  than  if  the  note  had  been  given 
to  the  manufacturer  and  by  him  indorsed;  and  a  defense  arising  from 
the  worthless  character  of  the  machine  may  be  asserted  against  such 
payee  to  the  same  extent  as  if  he  were  an  indorsee.  The  note  is  subject 
to  all  infirmities  and  defenses  that  might  have  been  made  if  it  were  still 
held  by  the  manufacturer,  excluding  those  defenses  which  arose  between 
him  and  the  payor  taking  place  after  it  was  executed.  Stockton  Sav.  etc 
Society  v.  Oiddinga,  181. 

7.  Accommodation  Notes  with  Restrictions.  — When   the  payee  of  a 

sealed  accommodation  note  receives  it  subject  to  the  restriction  that  it 
is  to  be  used  only  in  obtaining  a  loan,  he  cannot  pledge  it  for  an  anteca* 
dent  debt;  but  if  he  receives  it  without  restriction  as  to  its  use,  he  may 
so  pledge  it.     A  Itoona  Second  Nat.  Bank  v.  Dunn,  742. 

8.  Accommodation  Notes  —  Defenses  against.  —  Proof  that  an  accommo- 

dation note  was  given  subject  to  the  restriction  that  it  was  only  to  bo 
used  in  obtaining  a  loan  is  a  perfect  defense  by  the  maker  against  it  ill 
the  hands  of  a  pledgee,  to  whom  it  has  been  given  as  security  for  an  an- 
tecedent debt.     A  Itoona  Second  Nat.  Bank  v.  Dunn,  742. 

9.  Co-tenancy.  —  Payment  to  Either  of  Two  Payees  named  in  a  promis- 

sory note  extinguishes  it.     Delano  v.  Jarohy,  201. 
See  Checks;  Guaranty;  Husband  and  Wife,  2,  5;  Vendob  and  Pvb> 

chaser,  5,  8. 

NEXT  FRIEND. 
See  Infants. 

NON-RESIDENTS. 
See  Guardian  and  Ward,  I;  Judoments,  1-3. 

NOTICE. 

1.  Appellate  Procedure.  — Notice  to  co-parties  is  imperatively  required 

by  the  statutes  of  Indiana.     Butts  V.  Martin,  412. 

2.  Jurisdiction  of  Minors. — Notice  to  a  minor  of  an  application  for  the 

appointment  of  a  guardian  is  purely  a  matter  of  statutory  requirement, 
and,  when  not  required  by  statute,  need  not  be  given.  Kurtz  v.  8t, 
Paul  etc.  R.  R.  Co.,  657. 
Sk  Jurisdiction  ok  Minors.  —  If  a  statute  declares  that  such  notice  shall  be 
given  of  an  application  to  appoint  a  guardian  of  a  minor  to  all  persons 
interested  as  the  judge  shall  order,  letters  of  guardianship  cannot  be 
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ftttacfeecl  on  the  ground  that  the  notice  which  he  directed  to  he  given 
was  insufficient  because  it  did  not  include  notice  to  the  minors  them« 
selves.  Kurtz  v.  St.  Paul  etc.  R.  R.  Co.,  657. 
6«e  Agknot,  1;  Appeal,  2;  Attorney  and  Client,  2;  Insurance,  2,  6; 
Lis  Pendens;  Mechanic's  Lien,  G;  Municipal  Corporations,  13; 
Real  Property,  1,  2;  Statutes,  18;  Taxes,  7;  Trusts,  9,  li,  12. 

OCCUPATION  TAX. 
See  Municipal  Corporations,  16,  17;  Taxes,  6. 

OFFICERS. 

L  OFFICERS  de  Facto  —  Acts  of,  cannot  bk  Questioned.  — When  an  offica 
has  been  duly  created,  public  policy  often  requires  that  the  official  acts 
of  the  person  actually  discharging  the  duties  thereof  shall  not  be  ques- 
tioned on  the  ground  that  such  iucumbent  has  no  title  to  the  office;  but 
this  rule  always  presupposes  the  existence  of  an  office  dejure.  Oorman 
V.  People,  350. 

Si  Salary. — An  Officer  Suspended  from  Office  under  and  by  virtue 
of  a  judgment  convicting  him  of  willful  misconduct  in  office  is,  upon 
the  reversal  of  the  judgment,  entitled  to  his  salary  during  the  period 
of  such  suspension.though  the  statute  provided  that  during  his  sus- 
pension the  office  must  be  filled  as  in  case  of  a  vacancy  and  it  was  so 
filled,  and  the  salary  paid  to  the  incumbent.      Ward  v.  Marshall,  198. 

&  The  Right  to  Receive  the  Salary  is  an  Incident  which  attends  the 
legal  title  to  the  office.      Ward  v.  Marshall,  198. 

S«e  Attorney  AND  Client,  1;  Corporations,  2,  4,  17;  Counties,  2;  Deeds, 
3;  Elections,  2,  3,  5-7;  Highways;  Municipal  Corporations,  4-6; 
Taxih,  7. 

ORDINANCES. 
See  Municipal  Corporations. 

PARENT  AND   CHILD. 
See  Damages,  5;  Deeds,  6. 

PAROL. 
See  Evidence,  1,  2;  Insurance,  1;  License,  1,  5-7,  tf. 

PARTIES. 

1.  Defbcts  IK. — If  one  of  several  heirs  has  brought  an  action  to  recover 

possession  of  real  property,  a  suit  in  equity  may  be  maintained  against 
him  without  joining  his  co-heirs  as  defendauta  to  enjoin  his  further 
prosecution  of  the  action  at  law,  and  for  other  equitable  relief.  Metcalf 
V.  Hart,  122. 

2.  Pleading  by  Party  Sustaining  Dual  Character  —  Proper  Mode  of. 

—  Where  a  party  to  an  action  appears  in  two  characters,  —  for  example, 
as  an  individual  and  as  a  partner,  —  he  ought  to  appear  only  as  a  plaintiflf 
or  as  a  defendant,  setting  forth  his  several  rights  in  the  subject-matter 
of  the  action.  It  is  defective  pleading  for  one  and  the  same  person  to 
appear  as  both  plaintiff  and  defendant  in  the  same  action.  Norwood  v. 
Norwood,  875. 
See  Appeal,  2;  DowERi  Insurance,  8;  Notice,  1;  Trial,  1,  8;  Waters,  9. 
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PARTITION. 

Owner  ot  Ltfb  Estatr  in  Land  mat  Demaih).  —  A  party  having  a  life 
estate  in  two  thirds  of  a  mill  site  is  entitled  to  demand  partition  be- 
tween himself  and  the  owner  in  fee  of  the  other  third.  Jordan  t.  Neeet, 
869. 

Salb  of  Land    Owned  by   Co-tenants  fob  Partition  —  Power  of 

Court  of  Equity  to  Order.  —  A  court  of  equity  has  power  to  order  a 

sale  for  partition  of  land  owned  by  several  tenants  in  common,  either  as 

distributees  of  an  intestate's  estate  or  otherwise.     HoUey  v.  Olover,  8S3. 

See  DowsB. 


PARTNERSHIP. 

1.  Rights  of  Partners  in  Partnership  Property.  —  A  partner's  right 

to  partnership  property  is  an  interest  in  all  the  assets  of  the  firm,  snb- 
ject  to  the  payment  of  the  partnership  liabilities.  Sindelare  t.  Walker, 
353. 

2.  Right  of  Partner  to  Maintain  Action  for  Injury  to  Firm  Prop- 

erty. —  Prior  to  a  dissolution  of  the  partnership  and  a  settlement  of  its 
affairs,  one  partner  cannot  maintain  an  action  to  recover  his  damages  for 
an  injury  to  the  firm  property,  caused  by  a  stranger  acting  in  collusion 
with  his  copartner,  in  wrongfully  foreclosing  a  chattel  mortgage  npon 
the  partnership  property  before  the  maturity  of  the  mortgage  debt. 
Sindelare  v.   Walker,  353. 

3.  Interest  of  Partner  in  Firm  Property,  when  and  how  Arcbr- 

TAINED.  —  The  individual  interest  of  one  partner  in  the  firm  property 
and  business  can  be  ascertained  only  by  a  settlement  of  the  partner- 
ship; and  this  applies  to  the  interest  of  a  partner  in  the  profits  or  good* 
will  of  the  partnership  business,  as  well  as  to  the  tangible  assets  of  tha 
firm.     Sindelare  v.   Walker,  353. 

See  Deeds,  1;  Husband  and  Wifb. 

PATENTS. 

See  CoNTBAcrra,  4;  Injunctions,  1;  Mandamus,  6;  Publio  Lands;  Spboifio 

Pbrpormance,  3. 

PAYMENT. 
Plea  of  Paymbnt  is  an  Affirmative  Defensb,  and  mnst  be  supported  by 

a  preponderance  of  the  evidence.     Perot  v.  Cooper,  258. 
See  Agency,  3;  Banks,  2,  3,  5,  6,  8,  9;  Checks,  2;   Corporations,  6-13; 

Debtor  and  Creditor;  Judgments,  23;  Limitations  of  Actions,  1; 

Mortgages,  9,  10;  Negotiable  Instruments,  3,  4,  9j  Subbtyshif,  6; 

Trusts,  11;  Vendor  and  Purchaser,  7,  9. 

PENALTIES, 
See  Statutes,  6,  10. 


PERSONAL  PROPERTY. 
Natural  Gas,  when  Brought  to  the  Surface  of  the  Earth  and  placed 
in  pipes  for  transportation,  is  property.     People's  Gas  Co,  v.  Tynei;  433. 
See  Execution,  3;  Taxes,  1-5;  Trespass;  Trial,  2. 
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PIERS. 
See  Eminent  Domain,  2;  WHABVsa. 

PLEADINa. 

1.  Complaint  will  not  bb  Hbld  Bad  because  the  facts  stated  do  not  en< 
title  the  plaintiff  to  all  the  relief  prayed  for.  Patoha  Township  t.  Hop' 
him,  417. 

S.  Complaint  in  Action  on  Special  Contract  need  not  Allege  Defend- 
ant TO  BE  Common  Carrier. — In  an  action  brought  by  a  shipper  of 
perishable  property  against  a  railroad  company  to  recover  damages  for 
its  failure  to  forward  the  property,  where  the  complaint  alleges  that  th© 
defendant  contracted  with  the  plaintiff  to  ship,  transport,  and  carry 
such  property  to  its  destination,  it  is  not  necessary  that  it  should  allege 
that  the  defendant  was  a  common  carrier.  Dunbar  v.  Port  Royal  etc 
R'y  Co.,  860. 

5.  Plea  of  General  Issue  does  not  Pdt  in  Issue  either  the  character  ia 

which  plaintiff  sues  or  the  character  or  capacity  in  which  the  defendant 
is  sued.  McNnlta  v.  Lockridge,  .362. 
4.  Demurrer,  Statement  in  Pleading  not  Admitted  by,  when.  — When 
a  statement  in  a  pleading  demurred  to  is  a  mere  conclusion  based  upon 
another  conclusion,  and  does  not  amount  to  an  allegation  of  facts,  its 
truth  is  not  admitted  by  the  demurrer.  Burlington  etc  R'y  Co.  v,  Dejft 
477. 

6.  Objection  to,  when  must  be  Made.  —  All  technical  or  formal  objections 

to  a  pleading  must  be  raised  by  motion  or  demurrer  before  trial,  and  if 
not  so  raised,  they  are  deemed  to  be  waived.     Orman  v.  Mannix,  340. 

6.  Chancery  Practice,  —  An  Opportunity  to  Answer  a  Cross-bill  must 

always  be  given  the  complainant,  and  he  cannot  be  estopped  from  urging 
the  denial  of  this  right  as  a  cause  for  the  reversal  of  the  decree,  by  show- 
ing that  his  bill,  and  the  evidence  offered  to  support  it,  were  such  that 
he  could  not  have  answered  the  cross-bill  without  contradicting  them. 
Metcal/v.  Hart,  122. 

7.  Pleading  Illegality  of  Consideration.  —  If  an  answer  contains  allega- 

tions which,  if  true,  show  that  a  contract  for  the  sale  of  land  was  founded 
upon  an  illegal  consideration,  this  is  a  sufficient  pleading  of  such  illegal- 
ity, though  the  answer  complains  of  the  non-performance  of  the  contract. 
MoffaU  V.  BhUou,  192. 

8.  Equitable  Defense  not  Lost  by  Failure  to  Set  It  up  in  Answer 

WHEN.  —  A  defendant  does  not  lose  his  right  to  set  up  the  defense  of 
purchaser  for  a  valuable  consideration  without  notice,  as  against  his  co- 
defendant,  by  failing  to  plead  it  specir.lly  in  his  answer.  Norwood  r, 
Norioood,  875. 

9.  Admission  by  Plea  of  not  Guilty,  —  When,  in  an  action  against  tha 

receiver* of  a  railway  to  recover  for  personal  injury  caused  by  the  negli- 
gence of  the  servants  of  his  predecessor  in  the  same  receivership,  the 
declaration  alleges  that  at  the  time  of  the  accident  such  predecessor 
was  receiver  of  such  railway  by  appointment  of  a  certain  court,  and  a» 
such  was  in  possession  of  and  operating  the  road;  that  the  operators  on 
the  trains  were  the  servants  of  such  predecessor  as  receiver;  that  on  a 
certain  day  such  predecessor  resigned  his  office  as  such  receiver,  and  on 
the  same  day  said  court  accepted  the  resignation  and  appointed  the  de- 
fendant as  receiver  to  succeed  his  predecessors  that  the  defendant  quali- 
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Bed  and  entered  upon  his  duties  as  such  receiver  and  snccessor,  — >•  plea 
of  not  guilty  admits  not  only  the  representative  character  of  the  defend* 
ant  when  sued,  but  also  the  allegations  of  the  declaration  as  to  his  pre« 
decessor  and  his  own  appointment  as  receiver.  McNuUa  v.  Lockrtdge^ 
362. 

10.  General  Dbktal,  when  the  Complaint  is  Verified,  and  the  answer 
also  contains  specific  denials,  raises  no  issue.     Delano  v.  Jcicohy,  201. 

11.  Amendments  of. — Power  to  allow  amendments  to  pleadings  is,  in  a 
large  degree,  in  the  discretion  of  the  court,  and  should  be  liberally  ex- 
ercised, in  the  furtherance  of  justice;  but  when  an  application  to  amend 
is  resisted,  it  should  not  be  granted,  except  upon  good  cause  shown,  and 
upon  such  terras  as  the  justice  of  the  particular  case  may  require.  8aitU 
V.  Qtutiierio,  320. 

See  Equity,  1;  Injunctions,  5,  6;  Negliqencb,  1;  Pabtiks,  2. 

PLEDGE. 
See  Negotiable  Instruments,  7,  8. 

POLICE   POWER. 
See  Municipal  Corporations,  4,  16,  17;  Statutes,  17;  Taxis,  8. 

POSSESSION. 
8ee  Ejectment,  1;  Equity,  3;  Fraudulent  Conveyances,  4;  Insuranoi, 
6;  License,  2;  Mortgages,  7,  8;  Negotiable  Instruments,  3;  Public 
Lands,  2;  Real  Pkuperty,  1,  2;  Trial,  2;  Vendor  and  Purchassb, 
7,8. 

POSTHUMOUS. 
See  Insurance,  10. 

POWER  OP  ATTORNEY. 
See  Agency,  3-5. 

POWERS. 

Execution  of  —  Intention.  —  When  a  donee  of  a  power  to  sell  land  pos- 
sesses also  an  interest  in  the  subject  of  the  power,  a  conveyance  by  him 
in  bis  own  name,  without  reference  to  the  power,  will  be  deemed  an 
execution  of  it,  if  an  intent  to  so  execute  it  ia  made  to  appear.  Jfe- 
Crearjf  v.  Bamberger,  760. 

See  Trusts,  6,  9. 

PRESIDENTIAL  ELECTORS. 
See  Constitutions,  4-6;  States,  1;  Statutes,  18-20! 

PRESUMPTION, 
flee  Elections,  3;  Insurance,  1;   Judgments,  4,  6;   Libkl,  7;   MALioiont 
Prosecution,  3;  Mortgages,  3;  Municipal  Corporations,  17;  Nboli« 
QBNCB,  6;  Negotiable  Instruments,  1,  3;  Wills,  5. 


PRINCIPAL  AND   AGENT. 
See  Agency. 
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PRINCIPAL  AND  SURETY. 
See  Suretyship,  3. 

PRIVATE  WAYS. 
See  Eminent  Domain,  4. 

PRIVILEGED  COMMUNICATIONS. 
See  AiTORNEY  and  Client,  3. 

PROBABLE  CAUSE. 
See  Falsk  Impkisonmbnt;  Malicious  Proseoutioh,  1,  A, 

PROCESS. 
L  JmKJMENT  —  Mistake  in  RETuay  of  Summons,  when  will  hot  BSftrot. 

—  When  a  summoQs  issued  March  2,  18S8,  is  returnable  March  lOtb 
thereafter,  and  the  officer's  return  shows  that  the  summoas  was  served 
March  3,  1886,  the  mistake  corrects  itself,  au'l  cannot  affect  the  validity 
of  a  judi^inent  based  upon  such  summons.     Enans  v.  Caiman,  606. 

f.  False  Rktitrn  of  SaEaiFF  Assailable  in  Direct  Froceedinq  to  Set 
Aside  Judgment.  — A  defendant  against  whom  a  judgment  by  default 
has  been  rendered  upon  a  false  return  by  the  sheriff  of  service  of  sum- 
mons upon  him,  and  whose  property  has  been  sold  under  an  executioa 
issued  upon  such  judgment,  may  assail  such  return  in  an  action  brought 
to  set  aside  the  judgment  and  sale,  without  proceeding  directly  against 
the  officer  for  damages.     Johmon  v.  Gregory,  907. 

See  Husband  and  Wife,  5;  Judgments,  21,  23;  Trespass  to  Trt  Titlk,  2. 

PROMISSORY  NOTES. 
See  NsaoTiABLE  Instruments. 

PROMOTERS. 
See  Contracts,  2;  Corporations,  3-5. 

PROOFS  OP  LOSS. 
See  Insurance,  2-4. 

PUBLICATION. 
See  Judqments,  1-4;  Libel;  Trespass  to  Trt  Titli,  i, 

PUBLIC  LANDS. 

L  A  Patent  for  Lands  may  be  Shown  to  be  Void,  whether  in  a  collateral 
proceeding  or  not,  by  proving  that  the  land  department  had  no  jurisdic- 
tion to  dispose  of  the  land  described  in  the  patent.  The  person  thus 
attacking  the  patent  need  not  connect  himself  in  any  way  with  the  origi- 
nal source  of  title.     Edwards  v.  RoUey,  234. 

S.  A  State  Patent  to  Land  Which  had  at  One  Time  been  the  Bed  o» 
A  River,  and  which  the  officers  of  the  state  had  therefore  no  authority 
to  sell  or  patent,  is  void,  and  may,  on  that  ground,  be  sucessfuUy  resisted 
by  one  in  possession  without  title  of  any  character.  Sdtoorda  v.  BoUejff 
234. 
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Ik  A  Contract  to  Sell  and  Convey  Lands  taken  up  under  the  hora«« 
stead  laws,  made  before  final  proof,  is  illegal  and  void.  Moffatl  ▼.  Bvlmmt 
192. 

See  Mandamus,  6;  Spboifio  PsBroRBfANOi^  S, 

PUBLIC  POLICY. 
See  OmcERS,  1;  Rewards,  3;  States,  2. 

PUNISHMENT. 
See  Assault,  2;  Conteiiipt,  2,  3;  Criminal  Law,  3;  Damages,  2^  S;  Bb- 

WARD3,  1.  • 

PURCHASE  PRICE. 
See  Vendor  and  PaRCHASXR,  I,  9. 

QUASL 
See  Municipal  Corporations,  14. 

QUIETING  TITLE. 
See  Mortoaqes,  11. 

RAILROADa 

i.  Eminent  Domain — Damaoe8 — ABnTTiNo  Owners. — A  lot-owner  whose 
lot  does  not  approach  nearer  to  the  line  of  a  railroad  than  from  one  to 
two  hundred  feet,  but  who  la  within  reach  of  the  noiae  and  dust  pro- 
duced by  the  ordinary  operation  of  the  road,  ia  not  entitled  to  recover 
damages  for  the  consequential  injury  sustained  by  reason  of  such  noiae 
and  dust.     Pennsylvania  Co.  v.  Pennsylvania  etc.  R.  R.  Co.,  762. 

&  Eminent  Domain  — Damages.  — One  Who  does  not  Own  Land  Abut- 
ting upon  a  street  appropriated  by  a  railroad  in  the  exercise  of  the  right 
to  eminent  domain  is  not  entitled  to  recover  damages  on  the  ground  that 
the  street  has  been  made  inconvenient  and  dangerous  to  himself  and 
other  travelers.     Pennsylvania  Co.  v.  Pennsylvania  etc.  R.  R.  Co.,  762. 

S,  Streets  —  Occopation  op,  by  Railroad — Additional  Servitude. — 
The  mere  proximity  of  a  railroad  in  the  street  may  render  adjoining  dwell- 
ing-houses less  desirable  without  imposing  any  liability  on  the  railroad 
company  for  the  loss  sustained  by  their  owners.  Such  proximity  of  the 
road,  so  that  the  noise  of  passing  trains  can  be  heard,  or  the  dust  and 
smoke  therefrom  be  noticeable,  iiiiposea  no  additional  servitude.  Jone» 
V.  Erie  etc  R.  R.  Co.,  722. 

4  Servitudes  —  Use  of  Property.  —  The  use  to  which  a  railroad  company 
puts  its  city  property  by  building  abutments  thereon  imposes  no  addi- 
tional servitude  on  the  property  of  an  adjoining  owner,  although  it  may 
diminish  its  market  value.     Jones  v.  Erie  etc.  R.  R.  Co.,  122. 

%,  Streets  —  Occupation  op,  bt  Railroad  —  New  Servitude.  —  When 
the  state  authorizes  the  construction  of  a  railroad  upon  a  line  which  makes 
it  necessary  to  cross  one  or  more  public  highways  or  streets,  the  grant  is 
subject  to  two  limitations,  — one  in  favor  of  the  public  for  the  preserva- 
tion of  the  way;  the  other  in  favor  of  the  land-owner,  requiring  no  ad- 
ditional servitude  to  be  imposed  upon  the  land  covered  by  the  public 
easement  without  compensation.     Jones  v.  Erie  etc  R.  R.  Co.,  722. 

6L  Streets  —  Occupation  by  Railroad  —  Additional  Servitude. — The 
authorized  construction  of  a  railroad  upon  a  public  street^  which  iujuri- 
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onsly  aflFects  the  adjacent  owner  by  interfering  with  the  access  to  or 
drainage  from  his  property,  or  the  exclusion  of  light  and  air  therefrom, 
imposes  an  additional  servitude  for  which  he  may  recover  damages, 
Jones  V.  Erie  etc.  R.  R.  Co.,  722. 

7.    StREE'J-S  —  OCCDPATION    OF,     BY    RAILROAD  —  ADDITIONAL    SeRVITDDK 

Damages.  — When  a  railroad  company  owns  the  diagonal  corners  on  pub- 
lic streets,  and  is  authorized  by  the  city  to  connect  them  by  an  overhead 
bridge,  which  the  company  places  on  abutments  twenty-three  feet  high, 
built  upon  its  own  land,  the  adjoining  owner  upon  one  of  the  remaining 
corners  is  entitled  to  recover  damages  for  any  additional  servitude  thua 
imposed  upon  his  property,  as  for  the  exclusion  of  light  and  air  there- 
from, but  he  is  not  entitled  to  recover  on  the  ground  that  his  property 
is  diminished  in  value  by  the  use  to  which  the  railroad  company  puts 
its  property;  nor  is  he  entitled  to  recover  for  the  mere  exposure  of  his 
property  to  the  noise,  smoke,  dust,  and  danger  from  his  horses  or  those 
of  his  visitors  becoming  frightened  by  moving  trains.  Jones  v.  Erie  etc. 
R.  R.  Co.,  722. 
8i.  Streets  —  Occupation  of,  by  Railroad  —  Additional  Servitudb.  — 
Mere  exposure  to  danger  of  horses  being  frightened  by  passing  trains 
twenty-three  feet  above  the  surface  of  the  street  is  not  an  obstruction  to 
access  to  adjoining  property,  nor  the  imposition  of  a  new  servitude  for 
which  the  'adjoining  owner  is  entitled  to  recover.  Jones  v.  Erie  etc. 
R.  R.  Co.,  722. 

9.  Deed  of  Right  of  Way  —  CoxsTRCcrioN.  —  An  absolute  conveyance  of 

a  right  of  way  from  a  land-owner  and  his  wife  to  a  railway  company,  re- 
citing that  it  is  given  for  and  in  consideration  of  the  enhanced  value  to 
be  given  and  contemplated  to  arise  to  the  grantor's  land  and  other  prop- 
erty by  the  location  and  construction  of  the  railroad,  and  for  the  con- 
sideration of  full  and  complete  value  accruing  in  locating  and  maintaining 
a  station  on  the  land  granted,  is  in  no  sense  executory,  and  passes  the 
title  to  the  land  entirely  out  of  the  grantors,  and  to  the  railway  company. 
In  such  case  the  promises  or  obligations  of  the  railway  company  referred 
to  in  the  deed  are  in  the  nature  of  covenants,  not  conditions,  and  the 
grantors  cannot  reclaim  the  land  on  account  of  the  non-performance  of 
the  covenants  by  tlie  grantee,  but  can  only  sue  for  the  damages  arising 
from  the  breach  of  the  contract.     Chiccvjo  etc.  R'y  Co.  v.  7'ilterington,  39. 

10.  Railroad  Conductor  —  Right  of  Passekqer  to  Rely  on  Direction 
OF,  IN  Boarding  Train.  — The  conductor  of  a  railroad  train,  in  directing 
an  intending  passenger  as  to  his  method  of  getting  upon  the  train,  is 
acting  within  the  scope  of  his  authority  as  such  conductor,  and  the 
passenger,  in  complying  with  his  directions,  is  not  guilty  of  negligence, 
unless  he  exposes  himself  to  plain  and  apparent  danger.  Irish  v.  Nor* 
them  Pac.  etc.  R.  R.  Co.,  899. 

11.  Carriers  —  Connecting  Railways  —  CoNTRAar  Limiting  Liability. 
—  A  connecting  carrier  by  rail  may,  by  contract,  protect  itself  against 
liability  for  loss  not  occurring  on  its  own  line,  whether  the  shipment 
is  wholly  within  the  state,  or  is  interstate.  McCarn  v.  I nier national  etc. 
RyCo.,  51. 

12.  Carrihrs  —  Connecting  Railway  —  Contract  LiMrriNO  Liability.  — 

A  contract  between  a  shipper  an<l  a  connecting  carrier  by  rail,  stipulating 
that  such  carrier  shall  not  be  liable  for  anything  beyond  its  own  line, 
except  to  protect  the  through-rate  of  freight  named,  is  valid,  and  will  b« 
enforced.     McCarn  v.  Inteniational  etc.  R'y  Co.,  51. 
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ISi  CoNNBOTiwo  Carriers —  Extent  o»  their  Liability  under  Contract 
TO  Forward  Goods.  — Where  a  railroad  company  contracts  to  forward^ 
not  to  transport,  goods  to  a  point  beyond  its  own  line,  expressly  stipu* 
lating  that  it  assumes  no  liability  beyond  its  own  rails,  it  cannot  be  held 
liable  in  damages  for  any  loss  of  or  injury  to  such  goods,  occurring  be» 
yond  its  own  line.     Dunbar  v.  Port  Royal  etc.  R'y  Co.,  860. 

14i  Through  Joint  Rates  Defined.  —  The  "  through  joint  rates "  re- 
quired  by  chapter  17  of  the  acts  of  the  twenty-third  general  assembly 
of  Iowa  to  be  established  are  joint  rates  of  charges  for  the  transportatioa 
of  freight  and  cars  over  a  united  route.  They  consist  of  the  separate  rates 
of  each  separate  road,  and  cover  all  the  charges  for  the  transportatioa 
over  two  or  more  roads,  as  though  they  constituted  one  road,  the  rates 
fixed  determining  the  whole  charges.     Burlington  etc.  R'y  Co.  v.  Dey,  477. 

15.  Statute  Providing  for  Transfer  of  Railroad  Cars  not  Unconstitu- 

tional. —  The  custom  of  transferring  cars  from  one  railroad  company  to 
another,  for  the  transportation  of  property  over  more  than  one  railroad, 
without  breaking  bulk,  has  been  practiced  so  long  as  to  be  recognized  as 
of  the  course  of  business  of  which  the  courts  will  take  judicial  notice,  and 
an  act  of  the  legislature  providing  that  car-load  lots  of  freight  shall  be 
transferred  without  unloading,  unless  done  without  charge  to  the  shipper 
or  receiver  of  such  shipments,  and  making  it  the  duty  of  the  state  rail- 
road commissioners  to  aid  the  railroad  companies  in  the  Inatter  by  mak- 
ing and  enforcing  proper  rules  for  the  compensation  of  the  companies  for 
the  use  of  the  cars  so  transferred,  and  for  their  ultimate  return,  does 
not  interfere  with  the  constitutional  guaranties  for  the  protection  of  th© 
rights  and  property  of  such  companies.  Such  an  enactment  is  a  legiti- 
mate exercise  of  the  legislative  authority  to  regulate  the  performance  of 
duty  by  carriers,  and  to  prescribe  reasonable  charges  for  the  transporta- 
tion of  freight.     Burlington  etc.  R'y  Co.  v.  Dey,  477. 

16.  Joint  Rates  for  Transportation  of  Freight,  State  has  Power  to 
Establish.  —  A  state  which  has  power  to  fix  the  maximum  charges  for 
the  transportation  of  freight  by  railroads,  provided  such  charges  shall  no 
be  unreasonable,  has  also  authority  and  power  to  establish  joint  through 
rates,  and  an  act  of  the  legislature  providing  that  all  railway  companies 
within  the  state  shall,  upon  the  demand  of  any  person  interested,  estab- 
lish joint  through  rates  for  the  transportatioa  of  freight  and  cars  between 
points  on  their  respective  lines  within  the  state,  and  making  it  the  dnty 
of  the  board  of  state  railroad  commissioners,  in  case  of  a  railroad  com- 
pany's failure  to  do  so,  to  establish  such  joint  through  rates,  is  not  un* 
oonatitutional.     Burlington  etc.  R'y  Co.  v.  Dey,  477. 

17*  Railroad  Corporation  Making  No  Attkmpt  to  Prevent  Travel 
across  its  station-grounds  and  platform,  as  a  short  cut  between  public 
streets,  does  not  thereby  invite  the  use  of  such  station  and  platform  for 
the  purposes  of  such  travel.     Redigan  v.  Boston  etc.  Railroad,  520. 

Ub  Railroad  Corporation  Leaving  Unguarded  an  Opening  Made  by 
Raising  a  Trap-door,  forming  part  of  a  platform  at  one  of  its  sta- 
tions, is  not  answerable  to  one  injured  by  falling  into  such  opening  while 
crossing  the  station  and  platform  without  the  invitation  of  the  corpora- 
tion, in  order  to  make  a  short  cut  between  public  streets,  though  he  and 
other  persons  had  been  in  the  habit  of  so  crossiag  without  objectioa. 
This  is  because  he  is  a  mere  licensee,  to  whom  the  corporation  owes  n» 
duty  to  warn  him  of  danger  resulting  from  the  ordinary  use  by  it  of  its- 
premises.     Redigan  v.  Boston  etc  Railroad,  520. 
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IfL  HlOHWATS  —  llArLWAT  CROSSINGS.  —  It  IS  THE  DhTT  OP  A  RAILWAY  COB- 
POKATiON,  upon  building  its  railroad  across  a  highway,  to  restore  it  as 
nearly  as  possible  to  its  former  ooadition,  and  failing  to  do  so,  it  is  liable 
for  damages  sustained  on  account  of  injuries  received  by  reason  of  the 
unsafe  condition  in  which  the  highway  was  left,  provided  the  injured 
party  used  care  commensurate  with  the  apparent  danger.  Louisville  etc. 
R.  R.  Co.  V.  Pritchard,  451. 

fiO.  Highway  Crossings.  —  A  Girl  Injured  by  being  Thrown  out  of  a 
Vehicle  at  a  point  where  a  railway  crossed  a  highway,  because  the  hioh- 
way  had  been  left  several  inches  below  the  railway  track,  is  entitled  to 
recover  for  such  injury,  though  she  was  driving  a  team  at  the  time,  and 
it  was  moving  from  fright,  if  it  was  not  unmanageable,  and  the  accident 
would  not  have  occurred  had  the  highway  crossing  been  put  and  kept  in 
proper  condition  by  the  railway  corporation.  LouiavUle  etc  R.  R.  Co. 
V.  Pritdiard,  451. 

SL  Master  and  Servant  —  Risks  Assumed  by  and  Care  Due  to  Servant 
Engaged  in  Construction  of  Railroad. — A  radroad  employee  en- 
gaged in  constructing  the  road  assumes  greater  risks  from  a  defective 
track  than  one  passing  over  the  road  after  its  full  completion  and  equip- 
ment, but  the  former  has  the  right  to  expect  a  degree  of  care  and  skill 
from  the  company  equal  to  that  ordinarily  exercised  during  the  progress 
of  railroad  construction,  and  the  company  is  not  exonerated  from  lia- 
bility for  injuries  inflicted  on  him,  through  a  risk  that  must  be  regarded 
as  extraordinary  and  unusual.     Colorado  etc.  R'y  Co.  v.  Naylon,  335. 

12.  Master  and  Servant  —  Risk  not  Assumed  by  Servant.  —  The  single 
spiking  of  three  ties  and  the  entire  failure  to  spike  the  fourth  tie  to  the 
rails  upon  a  curve  in  a  railroad  during  the  course  of  its  construction  ia 
such  negligence  toward  an  employee  engaged  in  such  construction  work, 
in  exposing  him  to  an  extraordinary  and  unusual  hazard  not  contem- 
plated in  his  employment,  as  renders  the  company  liable  for  injury  re« 
suiting  to  him  therefrom.     Colorado  etc.  Ry  Co.  v.  Naylon,  335. 

23.  SKCrxON-FOREMAN  A3  ViCE-PKlNClPAL.  —  A  railway  section-foreman, 
having  power  to  contiol,  employ,  and  discharge  the  men  under  him, 
occupies  the  position  of  vice-principal  as  to  them,  in  so  far  as  they  are 
affected  by  his  acts.  He  is  the  representative  of  the  railway  company  in 
the  performance  of  any  act,  service,  or  duty  in  the  line  of  his  employ* 
ment,  and  no  distinction  can  be  drawn  between  the  performance  of 
those  higher  duties  intrusted  to  him  specially,  and  those  of  an  ordinary 
character,  which  both  he  and  the  suljordiuate  servants  under  him  are 
in  the  habit  of  indiscriminately  performing.  Sweeney  v.  Gulf  etc.  R'y  Co., 
71. 

24.  Master  and  Servant  —  Foreman  as  Vice-principal.  —  A  general  fore- 
man of  men  engaged  in  railroad  construction,  such  men  being  subject 
to  his  immediate  control,  employment,  and  discharge,  while  he  has  con- 
trol of  the  trains  and  appliances  used  in  the  work  of  construction,  sub- 
ject to  the  superintending  direction  of  the  general  superintendent  of 
construction  when  present,  is  a  vice-principal  during  the  al)3ence  of  such 
superintendent,  so  as  to  make  the  company  liable  for  his  negligence 
toward  one  of  the  men  under  his  control  and  direction.  Colorado  etc. 
R'y  Co.  Naylon,  335. 

fS.  Liability  for  Negligence  ok  Vice-principal.  —  A  railway  section- 
foreman,  having  power  to  control,  employ,  and  discharge  the  men  under 
him,  is  a  vice-principal,  and  not  a  fellow-servant  with  them,  and  the 
AM.  ST.  Rep..  Vol.  XXXI. —  66 
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mlvay  company  Is  liable  for  his  negligent  act  in  throwing  back  aa 
open  switch,  whereby  one  of  the  men  nnder  his  control  is  injured. 
Sweeney  v.  GtU/etc  B'y  Co.,  71. 

18.   SlKKKT-HAILWAYS  —  TRANSyKB   TICKETS  —  LlMITATIOlf    AB    TO    TlM«   0» 

Using.  —  A  regulation  that  a  transfer  ticket  from  one  line  of  street-raiU 
way  to  another  will  not  be  honored  unless  presented  within  fifteen  min- 
ntes  after  its  delivery  to  the  passenger  is  not  unreasonable,  in  the  absence 
of  any  charter,  ordinance,  or  contract  obligation  on  the  part  of  the  com« 
pauy  to  make  such  transfer,  and  it  is  the  duty  of  the  passenger  veceir- 
ing  such  transfer  ticket  to  read  it,  and,  if  possible,  to  use  it  within  the 
time  limited.  If  he  fails  to  do  so,  the  company  cannot  be  held  liable 
in  damages  for  not  honoring  the  transfer  after  the  time  marked  upon  it 
has  expired,  and  for  ejecting  such  passenger  from  the  cars  without 
physical  injury  upon  his  refusal  to  pay  an  additional  fare.  Heffron  T. 
Detroit  etc  R'y  Co.,  601. 

17.  Street- BAIL  WAYS  —  Transfer  Tickets  —  Limitation  as  to  Tims  of 
Using.  —  When  a  passenger  upon  a  street-railway  receives  a  transfer 
ticket  from  one  line  of  road  to  another,  limited  in  its  use  to  fifteen 
minutes  from  the  time  he  receives  it,  and  he  takes  the  first  car  passing 
the  point  of  transfer  after  receiving  the  ticket,  he  may  recover  of  the 
company  for  being  ejected  from  the  car  upon  his  refusal  to  pay  a  sec- 
ond fare,  even  though  the  time  limit  marked  upon  the  transfer  ticket 
has  expired.     Heffron  v.  Detroit  etc.  R'y  Co.,  601. 

88.  Mcnicipal  Corporation,  Right  of,  to  Impose  Restrictions  on  Fran- 
CHisB  of  Strebt-railwat  Company.  —  Where  a  street-railway  com- 
pany is  authorized  by  the  statute  under  which  it  was  built  and  operated 
to  select  and  adopt  a  new  method  of  propelling  its  cars,  the  municipal 
corporation,  having  the  right  to  regulate  the  use  of  the  streets  over  which 
the  cars  of  the  company  run,  has  the  power  to  impose  such  reasonable 
conditions  upon  the  company's  enjoyment  of  its  franchises  as  in  their 
judgment  the  interests  of  the  public  seem  to  require.  Tiieir  authority 
in  this  respect  is  coincident  in  extent  with  the  company's  right  of  selec- 
tion.    Hudson  River  Telephone  Co.  v.  WaiervUel  Turnpike  etc.  Co.,  838. 

29.  ELBcrTRiciTY  AS  Motive  Power  for  Street-cars,  Authority  of  Com- 
pany to  Adopt.  —  Where  a  statute,  enacted  before  the  introduction  of 
electricity  as  a  propelling  force,  authorizes  a  corporation  to  construct  a 
•treet-railroad,  and  to  operate  it  by  any  mechanical  or  other  power  ex- 
eept  steam,  such  company  has  authority,  upon  obtaining  the  consent  of 
the  proper  municipal  authorities,  to  adopt  electricity  as  a  motive  power, 
and  to  place  in  the  streets  the  apparatus  and  fixtures  necessary  for  its 
practical  and  efficient  use.  Such  statute  is  not  to  be  limited  to  such 
methods  of  operating  street-railroads  as  were  known  and  in  actual  use 
at  the  time  of  its  passage;  for  its  language,  literally  construed,  includes 
nndiscovered  £is  well  as  existing  modes  of  operation.  Nor  is  the  com- 
pany irrevocably  bound  by  the  choice  of  motive  powel-  first  made  by  it 
after  the  enactment  of  the  statute.  Hudson  River  Tele^ltone  Co.  v.  Water- 
vliei  Turnpike  etc  Co.,  838. 

10.  Street  Surface  Railroad  Act  not  Applicablx  to  Road  Changed 
from  Horse  to  Electric  Motive  Power.  —  A  street-railway  company 
having  the  right,  under  the  statute  authorizing  it  to  build  and  operate 
ita  road,  to  change  its  motive  power  from  horse-power  to  electricity  is 
not  subject  to  the  provisions  of  the  street  surface  railroad  act,  requir- 
ing  the  approval  of  the  railroad  commissioners  and  the  consent  of  tha 
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•wners  of  one  half  in  value  of  the  property  abntting  on  the  streets, 
■ince  it  comes  within  the  saving  clause  in  that  act,  which  declares  that 
the  act  shall  not  interfere  with,  repeal,  or  invalidate  any  rights  thereto* 
fore  acquired,  and  inchoate  as  well  as  perfected  rights  are  saved  by  that 
provision.  Hudson  River  Telephone  Co.  v.  WatervUet  Turnpike  etc.  Co., 
83S. 
See  CoNsnTunoNS,  3;  Contracts,  1;  Eminent  Domain,  2;  Fraud,  3;  Mas. 

TKB    AND   SkRVANT,    20;    NEGLIGENCE,    2;   PLEADING,    2,    9;    RECEIVERS; 

Statutes,  10-12;  Taxes,  2-5;  Telbobafhs,  1;  Telephones,  3;  Tkial, 
9;  Witnesses. 

RATIFICATION. 
See  Aqkxct,  3;  Corporations,  3,  5;  Vendor  amd  Fubchaskb. 

REAL  PROPERTY. 

h  Possession  of  Real  Estate  Constructive  Notice  of  Title,  when.  — 
Actual  visible  possession  of  real  estate  by  a  tenant  is  constructive  notice 
of  the  title  of  the  landlord.  When,  therefore,  the  person  holding  the 
legal  title  to  a  ]«t  of  land  in  trust  for  another  person  conveys  the  prop- 
•ity  while  it  is  in  the  actual  visible  possession  of  a  tenant  of  the  benefi* 
eiary,  the  grantee  takes  with  constructive  notice  of  the  right  and  title 
of  the  beneficiary,  and  of  the  contingent  dower  interest  of  his  wife,  and 
a  person  to  whom  such  grantee  mortgages  the  property,  at  the  time  of 
the  conveyance,  is  affected  with  like  notice.  The  mortgagor,  not  bein» 
an  innocent  purchaser  without  notice,  but  a  purchaser  with  constructive 
notice  of  the  dower  interest,  does  not  acquire  that  interest  by  the  con- 
veyance, and  cannot  convey  by  the  mortgage  what  he  does  not  own,  and 
the  mortgagee  is  not  entitled  to  a  foreclosure  of  the  mortgage  as  against 
the  dower  interest.     Bowman  v.  Anderson,  473. 

9,  Possession  of  Land,  to  Constitute  Notice,  must  be  Unequivocal.  — 
Possession  of  land  necessary  to  impart  notice  of  title  thereto  must  be 
adverse,  exclusive,  open,  unequivocal,  and  notorious,  and  must  be  in- 
oonsistent  with  the  claim  of  any  other  person.  The  possession  of  a  farm 
by  a  woman  claiming  under  an  unrecorded  deed  from  her  son-in-law, 
who  was,  at  the  date  of  the  conveyance,  residing  on  the  farm,  and  who 
continued  to  reside  thereon  after  such  date  the  same  as  before,  exercis- 
ing authority  to  some  extent  over  tiie  farm  and  the  buSiness  of  farming, 
and  with  whom  the  grantee  resided  as  a  member  of  his  family,  is  not, 
therefore,  sufficient  to  impart  notice  of  title  under  the  deed,  even  though 
the  grantee  generally  managed  the  business  of  the  farm,  and  sold  the 
produce  and  stock  raised  thereom,  it  not  appearing  that  she  exercised 
exclusive  control  over  it.     Elliot  v.  Lane,  504. 

S,  Constitutional  Law.  —  Right  of  the  Owner  of  Property  to  Use  It 
in  the  prosecution  of  a  lawful  and  necessary  business  cannot  be  made  to 
rest  upon  the  caprice  of  the  majority,  or  of  any  number,  of  those  own- 
ing property  surrounding  that  which  he  desires  to  use.  Ex  parte  Sing 
Lee,  218, 

4  Subterranean  Mines  and  Water"  —  Land-owner's  Right  to.  —  He 
who  owns  the  surface  of  laud  may  dig  therein,  and  apply  to  his  own 
purpose  whatever  he  may  there  find  between  the  surface  and  the  center 
of  the  earth.  If  he  thereby  draws  off  water  from  the  land  of  another, 
the  latter  is  without  redress  by  any  action  in  the  courts.  Feople's  Oa» 
Co.  V.  7'yner,  433. 
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6.  Natural  GAsBEi,ONas  to  the  Owner  of  thb  Land,  and  is  apart  of  It  so 

long  as  it  remains  in  and  upon  such  land  and  subject  to  his  control,  but 
if  it  escapes  and  goes  into  other  land,  and  comes  under  another's  control, 
the  title  of  the  former  owner  is  gone.  Peofple'a  Gas  Co.  v.  Tyner,  433. 
C  Natural  Gas.  —  A  Land-owner  has  the  Right  to  Increase  the  Flow 
of  natural  gas  by  "shooting  "a  well  on  his  premises,  though  by  so  doing 
he  will  draw  off  and  diminish  the  supply  of  natural  gas  in  the  lands  of 
another.     People's  Gas  Co.  v.  Tyner,  433. 

7.  Damages  Resulting  from  Acts  done  on  Adjacent  Land,  Liability 

FOR.  —  One  owner  of  land  is  not  liable  to  his  neighbor  for  damages  re- 
BUtling  to  the  latter's  land  from  acts  "done  by  the  former  upon  his  own 
land,  unless  the  acts  are  negligently  done,  or  the  damages  are  the  nat- 
ural and  probable  consequences  of  such  acts.  He  is  not  responsible  for 
all  possible  consequences  that  may  result  from  his  lawful  acts  done  oa 
his  own  land.  Gregory  v.  Layton,  857. 
Bee  Estoppel;  Executors  and  Administrators,  1;  Fixtures;  Judgments, 
8;  License,  2,  7,  9;  Parfies,  1;  Railroads,  1-9;  Specific  Perform- 
ance, 2,  3;  Trespass  to  Try  Title;  Trusts,  1;  Waters,  1;  WiT« 
K  esses.  3. 

RECAPTION. 

See  Trespass. 

RECEIPT. 
See  Sales,  2. 

RECEIVERS. 

L  Rbcbiveb  of  Railway  —  Liability  of,  in  his  Official  Capacity.  — A 
receiver  of  a  railroad  company,  who  is  exercising  the  franchises  of  such 
company  and  operating  its  road,  is,  in  his  ofiQcial  capacity,  amenable  to 
the  rules  of  liability  applicable  to  the  company  when  it  is  operating  the 
road  by  virtue  of  the  same  franchises.  For  torts  committed  by  his 
servants  while  operating  the  railroad  under  his  management,  he  is  re* 
sponsible  in  such  capacity,  upon  the  principle  of  respondeat  superior. 
McNulta  V.  Lockridge,  362. 

%  Receiver  of  Railway  Appointed  by  a  Federal  Court  —  Action 
▲gainst,  wh£re  will  Lie.  —  An  action  at  law  can  be  maintained  in  a 
state  court  against  a  receiver  of  a  railway  appointed  b^'  a  federal  chan> 
eery  court,  for  the  torts  of  the  servants  of  his  predecessor  in  the  same 
receivership.     McNulta  v.  Lockridge,  362. 

S,  Receiver  OF  Railway  —  Liability  for  Acts  of  Predfcessor. — When 
liability  of  a  railway  receiver  is  incurred  for  the  torts  of  his  servants  in 
operating  the  road,  and  after  his  resignation  is  accepted  his  successor 
is  appointed  by  the  federal  court  of  chancery  which  appointed  him,  an 
action  at  law  by  the  aggrieved  party  will  lie  in  the  state  court  against 
such  successor  in  his  representative  capacity.     McNuUav.  Lockridge,  362. 

4.  Receivbk  of  Railway  —  AcriON  against  —  Judgment  in  Rem.  —  A  judg- 
ment against  a  receiver  of  a  railroad  company,  as  receiver,  for  a  liability 
incurred  by  his  predecessor  in  office,  is  not  a  personal  judgment  against 
the  receiver,  but  is  in  the  nature  of  a  judgment  in  rem  against  the  mat- 
ters of  the  receivership  or  the  fund  and  property  which  are  the  subjects 
of  the  trust.     McNulta  v.  Lockridge,  362. 

0^  Receiver  of  Railway  —  Torts  of  Servants  of  —  Liability  of  Rail- 
way Company  for.  — A  railway  company,  having  no  control  over  th» 
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receiver  of  its  property  or  his  servants,  is  not,  in  the  absence  of  an  ab- 
Bolnte  liability  imposed  by  statute,  responsible  for  the  negligence  or 
torts  of  the  employees  of  the  receiver  in  operating  the  road.  McNiiUa 
T.  Lockridge,  362. 
A  Rkobiteb  of  Railway  —  Liability  for  Torts  of  Servants.  —  The  lia- 
bility of  a  railroad  receiver  for  the  torts  of  his  servants  in  operating  the 
road  is  a  liability  in  his  official  capacity  only.  The  damages  for  such 
torts  cannot  be  recovered  in  suits  against  him  personally,  but  may  be 
recovered  in  suits  in  which  he  is  named  or  designated  as  receiver,  and 
paid  out  of  the  fund  or  property  which  the  court  appointing  him  has 
placed  in  his  possession  and  under  his  control.  McNulta  v.  Lockridye,  362. 
See  Corporations,  16;  Pleading,  9. 

RECORDS. 
AXKNDMKNT  OF  Rbcord  AS  Affectinq  Vested  Rights. — Rights  already 
vested  cannot  be  aflfected  by  an  amendment  of  a  record  made  subsequent 
to  the  time  of  their  being  vested,  nor  can  such  amendment  of  the  record 
affect  one  not  a  party  to  the  proceeding  in  which  the  amendiueut  is 
allowed.      Wooters  v.  Joseph,  355. 
fle«  DsEVs,  12;  Execution,  5;  Judgments,  7;  Lis  Pendens,  1;  Mechanic's 
Lien,  6;  Mortgages,  6;  Registration. 

RECOUPMENT. 
See  Sitretyship,  4. 

REDEMPTION. 
See  Dbsdh,  11;  Execution,  1;  Mortgages,  9-11;  Trusts,  10. 

REGISTRATION. 

Bee  AoBNOT,  5;  Attorney  and  Client,  2;   Deeds,  3,  6,  9,  10;  Estoppkl; 

Fraudulent  Conveyances,  4. 

REGULATIONS. 
See  Waters,  15. 

RELEASE. 
See  Cobporations,  16;  Vendor  and  Purchasbr,  2L 

REMANDERMEN. 
See  Insurance,  5. 

RENTS. 
Bee  Equitt,  1;  Landlord  and  Tenant;  Mortoaqbs,  7;  Municipal  Cos* 

PORATIONS,    19. 

REPRESENTATIONS, 
See  Fraud,  2. 

REQUISITION. 
See  Extradition,  1. 
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RESCISSION. 
8m  Fbavd,  S)  Svrbttship,  5;  Vendor  akb  PvBOHAsnt,  6^  7. 

RES  GEST^. 

See  COBFOBATIOMS,  2. 

RES  JUDICATA. 
See  Judgments,  10-13. 

RESPONDEAT  SUPERIOR. 
See  Master  and  Servant,  1. 

RESTRAINT  OF  TRADK 
See  Contracts,  3-5. 

RETURN. 
See  BxaounoN,  2,  3;  Judgments,  21;  Prooisb 

REVENUE. 
See  Municipal  Corporations,  17. 

REVERSAL. 
See  Atfbal,  5,  6,  8;  Officers,  2;  Pleading,  6;  Trial,  10,  lU 

REVIEW. 
See  Statutes,  17. 

REVIVOR. 
See  SuRETTSHip,  6. 

REVOCATION. 
See  Attobitbt  and  Client,  6;  Egurrr,  3;  License.  1,  6-0. 

REWARDS.  • 
L  When  Earned  —  Violation  of  Election  Laws.  — A  reward  offered  for 

the  convictioa  of  persons  for  offenses  thereafter  committed  against  eleo. 

tion  laws  is  earned  by  the  prosecution  of  and  a  plea  of  gailty  by  one 

accused  of  such  crime,  although  sentence  is  suspended  and  punishment 

is  never  imposed.      Wilmoifi  v.  Hensel,  738. 
S.  Consideration.  —  Payment  of  a  reward  offered  for  the  conviction  of  a 

person  for  an  offense  thereafter  committed  against  election  laws  cannot 

be  resisted  on  the  ground  of  want  of  consideration,  when  a  person  ao« 

CQsed  of  such  crime  has  been  prosecuted  to  a  plea  of  gnilty,  in  good 

faith.      Wilmoth  v.  Hensel,  738. 
t.  Public  Polict.  —  An  offer  of  reward  for  the  conviction  ol  persons  for 

offenses  thereafter  committed  against  election  laws  ia  not  void  as  against 

public  policy.      Wilmoth  v.  Hensel,  73S. 

RIGHT  OF  WAY. 
See  BjicmcuiT,   1;  Fraud,   3;  Hdsband  and  Win;  3;  Railkoads;  0( 

Waters,  13. 
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RIPARIAN  RIGHTa 
See  Waters,  4,  ft. 

ROBBERY. 
See  ExTBADiTioir,  1. 

SALARY. 
See  OFf  icBRS,  2,  3 

SALES. 

1.  CoBTRAor  fOB,  Rbqttires  Articles  to  be  Merohantabik.  —  A  eon* 
tract  for  the  sale  and  purchase  of  ice  calls  for  a  merchantable  article  of 
that  name.     Murehie  v.  Cornell,  526. 

&  Salk  ok  Part  of  Mass  —  When  Complete.  —  When  the  subject  of  sale 
or  exchange  is  part  of  a  mass  of  the  same  kind,  quality,  and  grade,  as  of 
part  of  the  corn  or  wheat  in  an  elevator,  separation  from  the  mass,  or 
other  specification  of  the  particular  part  sold,  is  unnecessary  to  its  ap< 
propriation,  independent  of  the  statute  vesting  the  ownership  in  the 
holder  of  a  warehouse  receipt.     Cbke  v.  Sha/rotlt,  375. 

1,  Pbotest  Made  and  Sworn  to  by  a  Purchaser  of  ice  on  the  day  of  its 
arrival  is  not  evidence  that  the  statements  therein  contained  are  true, 
or  that  the  seller  had  been  informed  of  any  defect  in  the  ice,  or  for  any 
other  purpose,  unless  it  be  to  show  that  the  claim  that  the  ice  was 
defective  in  quality  was  not  an  afterthought.     MurcJde  v.  Cornell,  526. 

8m  Contracts,  3-5;  Guardian  and  Ward,  2;  Insurance,  6;  Interstatb 
CJommerce;  Negotiable  Instruments,  2;  Trusts,  6-9;  VBNDoa  amd 
Pdbchaseb;  Warehousemen. 

SATISFACTION. 
See  Execution,  3;  Mortoaoes,  4,  6. 

SEPARATE  PROPERTY. 
See  Insurance,  8. 

SEPULTURE. 
See  Ejectment,  2. 

SEQUESTRATION. 
See  Corporations,  14 

SERVICED 
Contract  for  Personal  Services  is  Terminated  by  the  inability,  for  the 
period  of  seven  weeks,  from  sickness  or  di=»e4i3e,  of  the  person  who  is  to 
render  the  services  to  perform  his  duties,  and  on  his  recovering  his 
health,  be  is  not  entitled  to  be  reinstated  in  his  employment  for  the  balo 
anoe  of  the  term.     Johnson  v.   Walker,  550. 

See  Corporations,  4;  Husband  and  Wife,  4. 

SERVITUDES. 
See  Railroads,  3-8. 
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sheriffs. 
Ses  AssionmNT;  Judohents,  21;  Pbocbss. 

SHIPPING. 

L   OWMKR  OF  VeSSKL  NOT  LlABLE   FOR  WiLLFCL  AflSAULT  OF  CaPTAIB  UPOV 

Seaman.  —  The  owners  of  a  vessel  are  uot  liable  in  damages  for  th« 
willfal  and  malicious  act  of  their  captain  in  assaulting  and  injuring  » 
seaman  while  upon  the  high  seas.  Such  an  act  is  of  a  criminal  nature, 
and  cannot,  therefore,  be  intended  by  the  law  to  be  within  the  8cop«  of 
the  employment  of  the  captain,  nor  within  the  authority  committed  to 
him.  Gabrielwn  v.  Waydell,  793. 
fm  Master  and  Servant  —  Captain  of  Vessel  and  Seamen  Fbllow-skb- 
▼ANTS. — The  captain  of  a  vessel  and  the  seamen  are  fellow-servanta 
working  together  in  the  same  undertaking  and  in  a  common  service; 
and  if,  under  the  guise  of  exercising  the  authority  conferred  upon  him, 
he  willfully  and  maliciously  does  an  injury  to  a  seaman,  the  owners  of 
the  vessel  will  not  be  liable  therefor.  The  captain's  misconduct  in  such 
a  case  is  one  of  the  risks  which  the  seaman  assumes,  in  the  absence  of 
proof  that  the  owners  failed  to  select  a  proper  and  competent  captaio. 
Oabiielaon  v.  Waydell,  793. 

See  Wharves. 

SLEEPING-CAR  COMPANIES. 
See  Taxes,  5. 

SOLICITOR. 
See  CoRPORATioHa,  4 

SPECIFIC  PERFORMANCE. 

L  Specific  Perfobmancb  cannot  be  Decreed  if  the  Contract  Lbaveb 
Some  of  its  Terms  open  for  future  treaty,  or  to  be  afterwards  settled. 
MetcaJfY.  Hart,   122. 

IL  Uncertainty  in  Contract.  —  A  promise  that  when  the  promisor  shall 
obtain  title  to  a  certain  tract  of  land,  he  will,  for  a  small  or  nominal 
consideration,  convey  to  occupants  who  have  made  improvements, 
without  specifying  the  character  or  value  of  the  improvements  to  be 
made,  or  the  amount  to  be  paid,  is  too  uncertain  to  sustain  a  decree 
for  specific  performance.     Mekalfv.  Hart,  122. 

IL  Contract  Made  as  Administrator.  —  A  contract  purporting  to  be 
made  by  J.  W.  H.,  administratrix  of  the  estate  and  guardian  of  the 
minor  children  of  V.  K.  H.,  covenanting  with  the  people  of  the  town 
of  R  that  she  will,  upon  obtaining  a  patent  from  the  United  States  for 
the  land  upon  which  the  said  town  is  situate,  sell  to  parties  in  posses* 
sion  certain  lands  upon  the  terms  specified,  on  condition  that  no  further 
delay  is  caused  or  expense  incurred  on  account  of  affidavits  or  protests 
which  have  been  or  may  be  filed  in  opposition  to  such  patent,  does 
not  entitle  a  land-holder  to  maintain  suit  for  specific  performance 
against  J.  W.  H.  personally,  she  having  succeeded  to  a  part  of  the 
property  as  one  of  the  heirs  of  V.  K.  H.,  because  it  is  manifest  from  the 
contract  that  it  was  understoo'l  by  the  parties  thereto  that  it  would  bo 
performed  by  the  promi.tor  in  her  capacity  of  administratrix  and  guar* 
dian,  and  such  performance  was  uot  possible.  Metcalf  v.  Hart,  122. 
See  Equity,  1. 
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STATES. 

1.  ELFcmoK  or  Prustmnttal  Electors.  —  The  abandonment,  by  a  state, 

of  an  authorized  method  of  choosing  presidential  electors,  and  the  adop< 
tion  and  exclusive  use  for  a  great  number  of  years  of  another  authorized 
method,  does  not  impair  the  power  of  the  state  to  readopt  the  former 
method.  It  cannot,  by  nonuser,  lose  the  power  to  exercise  rights  ex- 
pressly delegated  to  it  by  the  constitution  of  the  United  States.  Me- 
Pherson  v.  Blacker,  587. 

2.  Conflict  of  Laws.  — A  Foreign  Law,  in  cases  other  than  penal  actions, 

if  not  contrary  to  our  public  policy,  or  to  abstract  justice,  or  pure 
morals,  or  calculated  to  injure  the  state  or  its  citizens,  will  be  recog- 
nized and  enforced  here,  if  we  have  jurisdiction  over  the  necessary  par- 
ties, and  can  see  that,  consistently  with  our  forms  of  procedure  and  law 
of  trials,  we  can  do  substantial  justice  between  the  parties.  Uiggina  T. 
Central  New  England  etc.  R.  B.  Co.,  544. 
See  Constitutions,  1;  Creditor's  Suit;  Extradition;  Guardian  and 
Ward;  Interstate  Commerce;  Jurisdiction;  Public  Lands,  2;  Rail- 
BOADs,  6,  16;  Statutes,  16;  Taxes,  1-6;  Wharves. 

STATUTE  OP  FRAUDS. 
See  Contracts,  2. 

STATUTES. 

1.  Constitutional  Law.  —  Sukject  of  an  Act  is  Sufficiently  Expressw* 

in  its  title  when  it  is  to  amend  a  pre-existing  act,  the  title  of  which  is 
recited  verbatim  in  the  title  of  such  amendatory  act,  but  without  men- 
tioning the  year  of  its  enactment.      Willis  v.  Mabon,  626. 

2.  Statutes  Upheld  unless  Plainly  Unconstitutional.  —  Courts  will 

nphold  statutes  unless  they  are  so  plainly  and  palpably  in  conflict  with 
the  constitution  as  to  leave  no  doubt  or  hesitation  in  the  judicial  mind 
as  to  their  invalidity.     Burlington  etc.  R'y  Co.  v.  Dey,  4:17. 

3.  Remedial  Statute —  How  Construed.  — In  construing  a  remedial  stat" 

nte,  its  language,  so  far  as  is  consistent  with  a  fair  construction  of  the 
law,  should  be  so  interpreted  as  to  promote  and  advance  the  remedy. 
McNulla  V.  Lockridge,  362. 

4.  Construction  of  Statute.  —  Where  one  statute  is  amendatory  of  another, 

the  two  should  be  read  together,  and  if  one  construction  gives  effect  to 
the  amendatory  act,  while  another  construction  would  defeat  it.  the  for- 
mer construction  should  be  adopted.     Burlington  etc.  Ry  Co.  v.  Dey,  477. 

8.  Justice  and  Policy  of  Statutes  not  Matters  of  Judicial  Considera- 
tion. —  The  justice  and  policy  of  a  statute  are  not  matters  for  judicial 
consideration.  They  are  for  the  consideration  of  the  legislative  depart- 
ment of  the  government  alone.    Burlington  etc.  Ry  Co.  v.  Dey,  477. 

€.  Statute  not  Void  for  Uncertainty  when.  —  An  amendatory  act  is  not 
void  for  uncertainty  in  not  defining  ofiFenses  for  which  it  imposes  penal- 
ties, when  the  act  which  it  amends  explicitly  defines  snch  offenses* 
Burlington  etc.  R'y  Co.  v.  Dey,  477. 

7.  Statutory  Remedies.  —  Every  statute  made  against  an  injury,  mischief, 
or  grievance  impliedly  gives  a  remedy  for  it;  if  no  remedy  is  expressly 
given,  the  party  has  an  action  upon  the  statute.      Willis  v.  Mabon,  626. 

6.  Constitutional  Law.  — A  Statute  Making  an  Arbitrary  Classifica- 
tion with  respect  to  the  subjects  over  which  it  operates,  based  upon  no 
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reason  suggested  by  a  diflTerence  in  their  situation  or  circumstances  dis- 
closing the  necessity  or  propriety  of  any  different  legislation  in  respect 
to  them,  is  unconstitutional.  State  v.  Sheriff,  650. 
Il  Constitutional  Law  —  Akbitrary  Discriminations.  — A  statute  pro- 
hibiting the  emission  of  dense  smoke  within  a  city,  but  providing  that  its 
provisions  shall  not  be  applicable  to  manufacturing  establishments  using 
the  entire  product  of  combustion,  and  the  heat,  power,  and  light  pro- 
duced thereby,  within  the  building  wherein  the  same  are  generated, 
or  within  a  radius  of  three  hundred  feet  therefrom,  makes  an  arbitrary 
distinction  between  different  classes  of  business,  and  is  therefore  void. 
State  V.  Sfw.riff,  650. 

10.  Attorney's  Fkks.  Recovery  of,  may  bk  Permitfed  in  Onb  Class  of 
Cases  and  Denied  in  Others. — The  legislature  may  prescribe  rules 
permitting  the  recovery  of  attorney's  fees  in  one  class  of  cases  and  deny 
it  in  all  others.  A  statute  which  permits  the  plaintiff^  in  an  action 
against  a  railroad  company  for  a  violation  of  its  provisions,  to  recover,  ia 
addition  to  the  damages  therein  provided  for,  an  attorney's  fee,  confers  no 
special  privilege  prohibited  by  the  constitution,  nor  can  it  be  regarded 
as  imposing  a  penalty  for  exercising  the  right  of  defense.  Burlington 
etc  R'y  Co.  v.  Dey,  477. 

11.  Due  Process  of  Law,  Provided  by  Act  Authorizing  EIstablishment 
OF  Joint  Rates  of  Transportation. — A  statute  conferring  upon  a 
state  board  of  railroad  commissioners  authority  to  establish  joint  through 
rates  for  the  transportation  of  freight,  after  notice  to  the  railroad  com- 
panies to  be  affected  thereby,  and  an  opportunity  to  be  heard,  does  not 
operate  to  deprive  such  railroad  companies  of  their  property  without 
due  process  of  law.  Special  proceedings  applicable  to  specified  subject- 
matter,  and  conformable  to  the  rules  requiring  notice  and  the  acquisition 
of  jurisdiction,  and  which  affect  all  persons  alike  whose  property  or 
rights  come  within  the  lawful  scope  of  the  proceedings,  are  prosecuted 
with  due  process  of  law.     Burlington  etc.  R'y  Co.  v.  Dey,  477. 

12.  Rules  of  Evidence  —  Power  of  State  to  Prescribe,  in  All  Phoceed- 
INOS.  —  A  statute  authorizing  railroad  commissioners  to  establish  joint 
rates  of  transportation  which  shall  be  regarded  as  prima  facie  reasonable 
does  not  confer  upon  such  commissioners  judicial  functions,  but  simply 
prescribes  a  rule  of  evidence.  It  does  not  prevent  the  companies  from 
having  the  acts  of  the  commissioners  in  fixing  rates  of  charges  reviewed 
in  the  courts  of  the  state.     Burlington  etc  R'y  Co.  v.  Dey,  477. 

18.  CoNSTi  lUTiONAL  Law  —  Ex  Po.sT  Facto  Laws.  — A  statute  changing  the 
number  of  the  grand  jury  in  all  cases,  and  authorizing  a  prosecution  by 
information  as  well  as  by  indictment,  does  not  alter  the  situation  of  aa 
accused  to  his  disadvantage,  and  therefore  is  applicable  to  the  prosecu- 
tion of  a  crime  alleged  to  have  been  committed  before  its  passage,  if  th« 
constitution  of  the  state,  adopted  before  the  doing  of  the  criminal  act, 
declared  that  the  legislature  may  change,  regulate,  or  abolish  the  grand 
jury  system,  and  that,  until  otherwise  provided  for  by  law,  no  person 
shall,  for  a  felony,  be  proceeded  against  criminally  otherwise  than  by 
indictment.     In  re  Wright,  94. 

14.  OoxsTiTUTiONAL  Law  —  STATUTE  INVALID  IN  Part. — The  Unconstitu- 
tionality of  one  portion  of  a  statute  cannot  defeat  other  portions,  unless 
the  nature  of  the  unconstitutional  provision  is  such  as  to  render  it  of  vi- 
tal importance  to  the  whole  statute.     ALcPheraoH  v.  Blacker,  587. 
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15.  Constitutional  Law.  —  Statutb  Deolabino  that  No  Emplotbk  shall 

Imposb  a  fine  or  withhold  the  wages,  or  any  part  of  the  wages,  of  aa 
employee  engaged  in  weaving,  for  an  imperfection  that  may  arise  during 
the  process  of  weaving,  is  roid,  because  it  conflicts  with  that  part  of  the 
state  constitution  enumerating  as  one  of  the  inalienable  rights  of  maa 
that  ' '  of  acquiring;  possessing,  and  protecting  property. "  Common' 
wealth  V.  Perry,  533. 

16.  Constitutional  Law — Fourteenth  Amendment.  —  A  statute  of  a  state 

denying  the  right  to  appoint  aa  trustee  any  person  who  is  not  a  resident 
of  the  state  is  invalid,  at  least  as  against  citizens  of  other  states,  be- 
cause it  impairs  their  privileges  and  immunities,  as  granted  under  article 
4,  section  2,  and  the  fourteenth  amendment,  of  the  constitution  of  the 
United  States.     Rohy  v.  Smith,  439. 

17.  Police  Power  —  License  Tax.  —  What  business  or  occupation  so  far 
affects  the  public  welfare  and  good  order  as  to  require  to  be  licensed  ia 
a  matter  of  legislative  consideration  and  control,  which,  when  exercised 
in  good  faith,  cannot  be  reviewed  by  the  courts.     Oil  City  v.  Oil  City  Tru^ 

Co.,  no. 

18.  Election  of  Presidential  Electors.  —  An  act  entitled  "An  act  to 
provide  for  the  election  of  electors  of  President  and  Vice-President  of 
the  United  States,"  the  body  of  which  provides  for  the  election  of 
alternate  electors  as  well  as  electors,  is  not  in  conflict  with  that  pro- 
vision of  the  state  constitution  declaring  that  no  law  shall  embrace 
more  than  one  subject,  which  shall  be  expressed  in  its  title.  It 
merely  provides  for  filling  vacancies  caused  by  the  death  or  disability 
of  the  electors.  Nor  is  it  invalid  for  failing  to  expressly  provide  for  fill- 
ing a  vacancy  in  case  it  may  occur  by  the  death  or  disability  of  both  the 
elector  or  the  alternate;  nor  because  it  fails  to  require  notice  of  the 
election  of  district  electors  provided  for,  as  they  are  to  be  chosen  at  a 
general  election,  and  the  general  election  law  provides  that  notice  shall 
be  given  that  presidential  electors  will  be  chosen  at  such  general  elec- 
tion.    McPhernon  v.  Blacker,  587. 

19.  Election  of  Presidential  Electors. — A  statute  providing  for  the 
election  of  presidential  electors  by  districts,  and  also  providing  that 
the  counting,  canvassing,  and  certifying  of  the  votes  cast  for  such  elec- 
tors at  large,  and  for  district  electors,  "shall  be  done  as  near  as  may 
be  as  is  now  provided  by  law,"  is  not  invalid  and  inoperative  on  the 
ground  that  it  fails  to  provide  means  for  canvassing  the  votes  for  such 
electors  in  the  portions  of  a  certain  county  which  constitute  the  first, 
and  portions  of  the  second,  sixth,  and  seventh  electoral  districts,  since 
such  districts  are  defined  by  law,  and  the  canvass  of  the  votes  cast 
therein  is  provided  for  by  the  general  election  law.  McPheraon  v. 
Blacker,  587. 

20.  Eleci'ion  of  Presidential  Electors.  —  The  fact  that  a  state  statute 
providing  for  the  metliod  of  choosing  presidential  electors  is  in  con- 
flict with  an  act  of  Congress,  in  so  far  as  it  fixes  a  date  for  the  meeting 
of  the  electors  and  the  method  of  certifying  their  action,  does  not  ren- 
der the  remaining  provisions  of  the  act  inoperative  or  unconstitutional. 
McPheraon  v.  Blacker,  587. 

See  CJonstitutions,  3,  4,  5;  Contracts,  3;  Corporations,  13,  14,  16;  Coun- 
ties; Creditor's  Suit;  Criminal  Law,  1;  Deeds,  6;  ELEcrioNS,  1; 
Eminent   Domain,  2;  Habeas   Corpus;  Husband   and  Wife,  2;  In- 
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JONCnONS,     3;    JtTDGMBNTS     17,    22;    MaNDAMTTS,     4j    MTmiCIPAL  Coiu 

PORATiONS,  14;  Notice,  2,  3;  Officers,  2;  Railroads,  14,  16,  28,  30; 
Receivers,  5;  Sales,  2;  Taxes,  3,  6-8;  Tklsfhonsb;  Vkmdo&  and 
Pdschasrb,  5;  Wills,  10. 

STEAMSHIP  COMPANIES. 
See  Wharvss. 

STOCK. 

See  CoNSTiTDTioys,  9;  Corporations,  7-15,  17;  Execdtobs  aud  Adiukis* 

T&AXOBS,  3;  Waters,  15,  17. 

STOCKHOLDERS. 
See  Constitutions,  9,  Corporations;  Libel,  6;  Watcbs,  12. 

STORAGE. 

See  WAREHODSBHBir. 

STREET-RAILWAYS. 
See  Railroads,  26-30;  Tblsphones,  9L 

STREETS. 

Bee  Eminent  Domain,  4;  Municipal  Corporations,  6-13,  15;  Railroaim^ 

2-8;  17,  18,  28-30;  Telephones,  2,  3;  WiTMissia. 

SUFFRAGE. 
See  Elections,  I. 

SUMMONS. 
See  Judgments,  23;  Frookss. 

SUPERINTENDENT. 
^  See  Railroads,  24. 

SURETYSHIP. 

I.  What  Creates.  —  A  bond  with  warrant  of  attorney  to  confess  judgment, 
given  to  secure  payment  of  judgments  assigned  to  the  obligee,  and  ex- 
pressly providing  that  it  is  to  remain  in  force  until  the  whole  sum  is 
paid,  creates  a  contract  of  suretyship  on  the  part  of  the  obligor,  and 
does  not  constitute  him  a  mere  guarantor.     Campbell  v.  Sherman,  735. 

S.  Surety  and  Guarantor  —  Difference  between.  —  A  contract  of  sure- 
tyship creates  a  direct  liability  to  the  creditor  for  the  act  to  be  performed 
by  the  debtor,  but  a  contract  of  guaranty  creates  a  liability  only  for  his 
ability  to  perform  such  act  A  surety  is  an  insurer  of  the  debt,  while 
a  guarantor  is  only  an  insurer  of  the  solvency  of  the  debtor.  Campbell  r. 
Sherman,  735. 

S.  A  Surety  may  Assert  the  Defense  of  Failure  of  Consideration, 
though  the  principal  is  not  a  party  to  the  action.  Stockton  Sav.  etc 
Soaety  v.  Oiddingn,  181. 

4k  Surety  cannot  Present,  by  Way  of  Recoupment,  a  defense  consisting 
of  a  claim  for  damages  resulting  from  a  breach  of  warranty  contained  la 
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a  contract  made  with  his  principal.  The  latter  alone  can  assert  this 
claim.     Stockton  Sav.  etc.  Society  v.  Oiddingn,  181. 

5.  SoRKTY  IS  Entitled  to  Provb,  as  a  Defense,  that  the  obligation  upon 

which  he  is  sued  was  given  in  payment  for  property  purchased  by  his 
principal,  and  that  the  latter  has  rescinded  the  purchase  on  some 
ground  authorizing  such  rescission.  Stockton  Sav.  etc.  Society  v.  Giddinga, 
181. 

6.  Failure  of  Creditor  to  Revive  Judgment  does  not  release  a  surety, 

in  the  absence  of  an  express  agreement  that  such  judgment  should  b« 
kept  revived  for  his  benefit.     Campbell  v.  Sherman,  735. 
See  Banks,  1;  Corporations,  16;  Guaranty,  1. 

SURFACE  WATERS. 
See  Municipal  Corporations,  7;  Watbrs,  1-3, 

SYNDICATE. 
See  Estofpbl;  Trusts,  1;  Vendor  and  P*u&chas^  8. 

TAX  DEEDS. 
See  Taxes,  7,  8. 

TAXES. 

1.  Personalty,  where  mat  be  Taxed.  —  A  state  has  a  right  to  tax  all 

personal  property  found  within  its  jurisdiction,  without  regard  to  the 
place  of  the  owner's  domicile.     Denver  etc.  B^y  Co.  v.  Church,  252. 

2.  Taxation  of  Railway  Cars  Engaged  in  Interstate  Commerce. — A 

state  has  the  right  to  tax  railway  cars  found  within  its  boundaries,  al- 
though they  are  engaged  in  interstate  commerce,  and,  though  used,  are 
not  owned  by  the  company  to  which  they  are  assessed.  Denver  etc,  B'jf 
Co.  V.  Church,  252. 

i.  All  Rolling  Stock  owned,  used,  or  operated  by  a  domestic  railway 
company  is,  by  the  Colorado  statutes,  placed  upon  the  same  footing 
with  reference  to  state  taxation,  reijardless  of  the  interest,  as  lessea 
or  owner,  of  the  company  operating  it.  It  is  not  exempt  from  taxation 
merely  because,  in  performing  its  regular  journeys,  it  sometimes  passes 
out  of  the  state  and  becomes  temporarily  useful  in  operating  other  rail- 
roads.     Denver  etc.  R'y  Co.  v.  Church,  252. 

4.  Taxation  of  Railway  Personalty.  —  Such  personal  property  as  is 
owned  or  controlled  by  a  railway  company,  but  is  not  used  in  the  direct 
operation  of  its  road  within  the  state,  cannot  be  taxed  for  state  pur- 
poses, though  such  property  niay  be  so  eitiployed  as  to  indirectly  aid  in 
carrying  on  the  business.     Denver  etc.  Ify  Co.  v.  Church,  252. 

6.  Pullman  Sleeping-cars  controlled  and  operated  by  a  domestic  raiU 
way  company,  though  owned  by  a  foreign  corporation,  may  be  assessed 
to  the  domestic  corporation  for  state  taxes  when  found  within  the 
borders  of  the  state,  although  they  are  employed  one  third  of  the  time 
outside  the  state  in  the  transaction  of  business.  Denver  etc.  R'y  Co.  v. 
Church,  252. 

C  Police  Power  —  License  Tax  on  Banks — Conflict  of  Statutes.— 
A  statute  exempting  banks  from  tax;u  ion  on  payment  of  a  state  tax  does 
not  exempt  them  from  the  power  of  citif'd  to  impose  a  license  fee  or  oo- 
oupatiou  tax  as  incidental  to  the  e^erctse  of  the  police  power  under 
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another  statate  expressly  authorizing  the  imposition  of  snob  license  tax. 
Oil  City  V.  Oil  City  Trust  Co.,  770. 

7.  Tax  Sales  —  Notice  to  Redeem,  Necessity  of  Extbinsio  Proof  of.  — 

If  a  statute  providing  for  the  collection  of  taxes  declares  that  a  tax  deed 
shall  be  prima  fade  evidence  of  certain  designated  facts,  and  conclusive 
evidence  of  all  others,  is,  some  years  after  its  enactment,  amended  so  as 
to  require  the  purchaser  to  give  notice  of  the  expiration  of  the  time  for 
redemption,  and  that  no  deed  shall  be  issued  unless  an  affidavit,  showing 
the  giving  of  such  notice,  has  been  filed  with  the  officer  who  made  the 
sale,  a  deed  by  such  officer  is  neither  conclusive  nor  prima  facie  evi- 
dence that  such  notice  was  given  or  affidavit  filed,  and  mtwt  be  disre- 
garded, unless  the  person  claiming  under  it  proves  that  the  affidavit  was 
filed,  for,  until  filed,  the  officer  is  without  authority  to  execute  a  con- 
veyance.    Miller  v.  Miller,  229. 

8.  A  Tax  Deed  Creates  No  Presumption  that  the  facts  upon  which  it  ia 

based,  or  which  are  recited  therein,  had  any  existence,  in  the  absence  of 
a  statute  providing  the  e£fect  which  shall  be  given  it  in  evideaoeb  Jft(> 
fer  V.  Miller,  229. 

See  Municipal  Corporations,  18,  19, 

TELEGRAPHS. 

1.  Liabilitt  of  Cohnectino  Lines.  — The  analogy  of  connecting  telegraph 
lines  to  connecting  railways  is  so  great  that  the  established  rules  of  law 
which  determine  the  liability  of  the  latter  should  be  applied  with  eqnal 
force  to  the  former.     Smith  v.   Western  Union  Tel.  Co.,  59. 

Liability  of  CoNNECriNO  Lines.  —  When  a  telegraph  company  receives  a 
dispatch  for  transmission  from  a  connecting  telegraph  line,  it  is  bonnd 
to  exercise  due  diligence  in  transmitting  and  delivering  the  message,  or 
respond  in  damages  to  the  party  injured  by  its  failure  to  do  so,  and  this 
without  regard  to  the  contract  between  the  sender  and  the  company 
first  receiving  the  message  as  to  its  own  liability.  In  such  case  the  tele- 
graph company  inflicting  the  injury  by  its  own  act  of  negligence  is  liable 
for  the  damages  caused  thereby.     Smith  v.  Western  Union  TeL  Co.,  69. 

TELEPHONES. 

1.  Telephone,  Transmission  of  Messages  by.  Authorized  by  Statvtb 

FOR  Incorporation  of  Telegraph  Company.  —  The  form  of  transmit- 
ting messages  by  telephone,  through  the  medium  of  an  electric  current 
passing  over  extended  wires,  is  authorized  by  a  statute  for  the  incorpo- 
ration of  telegraph  companies,  although  when  the  act  was  passed  such 
form  of  communication  was  unknown.  Hudson  River  Telephone  Co.  r. 
Watervliet  Turnpike  etc.  Co.,  838. 

2.  Right  of  Passage  throhgh  Streets,  Form  in  Which  shall  bk  En- 

joyed cannot  be  Questioned  when.  —  Where  a  telephone  company 
has,  by  the  manner  in  which  it  has  elected  to  use  its  franchise,  accorded 
to  the  public  the  unrestricted  right  of  passage  through  the  public  streets, 
it  cannot  question  the  form  in  which  such  right  shall  be  enjoyed,  so  long 
as  it  is  of  lawful  origin  and  is  utilized  with  proper  care  and  skill.  Hud' 
ton  River  Telephone  Co.  v.  Watei-vliet  Turnpike  etc.  Co.,  838. 
%.  Telephone  Company  not  Entitled  to  Restrain  Street-railway  Com- 
pany from  Propelling  Cars  by  Electricity.  —  A  telephone  com- 
pany operating  its  lines  under  a  franchise  granted  and  accepted  npon 
the  express  condition  that  the  maintenance  of  its  lines  shall  not  prevent 
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the  adoption  of  any  safe,  convenient,  and  expeditions  mode  of  travel  ia 
not  entitled  to  an  injunction  to  restrain  a  street-railway  company  from 
operating  its  road  by  the  single-trolley  system  of  electrical  propulsion, 
a  system  found  to  be  the  best  yet  devised,  and  neither  prejudicial  to 
public  health  nor  dangerous  to  human  life,  since  the  former  company  is 
not  using  the  streets  for  any  of  the  purposes  to  which  they  have  been 
dedicated  as  public  highways,  while  the  latter  company  is  occupying 
them  in  such  a  manner  as  to  expedite  public  travel  and  promote  the 
public  use  to  which  they  were  originally  devoted.  Hudson  River  Tele* 
Tphone  Co.  v.  Watervliet  Turnpike  etc.  Co.,  838. 

THEFT. 
See  Laroent;  Libel,  1. 

TORT-FEASORS. 
See  Libel,  3. 

TORTS, 
ctee  AgaraiiMEMT;  Corporations,  8;  Recbitebs,  1-^  6,  & 

TOWNSHIPS. 
Waters,  3. 

TRANSCRIPT. 
See  Execution,  1,  4. 

TRANSFERS. 
See  Railroads,  26,  27. 

TREATS". 
See  Extradition,  1. 

TRESPASS. 

Owner  of  Personalty  may  Recapture  and  take  it  into  his  own  posses- 
sion whenever  and  wherever  he  may  peaceably  do  so,  and  in  so  doing  h« 
will  not  be  guilty  of  a  trespass.     Stuyremnt  v.  Wilcox,  580. 
See  Jurisdiction;  License,  2. 

TRESPASS  TO  TRY  TITLE. 

1.  The  remedy  of  trespass  to  try  title  is  broad  enough  to  embrace  every 

character  of  litigation  affecting  title  to  real  estate.     Hardy  v.  Beaty,  80. 

2.  Judgment  in  Rem  —  Constructive  Servick  upon  Non-resident  Minor. 

—  An  action  of  trespass  to  try  title  to  an  undivided  interest  in  a  tract 
of  land  is  a  proceeding  in  rem,  and  a  judgment  therein  rendered  upon 
service  by  publication  upon  a  non-resident  minor  heir  ia  effective  to  fix 
the  title  to  the  laud  as  between  the  parties  to  the  action.  Hardy  ▼. 
Beaty,  80. 

TRIAL. 
1.  Separats  Trial  for  Several  Defendants  properly  joined  in  a  eiril 
action  cannot  be  claimed  as  matter  of  right,  and  may  be  refused  in  the 
discretion  of  the  court.     Saint  v.  Guem-rio,  320. 
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2.  Assault  —  EvinENcn!  of  Ownership  of  Personalty.  —  When,  fa  an  ao- 
tion  to  recover  damages  for  an  assault  and  battery,  it  appears  that  plain* 
tifif  had  conveyed  his  farm  to  defendant  in  consideration  of  life  support 
from  the  latter,  and  after  leaving  the  farm  had  returned  to  get  certain 
personal  property  claimed  by  him  to  be  his,  but  also  claimed  by  defend- 
ant to  have  passed  to  him  under  the  arrangement  between  them,  and 
the  evidence  also  shows  that  the  alleged  assault  originated  in  the  plain- 
tiff's attempt  to  remove  such  property  after  gaining  peaceable  possession 
of  it,  evidence  is  admissible  to  show  the  whole  arrangement  between 
the  parties,  and  that  title  to  such  personalty  never  passed  to  defendant. 
Stuyvesant  v.   Wilcox,  580. 

S.  Jury  in  Equity  Cases  —  Submitting  Questions  to.  —  The  right  to 
have  certain  questions  of  fact  passed  upon  by  the  jury  in  a  civil  action 
of  equitable  cognizance  is  a  matter  in  the  sound  discretion  of  the  court. 
The  privilege  cannot  be  insisted  upon  ad  libitum,  and  the  number  and 
character  of  the  questions  should  be  controlled  within  reasonable  limits. 
Saiiit  V.  Guerrerio,  320. 

4.  Leading  Questions,   when   Permissible.  —  When,  in  an  action  on  » 

policy  of  insurance,  the  insured  testifies  generally  as  to  the  goods ~on 
hand  at  the  time  of  the  fire,  it  is  not  improper  to  allow  leading  question* 
to  be  asked  him,  for  the  purpose  of  directing  his  attention  to  particular 
items  in  stock.     Oraves  v.  Merchants'  etc.  Ins.  Co.,  507. 

5.  View  of  Premises  by  Jury  —  Allowing  or  Refusing,  in  Discretion 

OF  Court.  —  In  an  action  to  recover  damages  resulting  from  the  alleged 
negligence  of  the  defendant,  it  is  a  matter  within  the  discretion  of  the 
court  to  grant  or  refuse  a  view  by  the  jury  of  the  premises  where  the 
injury  occurred.     Klepsch  v.  Donald,  936. 

0.  Jury  —  Plight  to  View  Premises.  — It  is  within  the  discretion  of  the 
trial  court  to  grant  or  refuse  a  request  to  have  the  jury  view  the  prem* 
ises  or  property  in  litigation  in  a  civil  action  of  equitable  coguizanoa. 
Saint  V.  Ouerrerio,  320. 

y.  Constitutional  Law  — Charge  on  Facts,  What  is  not.  —  A  judge  doe» 
aot  cnai'ge  on  the  facts,  within  the  meaning  of  the  constitutional  inhibi- 
tion, when  he  states  to  the  jury  only  the  points  of  evidence  as  to  which 
there  is  no  dispute,  and  leaves  wholly  to  them  the  only  disputed  ques* 
tion  of  fact  in  the  case,  without  the  slightest  intimation  of  his  opinion 
as  to  that  question.     State  v.  Jackson,  890. 

IL  Charging  Jury  upon  Matters  of  Fact,  What  is  not.  — An  instruction 
to  the  jury  that  they  may  consider  the  relations  of  the  parties  and  wit- 
nesses, and  their  interest,  temper,  bias,  demeanor,  intelligence,  .  and 
credibility  in  testifying,  is  not  a  violation  of  the  constitutional  provision 
prohibiting  judges  from  charging  juries  with  respect  to  matters  of  fact» 
or  commenting  thereon.     Klepnch  v.  Donald,  936. 

9l  Instructions —  Meaning  of  Words  "at  the  Time."  —  In  an  action  t* 
recover  for  the  death  of  a  person  killed  while  attempting  to  cross  a 
railroad  track,  an  instructioa  submitting  to  the  jury  the  question  of  hia 
due  care  "  at  the  time"  of  the  accident  is  not  erroneous  as  limiting  the 
inquiry  to  the  precise  moment  of  collision.  The  words  "  at  the  time  ** 
as  used  in  the  instruction  refer  to  the  whole  transaction,  including  due 
care  in  looking  and  listenjiig  before  attempting  to  cross  the  track,  when 
evidence  on  this  point  is  before  the  jury.      McNulta  v.  Lockriclge,  362. 

IOl  In.structions  —  Failure  to  Number  not  Error.  —  When  the  instrno- 
tions  given  are  correct  as  matter  of  law,  failure  of  counsel  asking  then» 
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to  either  nnmoer  or  sign  them  furnishes  no  ground  for  reversal.  Orman 
V.  Mannix,  340. 

11.  Instructions  in  Criminal  Cases.  —  A  charge  to  the  jurors,  in  a  criminal 
case,  telJiag  them  that  they  must  believe  the  defendant  guilty  of  the 
crime  charged,  beyond  a  reasonable  doubt,  in  order  to  convict,  but  omit* 
ting  to  tell  them  that  their  belief  must  be  founded  upon  "all  the  evi- 
dence," is  objectionable,  but  will  not  work  a  reversal  of  the  verdict,  in 
the  absence  of  proof  that  the  charge,  as  a  whole,  is  not  so  clear  in  this 
respect  as  to  mislead  intelligent  men.     Gorman  v.  People,  350. 

12.  Compromise  Verdict  —  Instruction  to  Jury  concerning.  — To  charge 
a  jury,  that  "  the  law  which  requires  unanimity  on  the  part  of  a  jury  to 
render  a  verdict  expects  and  will  tolerate  reasonable  compromise  and 
fair  concession,"  is  erroneous.  While  the  law  permits  each  juror  to  give 
due  consideration  to  the  arguments  of  his  fellow-jurors,  it  does  not  ex- 
pect nor  tolerate  his  agreeing  upon  a  verdict  unless  he  ia  convinced  that 
it  is  right.     Richardson  v.  Coleman,  429. 

See  Appeal;  Equity,  2. 

TRUST  DEEDS. 
See  Trusts,  5,  10-12. 

TRUST  FUND. 
See  Corporations,  6,  7. 

TRUSTS, 

1.  Equitablb  Title  to  Land  is  in  Party  Who  Pays  Aottjal  Purchasb 

Price  when.  —  Where  one  member  of  a  syndicate  purchases  land  for 
the  syndicate,  and  falsely  represents  to  the  other  members  thereof  that 
the  purchase  price  is  more  than  it  actually  is,  and  that  he  is  paying  for 
a  proportionate  interest  in  the  land,  while  in  fact  the  other  members  of 
the  syndicate  pay  the  whole  price,  the  equitable  title  to  the  land  is  in 
the  parties  who  have  paid  the  actual  purchase  price.  Shoufe  v.  Griffiths, 
910. 

2.  Will   Creating   Trust   without   Naming   Beneficiary.  —  A    trust 

created  by  will,  without  anywhere  referring  to  or  designating  the  bene- 
ficiaries for  whom  the  trust  is  intended,  is  inoperative  and  void.  Hei- 
denheimer  v.  Batiman,  29. 

8.  Wills.  — Trusts  not  Sufficiently  Declared  on  the  face  of  a  will,  or  by 
a  writing  identified  as  a  part  of  it,  cannot  be  set  up  by  extrinsic  evidence 
to  defeat  the  rights  of  the  testator's  heira  at  law,  or  next  of  kiu.  ffeiden- 
heimer  v.  Bauman,  29. 

4.  Wills  —  Certainty  of  Devise  —  Extraneous  Writino  to  Aid.  —  A 
will,  on  its  face,  or  by  reference  to  some  writing  existing  at  the  time 
when  the  will  is  executed,  and  so  referred  to  and  identified  as  to  become 
a  part  of  ;t,  must  declare  not  only  what  enumerated  bequests  and  de> 
vises  shall  be,  but  also  who  shall  take  them,  directly,  or  beneficially 
through  a  trustee,  and  an  extraneous  writing  not  so  identified  is  inad- 
missible to  aid  a  trust  created  by  will  without  naming  a  beneficiary. 
Heidenheimer  v.  Bauman,  '^9. 

f.  Trustees  —  Right  to  Sell  and  Convey.  —  A  trustee  under  a  trust  deed 
or  mortgage  containing  a  power  of  sale  is  vested  with  authority,  so  long 
aa  he  retains  the  legal  title,  to  convey  the  equitable  title  of  the  trustor  or 
▲m.  8t.  Kar.,  Vol.  XXXI.- 6« 
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mortgagor,  npon  defattlt  of  the  mortgage  debt,  and  apon  proper  adver* 
tisement  and  sale.  Stephens  v.  Clay,  328. 
6b  Tbdstbbs  —  Irreoular  Sals  and  Convetanob  bt  —  Equitablb  Rkubf. 
—  When  a  trustee  haa  sold  and  conveyed  the  trust  property  withoat 
complying  with  the  conditions  of  the  trust,  a  court  of  equity  will  txt* 
ente  the  trust,  either  by  a  regular  foreclosure  and  sale,  or  by  a  decre« 
requiring  the  trustee  to  execute  the  power  in  accordance  with  the  term* 
of  the  trust,  or  by  appointing  a  new  trustee,  and  devolving  upoa  bin 
the  execution  of  such  power.     Stephens  v.  Clay,  328. 

I,  Trustees  —  Ibrkqulab  Salb  and  Cowveyance  bt  —  Effeot  of. — A 

trustee  may  divest  himself  of  the  legal  title  without  compliance  with  th« 
conditions  of  the  trust,  but  a  sale  and  deed,  except  in  strict  oompliano* 
with  such  conditions,  is  of  no  effect  whatever,  so  far  as  the  trustor'* 
equitable  estate  is  concerned,  and  if  the  trustee,  in  disobedience  of  the 
trust  conditions,  by  deed  transfers  the  legal  title,  his  grantee  takes  only 
the  trustee's  interest.     Stepliens  r.  Clay,  328. 

8.  Trustees*  Sales  —  Second  Convktancb  by  Trustee  —  EFrEor  of.— 

When  a  trustee  haa  sold  and  conveyed  the  trust  property  without  com* 
pyling  with  the  terms  of  the  trust,  the  power  of  sale  is  extinguished,  so 
far  as  he  is  concerned;  and  an  effort  on  his  part  to  exercise  the  power 
originally  vested  in  him,  by  an  attempted  resale  or  second  deed,  in  com* 
pliance  with  the  conditions  of  the  trust,  is  absolutely  void.  Stephens  r. 
Clay,  328. 

9.  Trustees'  Sales  —  Caveat  Emptor.  —  The  rule  of  caveat  emptor  appliet 

to  trustees'  sales,  and  the  purchaser,  whether  the  mortgagee  or  a  stran* 
ger,  is,  in  proceedings  by  a  party  injured,  conclusively  charged  with 
notice  of  irregularities  by  the  trustee  in  executing  the  power  of  sale. 
Stephens  v.  Clay,  328. 

10.  Trust  Deeds  Given  as  Security,  and  Mortgages  containing  a  power 
of  sale,  vest  the  legal  title  in  the  trustee,  while  the  equity  of  redemption 
or  equitable  title  remains  in  the  mortgagor  or  trustor.  Stephens  v.  Clay, 
328. 

II.  Trust  Deed,  Notice  of  Conditions  of.  —  One  who  purchases  a  bond  with 
interest  coupons  attached,  which  bond  recites  that  its  payment  and  the 
payment  of  the  interest  thereon  are  secured  by  a  mortgage  or  a  deed  of 
trust  to  a  specified  trust  company,  and  that  it  shall  not  be  obligatory 
nntil  certified  by  such  company,  is  not  put  upon  inquiry  by  the  recitals 
in  the  bond,  and  thereby  charged  with  notice  that  by  the  terms  of  the 
trnst  deed  no  action  at  law  or  in  equity  can  be  maintained  until  after 
a  requisition  has  been  made  upon  the  trustees,  signed  by  holders  of  not 
less  than  one  fourth  in  ainonut  of  the  bonds  secured  by  such  deed,  and 
be  has  unreasonably  refused  to  act  thereon,  and  therefore  the  holder  of 
any  of  such  bonds,  or  any  coupons  thereon,  is  entitled  to  bring  an  action 
to  enforce  their  payment  without  resorting  to  the  remedies  specified  in 
the  deed.     Ouil/ord  v.  Minneapolis  etc.  R^y  Co.,  694. 

IS.  Trust  Deed,  when  Bond-holders  must  Take  Notice  of. — If  a  bond 
merely  refers  to  the  fact  that  it  is  one  of  a  series  of  bonds,  all  of  which 
•re  secured  by  a  trust  deed,  and  that  it  is  not  obligatory  unless  certified 
by  the  trustees  named  in  such  deed,  such  recital  is  too  general  to  charge 
bona  fide  purchasers  of  bonds  with  notice  that  by  the  terms  of  the  deed 
of  trust  they  are  not  entitled  to  maintain  an  action  upon  their  bonds 
nntil  after  the  holders  of  one  fourth  in  amount  of  all  the  bonds  secured 
by  the  deed  have  made  a  requisition  on  the  trustees  to  take  proceeding* 
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for  their  collection,  and  he  has  anreasonably  refased  so  to  da     Ou^/brd 
T.  Minneapolis  etc.  B'y  Co.,  694. 
9m  Bkquests;  Creditor's  Suit;  Deeds,  10;  Dkvisb;  Bstofpil;  Fhavsv* 
LiXT  Conveyances,  2;  Insuranck,  5;  Rbal  Pbopbbxt,  1)  &xaKiYn% 
4;  Statutes,  16;  Vendor  and  Pukchaskb,  i. 

ULTRA  VIRES. 
See  OOBFORATIONS,  1,  13. 

UNDUE  INFLUENCE. 
See  Wills,  1-6. 

VARIANCE. 
See  EviDRNCE,  4;  Insurance,  10. 

VENDOR  AND   PURCHASER. 

I.  Though  a  Contract  of  Sale  was  Signed  by  the  Vendor  only,  and  h% 
for  that  reason,  could  not  have  maintained  an  action  for  the  balance  of 
the  purchase  price,  yet  he  may  be  compelled  to  accept  such  balance,  and 
thereupon  to  make  a  conveyance,  and  therefore  snch  part  of  the  pnr- 
chase  price  as  has  been  paid  is  not  without  consideration,  and  cannot 
be  recovered  by  the  vendee.     Bradford  v.  Parkhurst,  189. 

IL  Judgments  —  Bona  Fide  Purchaser  under.  —  A  judgment  creditor 
who  levies  upon  land  and  then  takes  a  deed  therefor  from  his  judgment 
debtor,  crediting  the  price  of  the  land  upon  the  judgment,  but  not  re- 
leasing the  lien  of  his  levy,  is  not  a  bona  fide  purchaser,  but  takes  only 
■nch  title  to  the  land  as  is  possessed  by  the  judgment  debtor,  and  there- 
fore subject  to  any  prior  conveyance  thereof  made  by  him.  Bonner  r, 
Origshy,  48. 

S.  Bona  Fide  Purchaser,  Doctrine  of,  Applicable  to  Purchaser  o» 
Legal  Title  only.  —  The  doctrine  which  protects  a  bona  fide  purchaser 
without  notice  is  applicable  solely  to  purchasers  of  a  legal  title;  the  pur- 
chaser of  an  equitable  interest  purchases  at  his  peril,  and  acquires  the 
property  burdened  with  every  prior  equity  charged  upon  it.  Where, 
therefore,  a  party,  having,  at  most,  an  equitable  estate  in  lands  the  legal 
title  to  which  is  in  a  trustee  for  a  syndicate,  mortgages  such  lands,  the 
mortgage  is  void.     Shoufe  v.  Griffiths,  910. 

4.  Trustke,  Purchaser  from.  —  If  a  conveyance  is  made  by  one  who,  in  an 
action  begun  after  it  was  executed,  is  adjudged  to  have  held  the  prop- 
erty in  trust,  the  grantee  is  not  bound  to  assume  the  burden  of  proving 
that  he  was  a  purchaser  ia  good  faith  and  for  a  valuable  consideration, 
in  a  contest  with  the  holder  of  title  acquired  under  the  judgment  in 
such  action.  The  grantee  not  being  a  party  to  the  action,  it  could  not 
affect  him,  nor  establish  against  him  that  his  grantor  held  the  property 
in  trust.      Warnock  v.  Harlow,  209. 

I.  Entire  Contract  Illegal  in  Part.  —  If  an  oral  agreement  is  made  for 
the  sale  of  land,  one  part  of  which  the  vendor  had  filed  upon  under  the 
desert  la'id  act,  while  to  the  residue  he  had  a  perfect  title,  and  snch 
agreement  is  afterwards  consummated  by  a  conveyance  of  the  land  to 
which  the  title  was  perfect,  and  the  delivery  of  possession  of  the  whole 
tract,  and  a  further  agreement  is  made  that  as  soon  as  title  can  be  pro- 
cured for  the  other  tracts  they  will  also  be  conveyed,  and  a  note  and 
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mortgage  are  given  for  the  balance  due,  the  contract  is  entire,  and,  being 
partly  founded  upon  an  illegal  agreement  for  the  conveyance  of  the  landi 
to  be  acquired,  is,  by  the  code  of  California,  wholly  void,  and  the  Dot« 
and  mortgage  cannot  be  enforced,  though  the  mortgagee,  after  their  ex. 
ecution,  acquired  title  to  the  whole  property.     Moffatt  v.  Bulaon,  192. 

6.  Pailurb  of  the  Vendor  to  Tender  a  Convetanck  when  the  purchase 

price  became  due,  or  according  to  the  terms  of  the  contract  of  sale,  does 
not  show  that  there  has  been  a  mutual  abandonment  and  rescission  of 
the  contract.      Bradford  v.  Parkhurat,  189. 

7.  Rescission. — If  a  Vendor  Induces  the  Purchase  of  Real  Propbett 

BY  Representing  that  he  will  do  certain  acts,  and  discontinues  those 
acts,  but  the  vendees  remain  in  possession  of  the  property,  and  make 
further  payments  thereon,  ask  extensions  of  time  in  which  to  make  other 
payments,  it  is  too  late  for  them  to  rescind  their  contract  of  purchase, 
Delano  v.  Jacohy,  201. 

8.  Right  of  Former  to  Ratify  Transfer.  —  A  vendee  cannot  escape 

from  the  obligation  to  pay  notes  given  by  him  for  the  purchase  price  of 
real  property  on  the  ground  that  the  conveyance  to  him  was  made  by  • 
person  acting  for  the  vendor  without  previous  authority,  if  the  vendor, 
after  knowledge  of  such  conveyance,  ratifies  it,  and  the  vendee  has  taken 
and  held  possession  for  several  years  under  the  conveyance  to  him, 
which  he  claims  was  not  authorized.     Delano  v.  Jojoohy,  201. 

9.  Vbndbb  cannot,  at  his  Election,  Abandon  his  Contract  of  Purohasi, 

signed  by  the  vendor  alone,  and  recover  moaeys  paid  thereon,  though 
the  contract  declared  that  if  the  balance  of  the  purchase  price  were  not 
paid  by  a  day  designated,  it  should  become  null  and  void,  and  all  pay* 
ments  made  thereon  should  be  forfeited,  and  the  vendor  did  not  ten« 
der  a  conveyance,  nor  make  a  demand  for  payment,  until  after  that  day 
passed.     Bradford  v.  Parkhurst,  189. 

See  Dbeds;  License,  3;  Mechanic's  Libn,  4;  Plbadino,  7. 

VERDICT. 
See  Criminal  Law,  7;  Malicious  Prosecution,  3,  4;  Trial,  II,  \% 

VERIFICATION. 
See  Pleading,  10. 

VESSELS. 
See  Shipping. 

VESTED  RIGHTS. 
See  Records. 

VICE-PRINCIPAL. 
See  Mastib  and  Sbrvant,  3-8;  Railroads,  88-21. 

VIEWING  PREMISES. 
See  Trial,  5.  6. 

WAIVER. 
See  Insurance,  3,  4;  Pleadimq,  S. 
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warehousemen. 

1.  Whbk  Pcbchaser,  and  Liable  for  Goods  in  Store.  —  When  corn  is 
delivered  to  a  warehouseman  for  storage,  under  an  agreement  that  he 
may  sell  all  or  any  part  of  it,  and  either  return  the  corn  on  demand  or 
pay  for  it  at  the  market  price  when  its  return  is  demanded,  and  he  sells 
ao  much  of  the  corn  in  his  warehouse  that  there  is  not  enough  remaining 
to  replace  all  the  corn  so  delivered  to  him  at  the  time  his  warehouse  and 
its  contents  are  destroyed  by  fire,  he  is  liable  for  the  value  of  all  com 
so  stored  with  him,  because  the  transaction  amounts  to  a  sale,  and  not 
a  bailment,  although  he  has  made  advances  on  the  grain  so  stored. 
Cloke  V.  iShafroth,  375. 

i  PowEB  TO  Exchange  Grain  in  Stoke  —  Liability  for  Loss.  —  A  ware- 
housefuan  as  bailee  of  the  grain  of  others,  in  store  in  his  warehouse,  has 
no  power  to  transfer  it  or  any  part  of  it  to  another  in  exchange  for  the 
grain  of  the  latter  which  such  warehouseman  has  sold  aa  his  own.  la 
case  of  the  destruction  of  his  warehouse  and  its  contents  by  fire,  be 
will  be  liable  for  the  value  of  the  grain  thus  sold  by  him.     Ghkt  T> 

Sha/roth,  374. 

See  Sales,  2. 

WARRANT. 
See  False  Lmpkisonment. 

WARRANT  OF  ATTORNEr. 
See  Suretyship,  1. 

WARRANTY. 
See  Estates;  Negotiable  Instruments,  6. 

WATERS. 

1.  Surface  Waters.  —  It  is  not  True  that  a  Land-owner  or  a  Moki. 

CIPAL  Corporation  may  lawfully  collect  surface  water  into  an  artificial 
channel  and  pour  it  on  another's  land.    Patoka  Township  v.  Hopkins,  417. 

2.  Surface  Waters.  —  If  a  Public  Corporation  by  its  acts  makes  neces* 

sary  an  outlet  for  the  escape  of  water  collected  by  it  into  artificial  water* 
ways,  it  must  provide  that  outlet.  Otherwise  it  is  guilty  of  an  actionable 
wrong.     Patoka  Township  v.  Hopkins,  417. 

8.  Highways  —  Surface  Waters  from.  —  If  surface  waters  are  collected 
in  ditches  at  the  sides  of  a  public  highway,  and  those  ditches  are  then 
united  and  their  waters  thrown  on  the  land  of  a  private  proprietor,  ren- 
dering it  wet  and  untillable,  he  is  entitled  to  maintain  an  action  against 
the  township  under  whose  authority  the  injury  was  inflicted,  to  enjoin 
its  continuance.     Patoka  Toionship  v.  Hopkins,  417. 

4.  Riparian  Owner's  Right  to  Water-power.  — A  riparian  owner  on  a 
navigable  river  has  no  right  to  the  water-power  either  above  or  below 
low-water  mark,  and  cannot  recover  for  its  loss  from  obstruction  and 
diversion  by  an  adjoining  owner.      Williams  v.  Fulmer,  767. 

D.  Riparian  Owner  —  Damages  for  Diversion  of  Stream.  —  A  riparian 
owner  on  a  navigable  river  is  entitled  to  recover,  as  against  another  ri« 
parian  owner,  for  a  diversion  of  the  stream  by  the  latter  from  its  natural 
channel.  If  the  wrong  is  done  without  malice,  he  must  restore  the 
stream  to  it^  natural  channel,  or  make  compensation  for  the  loss;  but 
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if  malice  is  shown,  eTemplary  damages  may  be  recovered  against  him. 
Williarm  v.  Fulmer,  767. 

0.  Diversion  of  Water  without  applying  it  to  a  beneficial  use  within  a  rea- 
sonable time  is  not  an  appropriation  thereof,  but  ia  unconstitutional  and 
unlawful.     Combs  v.  Agricultural  Ditch  Co.,  275. 

7.  Waters  cannot  be  Diverted  for  PaRPOSES  of  Speculation,  but  only 
for  purposes  truly  beneficial  in  their  nature.  Comb*  v.  Agricultural 
Ditch  Co.,  275. 

S.  Prior  Appropriator  not  Entitled  to  Excessive  Diversion.  —  A  prior 
appropriation  of  water  by  a  person  for  irrigation  purposes  does  not  en- 
title him  to  receive  more  water  than  is  necessary  for  his  actual  use. 
An  excessive  diversion  of  water  is  not  a  diversion  to  a  beneficial  use. 
Contbs  v.  Ajrirultural  Ditch  Co.,  275. 

9.  Rights  of  Prior  Appropriator  against  Diversion  —  Joinder  of  Par* 

TIES.  — A  party  who  is  entitled,  by  right  of  prior  appropriation,  to  the 
use  of  the  water  from  a  natural  stream  is  entitled  to  have  such  prior- 
ity protected  against  the  acts  of  junior  appropriators  to  his  injury, 
whether  such  acts  are  joint  or  several,  and  for  that  purpose  he  is  en- 
titled, if  necessary,  to  join  them  all  as  defendants  in  one  action.  Saint 
Ouerrerio,  320. 

10.  Rights  of  Prior  Appropriator  against  Diversion.  — A  party  entitled 
to  the  prior  right  to  use  the  water  of  a  stream  cannot  identify  certain 
specific  water  as  his  while  running  in  the  stream,  unless  he  can  show 
that  he  is  entitled  to  all  of  such  water.  So  long  as  he  is  able  to  secure 
the  full  amount  of  water  to  which  he  is  entitled,  he  cannot  complain 
that  some  other  person,  higher  up  the  stream,  is  diverting  its  waters. 
Saint  V.  Ouerrerio,  320. 

11.  Rights  to,  how  Determined.  —  Mathematical  exactness  in  measuring 
the  flow  of  water  is  impracticable,  and  cannot  be  attained;  but  a  reason- 
able approximation  to  substantial  accuracy  should  be  aimed  at  in  deter- 
mining controversies  relating  to  water  supply.  Combs  v.  Agricultural 
Ditch  Co.,  275. 

12.  Rights  of  Prior  Appropriators  as  against  Ditch  Company.  —  A 
company  may  organize  for  the  purpose  of  constructing  an  irrigation 
ditch  and  divert  the  unappropriated  water  of  a  natural  stream,  either  by 
or  without  incorporation;  but  neither  the  company  nor  any  stockholder 
therein  can  thus  M-ithhold  the  water  from  beneficial  use,  nor  reserve  it 
for  future  use  by  junior  appropriators,  to  the  prejudice  of  prior  appro- 
priators, nor  to  the  exclusion  of  those  who,  in  the  mean  time,  undertake, 
in  good  faith,  to  make  a  valid  appropriation  thereof.  Comba  v.  AgricuU 
turn  I  Ditch  Co.,  275. 

13.  Appropriation  —  Right  of  Wat.  — In  an  action  involving  a  contest 
between  water  appropriators  as  to  priority  of  right  to  the  use  of  water, 
the  court  may  determine  who  is  entitled  to  a  right  of  way  for  the  car- 
riage of  water  through  a  ditch  already  constructed,  although  the  action 
is  not  brought  to  condemn  a  right  of  way  under  the  act  of  eminent  do- 
main.    Saint  V.  Ouerrerio,  320. 

14.  Rights  of  Consumers. — A  ditch  company  carrying  water  for  general 
purposes  of  irrigation  cannot  arbitrarily  refuse  to  supply  water  to  aa 
actual  dLwAhonafide  consumer  making  seasonable  application,  and  offer- 
ing proper  compensation.     Combs  v.  Agricultural  Ditch  Co.,  275. 

16.  Consumer's  Right  cannot  be  Regulated  by  Water  Company.  — 
The  right  of  individual  consumers,  upon  tender  of  the  carriage  fee,  to 
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water  diverted  by  an  irrigation  company,  and  not  already  applied  to  % 
beneficial  use,  can  no  more  be  evaded  or  qualified  by  a  regulation  of 
the  company  compelling  the  purchase  of  stock  as  a  condition  precedent 
to  nae,  than  it  can  by  a  regulation  fixing  a  sum  in  excess  of  the  price 
charged  for  carriage  to  be  thus  paid  for  the  use  of  water.  Cojnbs  ▼. 
Agricultural  Ditch  Co.,  275. 

16.  OwNER3Hrp  oy  Stock  in  Irrigation  Compant  not  Appropriation.  — 
Priority  of  appropriation  of  water  cannot  be  secured  by  the  mere  ao« 
quisition  of  stock  in  an  irrigation  company  without  applying  the  wat«r 
to  a  beneficial  use.  The  life  of  a  prior  right  to  water  is  actual  user, 
and  the  owner  of  irrigation  stock  cannot  carry  prior  rights  to  the  use  of 
water  in  his  pocket  for  an  indefinite  and  unreasonable  time,  and  thereby 
prevent  others  from  acquiring  a  bona  fide  priority  by  actual  use.  Comb$ 
V.  Agricultural  Ditch  Co. ,  275. 

17.  Ownership  of  Water  Stock,  when  Gives  Pbiob  Right. — A  stock* 
holder  in  an  irrigation  company  who  makes  an  actual  application  of  water 
from  the  company's  ditch  to  a  beneficial  use  may,  by  means  of  such  use, 
acquire  a  prior  right  thereto;  but  his  title  to  the  stock  without  such  nae 
gives  him  no  title  to  the  priority.  He  may  transfer  his  stock  to  any 
one,  but  he  can  only  transfer  his  priority  to  one  who  will  and  does  con* 
tinue  to  so  use  the  water.     Combs  v.  Agricultural  Ditch  Co.,  275. 

18.  Rights  of  Ditch-owners  to.  —  Those  who  construct  ditches  and  divert 
water  for  general  purposes  of  irrigation  must,  within  a  reasonable  time, 
apply  the  water  to  a  beneficial  use,  or  upon  proper  application,  and  for 
proper  consideration,  they  must  dispose  of  it  to  those  who  are  ready  to 
make  a  beneficial  use  of  it.     Combs  v.  Agricultural  Ditch  Co.,  275. 

19.  Rights  of  Ditch-ow.ners  to.  — Those  who,  by  labor  or  the  payment  of 
money,  actually  construct  an  irrigation  ditch  may  thereby  acquire  a 
prior  right  to  the  water  diverted  therein,  provided  they  apply  such  water 
to  some  bfineficial  use,  within  a  reasonable  time  after  diversion;  but  they 
cannot  postpone  the  exercise  of  such  right  for  an  unreasonable  time» 
to  as  to  prevent  others  from  acquiring  a  right  to  the  water;  nor  can  they 
thus  acquire  a  right  to  dispose  of  the  water  to  the  prejudice  of  prior  ap- 
propriators.     Combs  v.  Agricultural  Ditch  Co.,  275. 

See  Mandamus,  1;  Real  Propebtt,  4, 

WHARVES. 
BmMKNT  Domain  —  Public  Dott  to  Provide  fob  Necessities  of  Com* 
MERCB  —  PaBLic  UsK.  — To  minister  to  the  necessities  of  commerce  by 
providing  suitable  places  in  a  seaport,  where  ships  can  be  loaded  and  un- 
loadeil,  with  all  proper  facilities,  is  a  public  duty  owing  by  the  state,  and, 
through  it,  by  the  municipality  which  governs  and  controls  the  port^ 
and  the  necessities  of  the  business  are  the  only  standard  by  which  to 
judge  of  the  extent  of  this  duty.  If  a  permanent  pier  and  an  exclusive 
right  to  its  use  be  a  necessity  of  large  steamship  lines,  without  whichi 
business  cannot  be  properly  transacted,  the  duty  rests  upon  the  state  or 
the  municipality  to  furnish  such  accommodations,  or  to  permit  the  steam* 
ship  companies  to  obtain  them  from  private  owners;  and  when  the  state- 
has  imposed  upon  the  municipality  the  performance  of  this  duty,  all 
appropriate  acts  done  by  it  in  such  performance  are  for  a  public  pur- 
pose. Lands  needed  by  a  municipality  bound  to  perform  such  a  duty 
for  the  construction  of  piers  and  wharves  are  therefore  required  for  a 
public  use,  and  may  be  taken  in  the  exercise  of   the  right  of  eminent 
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domain,  althonj^h  some  portion  of  them  may  thereafter  he,  In  the  d!» 
eretion  of  the  city,  divided  off  and  placed  in  the  exclusire  possession  of 
a  lessee,  for  the  sole  purpose  of  using  it  in  the  transaction  of  the  neces* 
■ary  business  connected  with  the  loading  and  unloading  of  passengers 
and  cargoes  of  ships  and  steamers.     In  re  Mayor  of  New  York  etc,  825. 

WILLS. 

L  Undub  Influence.  —  Circumstances  Relivd  upon  to  Pkovk  Umdui 
Influence  must  be  such  as,  taken  together,  point  unmistakably  to  the 
fact  that  the  mind  of  the  testator  was  subjected  to  that  of  some  other 
person,  so  that  his  will  is  that  of  the  latter,  and  not  of  the  former.  In 
re  Heaaa  Will,  665. 

&  Undue  Influence.  — While  evidence  of  declarations  of  a  testator,  made 
subsequent  to  the  execution  of  his  will,  may  be  received  for  the  purpose 
of  showing  the  extent  and  effect  of  the  undue  influence  claimed  to  hare 
been  exercised  over  him,  yet  if  the  evidence,  independent  and  exclusive 
of  his  declarations,  does  not  satisfy  the  jury  that  undue  influence  was 
used  in  procuring  the  will,  they  must  answer  the  question  of  undue  in- 
fluence in  the  negative.  The  evidence  of  undue  influence  must  be  other 
than  that  which  proceeds  from  the  testator's  own  mouth  after  the  will 
was  made.     In  re  Hes8*B  Will,  665. 

Sk  Undue  Influence  is  not  Established  by  the  fact  that  there  were  motire 
and  opportunity.  It  must  further  appear  that  the  influence  was  exer- 
cised,  and  that  its  effect  was  to  destroy  the  free  agency  of  the  testator, 
!:md  to  control  the  disposition  of  his  property  under  the  will.  Inn 
He»s'a  Will,  665. 

4.  Undue  Influence.  — The  Influences  Resulting  in  Favor  of  Pkrsoks 
Who  are  Nearest  the  tiestator  in  respect  and  affection,  or  by  reason  of 
intimate  social  or  domestic  relations,  cannot  be  regarded  as  undue. 
In  re  Bess's  Will,  665. 

6.  Undue  Influence  cannot  be  Presumed  from  the  mere  fact  that  the 

provisions  of  the  will  are  much  more  favorable  to  some  of  the  bene* 
ficiaries  than  to  others.     In  re  Hess'a  Will,  665. 
0.  Burden  of  Provinq  Fraud  or  Undue  Influencb  rests  upon  the  con* 
testants  of  the  will.     In  re  HessB  Will,  665. 

7.  Burden  of  Proof. — If  a  Testator,  after  betno  Adjudged  Msir. 

TALLY  Unsound  and  placed  under  guardianship,  executes  a  will,  the 
burden  is  upon  those  who  seek  to  uphold  it  to  show  by  clear  and  satis- 
factory  evidence  that  at  the  time  of  its  execution  he  had  the  requisite 
degree  of  mental  capacity.     Harrison  v.  Bishop,  422. 

8.  Wills  Made  by  Persons  under  Guardianship. — One  who  has  been 

adjudged  to  be  of  unsound  mind  and  placed  under  guardianship  is  not 
necessarily  incompetent  to  make  a  will,  though  such  adjudication  has 
never  been  set  aside.     Harrison  v.  Bishop,  422. 

9.  Capacity  to  Makb.  —  One's  mental  powers  may  be  so  far  impaired  as  to 

incapacitate  him  from  the  active  conduct  of  his  estate,  and  to  justify 
the  appointment  of  a  guardian  for  that  purpose,  and  yet  have  such 
capacity  as  will  enable  him  to  direct  a  just  aud  fair  disposition  of  hie 
property  by  will.     Harrison  v.  Bishop,  422. 

10.  CoNSTRUcrriON  of  Statute.  —  While  the  language  of  the  Texas  statut* 
prescribing  the  requisites  to  a  will  is  afhrmative,  it  as  fully  denies  tesw 
mentary  effect  to  parol  declarations  as  it  would  if  it  expressly  declared 
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that  no  testamentary  disposition  of  property  should  be  made  in  manner 
•Cher  than  that  prescribed.     Heindenheimer  ▼.  Bauman,  29. 
8««  Beqvbsts;  Dssoknt;  Dbvisb;  Evidbmc]^  I;  Tbcsts,  2-4, 

WITNESSES. 

Mastkb  kvn  Sbrtant  —  NBauoKNCB  toward  Minor  EiiPLom  —  En- 
DBNOB.  —  In  an  action  by  a  minor  employee  to  recover  for  personal 
injury,  alleged  to  have  been  earned  by  the  negligence  of  the  master,  wit* 
nesses  who  show  a  practical  and  actual  knowledge  as  to  what  was 
necessary  to  be  done  by  plaintiff  in  the  performance  of  his  services  may 
testify  that,  in  their  opinion,  owing  to  the  size  and  strength  of  the 
plaintiff,  it  was  absolutely  necessary  for  him  to  perform  the  work  in  the 
manner  in  which  he  was  performing  it  at  the  time  of  the  accident,  and 
thaa  relieve  him  from  the  charge  of  contributory  negligence.  Kehler  v. 
Behwenk,  777. 

Valcb  or  Merchandisb  Insurbd,  Testimony  of  Mbrchants  Aduissibli 
TO  Prove.  —  Merchants  engaged  in  different  lines  of  business,  who  saw 
a  stock  of  goods  insured  before  its  destruction  by  fire,  may  testify  as  to 
the  value  of  such  stock,  although  their  testimony  is  not  as  eatisfaotory 
as  might  be  desired.     Graves  v.  Merchants'  etc  Ins.  Co.,  607. 

Streets  —  Ococfatiom  of,  by  Railroad.  —  Expert  Evidbncb  is  not  ne> 
•essary  to  determine  the  value  of  city  property  as  affected  by  theoocnpa* 
tion  of  a  street  by  a  railroad.  All  persons  familiar  with  the  property, 
who  have  formed  an  opinion,  are  competent  to  testify  as  to  ita  vain*, 
/one*  V.  Bhrie  etc  R.  R.  Co.,  722. 

See  Trial,  4,  8. 

WORDS   AND  PHRASES. 
See  DBFINITION& 

WRIT  OP   ERROR. 
See  JuDGMBNTs,  12,  in 
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